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___________________________________________ 
Jennifer M. McLemore, Esquire  
CHRISTIAN & BARTON, LLP 
909 East Main Street, Suite 1200 
Richmond, Virginia 23219-3095 
Telephone:  (804) 697-4129 
Facsimile:  (804) 697-6129 
 
Counsel for Mustache Wax, Inc. 

BANKRUPTCY APPELLATE PANEL 

FOR THE CIRCUIT OF FIRST IMPRESSION 

 

In re:  Damp Dog, Inc.,    )  Chapter 11 

   Debtor.  )    

___________________________________ ) 

Damp Dog, Inc.,    ) 

Plaintiff,                     ) 

v.                                                                     ) 

Moustache Wax, Inc.,                                   ) 

Defendant.                 ) 

___________________________________  ) 

 

DEFENDANT’S BRIEF ON APPEAL  

Comes now Mustache Wax, Inc. (the “Defendant”), by counsel, and files this brief in 

support of its arguments that this Court should affirm the lower Court’s ruling, which held that 

the Defendant was not liable to the above-captioned Debtor (the “Debtor”) on account of the 

allegedly preferential transfers that the Defendant received from the Debtor during the ninety 

days prior to the filing of the Debtor’s bankruptcy petition (the “Preference Period”).  In 

submitting this brief, the Defendant relies upon the facts provided to this Court previously in the 

form of the Joint Stipulation of Facts.   

PRELIMINARY STATEMENT 

There are two primary areas of inquiry presented to the Court for consideration in this 

appeal.  The issues presented require this Court to evaluate whether the lower Court properly 
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permitted the Defendant to utilize certain statutory defenses set out in Section 547 of the United 

States Bankruptcy Code (the “Bankruptcy Code”) to the preference allegations asserted by the 

Debtor in the preference litigation initiated in the Bankruptcy Court.   

Based on its evaluation of the facts of this case, the applicable statutes, and the case law 

interpreting those statutes, the lower Court found that the Defendant had no preference liability 

to the Debtor.  This Court should affirm that ruling.       

In considering the applicability of the ordinary course of business defense (11 U.S.C. § 

547(c)(2)) to the facts on appeal, there are a few subcategories that must be examined.  They 

follow:  

 First, is the Defendant’s ten-month relationship with the Debtor long enough to 

establish a bench mark permitting the Defendant to use the subjective ordinary course of 

business defense?   

 Second, can the Debtor’s catch-up payments and other on-time payments made to 

the Defendant pursuant to the terms of the parties’ pre-preference period restructuring agreement 

(the “Agreement”) be treated as the subjective ordinary course of business between the parties 

and thereby used as an affirmative defense by the Defendant? 

In considering the Defendant’s ability to use the subsequent new value defense (11 

U.S.C. § 547(c)(4)) to the preference allegations, this Court must examine the following issues:  

  First, if invoices providing new value from the Defendant to the Debtor are 

subsequently paid by the Debtor during the preference period, can such invoices be used as part 

of a new value defense? 
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  Second, if certain unpaid invoices are treated as claims pursuant to Section 

503(b)(9) of the Bankruptcy Code are those invoices eligible to be used as new value by the 

Defendant?   

 

AUTHORITIES AND ARGUMENT 

A.  Background Information on the Affirmative Defense Known as the 

“Ordinary Course of Business Defense”: 

 

Congress decided that preferential transfers “enable[] a creditor to receive payment of a 

greater percentage of his claim against the debtor than he would have received if the transfer had 

not been made and he had participated in the distribution of the assets of the bankrupt estate.”  

Friedman’s Liquidating Trust v. Roth Staffing Cos. LP (In re Friedman’s Inc.), 738 F.3d 547, 

558 (3d Cir. Del. 2013) (quoting H.R. Rep. No. 95-595, at 177-78, U.S. Code Cong. & Admin. 

News 1978, pp. 6137, 6138).   

The purpose of the preference section [of the Bankruptcy Code] is two-fold. First, 
by permitting [a debtor] to avoid pre-bankruptcy transfers that occur within a 
short period before bankruptcy, creditors are discouraged from racing to the 
courthouse to dismember the debtor during his slide into bankruptcy.  The 
protection thus afforded the debtor often enables him to work his way out of a 
difficult financial situation through cooperation with all of his creditors. Second, 
and more important, the preference provisions facilitate the prime bankruptcy 
policy of equality of distribution among creditors of the debtor. Any creditor that 
received a greater payment than others of his class is required to disgorge so that 
all may share equally. The operation of the preference section to deter “the race of 
diligence” of creditors to dismember the debtor before bankruptcy furthers the 
second goal of the preference section-that of equality of distribution. 
 

In re Friedman’s Inc., 738 F.3d at 558.   

 

In the instant case, the parties had a short, ten-month business relationship.  During their 

relationship, the Defendant provided the Debtor with unique and otherwise unavailable 

merchandise for its stores and thereby its customers.  There was no other source by which the 
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Debtor could obtain the Defendant’s products.  The fact that the Debtor was able to stock the 

Defendant’s product made the Debtor’s stores more of a destination for its target customers, and 

sales of the product were profitable for both the Debtor and the Defendant.  Further, Defendant 

extended significant unsecured credit to the Debtor for the duration of the parties’ relationship, 

both before and after the Preference Period.  Additionally, without the Defendant’s product on its 

shelves, it is likely that the Debtor may have been forced to seek bankruptcy relief at an earlier 

date.     

B.  Should the Defendant be Permitted to Rely on the Subjective Ordinary 

Course of Business Defense? 

 

The first issue the Court should examine is whether the Debtor’s ten-month relationship 

with the Defendant is long enough to establish a bench mark permitting the Defendant the use of 

the ordinary course of business defense to the preference allegations.  Pursuant to 11 U.S.C. § 

547(c)(2), a debtor “may not avoid . . . under this section a transfer to the extent that such 

transfer was in payment of a debt incurred by the debtor in the ordinary course of business or 

financial affairs of the debtor and the transferee, and such transfer was (A) made in the ordinary 

course of business or financial affairs of the debtor and the transferee; or (B) made according to 

ordinary business terms.”  Id.   

“The ordinary course of business exception protects ‘recurring, customary credit 

transactions that are incurred and paid in the ordinary course of business of the debtor and the 

debtor's transferee.’” Davis v. All Points Packaging & Distrib. (In re Quebecor World (USA) 

Inc.), 491 B.R. 363, 368-69 (Bankr. S.D.N.Y. 2013) (citing Official Comm. Of Unsecured 

Creditors of Enron Corp. v. Martin (In re Enron Creditors Recovery Corp.), 376 B.R. 442, 459 

(Bankr. S.D.N.Y. 2007) (quoting Sender v. Heggland Family Trust (In re Hedged-Investments 
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Assocs.), 48 F.3d 470, 475 (10th Cir. 1995)). “The purpose of the exception is to ‘leave 

undisturbed normal financial relations, because it does not detract from the general policy of the 

preference section to discourage unusual action by either the debtor or [its] creditors during the 

debtor’s slide into bankruptcy.’” In re Quebecor World (USA) Inc., 491 B.R. at 369 

(modifications in original) (citing Lawson v. Ford Motor Co. (In re Roblin Indus., Inc.), 78 F.3d 

30, 41 (2d Cir. 1996) (quoting H.R. Rep. No. 95-595 (1978) at 373, Reprinted in 1978 

U.S.C.C.A.N. 5963, 6329)). 

Prior to the enactment of the Bankruptcy Abuse and Prevention and Consumer 
Protection Act [] in 2005, a creditor was required to prove that a transfer was 
conducted both (i) in the ordinary course of business between the debtor and the 
transferee and (ii) according to ordinary business terms in the industry for the 
transfer to be protected from avoidance as having been made in the ordinary 
course of business under Section 547(c)(2).[1] After BAPCPA, the creditor need 
only prove either that the transfer was in the ordinary course of business between 
the debtor and the transferee, 11 U.S.C. §547(c)(2)(A), or that it was made 
according to ordinary business terms in the industry, 11 U.S.C. §547(c)(2)(B).  
 

VCW Enters, Inc. v. United Concrete Products (In re VCW Enters, Inc.) Case No. 12-21304, 

Adv. No. 13-0224, * 14 (Bankr. E.D. Pa., March 11, 2014) (citing Liebersohn v. WTAE-TV (In re 

Pure Weight Loss, Inc.), 446 B.R. 197, 204 (Bankr. E.D. Pa. 2009)).  “Subsection (A) [of Section 

547(c)(2)] is a subjective test that is determined by whether the transaction was done in the 

ordinary course between the two parties, while subsection (B) [of Section 547(c)(2)] is an 

objective test that is determined by whether the transaction is ordinary for the industry.”  In re 

                                                           
1 “While the 2005 amendments to the Bankruptcy Code made the ordinary course of business test disjunctive, the 

wording of the subparts has not changed. Thus, pre-2005 case law interpreting the requirements of Section 547 

remains good law.” In re Quebecor World (USA) Inc. 491 B.R. at 369; see Jacobs v. Gramercy Jewelry Mfg. Corp. 

(In re M. Fabrikant & Sons, Inc.), No. 06-12737, 2010 Bankr. LEXIS 3941, 2010 WL 4622449, at *2 (Bankr. 

S.D.N.Y. Nov. 4, 2010). 
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VCW Enters, Inc. Case No. 12-21304, Adv. No. 13-0224, at *14-15 (citing Guiliano v. RPG 

Mgt., Inc. (NWL Holdings), 2013 WL 2436667 at *7 (Bankr. D. Del. June 4, 2013)).   

The Defendant asserts that the facts presented before this Court demonstrate that the 

payments made by the Debtor to the Defendant were made according to ordinary business terms 

as required by Section 547(c)(2)(B) of the Bankruptcy Code.  Therefore, the Defendant will 

focus its argument on appeal on the applicability of the subjective ordinary course of business 

analysis to the facts before the Court.   

In reviewing the subjective test of the ordinary course of business defense in Section 

547(c)(2)(A),  

the following factors are relevant to the question whether the transfers were 
within the ordinary course of business between [p]laintiff and [d]efendant: (1) 
The length of time the parties had engaged in the type of dealing at issue; (2) 
whether the transfer was in an amount more than usually paid; (3) whether the 
payments were tendered in a manner different from prior payments; (4) whether 
any unusual action was taken by either party to collect or pay the debt; and (5) 
whether the creditor did anything to gain an advantage (such as taking additional 
security) in light of the debtor’s deteriorating financial condition. 
 

In re VCW Enters, Inc., Case No. 12-21304, Adv. No. 13-0224, at *15 (citing Pure Weight Loss, 

446 B.R. at 205.); In re Quebecor World (USA) Inc., 491 B.R. at 369; In re Inland Global 

Medical Group, Inc., 362 B.R. 459 (Bankr. C.D. Cal. 2006); In re Pillowtex Corp., 427 B.R. 301 

(Bankr. D. Del. 2010); Buchwald Capital Advisors LLC v. Metl-Span I., Ltd. (In re Pameco 

Corp.), 356 B.R. 327, 340 (Bankr. S.D.N.Y. 2006); Official Comm. of Unsecured Creditors of 

360networks (USA) Inc. v. U.S. Relocation Servs. (In re 360networks (USA) Inc.), 338 B.R. 194, 

210 (Bankr. S.D.N.Y. 2005); see also Hassett v. Goetzmann (In re CIS Corp.), 195 B.R. 251, 

258 (Bankr. S.D.N.Y. 1996) (stating that the court typically examines several factors including 
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the prior course of dealing between the parties, the amount of the payment, the timing of the 

payment, and the circumstances surrounding the payment). 

In the case on appeal, the parties had a short relationship.  During the seven months that 

preceded the Preference Period, the Defendant permitted the Debtor to exceed its $2 million 

dollar credit limit regularly.  Similarly, the Debtor paid the Defendant on invoices an average of 

59 days after invoice, instead of the thirty-day terms listed on the invoices.  Finally in September 

of 2013, when the parties had allowed the credit limit to exceed the terms by $1.25 million, the 

parties agreed that their relationship needed a bit more structure, and the Defendant was willing 

to add incentives to procure timely payments from the Debtor.   

The parties’ Agreement reads as follows: the Debtor’s credit limit is reduced to $1 

million; the Debtor will make six $400k catch-up payments to get the credit limit down to the 

new agreed level; and provided the Debtor pays invoices within five days, the Defendant will 

give the Debtor a 2% discount on such invoices.  Payments on invoices are otherwise due within 

ten days.  Prior to the Preference Period the Debtor made two of the $400k catch-up payments 

pursuant to the terms of the Agreement, and the Debtor ordered goods and paid for goods within 

five days as agreed.   

The Preference Period commenced on October 5, 2013.  During the pre-preference 

period, the Debtor made payments to the Defendant on nine of thirteen issued invoices, the 

average payment on an invoice totaled $498k in amount, and the payments ranged from $490k to 

$1 million (These figures exclude the two catch-up payments made pursuant to the Agreement, 

both of which were for $400k.).  During the Preference Period, the Debtor paid eleven of 

seventeen issued invoices, the average payment on invoice totaled $409k, and payments ranged 

from $245k to $980k (Again, these figures exclude the two catch-up payments the Debtor made 
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during the Preference Period pursuant to the Agreement, both of which were for $400k.).  During 

the parties’ entire relationship, the Debtor always tendered payments to the Defendant by check.  

The Agreement may be characterized as unusual activity or taking advantage, but the Defendant 

gave advantage to the Debtor in striking the deal, as it continued to provide product and credit 

terms to the Debtor.  Further, the Defendant never had any knowledge that the Debtor was in 

financial distress at any time in their short relationship.  The marketplace demand for the 

Defendant’s product put more pressure on the creditor/debtor relationship more than any actions 

of the Defendant could have.     

The fact of the parties’ short relationship caused the lower Court to look beyond the 

required subjective ordinary course of business analysis.  The lower Court looked to the opinion 

issued in the VCW Enterprises case, where the parties “had no prior business dealings with each 

other[,]” and found the court’s analysis in the opinion to be instructive.  In re VCW Enters, Inc., 

Case No. 12-21304, Adv. No. 13-0224, at *15.  In that opinion, the limited relationship between 

the parties did not prevent the Court from finding that the transfers that were the subject of the 

litigation could be within the ordinary course of business between the parties under Section 

547(c)(2)(A).  The VCW Enterprises Court adopted the explanation that “a business relationship 

lacking evidence of any pre-preference period history ‘is not per se ineligible for protection from 

avoidance under section 547(c)(2).’” Id. (citing Goldstein v. Starnet Capital Grp., LLC (In re 

Universal Marketing, Inc.), 481 B.R. 318, 328 n.9 (Bankr. E.D. Pa. 2012) (citing Quad Sys. 

Corp. v. H&R Ind. Inc. (In re Quad Sys. Corp.), Adv. No. 02-0972, Case No. 00-35667F, 2003 

WL 25947345, at *6 (Bankr. E.D. Pa. July 15, 2003).  The opinion explains that “even if the 

defendant had no pre-preference period dealings with the debtor—and accordingly cannot 

establish a ‘baseline of dealings’—the transfers may still be excepted from avoidance if the 
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defendant can otherwise establish that they were made in the ordinary course of the parties’ 

business dealings.” In re VCW Enters, Inc., Case No. 12-21304, Adv. No. 13-0224, at *16 (citing 

Quad Sys. Corp., 2003 WL 25947345 at *6).  

When faced with a lack of transaction history between the parties other Courts have 

adopted an “all[-]encompassing approach”.  See Smith v. Shearman & Sterling (In re BCE 

WEST, L.P., et al.) Case Nos. 98-12547 through 98-12570, Adv. No. 00-00648, at *4 (Bankr. 

Az., February 28, 2008) (citing Wood v. Stratos Product Development, LLC (In re Ahaza 

Systems, Inc.), (9th Cir. 2007))).  The Court in the BCE West case explained that “[w]hen there 

are no prior transactions [between the parties] . . . , the court may analyze other indicia, including 

whether the transaction is out of the ordinary for a person in the debtor’s position, or whether the 

debtor complied with the terms of the contractual arrangement, generally looking to the conduct 

of the parties, or to the parties’ ordinary course of dealing in other business transactions.”  Id. at 

5 (citing Ahaza, 482 F.3d at 1126 (quoting Kleven v. Household Bank F.S.B., 334 F.3d 638, 642 

(7th Cir. 2003)).  When looking at the combined analysis suggested by VCW Enterprises and 

BCE West, the parties’ substantial compliance with their Agreement both before and during the 

Preference Period should be viewed as subjectively ordinary.  The Agreement allowed the 

Debtor to delay its bankruptcy filing, as the Agreement and the relationship kept high-demand 

stock on the Debtor’s shelves, which in turn kept shoppers in the stores.  There was no unusual 

collection activity by the Defendant during the Preference Period or otherwise, and the facts of 

this case suggest that the allegedly preferential transfers were subjectively ordinary in the 

business dealings of the parties and under the terms of the Agreement.   

In addition to that analysis, the BCE West Court was guided by the Supreme Court’s 

decision in Barnhill v. Johnson, 503 U.S. 393, 402 (1992), “which states that the purpose of 
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§547(c)(2) is ‘designed to encourage creditors to continue to deal with troubled debtors on 

normal business terms by obviating any worry that a subsequent bankruptcy filing might require 

the creditor to disgorge as a preference an earlier received payment.’”  In re BCE WEST, L.P., et 

al.) Case Nos. 98-12547 through 98-12570, Adv. No. 00-00648, at *7.  In the case before the 

Court, the Defendant, in its short relationship with the Debtor, fulfilled the obligations and 

expectations explained in Barnhill.  The Defendant provided product to a distressed company, on 

credit, without any security.  The Defendant accepted the Debtor’s credit demands, and 

continued to work with the Debtor even up through the petition date.  The relationship between 

the parties, the Agreement between the parties, and the payments in question should all be 

validated by this Court as subjectively ordinary.    

C.  The Application of the Subjective Ordinary Course of Business Standards to 

the Preference Period Transfers from the Debtor to the Defendant.   

 

Having established that the Defendant can rely on the subjective ordinary course of 

business defense despite the parties’ short business relationship, the Court must examine next the 

applicability of the defense to the individual payments at issue.  It is the Defendant’s position 

that the historical days between invoice and payments for these parties is not relevant in light of 

the parties’ pre-preference period Agreement, and in any case, the facts establish that the 

Debtor’s payments to the Defendant were made on ordinary business terms.  The Defendant 

asserts that the nature of the parties’ Agreement establishes the subjective standard of ordinary 

course between these parties.  Case law supports the Defendant’s decision to apply a single, 

consistent theory or methodology when evaluating allegedly preferential transfers, provided that 

there is accuracy in the methodologies ultimately applied.  See Sparkman v. Queenscape, Inc. (In 

re Anderson Homes), 2012 Bankr. LEXIS 5334, *12 (Bankr. E.D.N.C. Nov. 15, 2012).   
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The Anderson Homes opinion considered carefully the effect of a debtor’s pre-preference 

period request for a change in terms on the defendant’s subjective ordinary course of business 

defense.  In examining whether such a set of facts could lead to subjectively ordinary transfers, 

the Court found that even if the parties had agreed to a change in terms, if the parties did not 

adhere to the new terms after the agreement, the payments could not be ordinary.  See id. at *17-

*18.  The Court explained that for it to find “a change in the ordinary course of business between 

the parties, defendant needed to provide some evidence that subsequent to the [agreement], the 

payments changed to reflect this new understanding and remained consistent throughout the 

Preference Period.”  Id. at *18.  In the case on appeal, the parties agreed to change their terms 

and substantially followed the terms of their Agreement, such that payments made by the Debtor 

pursuant to the terms of the Agreement should be treated as subjectively ordinary between the 

parties.  The Defendant believes the terms of the Agreement should be used as the standard by 

which payments should be measured. 

In the case before the Court, for several months prior to the Preference Period the Debtor 

made sporadic payments to the Defendant, which payments were late by an average of twenty-

nine days.  During the pre-preference period, the Debtor was also permitted to stray from its 

credit limit regularly.  For a full payment history, please see the charts included with the Joint 

Stipulation of Facts.  

Around September 1, 2013, the parties changed the terms of their relationship.  Pursuant 

to the parties’ Agreement, the Debtor was required to get its credit limit from $3.25 million down 

to $1 million; the Defendant resumed making shipments of product to the Debtor when the 

Debtor’s borrowing was brought below the new $1 million credit limit; to get below the new 

credit limit, the Debtor agreed to make six $400k catch-up payments to the Defendant; finally, 
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when shipping by the Defendant resumed, if the Debtor paid invoices within five days, the 

Debtor could take a 2% discount off of the invoice total; the Debtor agreed to otherwise make 

payments on invoices within ten days.  

As seen on the chart below, prior to the Preference Period the Debtor made two catch-up 

payments pursuant to the Agreement.  Once the Debtor was back below the agreed credit limit, 

during the pre-preference period, the Debtor ordered more product from the Defendant, and the 

Debtor paid for the Defendant’s product within the new terms of the Agreement, so as to earn a 

discount. 

 

The chart also shows that the Preference Period commenced on October 5, 2014.  During 

the Preference Period the Debtor made a total of fourteen transfers to the Defendant.  Two of 

Ordinary Course of Business Analysis 
INV # INV DATE INVOICE DAYS NET $ AMT PD OUTSTANDING PREFERENCE

INV # DATE INV $ AMT TERMS PAID DATE PAID AMT TO PAY PER INVOICE $ BALANCE EXPOSURE (NET)

715 8/30/2013 $500,000.00 Net 30 unpaid Agreement $3,250,000.00
461 6/25/2013 9/2/2013 $1,000,000.00 67 -$1,000,000.00 $2,250,000.00
485 6/30/2013 9/7/2013 $500,000.00 67 -$500,000.00 $1,750,000.00

Catch up 9/14/2013 $400,000.00 -$400,000.00 $1,350,000.00
533 7/6/2013 9/16/2013 $500,000.00 70 -$500,000.00 $850,000.00

Catch up 9/27/2013 $400,000.00 -$400,000.00 $450,000.00
856 9/28/2013 $500,000.00 2%5/net 10 $950,000.00

856 9/28/2013 10/3/2013 $490,000.00 5 -$490,000.00 $450,000.00

Preference Period
 bold= over credit 

limit 

OCB Agreement 
Credit for 
Payments on 
New Terms

OCB Agreement  
Credit for Catch-
Up Payments by 
Agr. 

857 10/5/2013 $500,000.00 2%5/net 10 $950,000.00 $0.00 $0.00
914 10/7/2013 $250,000.00 2%5/net 10 $1,200,000.00 $0.00 $0.00

857 10/5/2013 10/10/2013 $500,000.00 5 -$490,000.00 $700,000.00 $0.00 $0.00
914 10/7/2013 10/12/2013 $250,000.00 5 -$245,000.00 $450,000.00 $0.00 $0.00

926 10/14/2013 $750,000.00 2%5/net10 $1,200,000.00 $0.00 $0.00
Catch up 10/14/2013 $400,000.00 -$400,000.00 $800,000.00 $400,000.00 $0.00

940 10/15/2013 $250,000.00 2%5/net10 $1,050,000.00 $400,000.00 $0.00
669 7/27/2013 10/19/2013 $250,000.00 82 -$250,000.00 $800,000.00 $650,000.00 $250,000.00
926 10/14/2013 10/19/2013 $750,000.00 5 -$735,000.00 $50,000.00 $650,000.00 $250,000.00

950 10/19/2013 $1,000,000.00 2%5/net10 $1,050,000.00 $650,000.00 $250,000.00
Catch up 10/21/2013 $400,000.00 -$400,000.00 $650,000.00 $1,050,000.00 $250,000.00

952 10/24/2013 $500,000.00 2%5/net 10 unpaid $1,150,000.00 $1,050,000.00 $250,000.00
996 10/30/2013 $250,000.00 2%5/net 10 $1,400,000.00 $1,050,000.00 $250,000.00

950 10/25/2013 10/30/2013 $1,000,000.00 5 -$980,000.00 $400,000.00 $1,050,000.00 $250,000.00
996 10/30/2013 11/4/2013 $250,000.00 4 -$245,000.00 $150,000.00 $1,050,000.00 $250,000.00

1040 11/5/2013 $750,000.00 2%5/net 10 unpaid $900,000.00 $1,050,000.00 $250,000.00
1041 11/9/2013 $250,000.00 2%5/net10 $1,150,000.00 $1,050,000.00 $250,000.00

940 10/15/2013 11/10/2013 $250,000.00 25 -$250,000.00 $900,000.00 $1,300,000.00 $500,000.00
1041 11/9/2013 11/14/2013 $250,000.00 5 -$245,000.00 $650,000.00 $1,300,000.00 $500,000.00

1216 11/15/2013 $250,000.00 2%5/net 10 $900,000.00 $1,300,000.00 $500,000.00
1217 11/16/2013 $500,000.00 2%5/net 10 $1,400,000.00 $1,300,000.00 $500,000.00

1216 11/15/2013 11/25/2013 $250,000.00 10 -$250,000.00 $1,150,000.00 $1,300,000.00 $500,000.00
1217 11/16/2013 11/26/2013 $500,000.00 10 -$500,000.00 $650,000.00 $1,300,000.00 $500,000.00

1323 11/30/2013 $750,000.00 2%5/net10 unpaid $1,400,000.00 $1,300,000.00 $500,000.00
1328 12/9/2013 $500,000.00 2%5/net10 unpaid $1,900,000.00 $1,300,000.00 $500,000.00

1330 12/14/2013 $500,000.00 2%5/net10 unpaid
Credit Limit 
Discussion $2,400,000.00 $1,300,000.00 $500,000.00

Catch up 
Demanded 12/14/2013 $900,000.00 -$900,000.00 $1,500,000.00 $2,200,000.00 $1,400,000.00

697 8/19/2013 12/14/2013 $250,000.00 115 -$250,000.00 $1,250,000.00 $2,450,000.00 $1,650,000.00
1386 12/15/2013 $500,000.00 2%5/net10 503(b)(9) $1,750,000.00 $2,450,000.00 $1,650,000.00
1417 12/18/2013 $250,000.00 2%5/net10 503(b)(9) $2,000,000.00 $2,450,000.00 $1,650,000.00
1418 12/19/2013 $500,000.00 2%5/net10 503(b)(9) $2,500,000.00 $2,450,000.00 $1,650,000.00
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those payments were $400k catch-up payments made to the Defendant pursuant to the terms of 

the Agreement.  Of the payments the Debtor made on invoices, one of the Preference Period 

payments was made in four days, five of the payments were made in five days, and two of the 

payments were made within ten days.  The payments made in five days or less were paid by the 

Debtor at the agreed discounted rate.  The Defendant did not dispute the Debtor’s right to a 

discount.  The payments made in ten days were also made within the terms of the Agreement.  

The Defendant asserts that all of those payments were made within terms and pursuant to the 

Agreement and should thereby be treated as part of the subjective ordinary course of business 

between the parties.  The lower Court held, and the Defendant asserts that all of the payments 

made pursuant to the terms of the Agreement (the two catch-up payments, and the eight 

payments made in ten days or less) were subjectively ordinary between the parties.2   

While the parties entered into the Agreement to change their business relationship prior 

to the Preference Period, the parties lived up to those changed terms for numerous, significant 

payments after it went into effect.  Pursuant to the discussion in Anderson Homes, this Court 

should find the payments made pursuant to the Agreement are subjectively ordinary between the 

parties and thereby usable as a defense to the Debtor’s preference allegations.  The Court should 

affirm the lower Court’s ruling on this issue.   

D.  Background Information on the Affirmative Defense of “Subsequent New 

Value”: 

 

The Bankruptcy Code defines the term “new value” in 11 U.S.C. § 547(a)(2) as “money 

or money’s worth in goods, services, or new credit, or release by a transferee of property 

previously transferred to such transferee in a transaction that is neither void nor voidable by the 

                                                           
2 The Defendant concedes that the other payments made during the Preference Period were made outside of the 

terms of the Agreement and thus were not subjectively ordinary. 



AMERICAN BANKRUPTCY INSTITUTE

107

14 
 

debtor or the trustee under any applicable law, including proceeds of such property, but does not 

include an obligation substituted for an existing obligation.” Id.  Section 547(c)(4) of the 

Bankruptcy Code permits defendants in preference litigation to use the affirmative defense of 

“new value” given to a debtor.   

[A] creditor is protected from avoidance of an allegedly preferential transfer to the 
extent that after the transfer, the creditor ‘gave new value to or for the benefit of 
the debtor.’ New value helps a creditor reduce its preference liability if that new 
value is not secured by an otherwise unavoidable security interest. 11 U.S.C. § 
547(c)(4)(A). The reasoning behind this limitation is that a debtor ‘is not 
enhanced if the new value given after the preferential transfer is subject to liens 
and would not balance the loss caused by the preferential transfer.’  
 

Commissary Operations, Inc. v. Dot Foods, Inc. (In re Commissary Operations, Inc.), 421 B.R. 

873, 877 (Bankr. M.D. Tenn. 2010); see also In re Phoenix Restaurant Group, Inc., et al. v. 

Proficient Food Company (In re Phoenix Restaurant Group, Inc.), 373 B.R. 541 (M.D. Tenn.  

2007).   

A creditor who raises a Section 547(c)(4) defense has the burden of proving that: “(1) 

new value was extended after the preferential payment sought to be avoided, (2) the new value is 

not secured with an otherwise unavoidable security interest; and (3) the new value has not been 

repaid with an otherwise unavoidable transfer.” In re Commissary Operations, Inc., 421 B.R. at 

877.  These requirements suggest an analysis more than just whether the subsequent new value 

given came after the allegedly preferential transfer.  However, the language of the statute 

provides cold comfort in terms of determining what a creditor must do to take credit for 

subsequent new value that is later paid.   

The affirmative defense set forth in Section 547(c)(4) “has been labeled the ‘subsequent 

advance rule’ in contrast to the ‘net result rule’, which was applicable to pre-Code cases. The 

effect of the ‘net result rule’ was to total all payments made by the debtor and all advances made 
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by the creditor and offset the one against the other.”  In re American International Airways, Inc., 

56 B.R. 551, 553-554 (Bankr. E.D. Pa. 1986) (internal footnote omitted); see McClendon v. Cal-

Wood Door (In re Wadsworth Building Components, Inc.), 711 F.2d 122, 124 (9th Cir. 1983). 

“Under the net result rule the total of new value given is subtracted from the total of the 

preference payments to determine the creditor’s maximum exposure . . . [N]ew value could also 

apply to a preference given after the new value, contrary to the statutory language.”  Boyd v. The 

Water Doctor (In re Check Reporting Sys., Inc.), 140 B.R. 425, 432 (Bankr. W.D. Mich. 1992).  This 

theory is no longer applied, but it does show important historical considerations in the 

application of this affirmative defense and interpretation of the current statute.   

The net result rule was a simple, reliable embodiment of creditor equality.  If a 
creditor enhanced the estate during the preference period the creditor got credit 
for it.  If a creditor received a transfer from the estate the creditor was required to 
return it.  Applying this simple rule to all creditors would put the debtor back to 
its position 90 days prior to bankruptcy in a simple but exact fashion.  However, 
the net result rule did not further the policy of encouraging creditors to deal with 
the struggling debtor.  In fact, it discouraged further dealings by the creditor who 
had ‘banked’ a significant amount of new value early in the preference period.  
Until this entire transfer was reimbursed, the creditor had no incentive to deal 
with the debtor.  To remedy this, the net result rule was modified so that new 
value could only be used to set off preferences received earlier.  Thus, the only 
sure defense to a preference was to continue dealing with the debtor by supplying 
additional new value after receiving each preference.  
 
Though simple in concept, this modification to the net result rule had some 
complications in application.  The order of the transfers did not matter under the 
net result rule because all new value and all preferences would simply be totalled 
[sic] in the end.  But by requiring that new value be given after the preference, the 
positional relationship of each new value transfer to the preferences before and 
after became significant.  Section 547(c)(4), the embodiment of a test which 
would address the relationship of the asserted new value to previous and 
subsequent transfers from the debtor, is not simple.  But it is comprehensible, and 
once comprehended, it does effectuate the twin policy concerns expressed by its 
drafters.  
 

In re Check Reporting Serv., 140 B.R. at 437. 
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When comparing the “net result rule” to the “subsequent advance rule,” as it is to be 

applied in Section 547(c)(4), “new value given is to be netted only against a previous preferential 

transfer, not against any subsequent transfers.”  In re American International Airways, Inc., 56 

B.R. at 553-554 (citing Leathers v. Prime Leather Finishes Co., 40 B.R. 248, 250 (D.Me. 1984)). 

Further, “Section 547(c)(4) protects a transfer from preference attack only to the extent that a 

creditor thereafter replenishes the estate. The purpose of Section 547(c)(4) is to encourage trade 

creditors to continue dealing with troubled businesses.”  Id. (citing Leathers, 40 B.R. at 250; 

Gold Coast Seed Co. v. Spokane Seed Co. (In re Gold Coast Seed Co.), 30 B.R. 551 (Bankr. 9th 

Cir. 1983)). 

Beyond the “net result” and “subsequent advance” methods of calculating the extent of a 

new value defense, there is some dispute as to whether new value needs to remain unpaid in 

order for it to be used as an affirmative defense to preference allegations.   

There is a recognized split in the Courts of Appeals in how the various courts 
interpret and apply § 547(c)(4)(B), which has been described as follows: Of the 
seven Circuits that have dealt with this provision of the Code, three (the Third, 
Seventh, and Eleventh) have concluded that § 547(c)(4)(B) should be read to 
mean that new value must remain unpaid at the end of the preference period in 
order to be effectively used by the creditor to offset his preference liability. .. . 
Conversely, three Circuits (the Fourth, Fifth, and Ninth) have determined that § 

547(c)(4)(B) does not mandate a “remains unpaid” requirement, and that rather, 
the statute must be interpreted in accordance with its plain - - albeit complex - - 
meaning. This method of interpretation has been dubbed the “subsequent 
advance” approach, and is both the emerging and more doctrinally sophisticated 
view. The issue is seemingly unresolved in the Eighth Circuit, where the Court 
has come down with conflicting opinions at once acknowledging the doctrinal 
advantages of the "subsequent advance" approach, while upholding results it 
reached employing the "remains unpaid" approach.  
 

Wahoski v. Am. & Efrid, Inc. (In re Pillowtex Corp.), 416 B.R. 123, 127 (Bankr. D. Del. 2009) 

(quoting Noah Falk, Section 547(c)(4): The Subsequent New Value Exception Defense To 

Preferences, 2004 Ann. Surv. Of Bankr. Law Part I, § Q (Norton October 2004)). 
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The Pillowtex opinion goes on to explain that “most of the courts that are cited as 

requiring that subsequent new value be ‘unpaid,’ have not actually held as much, but, . . . have 

only repeated that requirement in dicta. This explains those Courts’ employment of the term 

‘unpaid’ not as a statement of law, but rather as a shorthand requirement of § 547(c)(4)(B).’” In 

re Pillowtex Corp., 416 B.R. at 127 (citing Official Committee of Unsecured Creditors of 

Maxwell Newspapers, Inc. v. The Travelers Indemnity Co. (In re Maxwell Newspapers, Inc.),192 

B.R. 633, 639-40 (Bankr.S.D.N.Y.1996) (citations omitted).  The opinion in Pillowtex also 

considers Professor Countryman’s meaningful explanation of the paid/unpaid new value 

conundrum: 

If the debtor has made payments for goods or services that the creditor supplied 
on unsecured credit after an earlier preference, and if these subsequent payments 
are themselves voidable as preferences (or on any other ground), then under 
section 547(c)(4)(B) the creditor should be able to invoke those unsecured credit 
extensions as a defense to the recovery of the earlier voidable preference. On the 
other hand, the debtor’s subsequent payments might not be voidable on any other 
ground and not voidable under section 547, because the goods and services were 
given C.O.D. rather than on credit, or because the creditor has a defense under 
section 547(c)(1), (2), or (3). In this situation, the creditor may keep his payments 
but has no section 547(c)(4) defense to the trustee’s action to recover the earlier 
preference. In either event, the creditor gets credit only once for goods and 
services later supplied.  
 

In re Pillowtex Corp., 416 B.R. at 129 (citing Falk, quoting Vern Countryman, The Concept of a 

Voidable Preference in Bankruptcy, 38 VAND. L. REV. 713, 788 (May 1985)).  In its additional 

exploration of the issue, the Court in Pillowtex also considered the opinion written in Check 

Reporting Services, which explained that   

[A] creditor should not be able to assert a new value transfer as a defense to a 
preference if the transfer was paid for by the debtor because the estate was not 
made whole by the new value transfer. But, . . . by the same token, the trustee 
should not be able to assert the new value was paid if the trustee is asserting that 
the paying transaction was in fact a preference which the trustee can avoid. By 
doing so, the trustee will be able to eliminate the effect of the payment for the 
new value when he recaptures the preferential transfer.  
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In re Pillowtex Corp., 416 B.R. at 129-30 (quoting In re Check Reporting Services, Inc., 140 

B.R. at 433 (Bankr. W.D.Mich. 1992); see also In re Maxwell Newspapers,Inc., 192 B.R. 633, 

639. 

The Pillowtex opinion puts all of these concepts together in a way that explains why paid 

new value should be permitted in a new value defense, and that the defense should not just be 

limited to new value that remains unpaid during the Preference Periods.  Underscoring all of that 

analysis, paid new value exists as a matter of course in a relationship like the one before the 

Court where the Defendant is continuing to ship and invoice the Debtor.  As long as the 

Defendant continued to ship to the Debtor, the Debtor benefitted from “new value” which in turn 

provided great benefit to the Debtor’s business operations.  The lower Court agreed that the 

Defendant should be permitted to use its paid new value as an affirmative defense in the 

preference litigation, and this Court should affirm that holding.  

 

 

Subsequent New Value Analysis
INV # INV DATE Invoice DAYS NET $ AMT PD OUTSTANDING PREFERENCE

INV # DATE INV $ AMT TERMS PAID DATE PAID AMT TO PAY PER INVOICE $ BALANCE EXPOSURE (NET)

$450,000.00

Preference Period
bold= over credit 

limit
Credit for SNV-
PAID + UNPAID

Credit for SNV-
UNPAID ONLY

857 10/5/2013 $500,000.00 2%5/net 10 $950,000.00 $0.00 $0.00
914 10/7/2013 $250,000.00 2%5/net 10 $1,200,000.00 $0.00 $0.00

857 10/5/2013 10/10/2013 $500,000.00 5 -$490,000.00 $700,000.00 $490,000.00 $490,000.00
914 10/7/2013 10/12/2013 $250,000.00 5 -$245,000.00 $450,000.00 $735,000.00 $735,000.00

926 10/14/2013 $750,000.00 2%5/net10 $1,200,000.00 $0.00 $735,000.00
Catch up 10/14/2013 $400,000.00 -$400,000.00 $800,000.00 $400,000.00 $1,135,000.00

940 10/15/2013 $250,000.00 2%5/net10 $1,050,000.00 $150,000.00 $1,135,000.00
669 7/27/2013 10/19/2013 $250,000.00 82 -$250,000.00 $800,000.00 $400,000.00 $1,385,000.00
926 10/14/2013 10/19/2013 $750,000.00 5 -$735,000.00 $50,000.00 $1,135,000.00 $2,120,000.00

950 10/19/2013 $1,000,000.00 2%5/net10 $1,050,000.00 $135,000.00 $2,120,000.00
Catch up 10/21/2013 $400,000.00 -$400,000.00 $650,000.00 $535,000.00 $2,520,000.00

952 10/24/2013 $500,000.00 2%5/net 10 unpaid $1,150,000.00 $35,000.00 $2,020,000.00
996 10/30/2013 $250,000.00 2%5/net 10 $1,400,000.00 $0.00 $2,020,000.00

950 10/25/2013 10/30/2013 $1,000,000.00 5 -$980,000.00 $400,000.00 $980,000.00 $3,000,000.00
996 10/30/2013 11/4/2013 $250,000.00 4 -$245,000.00 $150,000.00 $1,225,000.00 $3,245,000.00

1040 11/5/2013 $750,000.00 2%5/net 10 unpaid $900,000.00 $475,000.00 $2,495,000.00
1041 11/9/2013 $250,000.00 2%5/net10 $1,150,000.00 $225,000.00 $2,495,000.00

940 10/15/2013 11/10/2013 $250,000.00 25 -$250,000.00 $900,000.00 $475,000.00 $2,745,000.00
1041 11/9/2013 11/14/2013 $250,000.00 5 -$245,000.00 $650,000.00 $720,000.00 $2,990,000.00

1216 11/15/2013 $250,000.00 2%5/net 10 $900,000.00 $470,000.00 $2,990,000.00
1217 11/16/2013 $500,000.00 2%5/net 10 $1,400,000.00 $0.00 $2,990,000.00

1216 11/15/2013 11/25/2013 $250,000.00 10 -$250,000.00 $1,150,000.00 $250,000.00 $3,240,000.00
1217 11/16/2013 11/26/2013 $500,000.00 10 -$500,000.00 $650,000.00 $750,000.00 $3,740,000.00

1323 11/30/2013 $750,000.00 2%5/net10 unpaid $1,400,000.00 $0.00 $2,990,000.00
1328 12/9/2013 $500,000.00 2%5/net10 unpaid $1,900,000.00 $0.00 $2,490,000.00
1330 12/14/2013 $500,000.00 2%5/net10 unpaid Credit Limit Discussion $2,400,000.00 $0.00 $1,990,000.00

Catch up 12/14/2013 $900,000.00 -$900,000.00 $1,500,000.00 $900,000.00 $2,890,000.00
697 8/19/2013 12/14/2013 $250,000.00 115 -$250,000.00 $1,250,000.00 $1,150,000.00 $3,140,000.00

1386 12/15/2013 $500,000.00 2%5/net10 503(b)(9) $1,750,000.00 $1,150,000.00 $3,140,000.00
1417 12/18/2013 $250,000.00 2%5/net10 503(b)(9) $2,000,000.00 $1,150,000.00 $3,140,000.00
1418 12/19/2013 $500,000.00 2%5/net10 503(b)(9) $2,500,000.00 $1,150,000.00 $3,140,000.00
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Reflecting back to the “net result” rule, while that is not an applicable standard at this 

time, it is a helpful way to look at our facts.  As is shown in the chart above, and as is 

summarized in the chart included with the Joint Stipulation of Facts, in the instant case, the 

Defendant shipped more than $8.25 million in goods to the Debtor, for which the Debtor 

tendered only $6.14 million in payments.  On that basis alone it is clear that the Defendant was 

invested in the Debtor’s success, and extended a great deal of unsecured credit to the Debtor for 

that purpose.  Furthermore, as the Defendant’s unpaid invoices occur more frequently as we get 

closer to the petition date, the Defendant clearly continued its dealings with the Debtor in an 

expanding manner.  The lower Court agreed with the Pillowtex analysis and held that the 

Defendant should be permitted to use its paid subsequent new value defense in this matter, and 

this Court should affirm that holding.   

E.  Analysis of Subsequent New Value that will receive priority treatment 

pursuant to Section 503(b)(9) of the Bankruptcy Code 

 

Beyond the analysis of the parameters and applicability of paid and unpaid subsequent 

new value as set out above, there is a yet a narrower subset of analysis required in this appeal.  

The invoices on the last three shipments from the Defendant to the Debtor remained unpaid, but 

the claims arising from the unpaid shipments will be permitted priority treatment in the Debtor’s 

bankruptcy case pursuant to Section 503(b)(9).  There is a split of authority regarding a 

Defendant’s ability to use such invoices in a new value defense when those yet unpaid invoices 

will be paid post-petition.   

Section 503(b)(9) provides that an allowed administrative expense includes “the value of 

any goods received by the debtor within 20 days before the date of commencement of a case 

under this title in which the goods have been sold to the debtor in the ordinary course of such 

debtor's business.” Id.  “A creditor’s right to assert an administrative expense claim under 11 
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U.S.C. § 503(b)(9) is not linked to or conditioned upon the creditor’s separate, potential right to 

assert a reclamation claim against the debtor pursuant to 11 U.S.C. § 546(c).” Commissary 

Operations, Inc. v. Dot Foods, Inc., et al., (In re Commissary Operations, Inc.), 421 B.R. 873, 

877 (M.D. Tenn., 2010) (citing ASM Capital, LP v. Ames Dep’t Stores, Inc. (In re Ames Dep’t 

Stores, Inc.), 582 F.3d 422, 424 n.2 (2d Cir. 2009) (Congress “amended section 546(c)(2) to 

provide that ‘[i]f a seller of goods fails to provide notice in the manner described in paragraph 

(1), the seller still may assert the rights contained in section 503(b)(9)’”) (citation omitted)).   

“While 11 U.S.C. § 503(b)(9) affords a creditor the opportunity to receive payment for 

goods delivered within the 20-day period before the bankruptcy filing,” that right is not the same 

as the rights a creditor has pursuant to a reclamation claim.  In re Commissary Operations, Inc., 

421 B.R. at 877.  The opinion in Commissary Operations goes on to distinguish the rights a 

creditor has pursuant to a reclamation claim versus a Section 503(b)(9) claim, and finds that a 

Section 503(b)(9) claim does not give the debtor an obligation to segregate and return the 

creditor’s belongings, or create a lien on the goods in favor of the creditor.  Id. at 877-78.  

Instead, Section 503(b)(9) allows the debtor to retain and sell the product, and the creditor is 

“only entitled to request priority payment for goods that are in the debtor’s possession pre-

petition and then used by the debtor-in-possession post-petition to continue operations.”  Id.  

The Court goes on to explain why Section 503(b)(9) claims should not be excluded from 

a creditor’s new value defense by arguing that  

[t]o force a creditor to choose between asserting a § 503(b)(9) claim and 
preserving its right to assert a subsequent new value defense that includes 
deliveries made to the debtor within the 20 days prior to the bankruptcy filing 
would work a disservice on Congress’ inherent policy goals when enacting 11 
U.S.C. §§ 503(b)(9) and 547(c)(4). Requiring creditors to make such a choice 
would chill their willingness to do business with troubled entities. In addition, 
requiring creditors to make this choice in essence deprives sellers of goods of the 
benefits Congress conferred upon them when it enacted 11 U.S.C. § 503(b)(9). 
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This policy is supported by the fact that when 11 U.S.C. § 503(b)(9) was added, 
Congress did not amend 11 U.S.C. § 547(c)(4) to include a new subsection 
reducing new value by the amount of any § 503(b)(9) claim. There is nothing in 
the plain language of 11 U.S.C. § 503(b)(9) or 11 U.S.C. § 547(c)(4) that 
indicates any Congressional intent to offset the intended benefits that 11 U.S.C. § 
503(b)(9) confers upon sellers through a reduction of available new value in 
defending a preference action. 

Id. at 879.  The lower Court in this matter followed the reasoning explained by the Court in 

Commissary Operations, and that reasoning should be affirmed by this Court.   

Beyond the statutory analysis, the Courts in Commissary Operations and Friedman’s 

held that “post-petition payments by a debtor do not affect a creditor’s new value defense.” 

Friedman’s Liquidating Trust v. Roth Staffing Cos. LP (In re Friedman’s Inc.), 738 F.3d 547, 

557 (3d Cir. Del. 2013).  The opinion further states  

The new value defense as part of the preference analysis serves two underlying 
purposes. As we stated in New York City Shoes, “First, the section is designed ‘to 
encourage trade creditors to continue dealing with troubled businesses. . .. 
Second, [it] is designed to treat fairly a creditor who has replenished the estate 
after having received a preference.”  

Id. at 560-61 (citing New York City Shoes, 880 F.2d 679, 680-81 (3d Cir. 1989) (emphasis 

omitted) (quoting In re Almarc Mfg., 62 B.R. 684, 688 (Bankr. N.D. Ill. 1986)); see also In re 

Commissary Operations, 421 B.R. at 877; Phoenix Rest. Group, Inc. v. Ajilon Prof'l Staffing 

LLC (In re Phoenix Rest. Group, Inc.), 317 B.R. 491, 496 (Bankr. M.D. Tenn. 2004); Kaye v. 

Accord Mfg., Inc., No. 05-0732, 2007 Bankr. LEXIS 4738, 2007 WL 5595447 (Bankr. M.D. 

Tenn. June 6, 2007) . 

 Upon a review of the subsequent new value chart, above, if the Defendant is allowed to 

use the subsequent new value that it gave in the twenty days prior to the petition, the Defendant’s 

preference exposure will be reduced by $1.25 million.  The lower Court held that the Defendant 
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should be able to reduce its exposure for the reasons described in Commissary Operations and 

Friedman’s, and this Court should affirm that ruling.  

WHEREFORE, the Defendant prays that the Court enter an order affirming the lower 

Court’s ruling, and finding that the Defendant’s facts establish that the Defendant is entitled to 

rely on the ordinary course of business defense as the transfers between the parties were made 

pursuant to ordinary business terms pursuant to Section 547(c)(2)(B), that the Defendant 

established its entitlement to rely on the subjective ordinary course of business pursuant to 

Section 547(c)(2)(A) as an affirmative defense to the Debtor’s preference allegations; that the 

Defendant established that its catch-up payments and other payments made pursuant to its 

Agreement with the Debtor were each subjectively ordinary pursuant to Section 547(c)(2)(A) of 

the Bankruptcy Code; that the Defendant is entitled to rely on its paid new value to assert a 

subsequent new value defense pursuant to Section 547(c)(4) of the Bankruptcy Code to the 

Debtor’s preference allegations; that the Defendant is entitled to rely on its subsequent new value 

defense for the unpaid invoices that were issued in the twenty days prior to the petition date, 

which should be afforded priority repayment pursuant to Section 503(b)(9); and granting the 

Defendant such other and further relief as is deemed just and proper. 

Date:  March 13, 2015   Mustache Wax, Inc.   

 

    By: /s/ Jennifer M. McLemore     
     Jennifer M. McLemore, Esquire (VSB No. 47164) 
     Christian & Barton, LLP 
     909 East Main Street, Suite 1200 
     Richmond, Virginia 23219-3095 
     Telephone:  (804) 697-4129 
     Facsimile:  (804) 697-6129 
           
     Counsel for Mustache Wax, Inc. 
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UNITED STATES BANKRUPTCY APPELLATE PANEL
FOR THE CIRCUIT OF FIRST IMPRESSION

In re:  Damp Dog, Inc., ) Chapter 11

Debtor. )

___________________________________ )

Damp Dog, Inc., )

Plaintiff,                     )

v.                                                                     )

Moustache Wax, Inc.,                                   )

Defendant.                 )

___________________________________ )

AGREED STATEMENT OF FACTS

Damp Dog, Inc., together with its affiliated debtors and debtors in possession (collectively, 

the “Debtors” or the “Company”) is a nationwide retailer of young men’s clothing.  The 

Company operates in all fifty states, and is the nation’s largest retailer of hoodies and skinny 

jeans among other cutting-edge young men’s apparel.  The Company filed for chapter 11 

bankruptcy protection on January 5, 2014, after entering into its pre-insolvency period in 

March/April of 2013.  

The Company is prosecuting preference cases against many of its pre-petition vendors, 

including Mustache Wax (“Mustache Wax” or the “Defendant”), who supplied the Company 

with the ultimate, must-have skinny jeans, which come in cuts ranging from the Villain to the 

Handlebar.  The Company could hardly keep Mustache Wax jeans on its shelves as every hip 

young man found the jeans to be the ultimate companion for their facial hair experiments.  

Mustache Wax first came on the scene in late 2012, and Damp Dog was able to get Mustache

Wax jeans on its shelves in March of 2013.  Mustache Wax provided jeans to Damp Dog on 

initial credit terms of Net 30 day, with a credit limit of $2 million.  Damp Dog always paid 

Mustache Wax’s invoices late through August, 2014 (within 45-70 days, with an average of 59 

days).  Mustache Wax continued to sell large volumes of jeans to Damp Dog in July/August 

(exceeding the $2 million credit limit) to allow the Debtor to stock up for Back-to-School season.  

In early September, Damp Dog had an outstanding accounts payable balance due to 

Mustache Wax in the amount of $3.25 million.  Mustache Wax demanded a restructuring 
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agreement by which Damp Dog was required to make six weekly payments of $400k until the

accounts payable balance was paid in full.  In addition, Mustache Wax imposed a change in its

invoice terms from Net 30 days to 2% 5/Net 10 days, and withheld new shipments until the 

accounts payable balance was reduced under the new credit limit of $1 million.  

Damp Dog only agreed to the restructuring agreement because without Mutton Chops, 

Villains, and Handlebar cut jeans in their stores, Damp Dog would cease to be a shopping 

destination for its desired clientele.  Mustache Wax’s jeans were still the hottest items for young 

men in the know at that time. 

After Back-to-School season, Damp Dog had some available cash with which to pay 

down its accounts payable balances before needing to stock up for holiday season.  Damp Dog

made three of the weekly payments of $400k to Moustache Wax between September 15 and 

October 15 pursuant to the parties’ agreement (the last of these payments was made during the 

preference period).  Mustache Wax began to release shipments, with all new orders on 2% 5/Net 

10 terms.  Damp Dog made one more $400k catch-up payment to the Defendant on October 21 

(also during the preference period), but did not make the last two agreed upon catch up 

payments.  Thus, the Debtor made two restructuring agreement payments during the preference 

period.

From October 15 through November 30, Damp Dog paid for most of its new orders

within 5 days and took the available 2% discount.  Damp Dog then stopped paying invoices for 

over two weeks, at which time the accounts payable due to Mustache Wax had reached $2.4

million.  Defendant demanded an immediate payment of $900k and refused to ship otherwise.  

The Company made a $900k payment on December 15.  Defendant shipped $1.25 million in 

goods to the Company between December 16 and December 20 (within 20 days of the 

bankruptcy petition date).  The Company made no payments to the Defendant after December 

15th.

Total preference period invoices: $8.25 million in goods were shipped by Mustache Wax

to Damp Dog.  $4.25 million of these invoices were unpaid on the Petition Date (including $1.25

million in invoices issued during the twenty days prior to the bankruptcy petition date- 503(B)(9)

invoices).

Total preference period payments: Damp Dog made $6.14 million in preference-period 

payments to Moustache Wax.  

[Attached hereto are (1) a chart that summarizes Moustache Wax’s potential exposure in various 

issue outcome scenarios, and (2) a chart showing all shipments made by Mustache Wax to Damp 

Dog, and all payments made by Damp Dog to Mustache Wax.]  
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 Net Exposure After Application of Defenses in Various Scenarios

Issue Only Unpaid NV eligible Unpaid & Paid NV Eligible 503(b)(9) NV Also Eligible 

All payments NOT OCB $3,140,000.00 $1,150,000.00 $0.00

Catch-up payments are OCB $2,340,000.00 $350,000.00 $0.00

5/10 day Inv payments are OCB $0.00 $0.00 $0.00
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