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A Practitioner's Guide to

Pre-packaged Bankruptcy: A Primer

While a conventional bankruptcy filing is frequently
a viable option for a company seeking to reform
its capital structure and operations, it is certainly
not the only alternative. Recent years have seen a
significant rise in prepackaged bankruptcy filings.
This primer serves as a guide to prepackaged
bankruptcy and assists practitioners in the
evaluation of restructuring alternatives, compating
the advantages and disadvantages of prepacks to
the advantages and disadvantages of out-of-court
restructurings or conventional filings. The book
delves into the foundation for prepacks established
in the Bankruptcy Code and in local bankruptcy
rules and guidelines, as well as the historical basis for
prepacks. It also summarizes the prepack process
and contrasts this process with the process for
conventional filing, Finally, the primer examines
several significant prepacks and identifies a number

of recent ones.
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GLOSSARY OF TERMS

Prenegotiated Plan
A Prenegotiated Plan of Reorganization is one in which the debtor negotiates the terms of its plan with major
creditors but no formal solicitation is commenced until after the petition is filed. Agreements with major
creditors are generally memorialized via plan support or “lock up” agreements. Prenegotiated Plans allow
greater flexibility for rejection of leases, assignments of executory contracts and impairment of unsecured

creditors.
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District of New York’s Prepack guidelines set limits of 14-21 days depending
on the nature of the claims, differentiating between claims arising from
publicly traded securities and other types of claims.

Note that none of these deadlines, other than 2002(b), are hard and fast but it
appears that 14-28 days is the likely range.

DISADVANTAGES
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* The repack chapter 11 proceeding generally takes between
30-45 days. This allows a debtor to exit chapter 11 and
commence its reorganized operations as soon as possible.

* On the other hand, in a typical bankruptcy case, it is not
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ADVANTAGES: Costs

U U v 9 11AapLCO

are much less than those incurred in a
traditional chapter 11 case.

ADVANTAGES: Certainty

of competing reorganization plans.

* The debtor has the exclusive right to file a plan
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ADVANTAGES: Minimize Damage

its constituencies, which can
debtor will be more competitive because it is
projected that it will have a more manageable

ADVANTAGES: Unanimous

impaired class of creditors to bind all
dissenters.

* In a workout, dissenters are not bound, and the
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ADVANTAGES: Control

* If voting creditors vote to reject the plan, the
debtor can simply negotiate another plan prior to
filing its bankruptcy petition.

* In a regular case, creditors may seek to convert

ADVANTAGES Obtaining

sh1e1d1ng thelr good faith efforts from poss1b1e
legal challenges brought by nonconsenting

holdouts and encouraging creditor participation in
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ADVANTAGES: Tax Benefits

* For example, with an informal workout, if debt
with a face value of $1000 is exchanged for debt
with a value of $500, the reduction of $500 is

DISADVANTAGES T

Creditors
can Object
to the Sale
Disadvantages

of Assets
to

Prepackaged
Bankruptcy

No
Protection of Difficult to
the “Safe- Avail Itself
harbor”
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DISADVANTAGES: Exposure

petition before the protections of the automatic
stay are obtained.

* During the pre-filing period, which is when the

company formulates, negotiates and documents

DISADVANTAGES: Risk

inadequate.
* Further, if a debtor has hundreds of small trade

creditors, it may be harmful to negotiate with
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DISADVANTAGES: Difficult to

assets under 363 of the Code because the time
period after filing is relatively brief.

DISADVANTAGES: No Protection

disclosure statement approved pursuant to
Section 1125 of the Code.
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DISADVANTAGES: Creditors Can
Object to the Sale of Assets

 Even if all impaired classes of creditors vote to
accept a company’s prepackaged plan, a
creditor can still object to the prepackaged plan

based on:

— Adequacy of the pre-petition disclosure

— Inadequate notice and solicitation

— Plan confirmation, which includes objections to
the proposed sale

COMPARING PROCEDURES

CLASSIC PREPACKAGED PRENEGOTIATED
REORGANIZATION

Debtor files a bankruptcy
petition

Eventually negotiates a plan of
reorganization with its creditors
Seeks court approval of a
disclosure statement

Then solicits votes in favor of
the plan

Assuming sufficient votes are
obtained, debtor seeks
confirmation of the plan, often
litigating confirmation issues to

cram down a dissenting class of

creditors

Debtor negotiates its
bankruptcy plan

Arranges dip financing, if
necessary

Solicits votes on the plan

Files disclosure statement, plan,

the results of its petition
solicitation, and a motion
seeking both approval of the
disclosure statement and
confirmation of the plan

Files its bankruptcy petition
Courts will consider the
disclosure statement and
confirm the plan in a single
hearing near the end of the case

Debtor negotiates its
bankruptcy plan

Debtor and creditors agree
upon terms of a restructuring
and contractually bind
themselves through a lockup
agreement

After lockup agreement is
executed, debtor initiates a
chapterl1 case to implement
restructuring

Debtor seeks the approval of
the bankruptcy court of a
disclosure statement, solicits
votes on the plan and seeks an
order from the bankruptcy
court confirming the plan
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