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Rudy J. Cerone
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MecGlinchey Stafford, PLLC
601 Poydras Street, 12" Floor
New Orleans, LA 70130
(504) 586-1200

Overview of Bankruptcy Reaffirmation Agreements

Section 524(a) of the Bankruptey Code, 11 U.S.C. § 524(a), is the provision which
protects a debtor who receives a bankruptcy discharge. A discharge is one of the most basic
bankruptcy protections afforded to individual debtors. It discharges the debtor’s personal
liability for pre-bankruptcy debts and operates as an injunction against acts to collect or recover
any discharged debt as a personal liability of the debtor. Because it contains such a basic
protection afforded by the Bankruptcy Code, § 524 provides for strict limitations on the ability of
a debtor to enter into a binding agreement reaffirming a debt that otherwise would be discharged.
Such agreements must conform to all the requirements of subsections (c) and (d) of § 524 in
order to be valid.

However, subsection (j) of § 524 provides a limited exception to the discharge injunction
of § 524(a). It permits a creditor holding a security interest in real property that is the principal
residence of the debtor to seek or obtain periodic payments associated with the /n rem security
interest in the ordinary course of business and in lieu of pursning in rem relief against the
encumbeted property. Importantly, creditors are not prevented from post-discharge enforcement
of a valid pre-bankruptcy lien on the property p10v1ded that the lien was not avoided or set aside
under other provisions of the Bankruptey Code.! Thus, a mortgagee’s lien is not affected by and
survives the entry of the discharge order and the secured creditor is permitted to proceed w1th
post-discharge foreclosure proceedings without any prior application to the bankruptey court.?

Because of the foregoing, it is not per se improper for a secured creditor post-discharge to
contact a debtor, to send payment coupons, to determine whether payments will be made on a
secured debt or to inform the debtor of a possible foreclosure or repossession, as long as it is
clear that the creditor is not attempting to collect the debt as a personal liability of the debtor.

' Chase Automotive Finance Inc. v. Kinion (Matter of Kinion), 207 F.3d 751, 757 (Sth Cir. 2000).
2 Id.; Waterfield Mortg. Co. v. Cassi (In re Cassi), 24 BR, 619, 626-27 (Bankr. N.D. Ind. 1982). See below
reg"u dmg ipso fucto bankruptey filing default clause enforcement post-discharge.

> Garske v. Arcadia Fin., Ltd. (In re Garske), 287 B.R. 537, 544-45 (BAP 9th Cir. 2002); Ramirez v. GMAC. (In re
Ramirez), 280 B.R. 252, 258 (C.D. Cal. 2002).

McGlinchey Stafford PLLC in Alabama, Florida, Louisiana, Mississippl, New York, Chio, Texas, and Washington, DC.
McGlinchey Stafford LLP in California.
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Proactive Loan Modification Terms as Incentives for Reaffirmation Agreements

Some lenders have explored whether they could institute a program to offer debtors
favorable modified terms (such as a lower interest rate or debt reduction) as an inducement to
obtain a reaffirmation agreement. Such a program is permissible as long as the reaffirmation
agreements comply with the requirements of § 524"

However, a creditor cannot compel a debtor to reaffirm and cannot move the court
proactively for approval of a reaffirmation agreement without the debtor’s consent.” Even if a
debtor states his intention to reaffirm a debt and signs a reaffirmation agreement with the
creditor, § 524(c)(4) and the disclosures included in the Official Reaffirmation Agreement
pursuant to § 524(c)(2) and (k) allow a debtor the right to rescind or cancel their reaffirmation
agreement at any time before the bankruptcy court enters a discharge order or within 60 days
after such reaffirmation agreement is filed with the court, whichever is later, by giving notice of
rescission to the creditor.

The Fourth Option, Retain and Pay or Ride Through

The courts are split as to whether the “retain and pay”, “ride through” or “fourth option”
is available for debts secured by real property after the enactment of the Bankruptcy Abuse
Prevention and Consumer Protection Act (*BAPCPA”) in 2005. Compare In re Hart, 402 B.R.
78 (Bankr. D. Del. 2009) (debtor’s loan secured by real property can “pass through” the
bankruptey case unaffected if the debtors declare their intention to retain collateral and continue
to make regular payments), with In re Linderman, 435 B.R. 715 (Bankr. M.D. Fla. 2009) (a
debtor does not have the ability to “ride through” and cannot keep real property sccuring a
mortgage loan simply by making payment and not reaffirming the debt after the enactment of
BAPCPA in 2005”); see also Holliday, Availability and Use of Bankruptcy “Ride Through”
Option After Enactment of Bankrupicy Abuse Prevention and Consumer Protection Act
(BACPA), 68 A.L.R. Fed. 2nd 513 at §§ 8-9 (2012).

However, in the event the debtor has not reaffirmed or surrendered the propetty, there are
no legal impediments to using the bankruptey filing itself as a contractual event of default to
initiate foreclosure, even in the absence of payment default. Such an event of default can be
used once the property is no longer property of the bankruptcy estate, either through
abandonment or the closing of the bankruptey case.

4 Kinion, supra, 207 F.3d at 756.

3 1d.; Whitehouse v. LaRoche, 277 F.3d 568, 571 n.1 (Ist Cir. 2002); Peoples Bank of Pound v. Newsome (In re
Newsome), 3 BR, 626, 628 (Bankr. W.D. Va, 1980). This is made clear by the Official Forms concerning
reaffirmation agreements, which require a certification and signature by the debtor,

¢ See Bell, supra, 700 F.2d at 1058,

McGlinchey Stafford PLLC in Alabama, Florida, Louisiana, Mississippi, New York, Ohio, Texas, and Washington, DC.
McGlinchey Stafford LLP in Galifornia.
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Post-Discharge Loans to “Current” Debtors who have not Reaffirmed

Other lenders may want to consider offering new loans to debtors who are “current” on
their mortgage payments but did not reaffirm the debt. But will offering a new loan product,
even with more favorable terms (such as a lower interest rate, debt forgiveness and lower
payment), violate the discharge injunction? Does the timing of the offer after bankruptcy have
any bearing on the analysis?

There is nothing in the Bankruptey Code which prevents a debtor from entering into new
financing post-discharge. In addition, § 524(f) specifically permits the voluntary repayment of a
discharged debt, provided that (as noted above) the creditor is not attempting to coerce the debtor
to pay a discharged debt. Thus, the issue which is dispositive in this regard is whether, under the
particular facts, payment on a discharged debt “such as through a new loan” is truly voluntarily
or is made as a result of pressure or coercion by the creditor. FE.g., compare DuBois v. Ford
Motor Credit Co., 276 F.3d 1019, 1023 (8th Cir, 2002) (debtors voluntarily agreed to roll excess
usage charges incurred during the use of first leased vehicle into lease of second vehicle and,
thus, agreement did not violate the discharge requirement), with Watkins v. Guardian Loan Co.
{In re Warkins), 240 B.R. 668, 675-78 (Bankr. ED. N.Y. 1999) (collecting cases) (A new loan
agreement offered under “take it or leave it” terms to the debtors, to repay discharged debt in
order to receive additional new funds, was not voluntary) and 4 Collier on Bankrupicy 11 524.04
and 524.06 (Alan N, Resnick and Henry J. Sommer eds., 16th ed. 2017).

McGlinchey Stafford PLLC In Alabama, Florida, Louisiana, Mississippi, New York, Ohio, Texas, and Washington, DC.
McGhnchey Stafford LLP in California.
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Modifications and the Discharged
Mortgage Loan Dilemma

From the Experts
Scoll ). Kelly

Maortgage borrowess who are granted
Chapter 7 bankrupicy discharges and do
nat reaffirm thedr mortgages present unigue
sues for their lenders and morigage
servicers (collectively, mortgage lendars),
When 2 loan secured by a modgage on
the bomowers principal residence  (the
maortgage lean) Is discharged In bankruptey,
the bomower's personal liability on that
lean is removed. The discharge injunction
prohibits  the mortgage  lender  from
engaglng in any act that constitutes an
Miempt o collect the mortgage loan as a
personal ohligation. 11 US.C. & 524, Under
certain  cirewmstances, rouline  servicing
correspondence is perceived as pressuring
discharged borrowers to make payments an
their mortgage loans, This may be considerad
a discharge violation and expose the lender
1o damages and attorney fees,

Although  the discharge removes a
besrower’s personal Rability, it does mot
affect the mortgage lender's lien, which
reming intact, After discharge, the mortgage
lender may still proceed in rem (against the
property onlyl, and it may foveckose upan the
mortgaged hame after a defaull under the
mogtgage kan,

In 2005, Congress enacted & 524(]) of the
W5 Bankruptcy Code o exclude fram the
discharge injunction “actis]® by martgage
lendlers whose modtgage loans are secured
by the bonowers princlpal residence,
as long as those acts are "in the ardinary
course of basiness belween the creditos
and the deblor” and are “mited to seeking
or obtaining pedodle payments associpted
with a valid security interest in liau of pursult
of In rem relief to enforce the lien” This
created o limited “safe harboe® that permits

acts to collect payments that ane due under
discharged mortgage loans, However, the
contours of this"safe harbor”are not yot well-
defined. Mortgage lenders must therefone
exercibe cotion whoen communlcating with
discharged borrowers,

Hare's the dilemma for mortgage lendaees,
Sometimes they [zce a discharged borrower
who did not reaffirm the mortgage loan,
continued to make payrents and stayed In
possession, but then  became defingquent
post-discharge. The Borrower then reguests
a boan modification (the post-discharge
modtgage modification), Under § 524(c) of
the Bankruptcy Code, an agreement [eg,
mortgage loan modification) betwesn the
hobder of claim (g, the mortgage lender)
and the deblor (eg. the borower), the
consideration for which, in whele or In par,

Is based on a debt {eq. the morlgage loan)
that is dischargeable “is enforceable only If
[the agrecment complies with certain very
specific reaffirmation requirements) and is
mace before the graming of the discharge”
Post-discharge  marlgage modifications
are “agreements” so IF a bankrupley court
concludes (1) that the consideration for a
maddification is based at least i part of the
discharged debt, and (2} entering Into a
muolificatbon agreement s not within the §
5240)) “safe harber” then the modification
will likely be fownd 10 be unenfarcoable, and
the lender may be exposed to damages for
vialaling the discharge,

Although it does not appear that any
court has concluded that non-secourse
post-discharge  mortgange  miodifications
are unenforeeable under § 524(c), the lssue
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is not chimerical. At least one bankruptcy
court has suggested, albeit in dicta, that if
a Borrower enters into such an agreesment,
“its effect would be to revive all, or at least a
portion, of [the] discharged debt to the bank”
In re Culpepper (Bankr. D. Ore. 2012) And there
are many bankruptcy professionals who
befieve that, after the filing of a Chapter 7
bankruptcy case, reaffirmation under § 524(c)
is the only way debtors can enter into a legally
enforceable agreement to fulfill their desire to
retain possession of their mortgaged home.

On the other hand, there are bankruptcy
cases that expressly permit post-discharge
mortgage modifications, In re Bates (Bankr.
D. N.H. 2014) There, the court approved
a  post-discharge  home  affordable
modification proegram (HAMP} modification
that “by its express terms did not revive any
personal liability for the mortgage debt”
The agreement was a standard form of
HAMP loan modification with a rider that
acknowledged the effect of the bankruptcy
discharge. The court held that entering into
the agreement was within the scope of §
524(j). Likewise, another bankruptcy court
in Florida held (with litde analysis) that
neither the automatic stay nor the Chapter 7
discharge provisions prevent post-discharge
mortgage modifications. In re Hairel, 2012
WL 2090435

In March 2010, in connection with
administering  HAMP, the US. Treasury
Department issued Supplemental Directive
10-02, which makes it clear that {in its view)
discharged borrowers are eligible for HAMP
as long as the borrowers understand they are
not persanally liable for the modified debt.
Several bankruptcy courts have cited this
directive in denying motions to allow debtors
to enter into post-discharge reaffirmation
agreements. These cases suggest that those
courts believe that post-discharge mortgage
modifications are possible as long there is
no attempt to revive personal liability. In
fact, those cases may be read as an advisory
to discharged borrowers to enter into post-
discharge mortgage modifications instead of
reaffirmation agreements.

This  conflicting authority poses a
problem. There is a legitimate concern
that, under the plain language of § 524(c),
post-discharge mortgage modifications are
unenforceable if not formally submitted to
the reaffirmation process. On the other hand,
there are cases that specifically authorize
them. Indead, some courts have refused to
allow reaffirmation because post-discharge
mortgage modifications are a better option

for discharged borrowers, So, what are
mortgage lenders supposed to do?

Arguably, the safest thing is to refuse to
modify non-reafirmed mortgage loans.
But that is contrary to the HAMP directive.
Moreover, that position may be inconsistent
with the CFPB's proposed rules, which will
(if enacted as proposed) require mortgage
lenders to communicate with at least some
discharged borrowers about loss mitigation
options.  Further, refusing to modify
eliminates the possibility of converting
discharged mortgage loans that are in
default into performing “n rem” loans. For
these reasons and others, some mortgage
lenders have made the business decision to
offer post-discharge mortgage modifications
to discharged barrowers, despite the risks.

Thecaselawisstilldeveloping.Lenderswho
decide to offer post-discharge modifications
must actively monitor developments. It is not
clear that § 524{j), standing alone, authorizes
the execution of modifications. In re Bates
seems to conclude that it does. But there
is a legitimate question whether entering
into a post-default mortgage modification
{which s, at least, related to discharged
debt, implicating & 524(c)) is an “act” that is
“limited to seeking or obtaining periodic
payments”in lieu of foreclosure. The“ordinary
course of business between the creditor
and the debtor” requirement in §524()) is
also concerning, because a non-recourse
post-discharge  mortgage modification s
arguably outside of the ordinary course.
Accordingly, one cannot assume blindly that
such modifications are within the § 524(j
safe harbor.

There is nothing in the bankrupicy code
that prevents a debtor from entering into
new financing post-discharge. in addition,
§ 524(f) specifically permits voluntary
repayment of discharged debt. Banksuptey
cases directly or indirectly supporting post-
discharge modifications often highlight the
fact that discharged borrowers voluntarily
entered into those agreements. The
dispositive issue is whether a payment made
under these conditions is truly voluntary, or
is the result of pressure or coercion by the
creditor. Mortgage lenders who pressure
discharged borrowers to modify are at risk of
violating the discharge injunction. It should
be made clear to discharged borrowers that
they are not obligated to enter into any post-
discharge modifications.

Further, borrowers should be clearly and
routinely reminded in all documents and
related communications that they are not

personally liable for the discharged mortgage
loan, and that the mortgage fender’s only
recourse is “in rem.” It is questionable
whether the existing HAMP forms for
discharged borrowers (which essentially
adds a bankruptey disclaimer to an otherwise
standard form of loan modification) does
enough in this regard. The language of any
proposed modification should be drafted
carefully to reduce the risk of a discharge
violation. Even then, under the current state
of the law, there is no guarantee that the
agreement will be enforceable, and that it
will not violate the discharge injunction.

Finally, mortgage lenders who choose
to enter into post-discharge mortgage
modifications must pay special attention
and care to loan servicing. Many cases that
find discharge violations also rule that a
lenders communications (whether oral or
written) with discharged borrowers were
too harsh, or did not contain appropriate
bankruptcy disclaimers. Even appropriately
tailored communications can cause trouble
depending on context. Any mortgage
lender that is engaged in post-discharge
loan servicing should take a very hard and
careful look at its entire servicing program,
and consult with knowledgeable [egal
professionals,

Scott J. Kelly, of counsel in McGlinchey
Stafford’s Cleveland office, focuses his practice
primarily on the representation of banks
and other financial services institutions in
compliance issues and commercial litigation
matters. He s experfenced representing
debtors and creditors in alf aspects insolvency
proceedings, and has significant experience in
all aspects of creditors’ rights with particular
experience defending federal and state
avoidance actions. He has also represented
court-appointed receivers.

Reprinted with permission from the Novembier 23, 2015 editian
of CORPORATE COUNSEL © 2015 ALM Media Properties,
LLG. This article appears anfine onbr. Al rights reserved. Furlher
duplication wiholt parmission is prohdited, For informatian,
contact 877-257-3382 or reprints@alm.cam. # 016-11-15-10




AMERICAN BANKRUPTCY INSTITUTE

ABI 2017 WINTER LEADERSHIP CONFERENCE

December 1, 2017
LaQuinta Resort & Club
LaQuinta, CA

Recent Decisions on Retention and
Surrender of Secured Property in Consumer Cases

Underwater Asset Disposition/Vesting:

3. Getting Rid of Encumbered Property in Consumer Cases.

4. Underwater Houses in Bankruptcy: Lien Stripping, Vesting & 363 Sales

5. Samples of a Vesting Title Motion and an Order Confirming Chapter 13 Plan.

47



48

2017 WINTER LEADERSHIP CONFERENCE

Getting Rid of Encumbered Property
in Consumer Cases

Tara Twomey, Project Director,
National Consumer Bankruptcy Rights Center
Hon. Eugene R. Wedoff (Bankr. N.D. IIl.) Chicago, IL (ret.

Getting Rid of Encumbered Property

The problem: Debtors can’t afford their mortgage, but the
home isn’t worth as much as the mortgage balance—it’s
“underwater.”

The guestion: Can debtors
give up the home and stop
ongoing expenses,
including maintenance,
taxes, and homeowners
association assessments?
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Chapter 7 doesn’t help

The trustee, not the debtor, controls estate property.

§ 554(a): “[T]he trustee may abandon any property of
the estate . . . that is of inconsequential value and
benefit to the estate.”

Since the property can’t be sold for more than the
mortgage, the trustee will abandon it, and the debtor
will remain in title, subject to the ongoing charges.

Chapter 7 doesn’t help

L]

And that’s not all.

§ 523(2)(16): The Chapter 7 discharge does not cover
postpetition homeowners association fees.

So, after a Chapter 7 discharge, but before the home
is sold or the mortgagee takes title, the debtor is
personally liable for all the costs of ownership other
than the mortgage itself.
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Chapter 13 Possibilities

§ 1303: Debtors have the power of a trustee under §363
to sell estate property. There might be 5 possibilities—

Sell the home free and clear of the mortgage lien.
Simply surrender the home to the mortgagee.
Surrender the home and vest it in the mortgagee.
Transfer the home to the mortgagee to pay the debt.
Sell the home subject to the mortgage lien.

S N

1. Sale free and clear?

* Probably doesn’t work. Two reasons:

* First reason, § 363(f): “The [debtor] may sell property
... free and clear of [liens], only if—
— (1) applicable nonbankruptcy law permits [such a] sale. . .
— (2) [the lienholder] consents.. . .

— (3) the [sale] price.. .. is greater than the aggregate value of
all liens on such property . . .

— (5) [the sale] could be compelled, in a
legal or equitable proceeding. . ..
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1. Sale free and clear?

* Probably doesn’t work. Two reasons:
* First reason, § 363(f): “The [debtor] may sell property
... free and clear of [liens], only if—

— (3) the [sale] price.. .. is greater than the aggregate value of
all liens on such property . ..
— (5) [the sale] could be compelled, in a
legal or equitable proceeding. ...
Andrea Boyack and Judge Robert Berger, Bankruptcy Weapons to
Terminate a Zombie Mortgage, 54 Washburn L.J. 451 (2015) .

1. Sale free and clear?

* Second reason, § 1322(b)(2): A plan may “modify the
rights of holders of secured claims, other than a claim
secured only by a security interest in real property
that is the debtor’s principal residence . ...

* Ashort sale that terminated the mortgage would
obviously modify the mortgagee’s rights.
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2. Simple surrender to the mortgagee?

* Probably doesn’t work.

* §1325(a)(5) does allow surrender: In addition to (A)
acceptance of plan treatment by the creditor or (B)
cramdown, a secured claim may be satisfied (C) if
“the debtor surrenders the property securing such
claim to [the claim] holder”

* But “surrender” doesn’t transfer ownership.

2. Simple surrender to the mortgagee?

* Inre Rosa, 495 B.R. 522, 524 (Bankr. D. Haw. 2013),
states the rule:

* “[Slurrender does not transfer ownership of the
surrendered property.”

* “Rather, ‘surrender’ means only that the debtor will
make the collateral available so the secured creditor
can, if it chooses to do so, exercise its state law rights in
the collateral”
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3. Surrender plus vesting?

This works in some courts.

§ 1322(b)(2): a plan may “provide for the vesting of
property of the estate...in...any... entity.”

So far, there are eight published decisions dealing with

surrender/vesting; all accept that vesting transfers
ownership.

But they disagree about whether a plan can impose
vesting on an unwilling mortgagee.

3. Surrender plus vesting?

The eight decisions.
1. In re Rosa, 495 B.R. at 524, holds that “because the
debtor proposes vesting in addition to surrender. . . the
plan is confirmable only if the first standard [of
§ 1325(a)(5)]—acceptance—is met.”
Confirms the plan only because the mortgagee did not
object.
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3. Surrender plus vesting?

* The eight decisions.

* 2.Inre Rose, 512 B.R. 790 (Bankr. W.D.N.C. 2014):
similar result but greater protection to the mortgagee.

* If the mortgagee does not object to vesting, the debtor
must give the mortgagee a quitclaim deed, effective only
if the mortgagee fails to take action to refuse the deed
within 60 days after receiving it.

3. Surrender plus vesting?

* The eight decisions.

* 3./nre Watt, 520 B.R. 834, 839 (Bankr. D. Or. 2014),
allows surrender and non-consensual vesting:
“[N]othing in . . . § 1322(b)(9) requires . . . consent. [A]
plan ... for vesting of property in a secured lender . . .
may be confirmed over the lender's objection.”

* The good faith requirement of § 1325(a)(5) prevents the
transfer of negative-value property.
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3. Surrender plus vesting?

The eight decisions.

4. Bank of New York Mellon v. Watt, 2015 WL 1879680
(D. Or. Apr. 22, 2015), reverses bankruptcy court:

“§ 1325(a)(5) . . . states that a plan is confirmable solely
where surrender is proposed. . . . Here, debtors’. . . plan
did not merely propose the cessation of their interest in

the Property, it also forcibly transferred that interest,
and the attendant liabilities . . . ”

Now on appezl to the 9th Circuit.

3. Surrender plus vesting?

* The eight decisions.

5. In re Sagendorph, 2015 WL 3867955 (Bankr. D. Mass.
June 22, 2015), agrees on all points with the bankruptcy
court decision in Watt.

6. In re Zair, 2015 WL 4776250 (Bankr. E.D.N.Y. Aug 13,
2015), agrees on all points with Sagendorph.
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3. Surrender plus vesting?

* The eight decisions.

7. In re Stewart, 536 B.R. 273 (Bankr. D.Minn. 2015):
“While the ‘surrender’ concept . . . and the ‘vesting’
concept . .. are different, they may nonetheless be used
in tandem when providing for the treatment of a
secured claim in a chapter 13 plan.”

3. Surrender plus vesting?

* The eight decisions.

8. In re Williams, 2015 WL 7776552 (Bankr. W.D. Kan.

Dec. 2, 2015): “Section 1322(b)(9) includes vesting as a

discretionary term of a plan, but it does not assure

confirmation of a plan providing for vesting.”

Current score: Vesting only with creditor consent: 4
Vesting without creditor consent: 4
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4. Transfer in payment of the claim?

Largely untested.

§1322(b)(8): a plan may “provide for the paymentof...a
claim ... from property of the estate ... ”

“Dirt for debt” allowed in Chapter 11 and 12; but—

In re Lemming, 532 B.R. 398, 410 (Bankr. N.D. Ga. 2015),
says not in Chapter 13: § 1322(b)(8) “was enacted to

enable payment of claims from property . . . only after
such property was liquidated.”

5. Sale subject to the lien?

May work; no case law.

* §363(b): sale may be made on notice; no § 363(f) limits.

L]

Mortgagee’s rights are not modified; no § 1322(b)(2)
violation.

Buyers may be available.

Good faith may be demonstrated by providing a short sale
alternative to the mortgagee.
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Hypothetical Chapter 13 test case

Debtors file to avoid the cost of owning the home they live
in at the time of filing.

The only lien on the home is for $150,000.
The home is valued at $125,000—underwater.

What can the debtor do to remove ownership of the
home?

Hypothetical Chapter 13 test case

Possibility 1: Surrender and vesting with a short sale
option given to the mortgagee.

Possibility 2: Payment by property vesting in the mort-
gagee, with a short sale option given to the mortgagee.

Possibility 3: Sale subject to liens with a short sale option
given to the mortgagee.

Would it matter if the debtors had moved before filing?
What if there were junior liens?
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Underwater Houses in Bankruptcy: Lien Stripping, Vesting & 363 Sales

Tara Twomey
John Rao
National Consumer Law Center, Inc.
www.nclc.org

A, Lien Stripping Case Law Updates

Section 1322(b)(2) provides that the debtor’s plan may modify the rights of
holders of secured claims. 1n determining the allowed amount of a secured claim,
§ 506{a) provides that the claim is secured only to the extent of the value of the
collateral, and that any amount of the claim in excess of the value of the collateral will
be treated as an unsecured claim. This bifurcation or “stripdown” of the creditor’s claim
means that the unsecured portion of the claim will be paid with other unsecured claims,
based on the plan’s treatment of unsecured claims, often providing payment of less
than one-hundred percent. In addition to claim bifurcation, § 1322(b)(2) permits the
plan to modify the rights of holders of secured claims, such as by extending the payment
term or adjusting the installment payment amount under the underlying contract.

Although § 1322({b){2) generally authorizes the modification of allowed secured
claims by a chaptar 13 plan, an exception preventing modification is provided for those
claims secured only by a security interest in real property that is the debtor’s principal
residence.! However, most courts have held that Nobleman does not apply when (1) a
junior mortgage is totally undersecured because senior liens equal or exceed the value
of the property (referred to as “stripoff”), or (2) when the mortgage is not secured only
by the debtor’s home but alsc by other vaiuable collateral, such as rental units the
debtor does not occupy in a multifamily dwelling (referred to as “stripdown”). In
addition, § 1322(c)(2} provides that short-term, balloon payment or cther mortgages
having a final payment that comes due during the life of a chapter 13 plan may be
modified.

1. Impact of Bank of America, N. A. v. Caulkett

The Supreme Court held in Bank of America, N. A. v. Caulkett’ that a wholly
underwater mortgage cannot be stripped off and voided using Code § 506(d) in a
chapter 7 bankruptcy case. The decision should have little impact on consumer
bankruptcy cases, since most courts (except those in the Eleventh Circuit) had previously
held that mortgage strip off in chapter 7 was not possible, based on the Supreme

! See Nobleman v. American Savings Bank, 508 U.S, 324 {1993).
2 Bank of America, N.A. v. Caulkett, 2015 WL 2464049 (U.S. Jun 01, 2015).

1
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Court’s earlier decision involving a partially secured mortgage in Dewsnup v. Timm .}

The Caulkett holding is limited to chapter 7 cases, and the reasoning of the Court
should hot prevent consumer debtors from continuing to strip off wholly unsecured
mortgages in chapter 13 cases. The vast majority of courts, and all Circuit Courts that
have ruled on the matter (including the Ninth Circuit), have concluded that a wholly
underwater mortgage may be provided for in a chapter 13 plan as an unsecured claim
based on the application of § 506(a) and § 1322{(b)(2).* These courts have relied on the
language in in Nobelman v. American Sav. Bank,” that in determining whether creditors
are "holders of secured claims" that are entitled to protection from modification under
§ 1322(b)(2), a court must first look to § 506(a) for a valuation of the claim's secured
and unsecured components. With no value supporting its claim based on the § 506(a)
analysis, the holder of an underwater lien does not have a secured claim, and therefore
the lien may be modified under § 1322(b)(2). The actual strip off and avoidance of the
mortgage in chapter 13 cases is not based upon § 506(d), but rather through the
application of § 1322(b)(2) alone or in combination with § 1327{c).

Nothing in Caulkett undermines the reasoning supporting chapter 13 strip offs.
The Court was careful to limit its discussion to the application of § 506(d), which again is
not used in chapter 13 strip offs. Specifically, the limited holding in Caulkett is that “a
debtor in a Chapter 7 bankruptcy proceeding may not void a junior mortgage lien under
§ 506(d) when the debt owed on a senior mortgage lien exceeds the current value of the
collateral.”®

The Court also distinguished its decision in Nobelman, stating that: “Nobelman
said nothing about the meaning of the term ‘secured claim’ in § 506(d). Instead, it
addressed the interaction between the meaning of the term ‘secured claim’ in § 506(a)
and an entirely separate provision, § 1322(b)(2).”” This makes clear that the interplay
between § 506(a) and § 1322(b)(2) in chapter 13 cases remains viable and will continue
to support strip offs in chapter 13 cases. The Supreme Court was made aware in the
briefing in Caulkett of the unanimous Circuit Court decisions permitting chapter 13 strip

3502 U.S. 410 (1992). The earlier Dewsnup decision and its impact on the modification
of home secured mortgages in chapter 7 cases is discussed in NCLC's Consumer
Bankruptcy Law & Practice § 11.2.1.2 (10th ed. 2012 with online updated revision).
*inre Schmidt, 765 F.3d 877 (8th Cir. 2014); In re Davis, 716 F.3d 331 (4th Cir. 2013); In
re Zimmer, 313 F.3d 1220 (9th Cir. 2003); In re Lane, 280 F.3d 663 (6th Cir. 2002); In re
Pond, 252 F.3d 122 (2d Cir. 2001); In re Dickerson, 222 F.3d 824 (11th Cir. 2000); In re
Tanner, 217 F.3d 1357 (11th Cir. 2000); In re Bartee, 212 F.3d 277 (5th Cir. 2000); in re
McDonald, 205 F.3d 606 (3d Cir. 2000); see a/so NCLC Consumer Bankruptcy Law &
Practice § 11.6.1.2.2.2.

®508 U.S. 324 (1993).

® Bank of America, N.A. v. Caulkett, 2015 WL 2464049, *6 (U.S. Jun 01, 2015).

7 Id. at *5.
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offs, and yet did not include dicta or any suggestion that these decisions were wrongly
decided.

In rejecting the debtor’s argument that the Dewsnup holding should be limited
to partially secured liens, the Court stated that this distinction could result in some
“arbitrary results” as only one dollar difference in value might prevent a strip off.
However, the Court in Caulkett also noted that there are many provisions in the
Bankruptcy Code that provide for this kind of “line-drawing,” where a dollar difference
can have a significant impact. The Court stated that it was appropriate for Congress to
draw such lines in specific Code provisions, but not for the Court itself to do so in a
provision such as § 506(d) that does not by its express terms refer to valuation or line-
drawing. Again, chapter 13 strip offs rely upon § 506(a), where the line-drawing
between a secured and unsecured claim based on the vaiue of the collateral was clearly
done by Congress in the specific words of the statute. Thus, Caulkett suggests that the
potentiai dollar difference result in chapter 13 strip offs is appropriate, because the line-
drawing was done by Congress.

2. Timing for Determining Debtor’s Principal Residence

If a creditor’s mortgage claim is not secured by a security interest in real
property that is the debtor's principal residence, the anti-modification provision in
§ 1322(b)(2) does not apply and the mortgage may be stripped down.® In cases in which
there has been a change in the use of the property, the question may arise as to what
should be the applicable time period for determining whether the property is the
debtor’s principal residence. For example, if the debtor moves to another state for
employment purposes, and rents the home that formerly had been the debtor’s
residence, does the anti-modification provision apply to the mortgage on the home in a
subsequent chapter 13 case filed by the debtor?

Some courts have held that the relevant period should be the time when the
mortgage transaction was entered into.® By considering the use of the collateral at the
time of the loan transaction, or the intent of the parties in entering into the transaction,
courts that favor this approach believe it is more consistent with the policy objectives of
the anti-modification provision. If the goal of the anti-modification provision is to favor
and encourage the flow of credit into the home lending market, they reason, the
parties’ understanding as of the date of the loan transaction should cantrol.”® These

& See NCLC Consumer Bankruptcy Law & Practice, § 11.6.1.2.2.5 {10" edit. 2012).

% In re Scarborough, 461 F.3d 406 (3d Cir. 2006); In re Abrego, 2014 WL 1257138 (Bankr.
N.D. IH. Mar. 25, 2014); In re Moore, 441 B.R. 732 (Bankr. N.D. N.Y. 2010); /n re Smart,
214 B.R. 63, 67 (Bankr. D. Conn.1997).

0 see In re Proctor, 494 B.R. 833, 840 {Bankr. E.D.N.C. 2013) (siding with the “loan
decuments control” approach over the “petition date controls” school of thought,
focusing on what the parties originally bargained for and understood their rights to be);

3
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courts also contend that the looking to the fransaction date avoids potential
gamesmanship, such as a debtor who might rent out the property just before filing in
order to avoid the anti-modification provision.

According to the Ninth Circuit BAP, however, the better view and majority
position is that the use of the property on the date of the petition should control,}!
Courts adopting this position in part rely upon the statutory phrase “that is” in
§ 1322(b)}(2), which is cast in the present tense. That argument may have been
bolstered by a 2010 technical amendment to the Bankruptcy Code, which added to the
definition of “debtor’s principal residence” the requirement that the structure be “used
as the principal residence by the debtor.” This reference to the present use of the
property by the debtor supports the petition date rather than the loan transaction date
as the relevant time period,'* Courts have also focused on the use of the word “claim”
in § 1322(b)(2), noting that a claim is determined as of the petition date.’® Finally, these
courts have pointed out that using the petition date as the determinative point in time
avoids potential gamesmanship by creditors, who might attempt to disavow a security
interest in other property after the debtor files bankruptcy in order to benefit from the
protection of § 1322(b)(2)."*

Although the majority bosition appears to be that the status of the property as
of the petition date should control, a significant number of courts have relied upon the
loan documents or a combination of factors. Some courts have attempted to fashion a
sort of “hybrid” approach, looking at the status of the loan documents on the date the
petition was filed.”> One court has adopted a prospective view, considering whether the
debtor intends to reside in the property during and after the bankruptey, applying a

In re Zaldivar, 441 B.R. 389 (Bankr. S.D. Fla. 2011) (“character of the transaction” and
what the lender bargained for are paramount).

" In re Benafel, 461 B.R. 581, 589 (B.A.P. 9th Cir. 2011} {“we find that the majority of
cases interpreting § 1322(b)(2) favor use of the petition date to determine principal
residence” ). See also E. Savings Bank, FSB v. LaFata, 483 F.3d 13, 21 (1st Cir. 2007} {“the
statute is silent as to intent and as to type of mortgage; it asks only the objective
question of whether the mortgaged property ‘is the debtor's principal residence’”); in re
Christopherson, 446 B.R. 831, 835 (Bankr. N.D. Ohio 2011); In re Jordan, 330 B.R. 857,
860 (Bankr. M.D. Ga. 2005); In re Leigh, 307 B.R. 324, 331 (Bankr. D. Mass. 2004); In re
Bosch, 287 B.R. 222, 226 (Bankr. E.D. Mo. 2002); In re Schultz, 2001 WL 1757060 (Bankr.
D. N.H. 2001}; in re Larios, 259 B.R. 675 {Bankr. N.D. lll. 2001}; In re Churchil, 150 B.R.
288 (Bankr. D. Maine 1993); in re Dinsmore, 141 B.R. 499 (Bankr. W.D. Mich.1992).

12 see 8 Collier on Bankruptcy, § 1322.06[1][a] (Alan N. Resnick & Henry J. Sommer, eds.,
16th ed. 2011},

B In re Brinkley, 2013 Bankr. LEXIS 4627 {Bankr. E.D. Mich. Nov. 5, 2013),

" In re Howard, 220 B.R. 716 {Bankr. $.D. Ga. 1998).

131 re Baker, 398 B.R. 198 (Bankr. N.D. Ohio 2008): In re Howard, 220 B.R. 716 (Bankr.
S.D. Ga. 1998).
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muiti-factor analysis much like the state law determination of domicile.!® Still another
court stated that regardless of what test it applied, the debtor would be estopped from
denying the home was his principal residence, for he had already participated in the
court’s mediation program for owner-occupants.17 Debtor’s attorneys are well advised
to conduct a thorough search for local precedent. It is not unheard of to find courts
within the same circuit, state, or even district taking different positions on this
question.18

3. Timing for Valuation

Section 506(a) states that “value shall be determined in light of the purpose of
the valuation and of the proposed use or disposition of such property ....” Because this
language does not explicitly set a valuation date, courts are divided on this issue. Some
courts make this determination for lien strip-off purposes based on the vajue of the
property at the time of the bankruptey filing.*® These courts conclude that the petition
date is appropriate because debtors typically have used the property as their principal
residence throughout the bankruptcey case beginning with the petition date.

Other courts use the effective date of the chapter 13 plan as the valuation date,
which is usually the date of the confirmation hearing (or 14 days after entry of the
confirmation order), unless the plan states otherwise.?® These courts find that because
the valuation is being done in the context of determining the amount of the creditor’s
allowed secured claim for purposes of plan confirmation, the appropriate date of
valuation should be the confirmation hearing.

Finally, because § 506{a) does not refer to the “effective date of the plan,” and
based on legislative history for the provision, some courts have adopted a “flexible
approach to valuations, rather than a single, fixed method.”!

' In re Kelly, 486 B.R. 882, 885-86 (Bankr. E.D. Mich. 2013).

7 In re Laycock, 497 B.R. 396, 401 (Bankr. S.D.N.Y. 2013),

18 compare Kelly, note 13, to Brinkley, note 10; compare United States Dep't of Agric. v.
Jackson, 2005 U.S. Dist, LEXIS 15877, 9 (M.D. Ga. July 1, 2005) to Howard, note 11.

' In re Gutierrez, 503 B.R. 458 {Bankr. C.D. Cal. 2013); TD Bank, N.A. v. Landry, 479 B.R.
1 (D. Mass. 2012) (petition date is appropriate date to determine value of property;
listing cases and describing this as the majority view); In re Vallejo, 2010 Wi 520898
(Bankr. N.D. Cal. Feb. 8, 2010); /n re Dean, 319 B.R. 474 (Bankr. E.D. Va. 2004), See also
in re Wade, 354 B.R. 876 (Bankr. N.D. lowa 20086),

Linre Roach, 2010 WI. 234959 (Bankr. W.D. Mo. Jan, 15, 2010); In re Crain, 243 B.R. 75
(Bankr. C.D. Cal. 1999).

*! in re Cahill, 503 B.R. 535 (Bankr. D.N.H. 2013) (applying flexible approach and using
valuation date near confirmation); In re Kelly, 2013 WL. 6536539 (Bankr. D. Mass. Dec.
13, 2013); In re Aubain, 296 B.R. 624, 636 (Bankr. E.D.N.Y. 2003).

5
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Depending upon whether the real estate market is declining or improving, and
the length of time it takes to get to confirmation in a particular district, there may be an
advantage for debtors to argue for an earlier or later valuation date.

B. The Zombie Mortgage Problem

Homecowners who vacate their homes in response to a pending foreclosure often
hope the foreclosure sale will put an end to certain of their financial problems. Until the
property is sold at a foreclosure sale, they remain responsible as owner for the property
taxes and homeowners’ association (HOA) fees. They are also responsible for
maintenance of the property, and can face potential liahility for local housing code
violations and any personal injuries occurring on the property.

Simply filing bankruptcy may not speed up a foreclosure sale or eliminate the
homeowner’s continued liability for various fees and expenses. Although the debtor’s
mortgage debt (but not the lien on the home) may be discharged, as well as any
prepetition HOA fees, an exception to the discharge obtained in a chapter 7 case
provides that the debtor remains liable for any postpetition HOA fees that come due
until the property is sold.”?

HOA fees also place a considerable burden on chapter 13 debtors, So longas a
debtor retains the title to a condominium unit, some courts find that the debtor remains
liable for postpetition HOA fees even though the discharge exception for postpetition
HOA fees does not apply to chapter 13 cases.”® This is sometimes the case even ifa
debtor vacates the property.”® Despite having filed bankruptcy, debtors also face the
possibility of open-ended liability beyond simply HOA fees. For example, debtors may
be subject to real estate taxes, insurance fees, and civil and criminal penalties for failure
to maintain the property.25

2241 U.5.C. § 523(a)(16). See NCLC's Consumer Bankruptcy Law and Practice, §
15.4.3.15.

7% See Foster v. Double R. Ranch Ass’n {In re Foster), 435 B.R. 650, 661 (B.A.P. Sth Cir.
2010) (holding the debtor personally liable for post-petition HOA dues even after
discharge “as long as he maintains his legal, equitable or possessory interest in the
property”). In Foster, the dehtor opted to remain in his home.

£ g., In re Khan, 504 B.R. 409, 414 (Bankr. D. Md. 2014) (holding that debtor’s
condominium assessments would continue post-discharge as an in rem obligation). But
see In re Colon, 465 B.R. 657 (Bankr. D. Utah 2011) (holding post-petition HOA
assessments dischargeable where debtors vacated the property and surrendered the
property to the secured creditor).

% See, e.g., In re Ricketts, 2013 WL 6858941 (Bankr. D.N.H. Dec. 23, 2013) (debtor faced
major expenses to remedy an easement violation); /n re Ogunfiditimi, 2011 WL 2652371
(Bankr. D. Md. July 6, 2011) (debtor faced criminal prosecution for failure to maintain

6
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Given these possible outcomes, it comes as no surprise that debtors in
bankruptcy often seek to transfer the title to property they have vacated. Although the
debtor may wish to relinquish title to the property, a debtor ordinarily cannot compel a
mortgagee to accept a conveyance or to foreclose on the property.”® Debtors have the
option under § 1325 of the Bankruptcy Code to surrender property to a creditor, but
surrendering property does not by itself convey title. Thus, a debtor cannot avoid HOA
fees or other ownership liabilities merely by surrendering real property in the
bankruptcy.

Consumer advocates have struggled with finding ways to force mortgage holders
to foreclose on property that their clients no longer wish to keep and in fact may have
vacated. Homeowners having vacated a home may be better off expediting a
foreclosure to stop the accumulation of fees and other expenses for which the
homeowner continues to bear responsibility until the foreclosure. One option is to sell
the property free and clear of Hens under section 363(f) of the Bankruptcy Code.
Anather possibility is that the chapter 13 plan confirmation process might be used to
obtain an order conveying the property to the mortgage holder. The sections that
follow discuss these two options.

C. 363 Sales

Section 363 of the Bankruptcy Code permits the trustee to sell estate property
either subject to existing liens, § 363(h), or free and clear of liens and interests of any
party other than the estate in certain circumstances, 363(f). In consumer cases, section
363 can be a powerful tool for dealing with underwater property that the debtor no
longer wants.

the property); In re Pigg, 453 B.R. 728 {Bankr. M.D. Tenn. 2011) (HOA fees and real
estate taxes continued to accrue even after debtor was forced to move out of her home
due to natural disaster).

% See, e.g., In re Canning, 706 F.3d 64 (1st Cir. 2013); In re Khan, 504 B.R. 409, 410
(Bankr. D. Md. 2014} {“[N]one of the secured creditors has gone forward with
foreclosure, and Debtor cannot compel them to accept his surrender pursuant to 11
U.S.C. § 1325(a}{5)(C).”); In re Arsenault, 456 B.R. 627, 629 (holding that the act of
surrender does not require “the affirmative action of transferring title”}; in re White,
282 B.R. 418 (Bankr. N.D. Ohio 2002) {finding that neither the court nor the debtor may
“direct the means by which the secured creditor deals with the surrendered property”);
in re Service, 155 B.R. 512, 514 (Bankr. E.D. Mo. 1993) (holding that absent the secured
creditor’s consent, the debtors could not force the creditor to accept surrender to take
title).
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1. Debtor's Power to Invoke Section 363

Section 363 reserves to the trustee the power to sell property of the estate. In
chapter 13, however, section 1303 gives the debtor, exclusive of the trustee, the power
to sell property under section 363(b} or 363{f). Consequently, section 363 sales are
conducted pursuant to a motion to sell property filed by the chapter 13 debtor or under
the terms of a confirmed chapter 13 plan.

Unfortunately, chapter 7 debtors do not enjoy the same power as chapter 13
debtors to initiate a sale under section 363. Nevertheless, at least one court has used its
equitable powers under section 105 to direct a chapter 7 trustee to sell debtor's
unwanted property. >’ Inthat case, In re Pigg, the chapter 7 debtor had surrendered
her condominium in her bankruptcy proceeding and vacated the property. She had alse
attempted to deliver a deed in lieu of foreclosure to her lender. Though the bank had
changed the focks on the property (and thereby taken physical possession), it did not
foreclose. As aresult, debtor was saddled with on-going homeowners’ association fees.
The court relying on its equitable powers and finding the debtor’s fresh start
significantly impaired by accruing post-petition fees directed the chapter 7 trustee to
sell the property under section 363(f).

2. Free and Clear Sales

While chapter 13 debtors may generally sell property under 363(b) subject to
existing liens, underwater homes burdened by mortgages and HOA fees may generate
any buyers. As a result, sales under section 363(f), which are free and clear of liens and
other interests, may be preferable.

Section 363(f) allows sales of property so long as one of the five enumerated
conditions are met: (1) non-bankruptcy law permits sale of the property free and clear
of such interest; (2) the entity holding the interest consent; (3} the interest is a lien and
the price exceeds the aggregate value of all liens; (4) the interest is in bona fide dispute;
or (5] the interest holder could be compelled to accept a money satisfaction of such
interest. The conditions most likely satisfied in the case of unwanted and underwater
real property are subsections (2) and (3). Secured lenders are generally permitted to
credit bid in 363 sales,

With respect to subsection (2), most courts held that consent may be implied if
the holder of the interest (in this case, the lienholder) receives notice of the sale®® and
fails to object.”® Lenders may also benefit from free and clear 363 sales because it will

*’ In re Pigg, 453 B.R. 728 (Bankr. M.D. Tenn 2011).

*® Note that service of a motion to sell under section 363(f) must be
served on the lienholders or interested parties in the same manner
provided for service of a summonsg and complaint. Fed. R. Bankr. P.
6004 (c), 9014, If the lienholder is an insured depository institution
Fed. R .Bankr. P. 7004(f) applies.

2% See, e.g., FutureSource, LLC v. Reuters Ltd., 312 F.3d 281 {7" Cir. 2002).

8
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provide clear title—something that may be more problematic in a traditional state
foreclosure sale due to assignment or other document problems.

With respect to subsection (3), courts have disagreed as to the meaning of
“value of all liens on such property.” The majority of courts hold that “value” means the
economic value of the liens as determined under 506{a), not the face amount of the
debt.*® Other courts have held that the sales price must exceed the face amount of all
liens.** This later holding would preclude debtors from using 363(f)(3) as the
mechanism for selling underwater property.

D. Vesting Property in the Mortgage Holder

in In re Rosa,* the debtor owned property in which there was no equity and
which was subject to HOA fees. Ms. Rosa proposed in her chapter 13 plan to surrender
her real property to the holders of the first and second mortgage claims on the
property. The nonstandard provision included in the debtor’s plan proposed not only to
surrender the property, but to vest the property in—or transfer ownership of the
property to—the holder of the first mortgage pursuant to § 1322(b){8) of the
Bankruptcy Code. The chapter 13 plan provision read:

All collateral surrendered for Class 3 claims is surrendered in full
satisfaction of the underlying claim. Pursuant to §§ 1322(b)(8) and (9),
title to the property located at 91-1849 Luahoana Street, Ewa Beach,
Hawaii 96707, shall vest in City National Bank/ OCWEN Loan Service upon
confirmation, and the Confirmation Order shall constitute a deed of
conveyance of the property when recorded at the Bureau of
Conveyances. All secured claims secured by the Debtor’s property in Ewa
Beach wili be paid by surrender of the collateral and foreclosure of the
security interests.®

Section 1322(b)(9) states that a chapter 13 plan may “provide for the vesting of
property of the estate, on confirmation of the plan or at a later time, in the debtor or in
any other entity.”** The chapter 13 trustee objected to this plan on the basis that it did
not conform to the requirements of the Bankruptcy Code.

The court confirmed the plan over the trustee’s objection. With regard to a
secured claim, a chapter 13 plan needs to satisfy one of three requirements under §

3% See In re Boston Generating, LLC, 440 B.R. 302 (Bankr. $.D.N.Y 2010);
In re Terrace Gardens park P’ship, 96 B.R. 707 (Bankr, W.D. Tex. 1989).
3 gee Clear Channel Outdoor, In¢. v. Knupfer (In re PW, LLC), 391 B.R.
25 (B.A.P. 9*" cir. 2008).

32495 B.R. 522 (Bankr. D. Haw. 2013).
** In re Rosa, 495 B.R. 522, 523 (Bankr. D. Haw. 2013)
*411 U.5.C. § 1322(b)(9) (emphasis added).

9
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1325(a)(5). The plan is confirmable if (1) the secured creditor accepts the plan (8
1325(a)(5)(A)); {2) the debtor’s payments comply with the requirements for a
“cramdown” (§ 1325(a)(5)(B}); or (3) the debtor surrenders the property (&
1325(a){5)(C})). Here, the cramdown scenario did not apply. Because the debtor sought
to vest the property in the first mortgagee in addition to surrendering the property, the
Rosa court held that the surrender option did not apply either. The plan needed to
satisfy the acceptance requirement under the first option, § 1325(a){5)(A), to be
confirmed by the court,

While the Bankruptcy Code does not define acceptance, the bankruptey court
found that “the overwhelming majority of courts hold that a secured creditor’s failure to
object to a chapter 13 plan constitutes acceptance.” Where a creditor receives
adequate notice of the plan, acceptance may be inferred from a failure to object.*® In
this case, the court noted that the vesting provision “[would] not obviate a foreclosure”
and that the first mortgagee would become liable for the HOA fees. However, these
considerations were insufficient to overcome the mortgagee’s lack of objection. The
court proceeded to confirm the plan with the vesting provision proposed by the debtor.

3. What About Vesting Over the Creditor’s Objection?

The Rosa court correctly concluded that a chapter 13 plan which provides for the
vesting of property in the mortgage holder under § 1322(b)(9) must nevertheless
provide for proper treatment of the holder’s secured claim under one of the three
options found in § 1325(a)(5). In Rosa the court found the secured creditor’s lack of
objection satisfied the first option, but in other cases the secured creditor may object.

* In re Rosa, 495 B.R. at 524; see also United Student Aid Funds, Inc. v. Espinosa, 559
U.5. 260, 276 (2010) (a party that is notified of a plan’s contents and that fails to object
is bound by the plan); in re Jones, 530 F.3d 1284, 1291 (10th Cir. 2008); Andrews v.
Loheit (in re Andrews), 49 F.3d 1404, 1409 {Sth Cir. 1395); /n re Szostek, 886 F.2d 1405,
1413 (3d Cir. 1989); In re James, 260 B.R. 498, 503 {Bankr. D. Idaho 2001); In re Duggins,
263 B.R. 233, 236 {Bankr. C.D. {ll. 2001) (“[T]he debtot’s plan is an offer that is deemed
accepted unless objected to prior confirmation.”); in re Walker, 128 B.R. 465, 468
{Bankr. D. Idaho 1991) (“The rule is, simply, that the acceptance of the provisions of a
plan by a creditor is inferred from the absence of a timely objection.”).

* In re Rosa, 495 B.R. at 524; see also In re Harvey, 213 F.3d 318, 321 {7th Cir, 2000) ("It
is a well-established principle of bankruptcy law that a party with adequate notice of a
bankruptcy preceeding cannot ordinarily attack a confirmed plan.”); Great Lakes Higher
Educ. Corp. v. Pardee (In re Pardee), 193 F.3d 1083, 1086 (9th Cir. 1999) {confirmation
order final where secured creditor with notice of the plan failed to file an objection); In
re Flynn, 402 B.R. 437, 444 (B.A.P 1st Cir. 2009) {“A secured creditor’s failure to object . .
- will create a presumption of acceptance under § 1325(a}{5)(A) upon a showing of
adequate notice .. ..”).

10
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In that case, the debtor is best served by arguing that the third option applies,
that the debtor has surrendered the property. The Rosa court rejected application of
this option because the debtor also proposed to vest the property in the holder. This
part of the court’s decision is not supported by the plain language of § 1325{a)(5), which
deals only with the treatment of the secured creditor’s claim. The vesting provision
under § 1322(b})(9) dealt with the property and should not have had any effect on
whether the plan was confirmable with respect to the holder’s secured claim by
providing for surrender under § 1325(a){5){(C). In other words, the debtor’s plan in Rosa
should have been confirmed even without a finding that the creditor had accepted the
plan. Several courts have accepted the view that a plan with vesting provision can be
conformed over the creditor’s objection.”’

A chapter 13 plan provision under § 1322(b){(9) providing for the vesting of the
property in the mortgage holder can be a workable solution to the zombie mortgage
problem. Under Rosa, it can be done if the secured creditor consents or if there is
implied acceptance of the provisions based on the creditor’s failure to object. Good
arguments also can be made that such a plan can be confirmed over the creditor’s
objection. Asin Rosa, the plan should propose that the property will vest in the
mortgage holder upon confirmation of the plan and that the confirmation order (or a
separate order) will provide for conveyance of the property to the holder. This will
provide the debtor with an order that can be recorded in the local land records office.

inre Stewart, 2015 WL 5138196 (Bankr. D. Minn. Sept. 1, 2015); in re Zair, 535 B.R. 15
{Bankr. E.D.N.Y. 2015); in re Sagendorph, 2015 WI. 3867955 (Bankr. D. Mass. lune 22,
2015) (“surrender” provision of § 1325(a){5)(C) can be used in conjunction with the
“vesting" provision of § 1322(b)(9)). But see Bank of New York Mellon v. Watt, 2015 WL
1879680 (D. Or. Apr. 22, 2015); In re Rose, 512 B.R. 790 (Bankr. W.D. N.C.2014) (court
noted in dicta that section 1322(k)(9) could not be used to compel creditor to accept
title, but entered an order setting conditions based on creditor response for when
debtor could execute and record a quitclaim deed to creditor).

11
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Jenny L. Doling, Esq.

36-915 Cook Street, Suite 101
Palm Desert, CA 92211
(760)341-8837 Fax: (760)341-3022
207033

jd@djdiaw.com

[ individual appearing without attorney
ﬁ Altomey for: DEBTORS

Atterney or Party Nama, Addiess, Telsphone & FAX Nos., State Bar No. & Emall Address

Law Offices of Jenny L. Doling, A Prof, Law Corp.

FOR COURT USE ONLY

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

Inre:
Eric Matthew Von Poppen
Kelly Lynn Von Poppen

Debtor.

CASE NO.; 6:14-bk-12972-MH
CHAPTER: 13

NOTICE OF MOTION FOR ORDER
CONFIRMING DEBTOR'S CHAPTER 13
PLAN AS PROPOSED TO VEST TITLE
OF SURRENDERED PROPERTY IN
THE NAME OF MORTGAGEE
PURSUANT TO TERMS OF DEBTORS'
CHAPTER 13 PLAN AND U.S.C.
1322(b)(9)

DATE: 6/19/14

TIME: 1:30pm

COURTROOM: 303
PLAGCE: Riverside Division

1. TO (specify name); ROD DANIELSON, CHAPTER 13 TRUSTEE; and SECURED CREDITOR OCWEN LOAN

SERVICING, LLC.

2. NOTICE IS HEREBY GIVEN that on the following date and time and in the indicated courtroom, Movant in the
above-captioned matter will move this court for an Order granting the relief sought as set forth in the Motion and
accompanying supporting documents served and filed herewith. Said Motion is based upon the grounds set forth
in the attached Motion and accompanying documents,

3. Your rights may be affected. You should read these
you have one. (If you do not have an attorney,

papers carefully and discuss them with your attorney, if
you may wish to consult one.)

4. Deadline for Opposition Papers: This Motion is being heard on regular notice pursuant to LBR 9013-1. if you

wish to oppose this Motion, you must file a wri
or Movant's attorney at the add

iten response with the court and serve a copy of it upon the Movant
ress set forth above no less than fourteen (14) days prior to the above hearing

date. If you fail to file a written response to this Motion within such time period, the court may {reat such failure as

a waiver of your right to oppose the Motion and may

5, Hearing Date Obtalned Pursuant to Judge's Self-
that the above hearing date and time were available
self-calendaring procedures.

543 f/sl

grant the requested relief.
Calendaring Procedure: The undersigned hereby verifies
for this type of Motion according to the judge's

Law Offices of Jenny L. Doling, A Prof. Law Corp.

Printed name of |gw fi

Sighature™ / E/
Jenny L. Dofing, Esq. 207033

This form Is mandatory. it has been appraved for use [ the Un'ted Btales Banknpley C(MAS Central Dislrict of California.

December 2012

Page 1

F 8013-1.1.HEARING .NOTICE
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LAW OFFICES OF JENNY L. DOLING
A PROFESSIONAL LAW CORPORATION
JENNY L. DOLING, EsQ. #207033

ASHLEY M. NAPORLEE, EsQ, #269537
36-915 COOK STREET, SUITE 101

PALM DESERT, CALIFORNIA 92211

OFFICE: (760)341-8837

Fax: (760)341-3022

Attorney for Debtor
Eric & Kelly Von Poppen

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA -- RIVERSIDE

Inre: Case No. 6:14-bk-12972-MH

Eric Von Poppen Chapter 13

Kelly Von Poppen

MOTION FOR ORDER CONFIRMING
DEBTORS' CHAPTER 13 PLAN AS
PROPOSED TO VEST TITLE OF
SURRENDERED PROPERTY IN NAME
OF MORTGAGEE PURSUANT TO
TERMS OF DEBTORS' CHAPTER 13
PLAN AND U.8.C. §1322(b)(8) and (b)(9).

Date: June 19,2014

Time: 1:30 p.m.

Ctrm: 303

Judge: Hon, Mark D. Houle

TO THE HONORABLE MARK D. HOULE, UNITED STATES BANKRUPTCY
JUDGE,ROD DANIELSON, CHAPTER 13 TRUSTEE, UNITED STATES TRUSTEE, OCWEN
LOAN SERVICING, LLC (SECURED CREDITOR), AND ALL INTERESTED PARTIES:

Eric and Kelly Von Poppen (“Debtors”) hereby move this Court for an Order Confirming
Debtors' Chapter 13 Plan as proposed, which provides that the surrendered real property located at
57547 Onaga Trail, Yucca Valley, CA 92284 shall vest in Ocwen Loan Servicing, LLC upon plan
confirmation pursuant to 11 U.SC. §1322(b)(8) and (b)(9). This Motion is based on the attached

1

APN: 0587-261-28 and legally described as: THE WEST ¥z OF LOT 44, TRACT NO. 3498 TRACT NO 3498,
YUCCA CORRAL ACRES NO. 2, AS PER MAP RECORDED IN BOOK 46, PAGE 39, OF MAPS, IN THE
QFFICE OF THE COUNTY RECORDER.

MOTION FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TO VEST TITLE OF SURRENDERED
PROPERTY IN NAME OF MORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U.S.C. §1322(8)(9)

.
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Memorandum of Points and Authorities with exhibits thereto, and the attached Declaration of Jenny

I Doling, Debtors' counsel. There was and has been no timely objections made by any party to the

Confirmation of Debtors' Chapter 13 Plan.
MEMORANDUM OF POINTS AND AUTHORITIES
L
JURISDICTION

1. Jurisdiction is conferred on this Court pursuant to the provisions of 28 U.8.C. §1334 in that this
proceeding arises from and is related to the above-captioned bankruptcy case under Title 11,
2. This Court has both personal and subject matter jurisdiction to hear this case pursuant to 28
U.S.C. §1334 and 28 U.S.C. §157(b)(2), respectively.
3. This is a core proceeding,
4. Venue lies in this District pursuant to 28 U.S.C. §1391(b).

1L

PROCEDURAL FACTS

5. On March 10, 2014 (“Petition Date”), Debtors filed a voluntary petition for relief under Chapter
13 of the United State Bankruptcy Code known as Case No. 6:14-bk-12972-MH. (See Docket
#1).

6. On March 11, 2014 Debtors filed their chapter 13 plan. (See Court Docket #8 and copy of plan
as part of Exhibit A).

7. On March 12, 2014 Debtors filed and served the Notice of Section 341(a) Meeting and Hearing
on Confirmation of Plan with Copy of Chapter 13 Plan. (See Ekhibit A and Court Docket #10).

8. It should be noted that although it is not required, Debtors served Gewen Loan Servicing, LLC
("OCWEN") with a copy of the plan to the attention of its President, Ronald Faris, OCWEN
did not timely object to the confirmation of the plan, nor did it appear in the matter.

9. At the Confirmation Hearing held on April 17, 2014, the chapter 13 trustee was prepared to
recommend confirmation on the terms proposed in Debtors' plan if the Court would allow

provision 4 of the plan to be confirmed.

MOTION FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TO VEST TITLE OF SURRENDERED
PROPERTY IN NAME OF MORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U.S.C. §1322(8)(9)

2




Case

I S T N N N T S

MMNMNMN[\)ND—‘D—‘.—‘D—"—‘)—‘D—"—-MD—A
OO‘JO\U’\-DWM’—‘O\DOO\JO\MLL»JM»—‘O

H
m

10.

11.

12.

13,

AMERICAN BANKRUPTCY INSTITUTE

B:14-bk-12972-MH Doc 20 Filed 05/23/14 Entered 05/23/14 15:38:17 Desc

Main Document  Page 4 of 77

The Court, the Henorable Mark D. Houle presiding, indicated the provision proposed was one
that created an of first impression. Before ruling on the provision and confirmation of the plan
the court requested a motion with supporting authority and argument. The Court further
indicated it was not opposed to allowing the proposed provision to be completed via plan
confirmation without a motion in the future, but would reserve further comment on that until
after the motion in this case had been ruled upon.
1M,
FACTS ‘

Debtors hold title to the property commonly known as 57547 Onaga Tiail, Yucca Valley, CA
92284, The debtors have vacated the property and stated their intention to voluntatily surrender
the property to the secured lienholder in the instant bankruptey.
Debtors proposed the following language in provision V.F.4 of the their chapter 13 plan to vest
title in OCWEN:

"Debtors have surrendered and vacated the real property located at

57547 Onaga Trail, Yucca Valley, ca 92284, Pursuant o §8§1322(b)(8)

and (9), title to the subject property shali vest in Qcwen Loan Servicing,

LLC upon confirmation, and the confirmation order shall constitute a

deed of conveyance of the property when recorded at the office of the

county recorder. All secured claims secured by the debtor’s property will

be paid by surrender of the collateral and foreclosure of the security

interest. To the extent creditor claims a deficiency balance, creditor shall

have to timely file a proof of claim for the same and sufficient evidence

to support the validity of the claim inlight of California's anti-deficiency

statutes."
To date, no foreclosure proceedings have been initiated. OCWEN has not recorded a Notice
of Default or taken any other action to secure the property or to exercise any remedies, i.e.
foreclosure. The property remains titled in the name of the Debtors, subjecting them to
municipal regulation regarding maintenance and upkeep, whichmay include fines, penalties and
other liabilities, including contempt of eourt for failure to comply with local ordinances. These

1isks and liabilities defeat the core purpose of the Bankruptcy Code fo provide the honest but

unfortunate debtor with a fresh start.

VOTION FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TOQ VEST TITLE OF SURRENDERED
PROPERTY IN NAME OF MORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U,S.C. §1322(8)(9)
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IV,
ARGUMENT

Nationwide there are perplexing problem facing debtors who have voluntarily surrendered real
property. The secured lienholders fail to timely foreclose the surrendered properties or to secure the
surrendered properties, leaving many homes and neighborhoods exposed to vandalism, theft,
destruction of real property or worse, thereby further diminishing the value of the surrendered property
and harming neighborhood values as a whole.

Tn addition, many debtors have been denied their fresh start for many years after successfully
completing their bankruptcies and obtaining discharges because the secured lienholders did not timely
foreclose on surrendered property. This impacts debtors greatly because most banks require a one to
three year waiting period to qualify for new home loan financing after there has been a bankruptey or
foreclosure. If a debtor establishes he or she is able to qualify for the purchase of a new home and
meets the waiting period post-discharge, that qualification will be rescinded if it is discovered that a
surrendered property is still in the name of the debtor or that the foreclosure on the surrendered property
had only recently occurred. For example, an honest debtor, who has worked hard to reestablish a good
credit rating three years after his or her bankruptcy would be denied financing if the secured lienholder
of the surrendered property failed to foreclose until 2 or three years after the bankruptcy discharge,
meaning some debtors can be denied access to funding for up to six years or longer after a successful
bankruptey, The detrimental effect of leaving surrendered property in the name of the debtor goes
against public policy and the purpose of the fresh start bankruptey provides.

In this case, the Debtors' proposed chapter 13 plan provision is consistent with the plain
language of 11 U.S.C. §§1322(b)(8) and (b)(9), which state that a plan may provide for vesting of
property in the estate or in any otfrer enfity upon confirmation or at any other time. (Emphasis added).
Such vesting gives effect and meaning to chapter 13's permissive option of surtender of collateral, see
In re Bryant, 323 BR 633, 645 (Bkrtcy.E.D. PA., 2005), and to the broader principal putpose of the
Bankruptey Code, which is to grant a "fresh start to the honest but unfortunate debtor," Marrama v.
Citizens Bank of Massachusetts, 549 U.S. 365, 367 (2007); see also Local Loan Co. v. Hunt, 292 U.S.
234, 244 (1934). Tt also gives effect to §1325(@)(5)©. The vesting of property was specifically

MOTION FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TO VEST TITLE OF SURRENDERED
PROPERTY IN NAME OF MORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U.8.C, §1322(8)(9)
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contemplated by Congress and codifiedin 11 U.S.C. § 1322(b)(8) and (9), as such there is no legal basis
to thwart the intent of the statute.

While the Code is clear that a plan may provide for vesting of property in any other entity and
that the plan may provide for payment of all or part of a claim against the debtor from property of the
estate or property of the debtor, see §1322(b)(8), very few plans included this Janguage over the years,
partly because no one imagined foreclosures would take 2 to 3 years or longer. Many courts are now
embracing the vesting language of §1322 in plans and motions to modify plans under §1329. For
example, the following courts have ruled in favor of the vesting language, although the rulings are not
binding on this Court, they are presented for their persuasive value:

a. In re Sumano - U.S. Bankruptcy Court, Northern District of California - San Jose
Division, Bankruptcy Case No, 10-58999 ASW. The Court granted debtor's motion to
modify chapter 13 plan to vest property via Quit Claim deed to the Creditor and ordered
that the claim will be paid by surrender of the collateral and foreclosure of the security
interests, and allowing the secured creditor to file a gencral unsecured non-priority claim
in the debtor's case. (See Copy of Order dated and entered on April 10,2014 as Exhibit
o).

b. In re Ames - U.S. Bankruptey Court, District of Massachusetts, Bankruptcy Case No,
11-40020-MSH. The Court granted debtor's motion to amend Chapter 13 Plan to vest
title of surrendered real property in Bank of America upon confirmation and the
Confirmation Order shall constitute a deed of conveyance of the property whenrecorded
at the Registry of Deeds. The Court further ordered that all secured claims by the
debtor's property will be paid by surrender of the collateral and foreclosure of the
security interest. To the extent a deficiency existed, the creditor must file a timely proof
of claim. (See Copy of Order dated and entered on January 8, 2013 as Exhibit D).

c. Inre Locascio - U.S. Bankruptey Court, District of Kansas, Bankruptcy Case No. 12-
23159, The Court granted debtor's motion to amend the plan post-confirmation to vest
title of surrendered property in Bank of America in full satisfaction of the underlying
secured claim pursuant to 11 U.S.C. §§1322(b)(8) and (b)(9). The court further ordered

MOTION FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TO VEST TITLE OF SURRENDERED
PROPERTY IN NAME OF VIORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U.8.C. §1322(8)(9)
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that the Order approving the modification shall constitute a deed of conveyance to the
Property when recorded in the Jackson County Register of Deeds. Debtors were
permitted to take all reasonable and necessary steps to affect the transfers of property.
(See Copy of Order dated and entered on December 30, 2013 as Exhibit E).

d. Inre Rosa - U.S. Bankruptey Court, District of Hawaii, Bankruptey Case No. 1 3-00630
(Citation 495 B.R. 522 U.S. Bankruptey Coutt, D. Hawaii). (See Copy of Case attached
as Exhibit F). In this case, the debtor's plan proposed surrender and vesting of the
property in Ocwen, similar to the instant case. The Court held that, while proposed
vesting of mortgaged property in which Chapter 13 debtor-mortgagor lacked any equity
in first mortgagee could not be justified as permissible “surrender” of property to |.
mortgagee, the court could nonetheless confirm the plan that provided for such vesting
over objection of Chapter 13 trustee based on first mortgagee's failure to object. The
Court further recoghized debtor's decision to surrender the property as a wise decision.
Similar to the instant case, the secured lender did not timely object to the confirmation
of Debtors' Chapter 13 plan, nor did it appear, In the Rosa case, the chapter 13 frustee
objected. However, in this case, no objection has been made by any party. Based on
secured creditor's defaul, alone, Debtors' plan should be confirmed. Failure to object

constitutes acceptance. See Andrews v. Loheit (Inre Andrews), 49 F.3d 1404, 1409 (9th

Cir. 1995). Tn In re Rosa, the court recoghized the fact that the vesting provision may
be one in which the mortgagee would be happy with, because the vesting provision may
help to avoid the expense of foreclosure.

To deny confirmation of debtors' plan as proposed the court would have to find that it was not
proposed in good faith under §1325 or that the plan provisions proposed under §1322 did not comply
with the Code. In this case, Debtors have proposed a 100% plan, with no objecting parties. The
language proposed in Debtors' plan at provision V.F.4 are within the plain language of the code
allowing vesting in any other entity. Debtors are not proposing to vest the property in an entity that has

no interest in this property, but rather to THE only other entity with an interest in the property and that

MoTION FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TO VEST TITLE OF SURRENDERED
PROPERTY 1IN NAME OF MORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U.S,C. §1322(B)(9)
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entity did not object. Here, § 1325(a)(5) is fulfilled because subsection (A) was satisfied when the
holders of the secured claim failed to object.

Furthermore, the vesting of Debtors' property in the name of secured creditor at Confirmation
promotes efficiency, effectuates the furtherance of the fresh start of an honest debtor as intended by the
Code, it may help to prevent the destruction of the secured property and preservation of the swrrounding
neighborhoods, and it helps ward offunnecessary risk, and/or liabilities that may impact Debtors' ability
to make their plan payments to ali of the other creditors who have timely elected to participate in
Debtors' 100% chapter 13 plan.

V.
CONCLUSION

Debtors respectfitlly request this Court grant Debtors' Motion for Order Confirming debtors’
chapter 13 plan as proposed to vest title of swrendered property in name of MORTGAGEE pursuant
to terms of 11 U.8.C. §§1322(b)(8) and (b)(9). Further, Debtors request an Order allowing Debtors
to either record a copy of the Order Confirmation Plan with the County Recorder or an Order allowing
Debors to simply quit claim the property to secured creditor pursuant to confirmation of the plan.
DATED: 5/20/14 Respectfully submitted,

Law OFFICES OF JENNY L. DOLING
A PROFESSIONAI/L.AW CORPORATION

J 7D G
Aftotney/for Debtors

Eric & Kelly/Non Poppen

By:

MoTioN FOR ORDER CONFIRMING DEBTOR'S CHAPTER 13 PLAN AS PROPOSED TO VEST TITLE OF SURRENDERED
PROPERTY IN NAME OF MORGAGEE PURSUANT TO TERMS OF DEBTORS' CHAPTER 13 PLAN AND U.S.C. §1322(B)(9)
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DECLARATION OF JENNY L. DOLING
1, JENNY L. DOLING, Esq., am an attorney duly licensed to practice law before the State of
California and before this Court. All the information contained herein is within my personal
knowledge, except where otherwise indicated, and I could and would competently testify
thereto.
Attached as Exhibit A is a true and cotrect copy of Debtors' filed and served Notice of Section
341 Meeting and Hearing on Confirmation of plan with Copy of Chapter 13 Plan,
Attached as Exhibit B is a true and correct copy of Debtors' Grant Deed.
Attached as Exhibit C is a true and correct copy of Order of U.S. Bankruptey Court, Northern
District of California in In re Swmnano.
Attached as Exhibit D is a true and correct copy of Order of U.S. Bankruptey Court, District of
Massachusetts in In re Ames.
Attached as Exhibit E is a true and correct copy of Order of U.S. Bankruptey Court, District of
Kansas.in In re Locascio.
Attached as Exhibit F is a true and correct copy of Order of U.S, Bankruptcy Count, District of
Hawaii in In re Rosa. |
Attached as Exhibit G is a true and correct copy of the Notice of Default recorded on February
10, 2014,
Attached as Bxhibit H is a true and correct copy of the Assignment of Deed of Trust recorded
on February 18, 2009.
Attached as Exhibit I is a true and correct copy of the Deed of Trust recorded on July 3, 2006.
On March 10, 2014 (“Petition Date”), I filed Debtors' voluntary petition for reliefunder Chapter
13 of the United State Bankruptcy Code known as Case No. 6 14-bk-12972-MH. (See Docket
#1).
On March 11, 2014 1 filed Debtors' filed chapter 13 plan. (See Court Docket #8)
On March 12, 2014 my office caused to be served Debtors' Notice of Section 341(a) Meeting
and Hearing on Confirmation of Plan with Copy of Chapter 13 Plan. (See Court Docket #10).

DECLARATION OF JENNY L. DOLING
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My office served Ocwen Loan Servicing, LLC ("OCWEN") with a copy of the plan pursuant
to the attention of its President, Ronald Faris. OCWEN did not timely object to the
confirmation of the plan, nor did it appear in the matter.

At the Confirmation Hearing held on April 17, 2014, the chapter 13 trustee was prepared to
recommend confirmation on the terms proposed in Debtors' plan if the Court would allow
provision 4 of the plan to be confirmed. This Court indicated it may confirm the plan as
proposed afler the opportunity to review the authority and argument, as this was an issue of first
impression.

I have researched the status of loan with regard to foreclosure proceedings. To date, I have
found no information to indicate foreclosure sale date has been recorded. OCWEN has not
taken any action to secure the property or to exercise any remedies, i.e. foreclosure. The
property remains titled in the name of the Debtors, subjecting them to municipal regulation
regarding maintenance and upkeep, which may include fines, penalties and other liabilities,
including contempt of court for failure to comply with local ordinances.

I have practiced in the area of bankruptcy since 2000. In 2006, I limited my practice exclusively
to consumer bankruptcy matters. I also speak nationally on consumer bankruptey issues for
NACBA, NACTT, and NCBJ. Iam also a licensed real estate broker in California and very
familiar with the foreclosure crisis that has plagued the real estate market for the past eight
years. It is has been my personal experience, as well as that of many consumer bankruptey
attorneys nationwide that the surrender of re al property poses a serious and perplexing problem
to debtors. The secured lienholders fail to timely foreclose the surrendered properties or to
secure the surrendered properties, leaving many homes and neighborhoods exposed to
vandalism, theft, destruction of real property or worse, thereby further diminishing the vaiue of

the surrendered property and harming neighborhood values as a whole.

In addition, many debtors have been denied their fresh start years after successfully completing

their bankruptcies and obtaining discharges because the secured lienholder did not timely
foreclose on the surrendered property. This impacts debtors greatly because most banks require

a one to three yeat waiting period to qualify for new home loan financing after there has been

DECLARATION OF JENNY L. DOLING
_0.
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a bankruptcy or foreclosure. If a debtor establishes he or she is able to qualify for the purchase
of a new home and meets the waiting period post-discharge, that qualification will be rescinded
if it is discovered that a surrendered property is still in the name of the debtor or that the
foreclosure on the surrendered property had only recently occurred. For example, an honest
debtor, who has worked hard to reestablish a good credit rating three yeats after his or her
bankruptcy would be denied financing if the secured lienholder of the surrendered property
failed to foreclose until 2 or thiee years after the bankruptey discharge, meaning some debtors
can be denied access to funding for up to six years or longer after a successful banksuptoy. The
detrimental effect of leaving surrendered property in the name of the debtor goes against public
policy and the purpose of the fresh start bankruptcy is intended to provide.

Executed this 23 day of May, 2014, under the penalty of perjury pursuant to laws of the

United States of America, at Palm Desert, California.

. DOLING
Attoyney for Debtors

DECLARATION OF JENNY L, DOLING
_10-
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UNITED STATES BANKRUPTCY COURT
Central District of California

I heleby attest and cert1fy that on November 4. 2014 the attached reproduction(s),

np”
contammg pages,isa full true and correct copy of the complete document

d 1
entitled: Order Confxrmmg Chapter 13 Plan

Case #: 6:14-BK-12972-MH " Doc #: 25

which includes: O Exhibits O Attachments

on file in my office and in my legal custody at the marked locatiori:

0 255 E. Temple Street, Suite 940 ¥ 3420 Twelfih Street, Suite 125
Los Angeles, CA 90012 Riverside, CA  92501-3819

O 411 West 4th Street, Suite 2074 O 1415 State Street
Santa Ana, CA 92701-4593 Santa Barbara, CA 93101 25 11

O 21041 Burbank Boulevard .

Woodland Hills, CA 91367 .
KATHLEEN J. CAMPBELL
Clerk of Court

. Loy

Deputy Clerk

THIS CERTIFICATION IS VALID ONLY WITH THE
UNITED STATES BANKRUPTCY COURT SEAL,

Revised August 2010
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Altemney or Party Name, Address, Telephene & FAX No., State Bar No. & Email Address FOR COURT USE ONLY
N Rod Danielson
Chapter 13 Trustee
3787 University Avenue
Riverside, CA 92501 FILED & ENTERED
Tel (951 826-8000
Fax (951 826-8090 JUN 26 2014
Chapter 13 Trustee
‘ G ERK 1S BANKRIUPTOY GOURT
UNITED STATES BANKRUPTGY COUREY corgh bERUTY GLERK

CENTRAL DISTRICT OF CALIFORNIA - RIVERSIDE DIVISION

CASE NO.: 6:14-bk-12972-MH

CHAPTER: 13
Inre:

ERIC MATTHEW VON POPPEN ORDER CONFIRMING
X A
KELLY LYNN VON POPPEN CHAPTER 13 PLAN

DATE: June 18, 2014
TIME: 1:30 PM
COQURTROOM: 303

PLAGE: 3420 Twelfth St

iversid 2
Debtor(s). Riverside, CA 92501

The Chapter 13 Plan or last amended plan, if any (the “Plan”) of debtor(s), was filed on 03/11/2014.

The Plan was served on the creditors pursuant to Rule 3015 of the Federal Rules of Bankruptcy Procedure. The debtor{s}

appeared and was/were examined at a meeting conducted pursuantto 11 U.S.C. § 341(a). The court finding that the Plan

meets the requirements of 111),8.C. §1325, IT IS ORDERED AS FOLLOWS:
The Plan is hereby confirmed, with the following provisiens:

1.~ Plan Payments:
a. [X] The amount of each monthly plan payment is $810.00. The due date Is the 10th day of each month for 18
months, The Plan provides for the payment of 100.00% of allowed claims for general unsecured creditors.

b. [_] The amount of each moﬁthly plan payment is § for months __ . For months , the
monthly plan payment is $ . The due date is day of each month. The Plan provides for the
payment of 9% of allowed claims for general unsecured creditors.

2. Confirmation of the Plan is without prejudice to the rights of secured creditors with respect to the post-petition defaults
by the debtor(s). : :

3. Other provisions:

a. [X] This is a base plan with the debtor{s) paying at least $14,580.00 of disposable income into the Plan. The
debtor(s) shall submit statements of income on an annual basls to the Trustee, which income shall be
reviewed by the Trustee who may petition the court to increase the monthly plan payment for cause until such
time as all allowed unsecured creditors, to the exient they are to be paid during the term of the Plan, are paid
100%. The Trustee may increase the dividend paid allowed claims until the full amount of the plan base
stated in this paragraph has been pald by the debtor(s) or the claims have been pald In fulf without further
notice or order from the court. )

This form is mandatory. It has been approved for use by the United States Bankruptey Court for the Central District of California.

Aprit 2010 FGH00 - 6/28/14 - 8:30-KP - 1412972 Paga T of 2 . F 3015-
A nANDMNED
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ORDER CONFIRMING CHAPTER 13 PLAN : ‘CASE NO.: 6:14-bk-12972-MH

Page 2 of 2
CHAPTER: 13

b. [X] The Trustee is authorized to make payment to holders of secured claims based on the plan. However, 2 filed
claim will control the amount owed the creditor, unless an objection is filed, whether that amount is more or
less than the amount provided by the Plan.

G Counsel for debtor(s) Is awarded fees of $4,000,00; having previously received $3,000,08 , counsel is
entitled to $1,000.00 payment of from the estate, Fees will be paid in an amount of not more than 50% of
each plan payment until paid in ful,

da. [X] Addmonal provisions incorporated in this Order: :
Debtor(s) must pay the base plan amount or the percentage to unsecured creditors, whichever is greater.
2, In addition to the monthly pian payments, tax refunds received during the term of the plan are pledged to
the plan.
3. The plan is modified to comply with the requirements of the court's approved plan form.
4. Debtor(s) reserve the right to object to any claim notwithstanding any plan interlineations.

e. Interlineations:

» THE INTERNAL REVENUE SERVICE SHALL BE PAID $142.74 PER MONTH ON ITS PRIORITY
CLAIM OF $2,569.38. PURSUANT TQ §§1322(B)8) AND (B)(9), TITLE TO THE PROPERTY
LOCATED AT 57547 ONAGA TRAIL, YUCCA VALLEY, CALIFORNIA 92284 (APN: 0567-261-28
AND LEGALLY DESCRIBED AS; THE WEST W2 OF LOT 44, TRACT NQ. 3488 TRACT NO
3498, YUCCA CORRAL ACRES NO. 2, AS PER MAP RECORDED IN BOOK 48, PAGE 39, OF -
MAPS, IN THE OFFICE OF THE COUNTY RECORDER) SHALL VEST IN OCWEN LOAN
SERVICING, LLC UPON CONFIRMATION, AND THE CONFIRMATION ORDER SHALL
CONSTITUTE ADEED OF CONVEYANCE OF THE PROPERTY WHEN RECORDED AT THE
OFFICE OF THE COUNTY RECORDER, ALL SECURED CLAIMS SECURED BY THE SUBJECT
PROPERTY WILL BE PAID BY SURRENDER OF THE COLLATERAL AND FORECLOSURE OF
THE SECURITY INTEREST. TO THE EXTENT THE SECURED CREDITOR CLAIMS A
DEFICIENCY BALANCE, THAT SECURED CREDITOR SHALL HAVE TO TIMELY FILE A PROOF
OF CLAIM FOR THE SAME AND SUFFICIENT EVIDENCE TO SUPPORT THE VALIDITY OF THE
CLAIM IN LIGHT OF CALIFORNIA'S ANTI-DEFICIENCY STATUTES.

Date: June 26, 2014 M@V@M

Mark Houle
United States Bankruptcy Judge

This form is mandatory. It has bean approved for use by the United States Bankiuptcy Court for ihe Central District of California.

Apit 2010 FG100- 6/26/14- B:30-KP - 1412972 Paga 2 of 2 F 30156~
4 24 NDNCD
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Recent Decisions on Retention and
Surrender of Secured Property in Consumer Cases

Surrender;

6. Memorandum Opinion, In re Gregory, USBC, WD Mo. No. 10-50237 (Jun. 14,
2017).

7. Failla v. Citibank, N.A. (In re Failla), No. 15-15626, 838 F.3d 1170 (1 1™ Cir.
Oct. 4,2016)
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UNITED STATES BANKRUPTCY COURT
'OR THE WESTERN DISTRICT OF MISSOURI

IN RE:

RUBY AUDEEN GREGORY, Case No. 10-50237

Debtor.

MEMORANDUM OPINION DENYING WELLS FARGO’S MOTION
TO ORDPER DEBTOR TQ DISMISS STATE COURT ACTION AND TO ENFORCE
SWORN PROMISE TO SURRENDER PROPERTY TO WELLS FARGO OR
OTHERWISE REAFFIRM OR REDEEM COLLATERAL

The court is asked to consider the meaning of the word “surrender” in § 521@@2)A) in
an unusual context: where a secured creditor obtains stay relief, fails to timely foreclose, and
mistakenly releases its lien, and the debtor who stated she would surrender the real estate
attempts to leverage that mistake into a possible windfall. For the reasons stated below, the court
denies the creditor’s motion to compel the debtor to “surrender” her real estate and to dismiss her
state court case against the lender.

Findings of Fact

The court makes the following findings of fact based on stipulated facts and exhibits.?
Description of the Real Estate Involved

At the time Ruby Gregory filed a chapter 13 bankruptey in 2010, she owned a home in

Stanberry, Missouri, known as 317 N, Willow Street, with her daughter, Rita.” The propetty at

! All statutory references are to the United States Bankruptcy Code, Title 11, unless otherwise noted. All references
to “Rutes™ are to the Federal Rules of Bankruptey Procedure, unfess otherwise noted.

2 There are some factual disputes not addressed in the stipulation, and several discrepancies between the record and
the stipulated facts, but none of the disputes or discrepancies is material or prevents the court from ruling on the
motion as a matter of law. The court takes judicial notice of the existence of certain items in the record for the
purpose of accurately setting forth the procedural background. See, e.g, I re James, 300 B.R. 890, 894 (Bankr.
W.D, Tex. 2003).

3 The Schedule A filed in 2010 does not disclose that Rita has any interest in 317 N. Willow, but an examination of
the deeds of trusts and other information in the record reveals that Rita’s name is on the deeds.

1
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317 N. Willow is legally described in part as “Tract B Ruby and Rita also owned the
adjoining property, 313 N. Willow Street, legally described in part as “Tract A.’® The property at
313 N. Willow is a lot with an abandoned structure.

Both properties were encumbered by deeds of trust securing a note Ruby executed in
favor of Wells Fargo Financial Missouri several years carlier. Rita was not a signatory to the
note, although she did sign both deeds of trust. The deeds of trust were properly recorded with
the Gentry County, Missouri Recorder of Deeds. But here is where the trouble begins: apparently
unbeknownst either to Ruby or to Wells Fargo at the time, the legal descriptions in the deeds of
trust had been switched. The deed of trust for 317 N. Wiliow (Tract B, Ruby’s home) listed the
legal description for 313 N. Willow (Tract A, the lot); the deed of trust for 313 N. Willow (Tract
A, the lot) listed the legal description for 317 N. Willow (Tract B, Ruby’s home).

Treaiment of the Real Estafe in the Chapfer 13 Case

In Ruby’s chapter 13 bankruptoy case, she listed 317 N. Willow as her street address and
claimed the property as her partially exempt homestead.® She valued 317 N, Willow at $95,000,
with a mortgage of approximately $100,000 owed to Wells Fargo. She did not list Rita as a co-
owner of 317 N, Willow,

Ruby did not specifically schedule any property known as the lot at 313 N. Willow. Ruby
did schedule a half-interest with her daughter Rita in property described as “Highway 169 |
Acre.” Ruby scheduled the value of this property at $20,000, with a mortgage of $9,900 owed to

U.S. Bank. It is not clear whether this second property is actually supposed to be the lot, 313 N.

4 The full legal description of 317 N, Willow is “TRACT B: THE EAST ONE HALF (1/2) OF LOTS FOURTEEN
(14), FIFTEEN (15), SIXTEEN (16) AND SEVENTEEN (17) ALL IN BLOCK FIFTEEN (15), STANBERRY,

GENTRY COUNTY, MISSOURL.”
5 The full legal description of 313 N. Willow is “TRACT A: LOTS TWENTY (20) AND TWENTY-ONE 21),

BLOCK FIFTEEN (15), CITY OF STANBERRY, GENTRY COUNTY, MISSOURL”
% Under Missouri law, a debtor may claim a homestead exemption of $15,000. Mo. REV. STAT. § 513475,

2
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Willow, or whether the reference to U.S. Bank was intended to be Wells Fargo, and the parties
unfortunately do not address this discrepancy in their stipulated facts.

In any event, Ruby’s chapter 13 plan proposed to retain the propeity at 317 N. Willow
and to cure Wells Fargo’s mortgage arrears. With respect to the “Highway 169 1 Acre” property,
the plan stated she would surrender it “in lieu of entire debt.” The 313 N. Wiliow property was
not addressed in the plan. After several plan amendments’ without objection by any creditor or
party in interest save the chapter 13 trustee, Ruby’s plan was eventuatly confirmed.®
Events Post-Confirmation

Ruby did not complete her plan. After several suspensions of plan payments and motions
to dismiss for default,” Ruby’s chapter 13 case was dismissed for default in plan payments about
two years after the case was filed.

Pending at the time of dismissal was Wells Fargo’s motion for relief to lift the stay for
cause under § 362(d)(1} as against both 313 and 317 N, Willow.' In the motion, Wells Fargo
sought a waiver of the Rule 4001(a)(3) stay of execution. Specifically, Wells Fargo alleged it
was not adequately protected and would be irreparably harmed if the stay were not lifted to allow

it to “seek the return of [the] property.” Only the chapter [3 trustee filed a timely response to

7 Ruby filed six plans in total, each increasing the payment, to address both the higher-than-anticipated Wells Fargo
arrears and the effect of the numerous suspensions and defaults on the plan length.

8 1U.S. Bank, purportedly the holder of a deed of trust on the “Highway 169 | Acre” property, did not file a proof of
claim except with respect to an unseeured credit card; Wells Fargo’s secured proof of claim included as exhibits the
deeds of trust for both of the N, Willow properties.

? Ruby suspended more than $21,000 in plan payments in response to three motions to dismiss filed by the chapter
13 trustee for default in plan payments. At the time Wells Fargo’s motion for relief was filed in March 2012, the last
mortgage payment the trustee had paid Wells Fargo was for the April 2011 payment.

1 The parties do not address the specifics of the motion for relief in the stipulated facts, but, interestingly, Wells
Fargo alleged it held a first deed of trust on 313 N. Willow (the lot), and a second deed of trust on 317 N, Willow
(the home). Wells Fargo alleged that its deeds of trust were recorded, but did not allege that its liens were “properly
recorded” or “perfected” or constituted a “first and prior lien,” as is typical in motiens for relief from stay. Wells
Fargo also failed to request relief from the co-debtor stay protecting Rita wnder § 1301, and did not serve either
Ruby or Rita with the motion. See FED. R. BANKR, P, 9014(b) (contested maiters to be served in accordance with
Rule 7004),
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Wells Fargo’s motion, but the court did not rule on the motion since the case was dismissed
before Wells Fargo’s motion for relief could be heard.

Three weeks after the dismissal, new counsel entered an appearance for Ruby and filed a
motion to reinstate the case for the purpose of converting it to a chapter 7. The motion to convert

1

alleged that Ruby had decided to surrender her “home”'" since the payments were higher than

she could afford.'? The court'® granted the motion to reinstate ex parte pursuant to local rule!
and ordered conversion of the case to a chapter 7. The court also set a new deadline for parties to
object to Wells Fargo’s motion for relief.

Ruby then filed an amended petition and conversion schedules, The amended petition
lists a street address of “3526 Highway 169 South, Stanberry, Missouri.” Schedule A describes
%3526 Highway 169 8.” as one acre worth $20,000 secured by a lien of $9,900, owned one-half
with daughter Rita. 317 N. Willow and 313 N. Willow are scheduled together with the
description as “Lot with Abandoned Structure,” valued in aggregate at $30,000, and secured by a

lien of approximately $100,000."° Ruby claimed “3526 Highway 169 S.” as her homestead;'® no

party objected. Rita’s interest in the N. Willow properties was not disclosed.

" The motion did not specify which piece of property was the “home.” The motion to convert also does 1ot appear
to have been served on Weills Fargo or other creditors; the cettificate of service stated that the motion was served
“upon all appropriate parties electronically by the U.S. Bankruptcy Court's ECF System.”

2 Wells Fargo’s brief seizes upon the language in the motion to convert, arguing that the statement that the property
would be surrendered was misleading and yet another “promise” the court should enforce. Ruby alleged in the
motion she intended to surrender her “home,” but given that she used a different address for her residence and
claimed property other than the 317 N. Willow property as exempt, it is not at all clear what property was being
surrendered, But even assuming that her counsel’s statements in the motion to convert were misleading fo Wells
Fargo, those statements are not grounds for the relief Wells Fargo seeks. The statements in the motion are governed
by Rule 9011, and Wells Fargo did not seek sanctions under Rule 9011 or comply with the safe-harbor provisions of
the Rule. Statements by counsel in a motion should be distinguished from statements in a statement of intention
signed by the debtor under penalty of perjury. See 28 U.S.C. § 1746; Rule 1007(b)(2); Rute 1008,

'3 The Honorable Jerry W. Venters, now retired.

.D. Mo. L.B.R. 9060-1.J.

' The description in the conversion schedules suggests that the “Highway 169 1 Acre” property is not 313 N.
Willow, the lot with abandoned structure, and that Ruby actually owned three pieces of real estate. Again, the
discrepancies between the original and amended Schedule A in terms of what real property Ruby owned has not
been addressed by the parties, but is not material given that it is only 313 N. Willow and 317 N. Willow that are at
issue in the motion.
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It is Ruby’s statement of intention, however, that has become important in the context of
this dispute. With respect to 317 N. Willow and 313 N. Willow (“Lot with Abandoned
Structure”), Ruby checked the box that said “Property will be . . . Surrendered.” The separate
verification form states: “I declare under penalty of perjury that the above indicates my
intention as to any property of my estate securing a debt and/or personal property subject to
an unexpired lease.” !’

Tn the meantime, the court entered an order granting Wells Fargo’s motion for relief after
no party objected, Wells Fargo’s counsel filed a certificate of service stating he served the order
on First National Bank of Omaha and a mortgage servicer in Florida (neither of whom appear to
have any connection with the case); Ruby and Rifa were not served. Ruby’s chapter 7 trustee'®
filed a no-asset report, and Ruby received her discharge order in due course. In late September
2012, the case was closed.

Events Post Chapter 7
It is not clear from the record how long Ruby continued to live in the home at 317 N.

Willow. The parties stipulated that “Ruby maintains” she has not regularly resided at 317 N.

Willow since December 2015;'% inspection records by Wells Fargo’s agent attached to the

1% There is nothing in the record or the parties’ stipulated facts to indicate whether there was a structure that allowed
Ruby to live on the one acre as the Missouri homestead exemption would require. See MO. REV. STAT. § 513.475.1
(requiring a “dwelling house”).

1" Ruby also stated she intended to surrender her claimed homestead, 3526 Highway 169 South.

'® The stipulation states that the chapter 13 case was filed on March 18, 2010, and that Bruce E. Strauss was
ayppointed as frustee. Richard Fink was appointed as the chapter 13 trustee; Mr., Strauss is the chapter 7 trustee.

1% The court is not clear whether this stipulation is intended to mean that Ruby lived regularly at 317 N. Willow until
December 2015, Ruby argues in her brief that she lived at 317 N. Willow until December 17, 2015, but that is not
what she stipulated to, and she presented no other evidence, Also, although the parties stipulated Ruby listed her
“primary residence” as 3526 Highway 169 South in the amended conversion petition, that is, strictly speaking, not
what the petition states: it lists 3526 Highway 169 South as a “street address” and a P.O. box as the address for
mailing. In sum, the court is lef} to surmise that Ruby lived at 317 N. Willow during the chapter 13; moved out when
she converted the case to chapter 7 (since she claimed 3526 Highway 169 South as her homestead as of the date of
conversion to chapter 7); and may have moved back to 317 N, Willow later, based on the vague stipulation,
Likewise, the parties’ stipulation that Ruby did not list any other prior addresses for the three years preceding the
filing of the amended petition is also not strictly true, since the chapter 13 petition listed 317 N. Willow as her

5
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stipulation reflect the house was vacant during inspections conducted in 2014 through sometime
in 2015.

In any event, in July 2014, Wells Fargo sent a letter to Ruby addressed to 317 N. Willow
with the subject line: “Release of secondary collateral used to secure your loan.” The letter stated
that Wells Fargo was releasing its lien on its secondary collateral, 313 N. Willow, but retaining
its interest in the primary collateral, 317 N, Willow.

Wells Fargo had in fact recorded a “full deed of release™ with the Gentry County
Recorder of Deeds earlier in June 2014, before it sent the letter. The release states in the header
that the property address of the deed of trust being released is 313 N. Willow; the body of the
release dirccts the county recorder to “cancel of record said security instrument” and lists
thereafter the legal description of Tract B (the description of 317 N. Willow).*® Notwithstanding
the release, many more months passed, during which Wells Fargo appeats to have done nothing
else to foreclose whatever interest it retained in either N. Willow property.*! It is not clear when
Wells Fargo discovered the errors in the deeds of trust and deed of release.

Ruby’s State Court Action against Wells Fargo

In March 2016, Ruby filed a four-count petition against Wells Fargo and its agent in

Gentry County Circuit Court, Case No, GE-CC00033 (the “State Court Action”). The petition

alleges generally that Wells Fargo, through its agent, broke into Ruby’s home at 317 N. Willow,

“street address.” In any event, it is not necessary for resolution of this motion to decide when or if Ruby vacated 317
N, Willow, since the court’s task is to decide the legal import of her statement of intention filed in April 2012, and
when or if she vacated the property is not a fact necessary to decide that legal dispute.

0 Ruby, then 81 years old, filed a mortgage complaint with the Consumer F inancial Protection Bureau, stating in
essence her belief that she had received a full deed of release, but that Wells Fargo had not released the lien on 317
N. Wiltow. She also complained that Wells Fargo’s loan had been predatory. Wells Fargo’s response to the CFPB
stated it had released its interest in the “secondary property,” but that its fien on 317 N. Willow was not released and
the loan and lien remained “active.” The parties do not address the status of Ruby’s CFPB complaint.

3 Under Missouri law, a secured lender may foreclose without a judicial foreclosure by merely noticing the
foreclosure with a 20 day notice. See generalfy AgriBank FCB v. Cross Timbers Ranch, Inc., 919 S.W 2d 263 (Mo.
Ct. App. 1996); MO, REV. STAT. § 443.325.
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changed the locks, and damaged the property. Ruby seeks actual and punitive damages, attorney
fees, and pre- and post-judgment interest for alleged trespass to land, trespass against chattels,
and violations of the Missouri Merchandising Practices Act.?? Ruby also requested a declaratory
judgment that she owns 317 N. Willow (and all personal property inside) free and clear of Wells
Fargo’s interest. She also demanded a jury trial.

Wells Fargo’s answer generally denied Ruby’s allegations, and asserted thirty-one
separately-enumerated affirmative defenses. Wells Fargo also counterclaimed against Ruby and
third-party “defendant” Rita.”* Wells Fargo's counterclaim sought reformation of the legal
description in the deeds of trust and deed of release or in the alternative an equitable lien,
Notably, Wells Fargo did not request foreclosure of its interest.

The Motion before this Court

It is unclear what transpired in the State Court Action after the counterclaim was fited,
but some six months later and more than four years after the bankruptcy case was closed, Wells
Fargo moved to reopen the bankruptey case for the purpose of filing a motion to compel (the
“Motion to Compel*).?*

The Motion to Compel requests various forms of relief. It requests orders (1) requiring
Ruby to dismiss the State Court Action; (2) ordering Ruby to refrain from filing any further

claims against Wells Fargo relating to the N. Willow propetties; (3) ordering Ruby to refrain

2 Mo. REV. STAT. § 407.010 ef seq.

1y s not clear if Wells Fargo actually joined Rita as a third-party defendant; she is not a co-plaintiff with Ruby in
the State Court Action, although she is a party to both deeds of trust, and has not been made a party to the motion to
compel, See MO. REV. STAT. § 509.470.

2 Before the time ran on Wells Fargo’s moticn to reopen, the Office of the U.S. Trustee fited its own motion to
reopen under § 350 to allow the Chapter 7 trustee to administer newly discovered assets (the State Court Action and
potential avoidance of Wells Fargo’s liens), The court granted the motion ex parte pursuant to local rule, which
mooted Wells Fargo’s motion. Weils Fargo then filed the instant Motion to Compel. In addition to contesting Wells
Fargo’s Motion to Compel, Ruby filed a motion to “enjoin” Wells Fargo from filing any further motions in state
court; Wells Fargo has agreed in essence to stand down pending this court’s ruling, In the interim, after having had
an opportunity to investigate the State Court Action, the chapter 7 trustee has abandoned any interest and filed a
second no-asset report, He therefore does not participate in this motion.

7
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from taking any other action to interfere with Wells Fargo's rights to foreclose the N. Willow
properties; {(4) enforcing Ruby’s “sworn promise” to swrrender 317 N, Willow to Wells Fargo;
and (5) in the alternative, ordering Ruby to reaffirm Wells Fargo’s debt or to redeem the
property.” Ruby responded with an objection and a cross-motion to enjoin Wells Fargo from
filing pleadings in the State Court Action pending the chapter 7 trustee’s determination of
whether the State Court Action is an asset of the bankruptcy estate.”® The parties agreed to
submit both motions to the court based on stipulated facts and briefs.”” For the reasons stated
below, the court denies Wells Fargo’s Motion,
Discussion

Wells Fargo argues that when a chapter 7 debtor signs a statement of her intention to
sutrender property, the debtor is effectuating a relinquishment of control and possession of the
property fo the sccured creditor. Wells Fargo argues that for a debtor to later take any action in
state court asserting ownership of the property is contrary to her representation to the bankruptey
court in the statement of intention. Wells Fargo argues a debtor’s failure to relinquish possession
and control of the surrendered property is an abuse of the bankruptcy system, and that this court
has authority in effect to enforce the surrender, Finally, Wells Fargo argues that the
overwhelming majority of courts, including courts in this district, follow its interpretation of the
law.,

Ruby counters that she did not surrender the property and cannot be compelled to do so

when there is a non-debtor party (daughter Rita) who is not before the court, and that Ruby is not

%5 |t should be noted that redemption under § 722 only applies to personal property.

% Ruby originally objected to the motion to compel, raising solely a procedural defense that the motion to compel
needed to be in the form of an adversary complaint, The court overruled that objection, and granted Ruby additional
time to submit a substantive response.

27 At g status conference, Wells Fargo agreed voluntarily not to take further action in state court pending this court’s
determination, Tn the interim, the chapter 7 trustee filed an abandonment of any interest in the State Court Action.
Ruby's motion to enjoin will therefore be denicd as moot in a separate order to be issued by the court.

8
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contesting a foreclosure action but secking to enforce her rights in the properties in light of Wells
Fargo’s crrors in the legal description and lien release. She also argues that § 521(a)(2) is a
notice provision only, and that nothing in § 521 prevents her from exercising her state law rights
to sue Wells Fargo for trespass and other theories. The court agrees with Ruby.

Introduction: Section 521(a)(2)

The court starts with the language of the Code.

Section 521(a)(2)(A) provides in relevant part that an individual debtor whose schedules
include debts secured by property of the estate shail “file with the clerk a statement of his
intention with respect to the retemtion or surrender of such property and, if applicable, specifying
that such property is claimed as exempt, the debtor intends to redeem such property, or that the
debtor intends to reaffirm debts secured by such property.”28 Section 521(a)(2)(B) also requires
the debtor to “perform his intention with respect to such property” within a certain time. But in
what has been described as another BAPCPA “hanging paragraph,”29 and in essence a savings
clause, § 521¢a)(2) goes on to provide: “[EJxcept that nothing in subparagraphs (A) and (B) of
this paragraph shall alter the debtor’s or the trustee’s rights with regard to such property under
this title, except as provided in section 362(h).” The Code also expressly tasks the chapter 7
trustee with “ensucfing] that the debtor shall perform his intention as specified in section

521(a)(2)(B)."*

B 11 U.S.C. § 521(a)(2)(A) (emphasis added).

 go-called because it “hangs” after a separately enumerated part or section. See, ¢.g., § 1325(a) (treatment of 910
car claims); § 523(a)(18) (definition of a return).

11 U.S.C. § 704(a)(3). As the leading bankrupicy treatise notes, Congress also vested chapter 13 trustees with a §
704(a)(3) duty, and provided that a chapter 13 case be dismissed for a debtor’s failure “to timely file the information
required by paragraph (2) of section 521(a).” 11 US.C. §§ 1302(b)(1), 1307(¢c)(10). Chapter 13 debtors are not
required to file statements of intention since § 521(a)(2)(A) expressly applies only to chapter 7 debtors. Thus, these
provisions are meaningless in a chapter 13. 4 COLLIER ON BANKRUPTCY § 521.14[2] n.3 (Alan N. Resnick & Henry
J. Sommer eds., 16th ed.).
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Redemption of certain personai property is governed by § 722; reaffirmation of debts by
§ 524. The Code does not contain a separate section for surrendet, however. Nor does the Code
define the phrase “retention or surrender,” specify what is required for a debtor “to perform his
intention,” or specify how a chapter 7 trustee should ensure performance of the intention. Given
that Congressional intent is not apparent from the plain language of these sections, the court must
turn to other sources to determine what “surrender” means in the context of § 521.

Af the Threshold, a Discussion of the History of § 521(a)(2}

Courts have expended much ink and brain power on § 521(a)(2) and its predecessor, §
521(2). A discussion of what Congress meant when it used the term “surrender” must therefore
begin with this history.

Congress first imposed the duty to file statements of intention and to perform the
intention in the 1984 amendments.’! The language of then § 521(2) is nearly identical to the
current version, § 521(a)(2), except that § 521(2) originally applied only to debtors with secured
consumer debts.? As courts explained at the time, secured creditors were frustrated by
expending costs to file motions for relief from stay only to determine that some debtors intended
to reaffirm their home mortgage or redeem their car.>® This legislative history, and the fact that §
521(2) contained no express enforcement mechanism, led the majority of courts to conclude that
§ 521(2) functioned primarily as a notice provision.34

Yet secured creditor frustration did not abate, Creditors argued that § 521(2) afforded

debtors only three options: reaffirmation, redemption, or surrender of the collateral. Seizing on

! Bankruptcy Amendments and Federal Judgeship Act of 1984 § 305, Pub. L. No. 98-353, HR. 5174 (1984).

32 Other differences betseen §§ 521(a)(2) and 521(2) are discussed infia.

3 Eg., Inre Belanger, 118 B.R. 368, 370-71 (Bankr. E.D.N.C. 1990).

¥ See, e.g., In re Boodrow, 126 F.3d 43, 50-51 (2d Cir, 1997); it ve Price, 370 F.3d 362, 375 (3d Cir, 2004); In re
Mayton, 208 BR. 61, 67-68 (B.AP, 9th Cir. 1997); In re Irvine, 192 B.R. 920, 921 (Bankr, N.D, Ll 1996); It re
Parker, 142 B.R. 327, 329 (Bankr. W.D. Ark. 1992).

10
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the phrase “if applicable,” however, debtors argued that the ambiguity in § 521(2) and lack of a
plain statutory remedy offered a fourth option — that of keeping the collateral without reaffirming
or redeeming, so long as they remained current on payments.35 Under this option, the debtor —
having extinguished any personal liability on the loan with his discharge — could continue to
drive the car or live in the house while he was current. But if the debtor later decided to give up
the car, for example, the lender was limited to repossessing the depreciated vehicle; the discharge
injunction prevented the lender from suing the debtor to recover any deficiency.

This fourth option — sometimes called the option to “retain and pay” or to “pay and drive”
— eventually became known as “ride-through.” Ride-through derived its force from the fact that
the Code as well as case law invalidated “ipso fuecto” clauses, so that a lender could not rely on
the mere filing of the bankruptoy to declare default and repossess or foreclose,*®

The courts were violently split on the issue of ride-through, resulting in “retain-and-

pay”37 and “no-retain-and-pay” ** camps, and the pre-BAPCPA case law reflects the struggles

35 The Third Circuit in In re Price, the last circuit court to address the issue before the BAPCPA amendments of
2003, explains the statutory construction problem with § 521(2) this way:

We begin with the pertinent text of section 521(2)(A). Congress has mandated that a debtor must
file a statement of intention with respect to the retention or surrender of such property and, if’
applicable, specifying that such property is claimed as exempt, that the debtor intends to redeem
such property, or that the debtor intends to reaffirm debts secured by such property. 11 U.S.C. §
521{2)(A). The trouble lies with the phrase ‘if applicable.” Do those words merely indicate that the
three options — exemption, redemption, and reaffirmation — are relevant when a debtor intends to
retain and not applicable when a debtor chooses to surrender the collateral? If so, section
521(2)(A) sets out an exhaustive set of retention options. Or, docs ‘if applicable’ mean ‘if’ the
debtor wishes 1o choose any of the three options that follow on its heels, i.e., when redemption,
reaffirmation, and exemption ‘apply,’ that intention must be specifically stated? If the latter
construction is correct, then section 521(2)(A) leaves available other methods of retention, such as
by keeping the loan eurrent.

370 F.3d 362, 370 (3d Cir. 2004) (internal quotations omitted).

36 An ipso fucto clause is a provision in an underlying agreement that has the effect of placing the debtor in default
by reason of the occurrence, pendency or existence of a bankruptey or insolvency proceeding. See, e.g., I re Lopez,
440 B.R. 447, 448 n.2 (Bankr. E.D. Va. 2010).

37 As explained in I re Parker, the analysis is actually more nuanced:

11
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many courts had with this issue. The lack of a clear enforcement mechanism in § 521(2) also
complicated matters; some courts held that a creditor could not compel a debtor to surrender
since the debtor’s duty was limited to filing the statement of intent and a creditor could not be
compelled to reaffirm.*® Other courts said a creditor’s remedy was to move to lift the stay.40 This
court is not aware of any courts during this period, however, that ordered a debtor to perform the
intention to surrender property to a creditor in the way Wells Fargo seeks to do now.

Against this backdrop, Congress enacted the Bankruptcy Abuse Prevention and

Consumer Protection Act (“BAPCPA”) in 2005.*" 1t was widely reported that one of the abuses

Congress intended to fix was the ride-through loophole. And Congress did add a number of

The Second, Fourth, and Tenth circuits have held that debtors who are current on their loan
payments on secured property may elect to retain the property and make the payments specified in
the contracts with the creditor. Jn re Boodrow, 126 F.3d at 53; Hoine Owuers Funding Corp. v.
Belanger (In re Belanger), 962 F.2d 345, 347 (4th Cir. 1992); Lowry FFed. Credit Union v. West,
882 F.2d 1543, 1547 (10th Cir. 1989). After a thorough review of the extant case law, the Second
Circuit held that the statute “appears to serve primarily a notice function, not necessarily to restriot
the substantive options available to a debtor who wishes to retain collateral security a debt.” fn re
Boodrow, 126 F.3d at 51. The Fourth Circuit concluded that the words “if applicable” meant that
there are other options available to the debtor. In re Belanger, 962 F.2d at 348. The Tenth Circuit
decided that the plain language of the statute was mandatory, but as the statute gives no power of
enforcement, the bankruptey court, in its discretion may allow the debtor to keep possession of the
property and continue to make payments: “[A]lthough we regard as mandatory the provisions of
[§ 521, we do not believe these provisions make redemption ot reaffirmation the exclusive means
by which a bankruptcy court can allow a debtor to retain secured property.” foi re Lowry, 882 F 2d
at 1547,

31339 F.3d 668, 672 (9th Cir. 1998).

The Fifth, Eleventh, and Seventh cireuits disagree, holding that once the debtor decides to retain
rather than surrender the property, he is restricted to the *applicable’ options of claiming an
exemption, redeceming the property, or reaffirming the debt. Johnson v. St Fin. Co. {in re
Johnson), 89 F.3d 249, 252 (5th Cir. 1996) (per curiam); Taylor v. AGE Fed Credit Union (In e
Taylor), 3 F.3d 1512, 1516 (11th Cir. 1993); fn re Edwards, 901 F.2d 1382, 1387 (7th Cir. 1990).
“Permitting a debtor to retain property while keeping up installment payments without a
reaffirmation of personal liability allows a debtor to force a new arrangement on a creditor.” /d. at
1386.

Parker, 139 F.3d at 672,

* See, e.g., Inre Turner, 156 F.3d 713 (7th Cir. 1998).

0 See, e.g, Inre Donnell, 234 B.R. 567 (Bankr. D.N.H. 1999).
* pub, L. No. 109-8, 119 Stat. 23 (2005).
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provisions related to an individual debtor’s rights and duties with respect to secured debts. Those
amendments
o expanded the individual debtor’s duty to file a statement of intention to all
secured debts, not just consumer ones*
¢ shortened the time for the debtor to perform the intention™
e added a new debtor duty to “not retain possession” of certain personal property
unless the debtor timely reaffirmed the debt or redeemed the property™
e added a “penalty” for violations of the duty not to retain possession by providing
for an automatic 1ift of stay before the dischargc45
o added a separate provision in § 362(h) lifting the stay when the debtor either
failed to timely file the statement of intention with respect to certain personal
346

property or failed to “take timely the action

¢ modified the savings clause in § 521(a)(2) to make it subject to § 362(h)"

2§ 521(a)@)(A).

“ From 45 days after filing the statement of intent (which was due 30 days afier the bankruptcy filing) to 30 days
“after the first date set for the meeting of creditors.” § 521(a)(2)(B).

44

In a case under chapter 7 of this title in which the debtor is an individual, [the debtor shall] not
retain possession of personal property as to which a creditor has an allowed claim for the purchase
price secured in whole or in part by an interest in such personal property unless the debtor, not
later than 45 days after the first meeting of creditors under section 341(a), either —

(A) enters into an agreement with the creditor pursuant to section 524(c) with respect to

the claim secured by such property; or

(B) redeems such property from the security interest pursuant to section 722,

§ 521(a)(6).
* The hanging paragraph falling after § 521(a)(7) provides that, “[i}f the debtor fails to act within the 45-day period
referred to in paragraph (6), the stay under section 362(a) is terminated with respect to the personal property of the
estate or of the debtor which is affected, such property shall no longer be property of the estate, and the creditor may
lgke whatever action as to such property as is permitted by applicable nonbankruptcy law ... .”

§ 362(h).
47§ 521(a)(2)(B). The savings clause now provides “except that nothing in subparagraphs (A) and (B) of this
paragraph shall alter the debtor’s or the trustee’s rights with regard to such property under this title, except as
provided in section 362(h).”

13
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o validated the enforcement of ipso fucto clauses in certain circumstances related to
certain personal property48

o authorized secured creditors with an interest in the debtor’s principal residence to
seek or obtain periodic payments “associated with a valid security interest in lieu
of pursuit of in rem relief to enforce the lien,”*

If Congress intended to abrogate ride-through with these changes, its efforts failed. Most
courts agree that these changes, when read together, have for the most part eliminated ride-
through on personal property, since a debtor’s rights under the savings clause are now subject to
the stay-lifting provisions of § 362(h).%° But as far as under what circumstances the stay lifts,
when it lifts, the impact of the invalidation of ipse facto clauses, and other issues arising out of
this spaghetti-tangle of Code provisions, courts continue to disagree,”’ and for good cause:
Congress did not materially change the language of former § 521(2)(A); did not remove the
offending “if applicable” language; did not define “retention or sutrender”; and did not specify
what is required to “perform an intention.”

Most importantly, the new duty “not to retain” and the new “penalties” (lift of stay and
validation of the ipso facto clause) for retaining without reaffirming expressly apply only to a

debtor’s retention of personal property. Conversely, the express Congressional blessing of a

8 8 521(d) (“If the debtor fails timely to take the action specified in subsection (a)(6) of this section, or in
paragraphs (1) and (2) of section 362(h) . . . nothing in this title shali prevent or limit the operation of a provision in
the underlying lease or agreement that has the effect of placing the debtor in default under such lease or agreement
?Qy reason of the occurrence, pendency, or existence of a proceeding under this title or the insolvency of the debtor.™)
§ 524().
0 See, e.g., Dumont v. Ford Moter Credit Co. (In re Dumont), 581 F.3d 1104 (9th Cir, 2009); In re Miller, 443 B.R.
S4 (Bankr. D. Del. 2011); in re Donald, 343 B.R. 524 (Bankr. E.D.N.C. 2006). But see Coasial Fed. Credit Union v.
Hardiman, 398 BR. 161, 186 (E.D.N.C. 2008) (limited ride-through option for personal property post-BAPCPA,
also known as back-door ride-through).
Y Fg., Inre MeMullen, 443 B.R, 67 (Bankr, E.D.N.C. 2010) (discussing issues with when the stay lifts pursuant to
§ 362(h)). There are also splits of authority with respect to nearly all of the ride-through BAPCPA amendments.

14
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creditor’s ability to accept mortgage payments appears to codify ride-through for a debtor’s
home mortgage.*
Turning Back to the Parties’ Arguments in this Case

It is somewhat difficult to follow Wells Farge’s arguments about surrender, Wells Fargo
both argues that Ruby has no ownership in the Willow properties because she already
“surrendered” the properties {as though Wells Fargo now owns the properties), and also argues
that that she should be compelled to surrender them. These verbal gymnastics do not help the
court determine what § 521(a}(2) means. So the court will take each of Wells Fargo’s arguments
in turn.
§ 521(a)(2) Does Not Effectnate a Surrender; § 521(a)(2} is a Notice Statute

Wells Fargo’s first argument is that § 521(a)(2) substantively effectuated a suwrender of
the N. Willow Properties, because Congress intended § 521(a)(2) to operate as something more
than a notice statute. The court disagrees.

Returning to the interpretation of § 521(a)(2) and the meaning of the phrase “retention or
surrender,” the only logical way to interpret the word “surrender” is in contrast to what Congress
thought was its opposite — “retention.” The plain meaning of “retention” is to retain or keep as
opposed to relinquishing or giving up. So when Ruby filed a statement of intention that she was
surtendering the N. Willow properties, she expressed her intention to relinquish or to give up —
as opposed to keeping — those properties.

But nothing in § 521(a)(2)(A) accomplished transferring 313 and 317 N. Willow fo Wells
Fargo, for multiple reasons. First, if § 521(a)2)(A) effectuated a surrender upon the filing of the

statemnent of intention, then § 521(a)2)(B) would be supetfluous — there would be no reason for

52 ., I re Lopez, 440 B.R. 447 (Bankr, ED. Va. 2010); In re Carabelio, 386 B.R. 398, 402 (Bankr, D. Conn,
2008); but see In re Harris, 421 B.R. 597 (Bankr. 8.D. Ga. 2010).
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the Code to set a deadline for the debtor’s performance of the intention. Second, there would also
be no need to vest chapter 7 trustces with a duty to ensute performance of debtors’ intentions.
And third, the savings clause preserving debtors” and trustees’ rights would be unnecessaty,
since neither would have any rights in the “surrendered” property. Wells Fargo’s argument that §
521(a)(2) effectuated a swrrender also ignores Missouri law requirements for transferring real
cstate.

Interpreting § 521(a)(2) to effectuate a real estate transfer would in fact deprive trustees
of their statutory rights to administer property of the estate and avoid liens. And when Congress
intended that a party surrender property “to” another party, it knew how to do so: § 521(a)(4)
imposes a duty on the debtor to “survender fo the trustee all property of the eslate . . . 2
(emphasis added).”

For all these reasons, “sutrender” in the phrase “retention or surrender” cannot mean
surrender fo Wells Fargo; indeed, both parties here ultimately reach a similar definition of
surrender as being merely a relinquishment, which is consistent with the definition reached by
the majority of courts,>

The focus then must be on what it means for a debtor to “perform the intention,” and
what happens when a debtor does not perform, a nuance both parties have overlooked. Here is

where the BAPCPA amendments and the pre-BAPCPA case law must be viewed together, and

the obvious question asked: given that a majority of courts and the leading commentator®

5% Compare § 521(a)(2)(A) with § 1325()(5)(C) (with respect to treatment of secured claims in a chapter 13 plan,
authorizing a plan treatment option that allows the debtor to surrender “the property securing such claim to such
holder™).

5% See, e.g., Inre Corter, 390 B.R. 648, 652 (Bankr. W.D. Mo. 2008 (quoting In re Stane, 166 B.R. 621, 623 (Bankr,
S.D. Tex. 1993)).

55 4 COLLIER ON BANKRUPTCY § 521.14[5] (Alan N. Resnick & Henry J. Sommer eds., 16 ed.). COLLIER still takes
the view that § 521 (a)(2) operates as a notice statute, even after the passage of BAPCPA.
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viewed § 521{a)(2) as a notice statute, did Congtess intend for the BAPCPA amendments to
change § 521°s interpretation with respect to home mortgages? The logical answer is no.

First, the amendments related to ride-through did not change other provisions of the Code
governing Ruby’s and Wells Fargo’s respective rights in the N. Willow properties throughout the
bankruptcy case. All legal and equitable interests Ruby had with respect to the N. Willow
properties became property of the estate under § 541(a) and Wells Fargo was automatically
stayed from enforcing its liens under § 362(a). The Code also vested Ruby with certain limited
avoidance powers with respect to these propetties under § 522(f) and (g}. Ruby timely filed a
statement of intention to surrender, and did not oppose Wells Fargo’s motion to lifi the stay to
allow Wells Fargo, as it put it, to “seek the return of [the] property.” Ruby received a discharge,
extinguishing her personal liability under § 524, When the trustee abandoned his interests in the
N. Willow properties, all of Ruby’s legal and equitable interests were abandoned back to her
under § 554(c) and § 521(a)(2)’s savings clause. These rights included any equitable rights Ruby
might have had under Missouri faw to challenge the switched legal descriptions.

Second, the reason Ruby had a fourth option to “retain” notwithstanding her stated
intention to surrender is that Congress provided that option in § 524(), when it authorized Wells
Fargo to accept periodic payments in lieu of foreclosing its in rem interest. In other words, as
explained above, § 524(j) codified the ride-through option that the majority of courts recognized
pre-BAPCPA with respect to home mortgages such as Ruby’s.

The Code thus sets up a dichotomy in treatment between creditors with liens in personal
property and creditors with liens in real estate, particularly home mortgages. Yet, the Code has

long drawn distinctions between secured creditors depending on the nature of their security.56

* See, e.g., § 522(f) (allowing for avoidance of only certain types of liens).
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The normal rule of statutory construction is that if’ Congress intends for legislation to
change the interpretation of a judicially-created concept, it makes that intent specific. Courts
have followed this rule with particular care in construing the Bankruptcy Code.”” The court
therefore rejects Wells Fargo’s argument that § 521(a)(2) effectuated a surrender of the N.
Willow properties to Wells Fargo. The court also rejects Wells Fargo’s argument that the Code
required Ruby to do anything other than file a statement of intention with respect to the N.
Willow properties and to “perform.” Wells Fargo’s remedy for Ruby’s failure to perform was the
remedy it chose, to move from relief from stay. The court therefore concludes that § 521(a)(2)
continues to operate as a notice statute with respect to home mortgages.5S
Wells Fargo’s Argument that Ruby Ias Asserted a Contrary Position in State Court

Wells Fargo next asserts that by making a “sworn promise” to surrender the N. Willow
properties in the bankruptcy court, Ruby cannot take a contrary position in the State Court
Action and this court should therefore “enforce” the sworn promise. Wells Fargo appears to
suggest that the statement of intention is a contract, the breach of which entitles it to the
contractual remedy of specific performance. For the reasons sct forth helow, the court rejects
Wells Fargo’s argument in part, and on its own motion abstains in part.

First, the court rejects Wells Fargo’s argument that Ruby’s statement of intention was a
“sworn promise” to surrender the N. Willow properties. The statement of intention itself belies
the notion that it created an enforceable contract. A filed statement of intention (Official Form

108) is indeed executed under penalty of perjury,”® but here states literally that Ruby’s infent as

57 In re Monioya, 333 B.R. 449, 457 (Bankr. D. Utah 2005).

%8 The court need not decide whether § 521(a)(2) operates as a notice statute with respect to secured personal
property.

*% Rule 1008; 28 U.S.C. § 1746.
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of April 25, 2012 was to surrender 317 N. Willow and 313 N, Willow (“Lot with Abandoned
Structure™).

Second, statements of intention are just that — of intent. Debtors have limited rights to
amend their statements of intention.® It is hornbook law that expressions of intent, which by
definition may be changed, do not give rise to an enforceable contract.®! Thus, the argument that
the statement of intention is somehow a “promise” which gives risc to some right to damages for
breach or enforcement in the nature of a contract right is not supported by the Official Form
itself or by the statement Ruby actually si gned,”

What Wells Fargo is in essence arguing is that Ruby — having converted her case on a
representation she was surrendering her home and signing a statement of intention to that effect —
should be judicially estopped from taking a contrary position in the State Cowrt Action.

Judicial estoppel is an cquitable doctrine created to protect the integrity of the judicial
process‘63 Judicial estoppel prevents a party from taking a position in one court that is contrary to
a position taken in another comt.® A court applying judicial estoppel considers three factors:
whether a party's later position is “clearly inconsistent with its earlier position”; “whether the
party has succeeded in persuading a court to accept that party’s earlier position, so that judicial
acceptance of an inconsistent position in a later proceeding would create the perception that
cither the first or the second court was misled”; and “whether the party seeking to assert an

inconsistent position would derive an unfair advantage or impose an unfair detriment on the

% The Code expressly references amendments of statements of intention with respect to personal property. See §
362(h)(1)(B) (referencing that statement “as it may be amended . . ). And Rule 1009(b} expressly grants a debtor
a limited right to amend the statement within the time period provided in § 521(a).

¢! See, e.g., Marthews v. City of Memphis, 14-cv-2094, 2014 WL 3049906, at *5 (W.D, Tenn. July 3,2014).

% judicial estoppel may be appropriate based on actions that are inconsistent with a statement of intent. However, to
the extent Wells Fargo could make this argument, the proper place to do so is in the State Court Action, and not
here. See In re Guerra, 544 B.R. 707, 711 (Bankr. M.D. Fla. 2016).

3 New Hampshire v. Maine, 532 U.S. 742, 749 (2001).

“Id. at 749.
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opposing party if not estopped.”®® The determination of whether to apply judicial estoppel is an
equitable one, however, and possible defenses include inadvertence and mistake.

Here, this court cannot determine based on the stipulated facts whether Ruby should be
judiciaily estopped in the State Court Action from challenging Wells Fargo’s liens. Yes, Ruby
through counsel represented she was converting to chapter 7 to surrender her “home,” but Ruby
claimed different properties at different times as her homestead and did not describe which
property she was referring to in the motion to convert. There is no evidence before this count that
Wells Fargo relied on the statement in the conversion motion or was even served with the
motion,

Second, there is likewise no evidence Wells Fargo relied on the statement of intention.
There is no certificate of service in the court record that shows Ruby gave notice of the statement
to Wells Fargo as required by Rule 1007(b)(2). And, Wells Fargo’s motion for relief was already
pending when the statement of intention showing surrender was filed and Wells Fargo did not
amend its motion for relief to reference the statement.

Finally, and most importantly, this court cannot say it was misied by Ruby’s statements
in the conversion motion or the statement of intention, Other cases have found it appropriate to
judicially estop a debtor where the debtor obtained a discharge notwithstanding a failure to
disclose assets, for example, on the grounds the bankruptcy court in granting the chapter 13
debtors a discharge had accepted the debtors® representation that they had no undisclosed
assets.%” But performing the intention in a statement of intention is not a prerequisite to obtaining

a discharge under § 727.

® Id. at 750-51.
* Id. at 743.
 E.g., Jones v. Bob Evans Farms, Inc., 811 F.3d 1030, 103334 (8th Cir. 2016).
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That being said, there are certainly inconsistencies — by both parties — in their statements
to this court: Ruby’s discrepancies in which property or properties constituted Ruby’s
homestead and which properties she owned with Rita, and Wells Fargo’s inaccurate recitation of
the nature of liens, failure to serve Rita with the motion for relief, and later release of its lien. But
the parties have presented no evidence regarding these inconsistencies and whether the
inconsistencies were caused by inadvertence or mistake. They have presented no evidence about
whether Ruby’s apparent change of mind about keeping the home was inspired by Wells Fargo’s
lien release or something else. The court therefore believes that it is the state court that is in the
best position to determine whether either party should be judicially estopped with respect to their
respective positions, particularly given that this court has no jurisdiction over the parties’ state
law claims.®

In sum, the court denies Wells Fargo’s request to compel Ruby to surrender or to
otherwise comply with the statement of intention, and abstains® from any determination about
whether either party should be judicially estopped with respect to positions taken in the State
Court Action,

Ruby’s Failure to Relinquish Possession and Control of the N. Willow Properties is Nol an
Abuse of the Bankruptcy System

Wells Fargo argues that Ruby’s failure to relinquish possession and control of the N,
Willow properties is an abuse of the bankruptcy system, such that this court should employ its
equitable pewers to require her to reaffirm its debt, redeem the properties, or, in the alterative,

vacate her discharge and enjoin her from pursuing the State Court Action. The court disagrees.

28 U.S.C. § 1334(b); Specialty Mills, Inc. v. Citizens State Bank, 51 F.3d 770, 773-74 (8th Cir. 1995)(discussing
when a matter is sufficiently related to the bankruptcy proceeding to be a “related to” proceeding for purposes of
“related to” jurisdiction; adopting the so-called Pacor test, from Pacar, hic. v. Higgins, 743 F.2d 984 (3d. Cir.
1984)). See also In re Kourogenis, 539 B.R. 625, 631 (Bankr. 5.D. Fla. 2015) (“Federal courts simply cannot
intervene” to tell a state court how to use its judicial discretion).

28 U.S.C. § 1334(c)(]).
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Section 105(a) provides that “[t]he court may issue any order, process, or judgment that is
necessary or appropriate to carty out the provisions of this title.” Section 105(a) powers are nof,
however, to be employed in contravention of express provisions of the Bankruptey Code.”

Section 524(c)(1) requires that any reaffirmation agreement be entered “before the
granting of the discharge.” Rule 4008 sets a deadline to file a reaffirmation agreement “no later
than 60 days after the first date set for the meeting of creditors . . . .” Many courts recognize
authority to vacate a discharge order for the purpose of filing reaffirmation agreements,””
Regardless of that authority, however, Wells Fargo cites no authority requiring a debtor whose
debt has been discharged some seven years hence to now reaffirm a debt; to do so would
contravene § 524(c)(3)(A)’s requirement that reaffirmation agreements be voluntary.72

Likewise, the court has no authority to require a debtor to redeem real property under §
722 since that section applies solely to personal, not real, property. And, there is certainly no
authority to vacate or even deny a discharge for an alleged “failure to surrender”; the grounds to
deny or revoke a discharge are expressly set forth in § 727 and none of the grounds even refer to
filing or performing a statement of intention,”

The court, in sum, does not have the equitable power to compel Ruby to reaffirm Wells
Fargo’s debt, to order her to redeem, or o vacate her discharge, since all of those requests
contravene express provisions of the Code. The court likewise does not have authority to enjoin

Ruby from pursuing her State Court Action, since § 105(a) powers are limited to those necessary

" Law v. Siegel, 134 S. Ct. 1188, 1194 (2014).

7! See, e.g, In re Echvards, 236 B.R. 124, 127 (Bankr, D.N.H. 1999) (motions to vacate discharge for purposes of
filing a reaffirmation agreement allowed upon showing of special circumstances). But see Inre Rigal, 254 B.R. 145
(Bankr. $.D. Tex. 2000) (no authority to vacate discharge to allow for filing of a reaffirmation agreement).

2 A reaffirmation agreemeit, to be enforceable, must be a “fully informed and voluntary agreement by the debtor.”
A creditor likewise cannot be compelled to accept a reaffirmation agreement from a debtor. L.g., Matier of Turner,
156 F.3d 713 (7th Cir. 1998).

7 1y re Ryan, 560 B.R. 339, 351 (Bankr, D. Haw, 2016), appeal docketed, No. HI-16-1391 (B.A.P. 9th Cir. Nov. 2,
2016).
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to carry out the provisions of title 11, and Ruby’s actions in state court do not implicate any
Code provisions.

As a final matter, even if this court had such equitable powers, it would not employ them
in this case. Ruby signed a statement indicating her intention to surrender the N. Willow
properties five years ago; Wells Fargo in turn obtained relief from stay on the grounds it intended
to seek return of the property. Yet Wells Fargo has still not foreclosed and in fact released a
portion of its lien. After the release and seeming inaction on the part of Wells Fargo, Ruby secks
a declaration of her rights and other damages arising out of that lien release. For her to do so in
no way abuses the bankruptey system.

The Majority of Courts and Previous Cases in This District do nol Support Weils Fargo’s
Position

Wells Fargo’s final argument is that by reason of the overwhelming weight of authority,
this court should grant its motion. Wells Fargo has not accurately reported the state of the law,

First, the majority of cases do not support Wells Fargo’s interpretation of the meaning of
“surrender.” The term is used in many provisions of the Code and in many contexts, and citing
cases interpreting whether a debtor may surrender property to a creditor in the context of a
chapter 13 plan, for example,™ is not necessarily determinative of the effect of a debtor’s
intention to surrender in a chapter 7 and pursuant to § 521(a)(2).

Second, Wells Fargo’s argument that the Western District of Missouri has decided this
issue is disingenuous, It is true that two bankruptey judges in this district rejected ride-through

pre-BAPCPA.™ But Wells Fargo neglects to note that a third judge expressly disagreed with his

™ See § 1325(a)(5)(¢) (“surrender . . . to” a creditor),
" Inre Gerling, 175 B.R. 295 (Bankr. W.D. Mo. 1994) (Federman, 1.); In re Podnar, 307 B.R. 667,670 n.3 (Bankr.
W.D. Mo. 2003) (Venters, J.).
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colleagues and determined ride-through was permissibla76 In any event, those fraternal
disagreements are irrelevant — Congress changed the law.

Next, Wells Fargo cites a post-BAPCPA case, In 1e Carier,”" for the proposition that §
521(a)(2) means that a debtor must surrender collateral “to” the secured creditor, Wells Fargo’s
reliance on this case is, again, misplaced.

Carter, another case by my esteemed colleague Judge Federman, is a chapter 13 case. In
Carier, the debtor proposed a plan to surrender certain real property “in lieu” of the first and
second lienholder’s claims. The plan was confirmed without objection, Later, the second
lienholder objected to the chapter 13 trustee’s notice to allow claims, arguing that it was entitled
to file an unsecured deficiency claim once the first lienholder foreclosed.”™ The court disagreed.

In discussing the effect of the confirmed plan, Carter reasons that “the term ‘surrender’
was contemplated by Congress to be a return of property and a relinquishing of possession or
controf to the holder of the claim.”™ Yet Carter goes on to say something important that Wells
Fargo conveniently omits: that “[(]he statute does not require a debtor to transfer titie by
executing and delivering a deed in order to effectuate surrender.”®® Carter correctly held that the
effect of a confirmed plan under § 1327 appropriately bound the creditor from assetting an
unsecured deficiency claim,®' That is far from Wells Fargo’s proposition that a statement of
intention filed in a chapter 7 case must be “enforced” by an injunction years later under the

circumstances of this case, in which a debtor is pursuing state court remedies arising from an

7 In re Canady-Houston, 281 B.R. 286 (Bankr. W.D. Mo. 2002) (Koger, 1.).
7 In re Carter, 390 B.R. 648 (Bankr. W.D. Mo, 2008).

™ Id. at 650.

¥ Carter, 390 B.R. at 652 (citation omitted).

8 1d (citations and internal quotations omitted),

¥ Id. at 654.

24

109



2017 WINTER LEADERSHIP CONFERENCE

Case 10-50237-can? Doc 185 Filed 06/14/17 Entered 06/14/17 17:42:06 Desc Main
Document  Page 25 of 28

admitted release of lien and alleged trespass. In sum, the court agrees with the result in Carter,
but that result is simply inapposite to this case,

Finally, Wells Fargo relies most heavily on the Eleventh Circuit’s recent Failla case.*
For several reasons, the court declines to follow Failla and concludes its reasoning does not
apply in the context of this case.

Supetficially, Failla would seem to have great appeal.

In Failla, the debtors’ lender had commenced a judicial foreclosure action against the
debtors® Florida home before they filed their chapter 7 bankruptcy. The debtors’ chapter 7
bankruptey filing automatically stayed the state court foreclosure action. According to the
Eleventh Circuit, the debtors admitted in the bankruptey proceeding that they owned the home,
that the house was collateral for a mortgage, and that the balance of the mortgage exceeded the
value of the home.®® The debtors’ statement of intention indicated that they intended to surrender
the home, and, based on the negative value, the chapter 7 trustee abandoned his interest. After
their discharge and the abandonment, however, the debtors continued to live in the house while
opposing the judicial foreclosure.

The lender filed a motion with the bankruptcy court to compel surrender of the home,
and the bankrupicy court granted the motion.*® The bankruptey court also ordered the debtors to
stop opposing the foreclosure action. The district cowt affirmed the bankruptey court’s ruling,¥

and debtors appealed to the Eleventh Circuit. The Eleventh Circuit likewise affirmed.

% 1) re Failla, 838 F.3d 1170 (11th Cir. 2016). Wells Fargo cites several other Florida bankruptcy cases, but they
are all from bankruptcy courts that are bound to follow Faifla and therefore do not independently carry any
E}ersuasive weight.

Faille, 838 F.3d at 1173,
* 529 B.R. 786 {Bankr. S.D. Fla. 2014).
% 542 B.R. 606 (S.D. Fla. 2015).
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The Eleventh Circuit divided its discussion into two parts. It first held that § 521(a)(2)
“prevents debtors whe surrender their property from opposing a foreclosure action in state
court.”®® Second, it found that the bankruptcy court had authority to compel the debtors te desist
from opposing the lender’s foreclosure action under § 105(2).%”

The Eleventh Circuit in Failla held true to its pre-BAPCPA ride-through decision in
Taylor,®® which had determined that § 521(2) did not permit tide-through but required
“surrender.” The Failla court also upheld the bankruptey court’s authority under § 105(a) to
prevent abuses in its court. The ruling in Failla does not, however, support Wells Fargo here, for
several reasons.

First, the Eighth Circuit, unlike the Eleventh Circuit, does not have pre-BAPCPA law
informing its interpretation of § 521(a)(2). Second, ride-through of home mortgages is now
permitted — an argument apparently not raised in Failla. And third, this court has found, unlike
the bankruptcy court in Failla, that Ruby did not abuse the bankruptey process. Here, there was
no pre-bankruptey foreclosure., Here, Ruby originally filed a chapter 13 bankruptey in an attempt
to keep her home. Here, Wells Fargo obtained stay relief, but did not foreclose. And here, Wells
Fargo has filed a deed of release.

Under the circumstances in Failla, the Eleventh Circuit could certainly conclude that
opposing the foreclosure was in effect an impermissible ride-through in violation of the debtors’
duties under Taylor. It follows then, that it was appropriate for the circuit court to affirm the

bankruptey court’s use of equitable powers to enforce the debtors’ duty to reaffirm or surrender.

8 Failla, 838 F.3d at 1174,
¥ 1d.
® Iy ve Taylor, 3 F.3d 1512 (111h Cir. 1993).
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A more recent case, In re RyaM,89 sets forth persuasive reasons under similar
circumstances (and following Ninth Circuit pre-BAPCPA law allowing ride-through) why Failla
is incotrect. But, this court need not decide whether there might be circumstances under which it
might be appropriate to exercise § 105(a) powers: in this case, Ruby is not opposing a state court
foreclosure action and there is another interested party (Rita) over whom this court has no
authority or jurisdiction, Thus, the Failla case, cven if correctly decided, does not apply under
the facts here.

Conclusion

The court can envision rare situations, during the pendency of a chapter 7 case, in which
it might be appropriate to use its § 105(a) powers to compel a debtor to do something in
connection with a statement of intention or to somehow enforce performance of the intention in
the statement, particularly with respect to personal property. In this case, however, Wells Fargo
obtained relief from stay during the bankruptcy case, reciting a need for immediate relief “to
prevent irreparable harm,” and yet did not (and has still not) foreclosed; Wells Fargo through
agents allegedly intruded upon property after arguably releasing a lien; and Wells Fargo obtained
relief from stay based on arguably inaccurate facts and without service on all proper parties.
Wells Fargo cites no statutory ot legal authority supporting a result that would enjoin Ruby or
prevent her from having her day in state court.

The court therefore denies Wells Fargo’s Motion to Compel, The court abstains from
determining whether either patty should be judicially estopped based on positions taken in the
bankruptey court, Given that the chapter 7 trustee has been informed of the State Court Action
and has abandoned any interest of the estate in such action, the court also directs the clerk to

enter an order reclosing the case.

% 560 B.R. 339.
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A separate order shall issue.

Date: 6/14/2017 /s/ Cynthia A. Norton
Cynthia A. Norton
United States Chief Bankruptcy Judge
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Before MARCUS and WILLIAM PRYOR, Circuit Judges, and LAWSON,’
District Judge.

WILLIAM PRYOR, Circuit Judge:

This appeal requires us to decide whether a person who agrees to
“surrender” his house in bankruptcy may oppose a foreclosure action in state court,
David and Donna Failla filed for bankruptey in 2011 and agreed that they would
surrender their house to discharge their mortgage debt. But the Faillas continued to
oppose a foreclosure proceeding in state court. Citibank then filed a motion to
compel surrender in the bankruptcy court and argued that the Faillas had breached
their duty to surrender the property. The bankruptcy court granted the motion, and
the district court affirmed. Because the word “surrender” in the bankruptcy code,
11 U.S.C. § 521(a)(2), requires that debtors relinquish their right to possess the
property, we affirm.

L. BACKGROUND

David and Donna Failla own a house in Boca Raton, Florida. They financed
their purchase with a $500,000 mortgage. The Faillas defaulted on that mortgage in
2009. Citibank, the owner of the mortgage and the promissory note, filed a
foreclosure action in a Florida court. The Faillas are opposing that foreclosure

action,

* Honorable Roger H. Lawson, Jr., United States District Judge for the Middle District of
Georgia, sitting by designation.
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The Faillas filed for bankruptey in 2011. During the bankruptcy
proceedings, the Faillas admitted that they own the house, that the house is
coliateral for the mortgage, that the mortgage is valid, and that the balance of the
mortgage exceeds the value of the house. They also filed a statement of intention,
11 U.S.C. § 521(a)(2), to sutrender the house. Because the house had a negative
value, the trustee “abandoned” it back to the Faillas, 11 U.S.C. § 554. The Faillas
continue to live in the house while they contest the foreclosure action.

Citibank filed a motion to compel surrender in the bankruptcy court.
Citibank argued that the Faillas’ opposition to the foreclosure action contradicted
their statement of intention to surrender the house. The Faillas argued that their
opposition to the foreclosure action is not inconsistent with surrendering the house.

The bankruptcy court granted Citibank’s motion to compel sutrender and
ordered the Faillas to stop opposing the foreclosure action. See In re Failla, 529
B.R. 786, 793 (Bankr. S.D. Fla, 2014). The bankruptcy court explained that if the
Faillas do not comply with its order, it may “enter an order vacating [their]
discharge.” Id. The district court affirmed on appeal. See Failla v. Citibank, N.A.,
542 B.R. 606, 612 (S.D. Fla. 2015).

The Faillas now appeal to this Court. After the parties filed their briefs,
Citibank filed a motion to strike portions of the Faillas’ briefing that were raised

for the first time on appeal. The disputed sections argue that the only remedy
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available to the bankruptcy court was lifting the automatic stay for Citibank, which
would allow Citibank to foreclose on the house in the ordinary course. This Court
ruled that the motion to strike should be cartied with the case.

II. STANDARD OF REVIEW

“Because the district court functions as an appellate court in reviewing
bankruptcy court decisions, this court is the second appellate court to review
bankruptcy court cases.” In re Glados, Inc., 83 F.3d 1360, 1362 (11th Cir. 1996).
We “assess the bénkruptcy court’s judgment anew, employing the same standard
of review the district court itself used.” In re Globe Mfg. Corp., 567 F.3d 1291,
1296 (11th Cir, 2009). “Thus, we review the bankruptcy court’s factual findings
for clear error, and its legal conclusions de novo.” Id.

1. DISCUSSION

We divide our discussion in two parts. First, we explain that section
521(a)(2) prevents debtors who surrender their property from opposing a
foreclosure action in state court. Second, we explain that the bankruptcy court had
the authority to order the Faillas to stop opposing their foreclosure action.

A. Debtors Who Surrender Their Property in Bankruptcy May Not Oppose a
Foreclosure Action in State Court.
Section 521(a)(2) states a bankruptcy debtor’s responsibilities when his

schedule of assets and liabilities includes mortgaged property:
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(a) The debtor shall . . .

(2) if an individual debtor’s schedule of assets and liabilities
includes debts which are secured by property of the estate—

(A) within thirty days after the date of the filing of a petition
under chapter 7 of this title or on or before the date of the
meeting of creditors, whichever is eatlier, or within such
additional time as the court, for cause, within such period fixes,
file with the clerk a statement of his intention with respect to
the retention or surrender of such property and, if applicable,
specifying that such property is claimed as exempt, that the
debtor intends to redeem such property, or that the debtor
intends to reaffirm debts secured by such property; and

(B) within 30 days after the first date set for the meeting of
creditors under section 341(a), or within such additional time as
the court, for cause, within such 30-day period fixes, perform
his intention with respect to such property, as specified by
subparagraph (A) of this paragraph;

except that nothing in subparagraphs (A) and (B) of this paragraph

shall alter the debtot’s or the trustee’s rights with regard to such

property under this title, except as provided in section 362(h).
11 U.S.C. § 521(a)(2). Subsection (A) requires the debtor to file a statement of
intention about what he plans to do with the collateral for his debts. See Fed. R.
Bankr. P. 1007(b)(2). The statement of intention must declare one of four things:
the collateral is exempt, the debtor will surrender the collateral, the debtor will
redeem the collateral, or the debtor will reaffirm the debt. See In re Taylor, 3 F.3d

1512, 1516 (11th Cir. 1993). After the debtor issues his statement of intention,

subsection (B) requires him to perform the option he declared. 7d.
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The question here is whether the Faillas satisfied their declared intention to
surrendet their house under section 521(a)(2)(B). To answer that question, we must
decide to whom debtors must surrender their property and whether surrender
requires debtors to acquiesce to a creditor’s foreclosure action. The district court
and the bankruptey court correctly concluded that the Faillas violated section
521(a)(2) by opposing Citibank’s foreclosure action after filing a statement of
intention to surrender their house.

We agree with both the district court and the bankruptcy court that section
521(a)(2) requires debtors who file a statement of intent to sutrender to surrender
the property both to the trustee and to the creditor. Even if the trustee abandons the
propetty, debtors’ duty to surrender the property to the creditor remains, The text
and the context of the statute compel this interpretation.

Reading “surrender” to refer only to the trustee of the bankruptey estate
renders section 521(a)(2) supetfluous with section 521(a)(4). Under the surplusage
canon, no provision “should needlessly be given an interpretation that causes itto
duplicate another provision.” Antonin Scalia & Bryan A. Garner, Reading Law 174
(2012). See also Inhabitants of Moniclair Twp. v. Ramsdell, 107 U.S. 147, 152
(1883) (“It is the duty of the court to give effect, if possible, to every clause and
word of a statute . .. .”"). Section 521(a)(4) states that “[tJhe debtor shall . . .

surrender to the trustee all property of the estate.” 11 U.S.C. § 521(a)(4). Because
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section 521(a)(4) already requires the debtor to surrender all of his property to the
trustee so the trustee can decide, for example, whether to liquidate it or abandon it
section 521(a)(2) must refer to some other kind of surrender.

When the bankruptcy code means a debtor must surrender his property either
to the creditor or the trustee, it says so. On the one hand, section 1325(a)(5)(C)
states that “the debtor surrenders the property securing such claim to such holder,”
which clearly contemplates surrender to a creditor. 11 U.S.C. § 1325(a)(5)(C)
(emphasis added). Congress did not use that language here. On the other hand,
section 521(a)(4) states that “[t]he debtor shall . . . sutrender o the trustee all
property of the estate,” which clearly contemplates surrender to the trustee. /d.

§ 521(a)(4) (emphasis added). Congress did not use that language either.

What Congress did say in section 521(a)(2) is “surrender,” without
specifying to whom the surrender is made. But the lack of an object makes sense
because a debtor who decides to surrender his collateral must surrender it to both
the trustee and the creditor. The debtor first surrendets it to the trustee, id.
§ 521(a)(4), who decides whether to liquidate it, id. § 704(a)(1), or abandon it, id.
§ 554. If the trustee abandons it, then the debtor surrenders it to thg creditor, id.
§ 521(a)(2).

The word “surrender” in section 521(a)(2) is used with reference to the

words “redeem” and “reaffirm,” and those words plainly refer to creditors. A
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debtor “redeems” property by paying the creditor a particular amount, and he
“veaffirms” a debt by renegotiating it with the creditor. See Taylor, 3 F.3d at 1514
n.2; see also 11 U.S.C. §§ 524(c), 722. Because “[clontext is a primary
determinant of meaning,” Scalia & Garner, supra, at 167, the word “surrender”
likely refers to a relationship with a creditor as well. We said as much in dicta in
Taylor, See 3 F.3d at 1514 n.2 (“Surrender provides that a debtor surrender the
collateral fo the lienholder who then disposes of it pursuant to the requirements of
state law.” (emphasis added)).

Other provisions of the bankruptey code that provide a remedy to ereditors
when a debtor violates section 521(a)(2) suggest that the word “surrender” does
not refer exclusively to the trustee. The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005, Pub. L, No. 109-8, § 305, 119 Stat. 23, added
two sections to the bankruptcy code that provide remedies for creditors with
respect to personal property. 11 U.S.C. §§ 362(h), 521(d). Section 362(h) punishes
a debtor who violates section 521(a)(2) by lifting the automatic stay which allows
the creditor to pursue other remedies against the debtor immediately. 11 U.S.C.

§ 362(h)(1). Section 362(h) allows the trustee of the bankruptcy estate to ovetride
this remedy, but only if the trustee moves the court to “order[] appropriate

adequate protection of the creditor’s interest.” /d. § 362(h)(2). And section 521(d)
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allows a creditor to consider the debtor in default because he declared bankruptcy
if the debtor violates section 521(a)(2). See id. § 521(d).

That these remedies apply only to personal property is irrelevant, Section
521(a)(2) uses the gene.ric word “property” and draws no distinction between real
and personal property. Congress provided additional remedies for creditors secured
by personal property, but the contextual clue remains the same. These remedies for
creditors reflect an obvious point about section 521(a)(2): it is a provision that
affects and protects the rights of creditors.

We also agree with the bankruptcy court and the district court that
“surrender” requires debtors to drop their opposition to a foreclosure action. The
bankruptcy code does not define the word “surrender,” so we give it its
“contextually appropriate ordinary meaning.” Scalia & Garner, supra, at 70; see
also In re Piazza, 719 F.3d 1253, 1261 (11th Cir, 2013) (applying this canon to the
bankruptcy code). One meaning of “surrender” is “to give or deliver up possession
of (anything) upon compulsion or demand.” Surrender, Webster’s New
International Dictionary 2539 (2d ed. 1961); see also Surrender, Oxford English
Dictionary (online ed.) (“To give up (something) out of one’s own possession or
power into that of another who has or asserts a claim to it.”) (all Internet materials
as visited Sept. 15, 2016, and available in Clerk of Court’s case file). But this

meaning is not contextually appropriate. When the bankruptcy code means
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“physically turn over property,” it uses the word “deliver” instead of “surrender.”
See, e.g., 11 U.S.C. §§ 542(a), 543(b)(1); see also id. § 727(d)(2) (using the phrase
“deliver or surtender,” which suggests they are different). The presumption of
consistent usage instructs that “[a] word or phrase is presumed to bear the same
meaning throughout a text” and that “a material variation in terms suggests a
variation in meaning.” Scalia & Garner, supra, at 170; see also Russello v. United
States, 464 U.S. 16, 23 (1983).

Another meaning of “surrender” is “[t]he giving up of a right or claim.”
Surrender, Black’s Law Dictionary (10th ed. 2014}, see also Surrender, Webster's
New International Dictionary 2539 (“To give up completely; to resign; relinquish;
as, to surrender a right, privilege, or advantage.”). This meaning describes a legal
relationship, as opposed to a physical action, which makes sense in the context of
section 521(a)(2)—a provision that describes other legal relationships like
“reaffirmation” and “redemption,” This definition is in line with existing
authorities. See In re Pratt, 462 F.3d 14, 18-19 (1st Cir. 2006) (“[TThe most
sensible connotation of ‘surrender’ in the . . . context [of section 521(a)(2)] is that
the debtor agreed to make the collateral availabie to the secured creditor—viz., to
cede his possessory rights in the collateral . . . .”); Inn re White, 487 F.3d 199, 205
(4th Cir. 2007) (“[Tlhe word ‘surrender’ [in section 1325(a)(5)(C)] means the

relinquishment of all rights in property, including the possessory right, even if such

10
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relinquishment does not always require immediate physical delivery of the
property to another.”); In re Plummer, 513 B.R. 135, 143-44 (Bankr. M.D. Fla.
2014); 8 Collier on Bankruptcy § 1325.06[4] (16th ed.) (“Surrender in th(e]
context [of section 1325(a)(5)(C)] means simply the relinquishment of any rights
in the collateral.”).

Because “surrender” means “giving up of a right or claim,” debtors who
surrender their property can no longer contest a foreclosure action. When the
debtors act to preserve their rights to the property “by way of adversarial
litigation,” they have not “relinquish[ed] . . . all of their legal rights to the property,
including the rights to possess and use it.” White, 487 F.3d at 206 (emphasis
omitted). The “retention of property that is legally insulated from collection is
inconsistent with surrender.” Id. at 207. Ordinarily, when debtors surrender
property to a creditor, the creditor obtains it immediately and is free to sell it.
Assocs. Commercial Corp. v. Rash, 520 U.S. 953, 962 (1997). Granted, a creditor
must take some legal action to recover real property-—namely, a foreclosure action.
See Fla. Stat. Ann. §§ 702.01-702.11, Foreclosure proceedings ensure that debtors
do not have to determine unilaterally issues of priority if there are multiple
creditors or surplus if the value of the property exceeds the liability. See Plummier,
513 B.R. at 144. Debtors who surrender property must get out of the creditor’s

way. “[1]n order for surrender to mean anything in the context of § 521(a)(2), it has

11
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to mean that . . . debtor[s] . . . must not contest the efforts of the lienholder to
foreclose on the property.” In re Elowitz, 550 B.R. 603, 607 (Bankr, S.D. Fla.
2016). Otherwise, debtors could obtain a discharge in bankruptcy based, in part, on
their sworn statement to surrender and “enjoy possession of the collateral
indefinitely while hindering and prolonging the state court process.” Id. (quoting Ir
re Metzler, 530 B.R. 894, 900 (Bankr. M.D. Fla. 2015)).

The hanging paragraph in section 521(a)(2) also does not give the debtor the
right to oppose a foreclosure action. The hanging paragraph states that “nothing in
subparagraphs (A) and (B) of this paragraph shall alter the debtor’s or the trustee’s
rights with regard to such property under this title, except as provided in section
362(h).” 11 U.S.C. § 521(a)(2). The key words for purposes of this dispute are
“under this title.” The hanging paragraph means that section 521(a)(2) does not
affect the debtor’s or the trustee’s bankruptcy rights, Section 521(a)(2) does not
affect the trustee’s bankruptcy rights because a debtor must first surrender property
to the trustee—who liquidates it or abandons it—before surrendering it to the
creditor. See id. § 521(a)(4). And section 521(a)(2) does not affect the debtor’s
bankruptcy rights because a creditor is still subject to the automatic stay and cannot
foreclose on the property until the trustee decides to abandon it. The hanging

paragraph spells out an order of operations. It does not mean that a debtor who
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declares he will surtender his property can then undo his surrender after the
bankruptcy is over and the creditor initiates a foreclosure action.

Concerns about fairness are not in tension with this outcome. During the
bankruptcy proceedings, the Faillas declared that they would surrender the
property, that the mortgage is valid, and that Citibank has the right to foreclose.
Compelling them to stop opposing the foreclosure action requires them to honor
that declaration. The Faillas may not say one thing in bankruptcy court and another
thing in state court:

The concern here is that the Debtor is making a mockery of the legal

system by taking inconsistent positions. In an effort to obtain her

chapter 7 discharge, the Debtor swears—under the penalty of

petjury—an intention to “surrender” her property. In other words, the

Debtor is representing to the Court that she will make her property

available to the Bank by refraining from taking any overt act that

impedes the Bank’s ability to foreclose its interest in the property.

Yet, once she receives her discharge, the Debtor in fact impedes the
Bank’s ability to foreclose its mortgage.

In re Guerra, 544 B.R. 707, 710 (Bankr. M.D. Fla. 2016). In bankruptcy, as in life,
a person does not get to have his cake and eat it too.

Section 521(a)(2) requires a debtor to either redeem, reaffirm, or surtender
collateral to the creditor. Having chosen to surrender, the debtor must drop his
opposition to the creditor’s subsequent foreclosure action. Because the Faillas filed
a statement of intention to surrender their house, they cannot contest the

foreclosure action.

13




AMERICAN BANKRUPTCY INSTITUTE

Case: 15-15626 Date Filed; 10/04/2016  Page: 14 of 16

B. The Bankruptcy Court Had the Authority to Order the Faillas to Stop Opposing
the State Foreclosure Action.

For the first time on appeal, the Faillas argue that even if they breached their
duty to surrender under section 521(a)(2), the only remedy available to the
bankruptcy court was to lift the automatic stay for Citibank, which would allow
Citibank to foreclose on the house in the ordinary course. Citibank asked us to
strike this portion of the Faillas’ briefs in their May 25 motion to strike, which was
carried with the case. The Faillas concede that they did not raise this argument
below. They ask us to excuse their forfeiture because their argument is an
important, unsettled question of law. This argument is not forfeited, but fails on the
merits, rendering Citibank’s motion to strike moot.

The Faillas® new argument falls within exceptions to the general rule that a
circuit court will not consider an issue not raised in the district cou;'t. See Access
Now, Inc. v. Sw. Airlines Co., 385 F.3d 1324, 1332 (11th Cir. 2004) (quoting
Wright v. Hanna Steel Corp., 270 F.3d 1336, 1342 (11th Cir. 2001)). It is a “pure
question of law” and its “proper resolution is beyond any doubt.” Id. Moteover, the
Faillas® argument is intertwined with their other arguments. For instance, part of
the reason the Faillas contend the bankruptey court cannot order them to stop
opposing the foreclosure action is that section 521(a)(2) is merely a “notice

statute” that does not affect substantive property rights.
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On the merits, however, bankruptey courts are not limited to lifting the
automatic stay. Bankruptey courts have broad powers to remedy violations of the
mandatory duties section 521(a)(2) imposes on debtors. See Taylor, 3 F.3d at 1516.
Section 105(a) states that bankruptcy courts can “issue any order, process, or
judgment that is necessary or appropriate to carry out the provisions of this title,”
11 U.S.C. § 105(a), which includes section 521(a)}(2). Bankruptey judges also have
“broad authority . . . to take any action that is necessary or appropriate ‘to prevent
an abuse of process.”” Marrama v. Citizens Bank of Mass., 549 U.S. 365, 375
(2007) (quoting 11 U.S.C. § 105(a)). A debtor who promises to surrender property
in bankruptey court and then, once his debts are discharged, breaks that promise by
opposing a foreclosure action in state court has abused the bankruptcy process. See
Gurerra, 544 B.R, at 710.

If a bankruptcy court could only lift the automatic stay, then debtors could
violate section 521(a)(2) with impunity. The automatic stay is ahvays lifted at the
end of the bankruptcy proceedings, see 2 Bankruptcy Law Manual § 10:7 (5th ed.),
so this remedy does nothing to punish debtors who lie to the bankruptcy court
about their intent to surrender property. While a creditor may be able to invoke the
doctrine of judicial estoppel in state court to force debtors to keep a promise made
in bankruptey court, its availability does not affect the statutory authority of

bankruptcy judges to remedy abuses that occur in their courts. And there is nothing

15
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strange about bankruptcy judges entering orders that command a party to do
something in a nonbankruptcy proceeding, Bankruptcy courts “regularly exercise
jurisdiction to tell parties what they can or cannot do in a non-bankruptcy forum.”
In re Lapeyre, 544 B.R. 719, 723 (Bankr. S.D. Fla. 2016). Just as the bankruptcy
court may “order[] creditors who violate the automatic stay to take corrective
action in the non-bankruptcy litigation,” the bankruptcy court may “order the
Debtors to withdraw their affirmative defenses and dismiss their counterclaim in
the Foreclosure Case.” Id. The bankruptcy court had the authority to compel the
Faillas to fulfill their mandatory duty under section 521(a)(2) not to oppose the
foreclosure action in state court.

IV. CONCLUSION

We AFFIRM the order compelling the Faillas to surrender their home to

Citibank. We DENY AS MOOT the motion to strike.

129



130

2017 WINTER LEADERSHIP CONFERENCE

Case: 15-15626 Date Filed: 10/04/2016 Page: 1 of 1

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING
56 Forsyth Strest, NAV.
Atlanta, Georgia 30303

David J. Smith For sules and forms visit
Clerk of Coutt swyvgal Luscourts pov

Qctober 04, 2016

MEMORANDUM TO COUNSEL OR PARTIES

Appeal Number: 15-15626-BB

Case Style: David Failla, et al v. Citibank, N.A.
District Court Docket No: 9:15-cv-80328-KAM
Secondary Case Number: 9:11-bke-34324-PGH

This Court requires all counsel to file documents electronically using the Electronic Case Files ("ECF") system,
unless exempted for good cause. Enclosed is a copy of the court’s decision filed today in this appeal. Judgment has this
day been entered pursuant to FRAP 36. The court's mandate will issue at a later date in accordance with FRAP 41(b).

The time for filing a petition for rehearing is governed by 11th Cir. R. 40-3, and the time for filing a petition for rehearing
en banc is governed by 11th Cir. R, 35-2. Except as otherwise provided by FRAP 25(a) for inmate filings, a petition for
rehearing or for rehearing en bane is timely only if received in the clerk’s office within the time specified in the rules.
Costs are governed by FRAP 39 and 11th Cir.R. 39-1. The timing, format, and content of a motion for attorney’s fees and
an objection thereto is governed by 11th Cir. R. 39-2 and 39-3.

Please note that a petition for rehearing en banc must include in the Certificate of Interested Persons a complete fist of all
persons and entities listed on all certificates previeusly filed by any party in the appeal. Seg H1th Cir. R, 26.1-1. In
addition, a copy of the opinion sought to be reheard must be included in any petition for rehearing or petition for rehearing
en banc. Seg t1th Cir. R, 35-5(k) and 40-1 .

Counsel appointed under the Criminal Justice Act (CJA) must submit a voucher claiming compensation for time spent on
the appeal no later than 60 days after either issuance of mandate or filing with the U.S. Supreme Court of a petition for
writ of cettiorari (whichever is later) via the eVoucher system. Please contact the CIA Team at (404) 335-6167 or
cja_evoucher@ecal l.uscourts.gov for questions regarding CJA vouchers or the eVoucher system,

Pursuant to Fed.R.App.P. 39, costs taxed against the appellants.
The Bill of Costs form is available on the internet at www.cal l.uscourfs.gov

For questions concerning the issuance of the decision of this court, please call the number referenced in the signature block
below. For all other questions, please call Carof R. Lewis, BB at (404) 335-6179.

Sincerely,
DAVID J. SMITH, Clerk of Court

Reply to: Djuanna Clark
Phone #: 404-335-6161

OPIN-1A Issuance of Opinion With Costs




AMERICAN BANKRUPTCY INSTITUTE

ABI 2017 WINTER LEADERSHIP CONFERENCE

December 1, 2017
LaQuinta Resort & Club
LaQuinta, CA

Recent Decisions on Retention and
Surrender of Secured Property in Consumer Cases

Turnover:
8. Weber v. SEFCU (In re Weber), No. 12-1632, 719 F.3d 72 (2d Cir. May 8,2013)

9. WD Equip., I.L.C. v. Cowen (In re Cowen), No. 15-1413, 849 F.3d 943 (10" Cir.,
Feb, 27,2017).

10. Ralph Brubaker Turnover, Adequate Profection and the Automatic Stay (Part I):
Origins and Evolution of Turnover Power, 33 Bankr. L. Letter No. 8, at 1 (Aug.
2013).

11.  Ralph Brubaker Twrnover, Adequate Protection and the Aulomaiic Stay (Part 11):
Who is “Exercising Confrol” Over What?, 33 Bankr. L. Letter No. 9, at 1 (Sep.
2013).

131



132

2017 WINTER LEADERSHIP CONFERENCE

Case 12-1632, Document 83-1, 05/08/2013, 930662, Pagel of 24

12-1632-bk
Weber v. SEFCU

Wnited States Court of Appeals
FOR THE SECOND CIRCUIT

August Term, 2012
{Argued: December 4, 2012 Decided: May 8, 2013)

Docket No. 12-1632-bk

IN RE' CHRISTOPHER WEBER,

Debtor.
CHRISTOPHER WEBER,
Plaintiff-Appellee,
-
SEFCU,
Defendant-Appellant,

ANDREA E, CELLI, CHAPTER 13 TRUSTEE,

Trustee.

Before:
CABRANES, RAGGI, and CARNEY, Circuit Judges.

Appeal from a final judgment of the United States District Court for the Northern
District of New York (Suddaby, /) finding that defendant-appellant SEFCU
violated the Bankruptey Code’s automatic stay provision, 11 U.S.C. § 362, and
remanding to the Bankruptcy Court (Littlefield, J) for a determination regarding
sanctions. SEFCU, which held a loan secured in part by a vehicle owned by
plaintiff-appellee Christopher Weber, repossessed the vehicle pursuant to the loan
agreement shortly before Weber filed a petition seeking relief under Chapter 13 of
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the Bankruptcy Code. Although it received notice of the petition, SEFCU refused —
absent entry of a court order and provision of protection that it deemed adequate —
to return Weber's vehicle to him as debtor-in-possession. Weber retained at least an
equitable interest in the vehicle under New Yorlk law. Thus, under United States v.
Whiting Pools, Inc., 462 U.S. 198 (1983), the filing of Weber’s bankruptcy petition
transformed the equitable interest into a possessory interest held by Weber’s estate.
We conclude that SEFCU “exercised control” over “property” of Weber’s bankruptcy
estate in contravention of section 362 when it failed to relinquish the vehicle
promptly after it learned that a Chapter 13 petition was filed. Consequently, under
section 362(k), SEFCU is liable for Weber’s actual damages resulting from the
wrongful retention, costs, and attorneys’ fees. The judgment of the district court is
AFFIRMED.,

GARY A. LEFKOwWITZ (William B. Schiller, on ¢he bried),
Schiller & Knapp, LLP, Latham, New York, for
Defendant-Appellant.
RICHARD CROAK, Albany, New York, for Plaintiff-Appellee.
Tara Twomey (Ray DiGuiseppe, on the brief), National
Consumer Bankruptcy Rights Center, San Jose,
California, for amicus curiae National Association
of Consumer Bankruptcy Attorneys, in support of
Plaintiff-Appelice.
SusaN L. CARNEY, Circuit Judge:
Defendant SEFCU, a lender, appeals from a judgment of the United
States District Court for the Northern District of New York (Suddaby, /) reversing
an order of the United States Bankruptcy Court for the Northern District of New
York (Littlefield, ) and remanding the case to the Bankruptcy Court for further

proceedings. The District Court concluded that SEFCU violated the automatic stay

provision of the Bankruptey Code, 11 U.S.C. § 362, when, after lawfully
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repossessing a vehicle belonging to the debtor, piaintiff Christopher Weber, it failed
to deliver the vehicle to him notwithstanding its knowledge of the debtor’s pending
petition under Chapter 13 of the Bankruptcy Code. The District Court affirmed,
holding that, by declining to surrender the vehicle absent a turnover order and
protection SEFCU considered adeguate, the lender wrongfully “exercised control”
over the vehicle in contravention of section 362 and was liable for Weber’s related
damages, attorneys’ fees, and costs.

On appeal to our Court, SEFCU challenges the District Court’s

interpretation of section 362 and other relevant provisions of the Bankruptcy Code,

and argues that, under the authority of Manufacturers & Traders Trust Co.v.

Alberto (In re Alberto), 271 B.R. 223 (N.D.N.Y. 2001}, it was entitled to retain the

vehicle notwithstanding the pending bankruptcy proceedings. For the reasons set
forth below, we AFFIRM the judgment of the District Court and REMAND the
cause to the district court for a determination of the amount of damages, costs, and
attorneys’ fees that SEFCU owes Weber under section 362(k), and any other

proceedings consistent with this opinion,

BACKGROUND

The relevant facts are undisputed.!

! In proceedings before the Bankruptey Court, the parties submitted a “Combined statement
of facts not subject to material dispute,” pursuant to Local Rule 7056 of the Bankruptey Court for the
Northern District of New York. We draw the facts presented here from that statement.

3
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In August 2008, Weber and SEFCU (identified in Bankruptey Court
pleadings as the “State Employees Federal Credit Union”)2 entered into a loan
agreement pursuant to which SEFCU obtained a security interest in Weber's
vehiele, a pickup truck. The loan agreement entitled SEFCU to repossess Weber's
vehicle upon default.

In 2009, SEFCU became entitled to proceed against Weber. Asa
result, on January 10, 2010, SEFCU took possession of Weber's vehicle pursuant to
the loan agreement, and, by notices dated January 10 and 11, 2010, advised him of
his right under New York law to redeem the vehicle upon payment of amounts due
and certain costs. Four days after the seizure, on January 14, Weber filed a
voluntary petition for relief under Chapter 13 of the Bankruptey Code, 11 U.S.C.

§§ 109(e), 1301-08, 1321-30, in the United States Bankruptcy Court for the
Northern District of New York. Weber's attorney concurrently gave SEFCU written
notice of Weber’s bankruptey filing, and, invoking the stay imposed by Bankruptcy
Code seetion 362, 11 U.S.C. § 362(a), requested the vehicle’s return.

One week later, SEFCU still had the vehicle, and accordingly, on
January 22, Weber filed an adversary proceeding against SEFCU seeking its return
so that, as later explained by his counsel to the Bankruptey Court, he could
“continue his construction business” during the pendency of his petition. On March

1, with the vehicle still in SEFCU’s possession, the Bankruptey Court entered an

2 According to The Daily Gazette, which covers Schenectady and Albany, the State
Employees Federal Credit Union officially changed its name to “SEFCU” in 1990. Lee Coleman,
Credit Unions Going Strong in Region, The Daily Gazette, Apr, 29, 2012, at B1.

4
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order requiring SEFCU to show cause why it should not return the vehicle and why
the court should not grant Weber an award of damages for SEFCU’s violation of
section 362 and for other relief. On March 4, the court heard argument on the order
to show cause, and, although the record does not reflect entry of a related order at
that time, SEFCU is reported to have returned the vehicle to Weber the following
day.

The proceedings in the Bankruptey Court continued, as Weber sought
damages for his inability to use the vehicle between January 14 and March 5,
attorneys’ fees, and sanctions. In November 2010, SEFCU moved for summary
judgment, putting to the Bankruptey Court the question of law whether SEFCU’s
failure to release the vehicle promptly after the petition was filed constituted a
“willful” violation of the automatic stay under subsections (a) and (k)(1) of section
362 (providing for recovery of damages, costs, and attorneys’ fees for “any willful
violation of a stay”). SEFCU maintained that there was no violation, and that an

earlier district court decision in other proceedings, Alberto, 271 B.R. 223 (N.D.N.Y.

2001), gave it a reasonable basis for declining to release the vehicle absent a court
order issued pursuant to Bankruptey Code section 542, 11 U.S.C. § 542 {relating to
“Turnover of property to the estate”). Weber, for his part, argued that Alberto was
wrongly decided, and that section 362 required SEFCU to release the vehicle
promptly after the petition was filed. The Bankruptcy Court, in a brief Order,

granted summary judgment for SEFCU.
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Weber appealed to the District Court. Relying primarily on the

Supreme Court's decision in United States v. Whiting Pools, Inec., 462 U.S. 198

(1983), and rejecting the reasoning of the Alberto court, the district court concluded
that SEFCU was bound to release the vehicle to Weber, the debtor-in-possession,
upon learning of Weber’s pending Chapter 13 proceedings. The district court
further determined that, having failed to do so, SEFCU violated section 362.

Because it knew of the petition and retained the vehicle, SEFCU’s violation was

willful, making it liable for damages and attorneys’ fees. Weber v. SEFCU, 477 B.R.

308, 311 (N.D.N.Y. 2012). SEFCU timely appealed.

DISCUSSION
We conduct a “plenary review” of a decision of “a district court
functioning in its capacity as an appellate court in a bankruptcy case.” Mazzeo V.

United States (In re Mazzeo), 131 F.3d 295, 301 (2d Cir. 1997). Thus, we review de

novo the bankruptey court’s legal conclusions. Resolution Trust Corp. v. Best Prods.

Co. (In re Best Prods. Co.), 68 F.3d 26, 29 (2d Cir. 1995). As noted above, the

relevant facts are not contested; we have no occasion to subject them to further
review.

Under Bankruptey Code section 541, governing “Property of the
estate,” the act of filing a petition for bankruptcy creates an estate comprised of (as

relevant here) “all legal or equitable interests of the debtor in property as of the
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commencement of the [bankruptcy] case.” 11 U.S.C. § 541(a)(1). Section 541
gathers into the estate all such interests in property, “wherever located and by
whomever held.” 1d. § 541(a).

To assemble the bankruptcy estate, section 542 of the Code requires
that, during bankruptcy proceedings, an entity “in possession, custody, or control” of
certain property in the estate “shall deliver” that property to the trustee, “unless
such property is of inconsequential value or benefit to the estate.” 11 U.8.C.

§ 542(a) (emphasis added). The property subject to this delivery obligation is
“property that the trustee may use, sell, or lease under section 363,” which grants
broad powers over the estate’s property to the trustee.? Id. In a Chapter 13
bankruptey, the debtor “remainls] in possession of all property of the estate”— acting
in effect as trustee under section 542(a) — unless the debtor’s recrganization plan

provides otherwise. 11 U.8.C. § 1306(b).4 The delivery obligation of section 542(a)

3 Section 363, as applicable here, provides: “[Ulnless the court orders otherwise, the trustee
may enter into transactions, including the sale or lease of property of the estate, in the ordinary
course of business, without notice or a hearing, and may use property of the estate in the ordinary
course of business without notice or a hearing.” 11 U.8.C. § 363{(c)(1); see also United States v.
Whiting Pools. Inc., 674 F.2d 144, 149 (2d Cir. 1982) (Friendly, JJ), affd, 462 U.S. 198 (1983). The
trustee may also use, sell, or lease property of the estate outside the ordinary course of business,
upon notice and a hearing before the bankruptey court, 11 U.8.C. § 363(b)(1); see also Motorola, Inc.
v. Official Comnt. of Unsecured Creditors and JPMorgan Chase Bank, N.A. {In re Iridium Operating
LLC), 478 F.3d 452, 466 (2d Cir. 2007).

4 The deblor-in-possession may exercise many of the rights and powers of a bankruptey
trustee, including the right to use, sell, or lease property of the estate. 11 U.S.C. §§ 1303, 1304(b)
(“Unless the court orders otherwise, a debtor engaged in business may operate the business of the
debtor and, subject to any limitations on a trustee under sections 363(c) and 364 of this title and to
such limitations or conditions as the court prescribes, shall have, exclusive of the trustee, the rights
and powers of the trustee under such sections.”).
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thus contemplates the debtor-in-possession as the recipient of the property of the
estate.

While bankruptey proceedings are pending, the automatic stay
provisions of section 362 work with sections 541 and 542 to shelter the debtor’s
estate from action by creditors, enabling the debtor to get the relief and fresh start
that are among the goals of the bankruptey regime. Thus, under section 362, filing
a bankruptcy petition automatically effects a stay of “any act to obtain possession of
property of the estate . . . or to exercise control over property of the estate.” 11
U.S.C. § 362(a)(3). Those who violate section 362 are liable for related damages and
costs: under section 362(k), a debtor “injured by any willful violation of a stay
provided by [section 362] shall recover actual damages, including costs and
attorneys’ fees, and, in appropriate circumstances, may recover punitive damages.”
1d. § 362(k)(1) (emphasis added).

We first consider whether SEFCU’s refusal to return the vehicle to

Weber promptly upon learning of his Chapter 13 bankruptey filing constituted an

5 The iconic description of the overriding purpose of section 362 is drawn directly from the
section’s legislative history:

The automatic stay is one of the fundamental debtor protections
provided by the bankruptey laws. It gives the debtor a breathing spell
from his creditors. It stops all collection efforts, all harassment, and
all foreclosure actions. It permits the debtor to attempt a repayment
or reorganization plan, or simply to be relieved of the financial
pressures that drove him into bankruptey.

H.R. Rep. No. 95595, at 340-41 (1977), reprinted in 1978 U.8.C.C.A.N. 5963, 6296-97; see also
United States v, Colasuonno, 697 F.3d 164, 172 (2d Cir. 2012).

8
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unlawful “exercise [of] control” over the “property” of his estate, in violation of the
automatic stay. We then examine whether SEFCU may be excused from promptly
surrendering the vehicle because Weber had not provided “adequate protection” for
SEFCU’s security interest in the vehicle. Finally, because we conclude that
SEFCU’s actions did violate section 362, we then turn to the question whether, in
light of its reliance on Alberto, SEFCU’s violation was nonetheless “willful” under
section 362(k), making it liable for Weber's actual damages, costs, and attorneys’

fees under that section.

I
As observed above, section 541(a) provides that a bankruptcy estate is
comprised of “all legal or equitable interests in property as of the commencement of
the case.”s Although SEFCU’s repossession of the vehicle before Weber filed his
petition lawfully overrode Weber's immediate possessory rights, the parties agree
that New York law afforded Weber at least a continuing equitable interest in the
vehicle. See Wornick v. Gaffney, 544 F.3d 486, 490 (2d Cir. 2008) (“Whether the

debtor has a legal or equitable interest in property such that it becomes property of

6 In relevant part, section 541 provides:

(a) The commencement of a case under [11 U.S.C. §§ 301, 302,
or 303] creates an estate. Such estate is comprised of all the following
property, wherever located and by whomever held:

(1) [Subject to exceptions not relevant here,] all legal
or equitable interests of the debtor in property as of the
commencement of the case.
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the estate under section 541 is determined by applicable state law.” (internal
quotation marks omitted)). That interest arose from Weber's right pursuant to the
state Uniform Commercial Code to redeem the vehicle before sale. See N.Y. U.C.C.
§ 9-623.7 Tt was this right that SEFCU acknowledged and identified for Weber in
its notice to him dated January 11. Weber's equitable interest thus constituted
“property” of the bankruptcy estate under section 541. Neither party seriously
challenges the scope of that definition.

Rather, Weber and SEFCU dispute whether, by failing to surrender
the vehicle immediately upon receiving notice of the petition’s filing, SEFCU
“exercise[d] control” over Weber’s equitable interest in the vehicle and thereby

violated the stay imposed by section 362. The Supreme Court’s decision in United

States v. Whiting Pools. Inc., 462 U.S. 198 (1983), provides important guidance for
our resolution of this issue.

The dispute in Whiting Pools arose when, to satisfy a tax lien, the TRS
seized all of the tangible personal property of the corporation. One day after the
seizure, the corporation filed for bankruptey. The IRS moved for relief from the

automatic stay, wishing to be free to sell the personal property that it had seized in

7 Weber retained other rights under state law consistent with his status as the equitable
owner of the vehicle. These rights included a right to notification before the creditor disposed of the
vehicle, N.Y. U.C.C. § 9611, and a right to receive any surplus from the sale of the vehicle, id. § 9-
615(@(1). In addition, we observe that Weber may have retained legal title to the vehicle. See, e.g.,
N.Y. U.C.C. § 9-609; N.Y. Veh. & Traf. Law § 2115. But the parties have not briefed this question
and we do not decide it here, That Weber has a colorable claim to have retained legal title to the
truck, in addition to his acknowledged equitable interests in the vehicle, arguably serves to
distinguish this case, however, from those in which legal title transferred to the creditor
automatically upon repossession (or never was in the debtor to begin with). We express no view
about the bearing of section 362 upon the latter situations.

10
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satisfaction of the tax debts owed. The debtor corporation counterclaimed and, in
the bankruptey court, successfully sought an order under section 542 that required
the IRS to return the property to the estate. Id. at 199-201.

The Supreme Court affirmed the bankruptey court’s turnover order.
Characterizing the IRS’s interest in the seized property as “its lien” — not ownership
- and analogizing the Service’s right to effect a seizure to the remedies available to
private secured creditors, the Court described the seizure as “not determinfing] the
Service’s rights to the seized property, but merely bringling] the property into the
Service’s legal custody.” Id. at 210-11. It explained that “[iln effect, § 542(a) grants
to the estate a possessory interest in certain property of the debtor that was not
held by the debtor at the commencement of reorganization proceedings,” id. at 207,
and “requires an entity . . . holding any property of the debtor that the trustee can
use under § 363 to turn that property over to the trustee.” Id. at 205-06.

The Court underscored the Congressional intent, in shaping the
definition of “property” set forth in section 541(a), to include “a broad range” of
property in the estate, and indeed, to capture “any property made available to the
estate by other provisions of the Bankruptcy Code.” Id. at 204-05. Section 542(a) is
such a provision. It requires delivery to the trustee of “any property of the debtor
that the trustee can use under § 363,” including property repossessed by a secured
creditor. Id. at 205-06. “Any other interpretation of § 542(a),” the Court declared,

“would deprive the bankruptcy estate of the assets and property essential to its

11
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rehabilitation effort and thereby would frustrate the congressional purpose behind
the reorganization provisions.” Id. at 208,

For these reasons, the Court restricted the IRS — like any other
creditor seizing property in which it held a security interest — to seeking protection
of its interests “according to the congressionally established bankruptey procedures,
rather than by withholding the seized property from the debtor’s efforts to
reorganize.” Id. at 212,

Similarly, here, SEFCU seized Weber's vehicle before Weber filed for
bankruptcy, but under New York law, Weber retained at least an equitable interest
in the property notwithstanding its repossession. SEFCU did not automatically
obtain an ownership interest in the vehicle: its rights to seize and sell were subject
to U.C.C. provisions of state law, including certain continuing rights held by Weber,
and also subject to the rights and remedies established by the Bankruptey Code.
Whiting Poolg teaches that, upon Weber’s filing of his bankruptcy petition, Weber's
equitable interest under state law gave the bankruptcy estate a possessory right in
the secured property, as property that the trustee could use under section 363.
Under section 542, that right took precedence over the state law possessory right of
SEFCU. See id. at 207.

1t is true that Whiting Pools involved a Chapter 11 corporate
reorganization, and that the Supreme Court expressly reserved judgment as to

whether its analysis would also apply to Chapter 13 personal reorganizations like

12
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Weber's. 462 U.S. at 208 n.17. But, like other courts to have addressed the issue,
we observe that the language of sections 541, 542, and 362 applies to the “estate,”

not just the “reorganization estate.” See Austein v. Schwartz (In re Gerwer), 898

F.2d 730, 734 (9th Cir. 1990) (cited in In re Velichko, 473 B.R. 64, 67 (Bankr.
S.D.N.Y. 2012)). We see no reason - and the parties have presented nane — to
restrict application of the reasoning of the Whiting Pools Court te corporate
reorganizations: the same concerns apply fully in the Chapter 13 context as well,

See, e.g., Thompson v. General Motors Acceptance Corp., 566 F.3d 699, 705-06 (7th

Cir. 2009) (applying Whiting Pools in Chapter 13 setting and observing that the
“purpose of reorganization bankruptcy, be 1t corporate or personal, is to allow the
debtor to regain his financial foothold and repay his creditors”) (emphasis added).
As n;)ted above, Weber required his vehicle to conduct his construction business;
Whiting Pools required its equipment and other personal property to conduct its
business. In each case, the reorganization’s chances for success would seem
markedly improved if operations eculd be maintained during the pendency of the
petition and formulation of the plan.

Whiting Pools does not resolve, however, whether by demanding a
turnover order of the bankruptey court or “adequate protection” as a condition of its
relinquishment, SEFCU “exerciseld] control” over the vehicle in contravention of
the stay. In Whiting Pools, the IRS — unlike SEFCU — moved for relief from the

stay, and did not simply wait for the debtor to initiate an adversary proceeding or

13
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seek a turnover order under section 542. Id. at 201, Thus, the Court there held
only that the bankruptcy court properly ordered the IRS to return the seized

property to the estate under section 542. Id. at 212.

The district court’s decision in Alberto, relied upon by SEFCU here,

directly addressed the question left unanswered by Whiting Pools. The Alberto
court concluded that a secured creditor did not violate the automatic stay when,
after learning of the debtor’s bankruptey, it failed immediately to return a debtor’s
repossessed vehicle. 271 B.R. at 228. Rather, the court held that before such a
secured creditor was obligated to surrender the collateral to the estate, the debtor
must “take[ ] an affirmative step,” such as obtaining a turnover order under section
542. Id. at 227. Because (as it found) a repossessed vehicle was not part of the
debtor’s estate until such an action had occurred, the court reasoned that a creditor
that had taken possession of its security did not “exercise control” over “property” of
the estate by declining to surrender the possessory interest to the estate. Id. at 228.
Since the debtor no longer had a possessory interest, the court concluded, the
creditor “did not ‘act to obtain possession . . . or to exercise control’ of the vehicle in
violation of the stay, since it already lawfully possessed and controlled the vehicle
when the stay went into effect.” Id. at 226 (alteration in original) (quoting 11 U.8.C.
§ 362(2)(3)).

We find the Alberto court’s reasoning unpersuasive. Section 541

expressly provides that the “property” of Weber's estate includes equitable interests,

14
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and Weber’s right to redeem and other rights catalogued above, together with his
lingering claim to ownership of title, comprise such an interest. That SEFCU had
already effected a repossession does not alter the conclusion that the equitable
interest is property of the estate’ section 541 provides further that the estate is
comprised of property “wherever located and by whomever held.” 11 U.s.C.

§ 541(a). Nor was Weber obligated to initiate an additional proceeding. Section 542
requires that any entity in possession of property of the estate deliver it to the
trustees, without condition or any further action: the provision is “self-executing.”
Collier on Bankruptey § 542.02 (16th ed. 2012} (“By its express terms, [section 542]
is self-executing, and does not require that the trustee take any action or commence
a proceeding or obtain a court order to compel the turnover.”). And Whiting Pools
teaches that the filing of a petition will generally transform a debtor’s equitable
interest into a bankruptcy estate’s possessory right in the vehicle.

As for whether SEFCU’s refusal to return the vehicle to the estate
violated the stay, section 362 forbids any act to “obtain possession” or “exercise
control” over the property of the estate. We need consult only an ordinary
dictionary to confirm that a typical definition of “control” is! “To exercise authority
over; direct; command.” Webster's New World College Dictionary (4th ed. 2002). In
light of that definition, we see no way to avoid the conclusion that, by keeping

custody of the vehicle and refusing Weber access to or use of it, SEFCU wasg
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“exercising control” over the object in which the estate’s equitable interest lay, and
its retention of the vehicle violated the stay.

The Bankruptey Amendments and Federal Judgeship Act of 1984 (the
“1984 Amendments”) confirms our conclusion. The 1984 Amendments, passed after
the Whiting Pools decision in 1983, broadened the already sweeping provisions of

I3

the automatic stay even further to prohibit expressly not only “acts to obtain
possession” of property of the estate, but also “any act . . . to exercise control over
the property of the estate.” Pub. L. No. 98-353, 98 Stat. 333, 371. This significant
textual enlargement is consonant with our understanding and the Supreme Court’s
interpretation that Congress intended to prevent creditors from retaining property
of the debtor in derogation of the bankruptcy procedure and the broad goals of
debtor protection discussed above, without regard to what party was in possession
of the property in question when the petition was filed. As the Seventh Circuit has
pointed out, “Although Congress did not provide an explanation of that amendment,
the mere fact that Congress expanded the provision to prohibit conduct above and
beyond obtaining possession of an asset suggests that it intended to include conduct
by creditors who seized an asset pre-petition,” Thompson, 566 F.3d at 702 (citation
omitted).

The rule adopted by the Alberto court and urged on us by SEFCU —

that some additional act by the debtor is required before the creditor is obligated to

surrender the property — would, in contrast, place on the debtor or trustee the
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burden of undertaking a series of adversary proceedings to pull together the
bankruptcy estate, and thereby increase the costs of administering the estate and
decrease the assets available to effect a successful reorganization, In our view, the
plain language of section 542 (directing that those in custody of assets of the estate
“shall deliver” them to the trustee); the approach of the Whiting Pools Court to
equitable interests and bankruptcy estates; and the broad language of the 1984
Amendments enlarging the scope of the automatic stay point unmistakably away
from any Congressional desire to impose such an additional burden on debtors
seeking bankruptey protection. As the Fighth Circuit wrote,

[1]f persons who could make no substantial adverse claim

to a debtor’s property in their possession could, without

cost to themselves, compel the debtor or his trustee to

bring suit as a prevequisite to returning the property, the

powers of a bankruptey court . . . to collect the estate for

the benefit of creditors would be vastly reduced.

Knaus v. Concordia Lumber Co. (In re Knaus), 889 F.2d 773, 775 (8th Cir. 1989)

(internal quotation marks omitted). SEFCU has identified no basis for concluding
that Congress intended this result.

The district court’s decision in Alberto also runs counter to the strong
trend of decisions from our sister Circuits. For example, the Seventh Circuit has
bluntly ruled that “a plain reading of the Bankruptcy Code’s provisions, the
Supreme Court’s decision in [Whiting Pools!, and various practical considerations
require that a creditor immediately return a seized asset in which a debtor has an

equity interest to the debtor’s estate upon his filing of Chapter 13 bankruptey.”

17




AMERICAN BANKRUPTCY INSTITUTE

Case 12-1632, Document 83-1, 05/08/2013, 930662, Pagei8 of 24

Thompson, 566 F.3d at 700; see also Knaus, 889 F.2d at 775. Bankruptcy Appellate

Panels from other Circuits agree. E.g., Unified People’s Fed. Credit Union v. Yates

(In re Yates), 332 B.R. 1, 7 (B.A.P. 10th Cir. 2005); TranSouth Fin. Corp. v. Sharon

(In re Sharon), 234 B.R. 676, 682 (B.A.P. 6th Cir. 1999); Abrams v. Sw. Leasing &
Rental Inc. (In re Abrams), 127 B.R. 239, 243 (B.A.P. 9th Cir. 1991).

Only the Eleventh Circuit has adopted a contrary approach, and those
decisions have largely relied on readings of state law with regard to the relative
legal property interests of debtor and secured creditor after a lawful repossession.

See Bell-Tel Fed. Credit Union v. Kalter (In re Kalter), 292 I.3d 1350, 1356-60

(11th Cir. 2002) (applying Florida law); Charles R. Hall Motors, Inc. v. Lewis (Inre

Lewis), 137 I.3d 1280, 1284-85 (11th Cir. 1998) (applying Alabama law).
In our view, the majority rule adheres more faithfully to the text of the
Bankruptcy Code and the reasoning of Whiting Pools. In addition, sound policy
supports the majority’s reading of the statutory text:
The primary goal of reorganization bankruptcy is to group
all of the debtor’s property together in his estate such that
he may rehabilitate his credit and pay off his debts; this
necessarily extends to all property, even property lawfully
seized pre-petition. An asset actively used by a debtor
serves a greater purpose to both the debtor and his
creditors than an asset sitting idle on a creditor’s lot.
Thompson, 566 F.3d at 702 (citations omitted) (emphasis in original).

We therefore join the majority of other Circuits to have addressed this

issue and conclude that section 362 requires a creditor in possession of property
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seized as security — but subject to a state-law-based residual equitable interest in
the debtor — to deliver that property to the trustee or debtor-in-possession promptly

after the debtor has filed a petition in bankruptcy under Chapter 13.

II.

SEFCU argues that even if the Code did not permit SEFCU to await a
turnover order before relinquishing the vehicle, SEFCU was entitled to withhold
the vehicle until Weber offered or the court ordered Weber to provide SEFCU
“adequate protection” for SEFCU’s security interest. Appellant’s Br. 15, We need
not pause long over this argument, for the plain text of the Bankruptey Code
contradicts this position. As we have observed, section 542(a) provides without
qualification that anyone in possession of the property of the estate “shall deliver” it
to the trustee. 11 U.S.C. § 542(a). The Code requires the creditor first to surrender
the property. Only then or in conjunction with that surrender may it proceed to
“yaquest” from the Bankruptcy Court “adequate protection” for its interests. 11

U.S.C. §§ 362(d), 363(e).8 The provisions authorizing imposition of such protection

8 In relevant part, section 362(d} provides:

On request of a party in interest and after notice and a hearing, the
court shall grant relief from the stay provided under subsection (a) of
this section, such as by terminating, annulling, maodifying, or
conditioning such stay — (1) for cause, including the lack of adequate
protection of an interest in property of such party in interest.

In relevant part, section 363(e) provides:
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operate only upon application of the ereditor to the Bankruptcy Court. Unlike
section 542(a), these are not self-executing.

SEFCU points to no provision of the Code permitting a creditor to
withhold property of the estate until the debtor has offered protection that is
“adequate” in the creditor’s view, separate from any formal proceeding before the
Bankruptcy Court. Rather, the Code provides for protection that the court deems
adequate: “[O]n request of an entity that has an interest in property used . .. by the
trustee, the court . . . shall prohibit or condition such use . . . as is necessary to

provide adequate protection of such interest.” 11 U.8.C. § 363(e). See Sharon, 234

B.R. at 683 (holding that “[t/here is no ‘exception’ . . . that excuses [the creditor’s]
refusal to deliver possession of the Debtor’s car based on [the creditor’s] subjective
opinion that adequate protection offered by the Debtor was not ‘adequate™), To hold
otherwise would permit a creditor holding the debtor’s property at the time of the
debtor’s bankruptey filing to “negotiatle] a better security package” than other
creditors, thereby ensuring that creditor “a position above other secured creditors”
and circamventing the bankruptcy court’s authority to approve the debtor’s plan to
repay his or her debts. Thompson, 566 F.3d at 707.

SEFCU points principally to the Fourth Circuit’s decision in Tidewater

Finance Co. v. Moffett (In re Moffett), 356 F.3d 518 (4th Cir. 2004), in support of the

Notwithstanding any other provision of this section, at any time, on
request of an entity that has an interest in property used, sold, or
leased . . . by the trustee, the court, with or without a hearing, shall
prohibit or condition such use, sale or lease as is necessary to provide
adequate protection of such interest.

20
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proposition that a secured creditor may await delivery of what it deems adequate
protection before surrendering the debtor's property to the estate. But Moffett is
inapposite. That case did not concern the creditor’s assessment of whether the
debtor’s proffered protection was “adequate.” Rather, there, the creditor moved in
the bankruptcy court for relief from the stay, seeking permission to sell the
previously repossessed vehicle. Id. at 520. The Fourth Circuit agreed with the
bankruptey court that the debtor’s reorganization plan provided “adequate
protection” to the creditor and declined to lift the stay, requiring the creditor to
return the vehicle to the debtor. Id. at 523.

We easily conclude that SEFCU’s belief that Weber had not provided
“adequate protection” for SEFCU’s security interest in the vehicle does not cure

SEFCU’s violation of section 362.

IIL
Finally, SEFCU asserts that even if its actions violated section 362, its
violation was not “willful” within the meaning of section 362{k), and therefore the
court may not require it to pay Weber’s damages, costs, or attorneys’ fees, or to
impose any sanction. SEFCU asserts primarily that, because it relied in good faith
on the Alberto decision and the “fuie and custom” of the Northern District of New
York, any violation that it committed should not be deemed “willful” under section

362(k). Appellant’s Br. at 3.
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We appreciate that, since one district court rendered its decision in Alberto, a

practice may have developed in the Northern District of New York under which
creditors felt entitled to await a turnover order and that SEFCU may therefore
have felt justified in failing to surrender Weber’s vehicle absent a court order.
Nothing prevented SEFCU from surrendering the vehicle in response to Weber's
request, however: it always was free to do so, and free concurrently to move the
Bankruptcy Court for entry of an order that would — in the court’s view — provide
“adequate protection” to SEFCU. The creditor’s error in this regard does not justify
placing costs related to the vehicle’s retention on the debtor.

Indeed, SEFCU misconstrues the meaning of “willful” as our Circuit
law has construed the term in the context of section 362. A creditor willfully
violates section 362 when it knows of the filing of the petition {(and hence of the
automatic stay), and has the general intent simply to perform the act found to
violate section 362; no specific intent to violate section 362 is necessary. As we
wrote over twenty years ago, “any deliberate act taken in violation of a stay, which
the violator knows to be in existence, justifies an award of actual damages.”

Crysen/Montenay Energy Co. v. Esselen Assocs., Inc. (In re Crysen/Montenay

Energy Co.), 902 F.2d 1098, 1105 (2d Cir. 1990); see also In re Dominguez, 312 B.R.
499, 508 (Bankr. S.D.N.Y. 2004) (“[Slo long as the violator possessed general intent
in taking actions which have the effect of violating the automatic stay the intent

required by § 362(h) is satisfied.”); Yates, 332 B.R. at 7 (“Whether the party believes
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in good faith that it had a right to the property is not relevant to whether the act
was willful or whether compensation must be awarded.” {internal quotation marks
omitted)). Section 362(k) operates to compensate the debtor who has been injured
by the violation, in line with the distribution of the procedural burden struck by the
statute, as discussed above, in favor of the estate and the bankruptcy mechanism.
Because it intended to retain Weber’s vehicle, SEFCU acted “willfully,” and is liable
for damages, costs, and attorney’s fees under section 362(k)}1).

Although its good faith is insufficient to excuse SEFCU from liability
for Weber's actual damages, it may prevent the imposition of punitive damages,
which in any event Weber’s counsel has conceded he no longer seeks.? See

Crysen/Montenay Energy Co., 902 F.2d at 1105 (“An additienal finding of

maliciousness or bad faith on the part of the offending creditor warrants the further

imposition of punitive damages . . . .”); see also In re Velichke, 473 B.R. at 69-70

(imposition of punitive damages premised on finding that secured creditor acted in
bad faith by forcing debtors to sign reaffirmation agreement before relinquishing

their vehicle).

CONCLUSION
For the foregoing reasons, we conclude that by failing to deliver the

repossessed vehicle to the debtor-in-possession promptly after receiving notice of the

9 At oral argument, Weber’s counsel confirmed that Weber does not seek punitive damages.
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pending petition, SEFCU willfully violated section 362(a), and is liable under
section 362(k) for Weber’s actual damages, costs, and attorney’s fees; The order of
the district court is AFFIRMED, and the cause remanded to the district court for
further proceedings consistent with this opinion. The district court may, if it
chooses, remand the cause to the bankruptey court for adjudication of the remaining

issues, including Weber’s costs.
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Plaintiff Jared Trent Cowen’s 2000 Peterbilt 379, a commercial truck, was in
need of repair. To cover the cost, Mr. Cowen borrowed money from Defendant WD
Equipment, which is owned and managed by Defendant Aaron Williams, in exchange
for a lien on the truck and the promise of repayment. After the Peterbilt broke down
again only a few weeks after the repairs, it was towed to a local repair company,
which estimated that fixing the truck again would cost $9,000—more than Mr.
Cowen could afford.

Because his Peterbilt was in the shop, Mr. Cowen could not make installment
payments to WD Equipment. So, in early August, 2013, Mr. Cowen began taking
steps to refinance the loan; he met with his bank and with his parents in an attempt to
secure refinancing, and he exchanged several text messages on August | and 2 with
Mr. Williams about paying off the loan. During the course of that exchange,
however, Mr, Williams gave Mr. Cowen several, contradictory responses as to how
much Mr. Cowen would need to pay to settle the debt, and he accelerated the payoff
date several times, before ultimately setting August 6 as the deadline.

Around the same time, Mr. Cowen defaulted on another loan secured by
another one of his trucks, a 2006 Kenworth T600. This loan was owed to Defendant
Bert Dring, the father-in-law of Mr. Williams, who held a purchase-money security
interest in the truck. On July 29, Mr. Dring lured Mr. Cowen under false pretenses to
his place of business to repossess the Kenworth. Mr. Dring asked Mr, Cowen, who
had brought along his young son, to leave the keys in the ignition, engine running,

and to step out of the truck. As Mr. Cowen exited the vehicle, Mr. Dring jumped in,

2
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grabbed the keys, and declared the truck “repossessed.” When Mr. Cowen asked
what was going on, Mr, Dring told him to take his son and leave—immediately. A
group of five men gathered around Mr. Dring while he brandished a can of mace
above his head and threatened to use it if Mr. Cowen did not leave. Mr. Cowen
pushed his young son behind him to protect him, and the two left the lot on foot.
Three days later, Mr. Cowen received a letter from Mr. Dring giving him ten days to
pay off the Kenworth.

Instead, Mr. Cowen filed a voluntary petition for relief under Chapter 13 of the
Bankruptcy Code on August 6, which was the deadline for paying off the Peterbilt,
and which was within the ten-day cure period for the Kenworth. He notified
Defendants of the filing and requested the immediate return of both trucks. But
Defendants refused: Mr. Williams claimed that he had changed the title to his name
on August 1. (At no time during the text message exchanges on August | and 2 did
Mr, Williams ever inform Mr. Cowen of the title change.) And Mr. Dring claimed
that he sold the Kenworth sometime prior to the bankruptey filing. (Initiaily, he
claimed he had sold the Kenworth to an unknown Mexican national for cash in an
undocumented sale just days before Mr. Cowen filed for bankruptey. Later, Mr.
Dring produced bill of sale, purporting to show that he sold the Kenworth to a M.
Garcia for $16,000 in cash on August 4.)

About a month later, Mr. Cowen moved the bankruptcy court for orders to
show cause why Defendants should not be held in contempt for willful violations of

the automatic stay. The bankruptcy court granted the motions and ordered
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Defendants to “immediately turn over” the trucks to Mr. Cowen; “[c]ontinuing failure
to turn over the Truck[s],” the bankruptcy court warned, “may result in the
imposition of monetary damages against the Creditors for willful violation of the
automatic stay.” Order on Motion for Order to Show Cause and Order to Turnover
Property of the Estate, Case No. 13-23461 (Bankr. Colo. Sept. 5, 2013).

When Defendants did not comply with the bankruptey court’s turnover order,
Mr. Cowen filed an adversary proceeding for violations of the automatic stay. A few
months later, the bankruptey court dismissed the underlying bankruptcy case because,
without the trucks, Mr. Cowen had no regular income, which rendered him ineligible
for Chapter 13 relief, However, the bankruptcy court expressly retained jurisdiction
over the adversary proceeding.

During the adversary proceeding, Defendants again asserted that Mr. Cowen’s
rights in the trucks had been properly terminated by Defendants before the
bankruptcy petition was filed, and so they could not have violated the automatic stay.
But the bankruptey court “did not find the Defendants’ testimony that they had
transferred title before the petition date to be credible.” (App. Vol. I at 248.) It
went on to “find[ | that they manufactured the paperwork . . . after the bankruptey
filing.” (Id.) “Defendants likely forged documents and gave petjured testimony” and
“coached their witnesses on what to testify to during [ ] breaks” in an “attempt to
convince the Court that [Mr. Cowen’s] rights in the Trucks had been terminated pre-
bankruptey.” (I/d. at 258.) Additionally, the bankruptcy court held that “even if they

had taken the actions they claim to have taken before the bankruptcy filing,” (id. at

4

159



160

2017 WINTER LEADERSHIP CONFERENCE

Appellate Case: 15-1413  Document: 01019770840  Date Filed: 02/27/2017  Page: 5

269), such actions contravened Colorado law, and therefore did not effectively
terminate Mr. Cowen’s “ownership interest in the Trucks,” (id. at 252). And so, the
bankruptey court concluded, “[flailing to return the Trucks violated § 362(a)(3) of
the Bankruptey Code,” (id.), and it imposed actual and punitive damages under 11
U.8.C. § 362(k)(1).

Defendants timely appealed this decision to the district court, which reversed
on the calculation of damages but otherwise affirmed the bankruptcy court’s order.
Defendants then appealed to this Court, arguing, among other things, that the
bankruptey court exceeded its jurisdiction, that it lacked constitutional authority fo
enter a final judgment in this adversary proceeding, and that the bankruptcy court
misinterpreted § 362—the automatic stay provision. “[T]hough this appeal comes to
us from the district court, we review a bankruptcy court’s decisions independently,
examining legal determinations de novo and factual findings for clear error.” FB
Acquisition Prop. I, LLC v. Gentry (In re Gentry), 807 F.3d 1222, 1225 (10th Cir.
2015). “In doing so, we treat the bankruptcy appellate panel or district court as a
subordinate appellate tribunal whose rulings are not entitled to any deference
(although they may certainly be persuasive).” Nelson v. Long (In re Long), 843 F.3d
871, 873 (10th Cir. 2016) (internal quotation marks omitted). “A bankruptcy court’s
legal conclusions are reviewed de novo, while its factual findings are reviewed for
clear error.” Id.

We address first the bankruptcy court’s jurisdiction. “The jurisdiction of the

bankruptcy courts, like that of other federal courts, is grounded in, and limited by,
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statute.” Celotex Corp. v. Edwards, 514 U.S. 300, 307 (1995). By statute,
bankruptey courts have jurisdiction to “enter final judgments in ‘all core proceedings
arising under title 11, or arising in a case under title 11.”” Stern v. Marshall, 564
U.S. 462, 474 (2011) (quoting 28 U.S.C. § 157(b)(1)). As we have explained, a
claim for damages under § 362(k)(1) for a violation of an automatic stay is a core
proceeding. Johnson v. Smith (In re Johnson), 575 ¥.3d 1079, 1083 (10th Cir, 2009)
(holding that a “§ 362(k)(1) proceeding . . . is a core proceeding because it derives
directly from the Bankruptcy Code and can be brought only in the context of a
bankruptcy case.” (internal quotation marks and brackets omitted)). Accordingly,
bankruptey courts can exercise jurisdiction and adjudicate such claims to final
judgment. Id.

Defendants contend, however, that the bankruptcy court erred in retaining
jurisdiction over the § 362(k)(1) adversary proceeding after the underlying
bankruptey was dismissed. But this argument is foreclosed by Johnson. There it was
argued that “dismissal of the underlying Chapter 13 case divested the bankruptcy
court of jurisdiction over the § 362(k)(1) proceeding.” Id. at 1081. We disagreed:
“Nothing in the Bankruptcy Code mandates dismissal of the § 362(k)(1) proceeding
when the bankruptcy case is closed,” and “[n]o part of § 362(k)(1) suggests that a
claim exists only while the bankruptcy case remains pending.” Id. at 1084. We
explained that “[r]equiring the dismissal of a § 362(k)(1) proceeding simply because
the underlying bankruptcy case has been dismissed would not make sense. A court

must have the power to compensate victims of violations of the automatic stay and

—6—
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punish the violators, even after the conclusion of the underlying bankruptcy case.”
Id. at 1083,

Defendants’ attempts to distinguish Jo/nson are unavailing, They argue that,
unlike in Joknson, this § 362(k)(1) adversary proceeding is “non-core” because the
bankruptcy court “had to determine the disputed possessory interests in [the] assets
pursuant to state law.” (Appellant’s Br. at 36). But “[a] determination that a
proceeding is not a core proceeding shall not be made solely on the basis that its
resolution may be affected by State law.” 28 U.S.C. § 157(b)(3).

Defendants also seem to suggest that Josnson is distinguishable because there
the bankruptcy court decided the automatic stay violation first, which was appealed
(which, in turn, resulted in a remand), and then dismissed the underlying bankruptcy
while the automatic stay violation appeal was pending. (See Appellant’s Br. at 34
(citing Johnson, 575 F.3d at 1081, where we summarized the procedural history of
the case)). But Defendants do not argue, much less persuade, why this discrepancy
undermines the unequivocal holding of Johnson: “a § 362(k)(1) proceeding remains
viable after termination of the underlying bankruptcy case.” Johnson, 575 ¥.3d at
1084,

Defendants also contend that the bankruptcy court lacked constitutional
authority under Stern v. Marshall to enter final judgment. But Stern dealt with
claims that did not “stem[ ] from the bankruptcy itself” and would not “necessarily be
resolved in the claims allowance process.” Stern, 564 U.S. at 499. A claim under §

362(k)(1) for an automatic stay violation, by contrast, “derives directly from the

7
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Bankruptey Code and can be brought only in the context of a bankruptcy case.”
Johnson, 575 F.3d at 1083, Indeed, it necessarily “stems from the bankruptey itself.”
Stern, 564 U.S. at 499,

A claim for violating an automatic stay is not the “stuff of the traditional
actions at commeon law tried by the courts at Westminster in 1789.” Stern, 564 U.S.
at 484 (quoting N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 90
(1982) (Rehnquist, J., concurring in the judgment)). To the contrary, “we are
concerned here with the adjudication of a right created by federal statute, rather than
a private, state-created right, like that of concern in Marathon.” Mountain America
Credit Union v. Skinner (In re Skinner), 917 F.2d 444, 449 (10th Cir, 1990) (holding
that a bankruptcy court did not exceed its constitutional authority when it entered
sanctions pursuant to 11 U.S.C. § 362(h), the precursor of § 362(k), for violating an
automatic stay). And so, the bankruptcy court did not exceed its constitutional
authority by entering final judgment in the § 362(k)(1) adversary proceeding.

To the merits. Mr. Cowen filed the adversary proceeding against Defendants
for violating “[s]ection 362, which establishes the automatic stay.” Johnson, 575
¥.3d at 1083. “When a debtor files for bankruptey, section 362 prevents creditors
from taking further action against him except through the bankruptey court.” Id.
(quoting Price v. Rochford, 947 F.2d 829, 831 (7th Cir. 1991)). To accomplish this,
§ 362 provides in relevant part that a bankrupicy petition “operates as a stay. . . of. ..
any act to obtain possession of property of the estate or of property from the estate or

to exercise control over property of the estate.” 11 U.S.C. § 362(a)(3).
—8—
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Below, the bankruptcy court held that “[t]he failure to return the Trucks to
{Mr, Cowen] post-petition constituted a continuing violation of the stay”;
specifically, Defendants “violated § 362(a)(3) of the Bankruptcy Code.” (App. Vol.
I1 at 252.) As the district court noted, the bankruptcy court applied what appears to
be the majority rule: “that the act of passively holding onto an asset constitutes
‘exercising control” over it, and such action violates section 362(a)(3) of the
Bankruptey Code.” Thompson v. Gen. Motors Acceptance Corp., 566 F.3d 699, 703
(7th Cir. 2009); see also Weber v. SEFCU (In re Weber), 719 F.3d 72, 81 (2d Cir.
2013), California Emp’t Dev, Dep’t v. Taxel (In re Del Mission Ltd.), 98 F.3d 1147,
1151 (9th Cir. 1996), Knaus v. Concordia Lumber Co. (In re Knaus), 889 F.2d 773,
775 (8th Cir. 1989), Unified People’s Fed. Credit Union v. Yates (In re Yates), 332
B.R. 1, 4 (B.A.P. 10th Cir, 2005); but see United States v. Inslaw, 932 F.2d 1467,
1474 (D.C. Cir. 1991). Defendants disagree with this interpretation of § 362(a)(3),
and we agree with Defendants,

The majority rule seems driven more by “practical considerations,” Weber,
719 F.3d at 80, and “policy considerations,” Thompson, 566 F.3d at 703, than a
faithful adherence to the text. But “[o]ur interpretation of the Bankruptcy Code starts
where all such inquiries must begin: with the language of the statute itself.” Ransom
v. FIA Card Servs., N.A., 562 U.S. 61, 69 (2011) (internal quotation marks omitted).
In this case, it is also where the inquiry ends, “for where, as here, the statute’s

language is plain, the sole function of the courts is to enforce it according to its
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terms.” Frieouf'v. United States (In re Frieouf), 938 F.2d 1099, 1102-03 (10th Cir.
1991).

Here again is § 362(a)(3), in relevant part: a bankruptey petition “operates as
astay. .. of. .. any act to obtain possession of property of the estate ot of property
from the estate or to exercise control over property of the estate.” Breaking down the
sentence, “any act” is the prepositive modifier of both infinitive phrases. In other
words, § 362(a)(3) prohibits “any act to obtain possession of propetrty” or “any act to
exercise control over property.” “Act”, in turn, commonly means to “take action” or
“do something.” New Oxford American Dictionary 15 (3d ed. 2010} (primary
definition of “act”). This section, then, stays entities from doing something to obtain
possession of or to exercise control over the estate’s property. It does not cover “the
act of passively holding onto an asset,” Thompson, 566 F.3d at 703, nor does it
impose an affirmative obligation to turnover property to the estate. “The automatic
stay, as its name suggests, serves as a restraint only on acts to gain possession or
control over property of the estate.” Inslaw, 932 F.2d at 1474, Stay means stay, not
£0.

The majority rule reads too much into the section’s legislative history. Prior to
the Bankruptey Amendments and Federal Judgeship Act of 1984, “the Code’s stay
provision only prohibited any act to obtain possession of property belonging to a
bankruptcy estate.” Thompson, 566 F.3d at 702, The 1984 Amendments “broadened
the already sweeping provisions of the automatic stay even further to prohibit

expressly not only ‘acts to obtain possession’ of property of the estate, but also ‘any

- 10—
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act . . . to exercise control over the property of the estate.”” Weber, 719 F.3d at 80
(quoting Pub. L. No, 98-353, 98 Stat. 333, 371). Notwithstanding that “Congress did
not provide an explanation of that amendment,” the majority reads from “the mere
fact that Congress expanded the provision to prohibit conduct above and beyond
obtaining possession of an asset,” that Congress “intended to prevent creditors from
retaining property of the debtor,” Weber, 719 F.3d at 80. “This significant textual
enlargement is consonant with [the majority rule].” Id.

But Congress does not “hide elephants in mouseholes.” Whitman v. American
Trucking Ass’ns, 531 U.S. 457, 468. The amendments are equally “congonant” with
another, less sweeping conclusion. “Since an act designed to change control of
property could be tantamount to obtaining possession and have the same effect, it
appears that § 362(a)(3) was merely tightened to obtain full protection.” In re
Bernstein, 252 B.R. 846, 848 (Bankr, D.D.C. 2000). “[Ujse of the word ‘control’ in
the 1984 amendment to § 362(a)(3) suggests that the drafters meant to distinguish the
newly prohibited ‘control’ from the already-prohibited acts to obtain ‘possession,” in
order to reach nonpossessory conduct that would nonetheless interfere with the
estate’s authority over a particular property interest.” Ralph Brubaker, Turnover,
Adequate Protection, and the Automatic Stay (Part Il): Who is “Exercising Control™
Over What?, 33 No. 9 Bankruptcy Law Letter NL 1 (September 2013).

It’s not hard to come up with examples of such “acts” that “exercise control”
over, but do not “obtain possession of,” the estate’s property, e.g., a creditor in

possession who impropetly sells property belonging to the estate. Similarly,

—11-
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“intangible property rights that belong to the estate, such as contract rights or causes
of action are incapable of real possession unless they are reified. Yet, (a)(3)
preserves and guards against interference with them by staying any act to exercise
control over estate property.” In re Hall, 502 B.R. 650, 665 (Bankr. D.D.C. 2014).
If Congress had meant to add an affirmative obligation—to the automatic stay
provision no less, as opposed to the turnover provision—to turn over property
belonging to the estate, it would have done so explicitly. The majority rule finds no
support in the text or its legislative history.

In the end, the best argument for the majority rule is that § 362 should be read
in conjunction with another part of the bankruptcy code—§ 542, the turnover
provision, which provides that any entity “in possession, custody, or control, during
the case of property that the trustee may use, sell, or lease under section 363 of this
title. . . shall deliver” such property to the trustee “unless such property is of
inconsequential value or benefit to the esta;e.” 11 U.S.C. § 542 (emphasis added).
According to the majority, “Section 542 requires that any entity in possession of
property of the estate deliver it to the trustees, without condition or any further
action: the provision is self-executing.” Weber, 719 F.3d at 79 (internal quotation
marks omitted); but see Hall, 502 B.R. at 654—665. Reading these two sections
together ostensjbly furthers “[t]he primary goal of . . . bankruptcy,” Thonpson, 566
F.3d at 702, i.e. “to group all of the debtor’s property together,” id., because “[a]s a
practical matter, there is little difference between a creditor who obtains property of

the estate before bankruptcy is filed, or after bankruptey is filed,” Yates, 332 B.R. at
12 -
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5. “The ultimate result is the same—the estate will be deprived of possession of that
property,” which is “precisely the result § 362 seeks to avoid.” Id. And so, the
argument goes, “§ 542 provides the right to the return of cstate property, while [§
362] provides the remedy for the failure to do so.” Abrams v. Sw. Leasing & Rental,
Inc. (In re Abrams), 127 B.R. 239, 242-43 (B.A.P. 9th Cir, 1991).

But this policy argument, too, is simply not supported by the statute’s text or
its legislative history. Even if the turnover provision were “self-executing” (which
we do not decide), there is still no textual link between § 542 and § 362. And,
contrary to one argument for the majority rule, see id. at 243, bankruptcy courts do
not need § 362 to enforce the turnover of property to the estate. Bankruptcy courts
have “broad equitable powers” under 11 U.S.C. § 105(a), see Scrivner v. Mashburn
(In re Scrivner), 535 F.3d 1258, 1263 (10th Cir, 2008), and can provide equitable
relief as “necessary or appropriate to carry out the provisions of” § 542(a), see id.
(citing 11 U.8.C. § 105(a)). Moteover, § 105(a) “grants bankruptcy courts the power
to sanction conduct abusive of the judicial process.” Id. (internal brackets and
quotation marks omitted); see also Skinner, 917 F.2d at 447 (holding that “section
105(a) empowers bankruptcy courts to enter civil contempt orders,” including for
monetary damages). And so, adhering to the text of the statute, as we must, we adopt
the minority rule: only affirmative acts to gain possession of, or to exercise control
over, property of the estate violate § 362(a)(3).

Today’s decision does not absolve Defendants of liability, however. On

remand, the damages award may be sustainable under the proper application of §
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362(a)(3) and under § 105(a), which “grants bankruptcy coutts the power to sanction
conduct abusive of the judicial process.” Scrivner, 535 F.3d at 1263. The
bankruptey court here “found the Defendants’ attitudes while testifying to be
contemptuous of the bankruptcy process, the Debtor, and the Court.” (App. Vol. IT at
258). It also found that Defendants “manufactured the paperwork . . . after the
bankruptey filing.” (/d. at 248.). And it noted that Defendants “likely forged
documents and gave perjured testimony,” and “coached their witnesses on what to
testify to during [ ] breaks.” (Jd. at 258). This was all done in an “attempt to
convince the Court that [Mr. Cowen’s] rights in the Trucks had been terminated pre-
bankruptcy.” (/d.) These would qualify as post-petition acts to exercise control over
the debtor’s property in violation of the automatic stay.

We REVERSE the judgement of the district court and REMAND to the
district court, which may remand the case to the bankruptcy court, for further
proceedings consistent with this opinion. We GRANT the renewed motion to seal

volume five of the appendix.

—14 -
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Byron White United States Courthouse
1823 Stout Street
Denver, Colorado 80257
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Mr. Alexander M Musz
Cohen & Cohen

1720 South Bellaire, Suite 205
Denver, CO 80222

RE:; 15-1413, WD Equipment, et al v. Cowen
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Dear Counsel:

Enclosed is a copy of the opinion of the court issued today in this matter. The court has
entered judgment on the docket pursuant to Fed. R. App. P. Rule 36.

Pursuant to Fed. R. App. P. Rule 40, any petition for rehearing must be filed within 14
days after entry of judgment. Please note, however, that if the appeal is a civil case in
which the United States or its officer or agency is a party, any petition for rehearing must
be filed within 45 days after entry of judgment. Parties should consult both the Federal
Rules and local rules of this court with regard to applicable standards and requirements.
In particular, petitions for rehearing may not exceed 15 pages in length, and no answer is
permitted unless the court enters an order requiring a response. If requesting rehearing en
banc, the requesting party must file 6 paper copies with the clerk, in addition to satisfying
all Electronic Case Filing requirements. See Fed. R. App. P. Rules 35 and 40, and 10th
Cir, R, 35 and 40 for further information governing petitions for rehearing,

Please contact this office if you have questions.
Sincerely,
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Clerk of the Court
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Volume 33, Issue 8

Bankruptey Law Letter

By Balph Brabeaker

Turnover, Adequate Protection, and the Automatic Stay
{Part 1): Origing and Evolution of the Turnover Power

In the recent decision of In re Weber,' the Second Circuit joins a growing majority of
appellate courts holding that a secured creditor who has lawlully repossessed collateral
prepetition must, once the debtor [liles bankruptcy, immediately and unconditionally
surrender that collateral to the appropriate estale representative (usually a Chapter 13

debtor) on pain of contempt for a willful violation of the automatic stay.~ This issue of
Bankruptey Law Letter is the fivst of a two-part analysis and critique of that majority position.
This month’s issue will trace the origins and evolution of the turnover power through the
1984 amendments to the Bankrupley Code, which amended the automatic stay provision of
§ 362(a)(3) in a manner that the majority courts believe effects a dramatic change in prior
turnover practice—to wit, that a secured creditor can no longer retain collateral repossessed
prepetition pending provision of court-ordered adequale protection. Next month’s issue will
critically examine the courts” interpretation ol that amendment to § 362{a)(3).

As we shall see, the majority position is highly dubious ' and seems driven more by certain
"practical considerations” (as the courts themselves have put it) than a sound, principled
interpretation of the meaning of the relevant Code provisions. Admittedly, the governing
law is nuanced and opaque—thus, the appeal of a more "pragmatic” response. The [acts of
Weber are straightforward and typical, though, so that is a good place to begin,

Prepetition Repossession of Collateral and the Post-Petition Stand-OfF

In 2006, the State Employees Federal Credit Union (SEFCU) obtained a security interest
in Chris Weber's pickup truck to sceure four loans from SEFCU to Weber, In 2009, Weber
defaulted on those loans, and on January 10, 2010, SEFCU lawfully repossessed Weber's
pickup truck, which he evidently used in his construction business. Unable to fully redeem
the pickup truck under applicable New York law (which would require payment ol all
amounts owing SEFCU il those debts had been accelerated upon default, plus reasonable
costs of repossession), Weber filed a Chapter 13 petition on January 14, Weber's counsel
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immediately notified SEFCU of the bankruptey filing and demanded return of Weber's
pickup. SEFCU did not return the vehicle, apparently taking the position that it could
retain possession pending a turnover order from the bankrupley court that afforded SEFCU
adequate protection of its lien. So on January 22, Weber filed an adversary proceeding
against SEFCU seeking turnover of the pickup under Code § 542(a) and alleging a willful
viclation of the § 362(a)(3) automatic stay provision.

On March 1, the Bankruptcy Court entered an order to show eause why (1) the vehicle should
not be returned and (2) SEFCU should not be sanctioned for a stay violation, After a hearing
on the show-cause order, SEFCU cvidently voluntarily surrendered the vehicle to Weber on
March 5. Weber's adversary proceeding continued as to the alleged stay violation, however,
for which Weber sought actual damages [rom inability to use the vehicle between the January
14 petition and the March 5 return date, as well as attorney's fees and punitive damages under
Code § 362(k)(1).

The bankruptey court ultimately granted SEFCU summary judgment on the authority of

In re Alberto,” which held that mere retention of possession already lawfully acquired
prepelition is o an "act to ... exercise control over property of the estate” within the meaning
of Code § 362(a)(3). The district court reversed, however, and the Second Circuit affirmed
the district court, holding that "by failing to deliver the repossessed vehicle to the debtor-in-
possession promptly after receiving notice of the pending petition, SEFCU willfully violated

section 362(a)." "

The History of Secured Creditor Turnover

Full understanding of the automatic stay question at issue in cases such as Weber requires
appreciation ol the proper relationship between the automatic stay provision of § 362(a)(3)
and the § 542(a) turnover provision. As the Supreme Courl has stated in the conlext of the
corollary § 542(b) turnover provision, "we will not give § 362(a)(3) ... an interpretation that

would proscribe what § 542(b)'s" turnover provision was "plainly intended to permit."”

The Supreme Court's Whiting Pools decision ' is, of course, the seminal case on sccured
creditor turnover under the Bankruptey Code. As the Weber court correctly recognized,
though (and unlikc many other courts), Whiting Pools does not resolve the stay violation
question. And as the Whiting Paols Court acknowledged, § 542(a) was simply a codification
of turnover powers that had developed under "judicial precedent predating the Bankruptey
Code," and "[n]othing in the legislative history evinces a congressional intent to depart from

that [pre-Code] practice.”” That pre-Code practice, therefore, remains highly relevant for
interpreting the turnover power as codified in § 542(a),
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Historical Conmnon-Law Principles of In Rem Jurvisdiction

Many aspects of now-codified federal bankruptey law have their origins in common law
principles of in vem jurisdiction, and turnover powers are yet another example. As Justice
Jackson explained:

The turnover procedure is one not expressly created or regulated by the Bankruptey
Acl. Itis a judicial innovation by which the court seeks efficiently and expeditiously
to accomplish ends prescribed by the statute, which, however, lelt the means largely

to judicial ingenuity.

The express statutory provisions of federal bankruptey law vesting title to a bankrupt's
property in a representative of the bankruptey estate, to be administered for the benelit of the
bankrupt's creditors, under the supervision and control of a federal bankruptey court, have
always been considered to give that federal court in rem jurisdiction over that property. "By
operation of law, the filing of the petition in bankruptey cause[s] all property of the debtor
Lo pass into the custody of the bankruptey court, under the control of a trustee or receiver,
an officer of the court." " As Justice Fuller famously stated in Mueller v. Nugenr, "the filing

of the petition is a caveat to all the world, and in effect an attachment and injunction”
pursuant to which "title to the bankrupt's property became vested in the trustee with actual

or constructive possession, and placed in the custody of the bankruptey court.” "

"Such ... in rem jurisdiction is closely linked to the power to enjoin interferences with
p 1]

property within the control of a federal court." ' "In fact, the essence of such ... in rem
Jurisdiction is in the power lo enjoin collateral interference with that properly and its

administration.” '’ As Justice Brandeis put it;

All property in the possession of a bankrupt of which he claims the ownership
passes, upon the [ling ol a petition in bankrupley, into the custody of the court of
bankruptey. To protect its jurisdiction lrom interference, that court may issue an
injunction. The power is nol peculiar to bankruptcy or to the lfederal courts. It is an
application of the general principle that, where a court of compelent jurisdiclion
has, through its officers, taken property into ils possession, ... the court may not
only issue all wrils necessary lo protect ils possession Irom physical interference,

but is entitled to determine all questions respecting the same.
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Of course, "[d]etermining exactly what property is within the exclusive possession and control
of a federal bankruptey court can be a nettlesome problem, especially with respect to property
in the possession of a third party,” and "[tlraditionally, such property has been considered

within the 'constructive’ possession of a federal bankruptey court only to the extent the third

party raises no substantial defenses to turnover of the property.” "

A turnover order, then, was conceived as an incident to a bankruplcy courl's in rem
jurisdiction over a deblor's bankruptey estate. 1t was considered in the nature ol an injunctive

order, the violation of which was punishable by contempt. '" Moreover, this injunctive
turnover power directly implicated the historical summary-plenary distinetion that pervaded

multiple dimensions of federal bankruptey jurisdiction and procedure. '’

OFf course, a debtor's property often included things not within the possession of
the court, such as a disputed cause ol action against a third party or tangible
property held under a substantial elaim of right by a third party, a so-called adverse
claimant. A court of bankruptey bad no summary jurisdiction to adjudicate
disputes with adverse claimants, Such a dispute could be resolved only by an

ordinary civil action (a plenary suit) ... e

All other bankruptey proceedings, however, were resolved through summary proceedings
in the federal bankruptey court, and this "procedural divide established under the early
American bankruptey statutes ... simply adopted the English practice requiring a formal
plenary suit in assignee [now trustee] actions to recover money or property from an adverse

: 19
claimant."

To the extent a debtor's property was in the possession of a third party raising no adverse
claim to retain possession, though, a federal bankruptey court could summarily issue an
injunctive turnover order against that party. Indeed, that was the holding of Mueller v,
Nugent:

In other words, the question reduces itself to this: Has the bankruptey
court the power to compel the bankrupt or his agent to deliver up moncy
or other assets of the bankrupt, in his possession or that of some one for
him, [in summary proceedings] on petition and rule to show cause? Does
a mere refusal by the bankrupt or his agent so to deliver up oblige the

WESTLAW 43 2007 Thamson Hewlors, No clan W onginal ULS, Governemend Wiorks

175



176

2017 WINTER LEADERSHIP CONFERENCE

Turmover, Adeguate Protection, and the Anilomalle Stay..., 33 No, 8 Bankrploy...

lrustee o resort lo a plenary suit in the [lormer trial-level] circuitl courl
or a state courl, as the case may be?

If it be so, the grant of jurisdiction to cause the estates of bankrupts to
be collected, and to determine controversies relating thereto, would be
seriously impaired, and in many respects rendered practically incfficient.

The bankrupley court would be helpless indeed if the bare refusal to
turn over could conclusively operate to drive the trustee to an action
to recover as for an indebtedness, or a conversion, or to proceedings in
chancery, at the risk of the accompaniments of delay, complication, and
expense, intended to be avolded by the simpler methods of the bankrupt
law.

& % & %

[Wlhere property of a bankrupt has come into the hands of a thivd party before
the filing of the petition in bankruptey, as the agent of the bankrupt, and to which
he asserts no adverse claim, the bankruptey court has [the] power by summary
proceedings to compel the surrender of the property to the trustee in bankruptcy

duly appointed.

Turnover by a Secured Creditor in Possession of Repossessed Collateral

Within the context of this [ramework ol general principles governing common-law lurnover
powers, a4 sccured creditor who had, in the enlorecement of its lien rights, lawlully taken
possession of its collateral before the bankruptcy filing, was (as Judge Friendly put it)

"the archetypal "adverse claimant™ ' who was not subject to a turnover order. ~ Indeed,
"[glenerally, a creditor in possession of collateral could liquidatle the collateral without

' g

interference” from the bankruptey court.

T : Sy o R - . " :
I'he Supreme Court's Cantinented linais decision ™ authorized a more expansive conceplion

§ . = . . . . i 35 i
of bankruptey courts' general injunctive powers in reorganization proceedings. = Relying
upon Continentel Wineis' generous construction of the scope of bankruptey courts' injunctive
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powers under 1898 Act § 2a(l5) (the predecessor (o presemt Code § 105(a)), as well as
express codification in the statutory reorganization provisions of bankruptey courls' in
rem "jurisdiction of the debtor and its property, wherever located” (the predecessors to 28
ULS.CA. § 1334(e)(1)),°" the lower courts held that bankrupiey courls also had a more
expansive turnover power in reorganizalion proceedings as well.

Thus, in reorganization proceedings "a bankruptcy courl had broad power to order secured
creditors in possession following the debtor's default to turn over the collateral," =" with the

leading case being the First Circutl's decision in Reconstruetion Finance Carp. v. Kaplan, .
In any such turnover proceeding, though, "the bankruptey court was required to protect the

. N . i X
secured creditor from harm before ordering return of the property items." ™

Code § 542(n)'s Codification of Pre-Code Turnover Powers
The legislative history of the Code § 542(a) turnover provision has been the subject of
careful scholarly study, including by Judge Friendly in his Second Cireuit opinion in Whiting

Pools.”" Indeed, the Supreme Courl commented that "we find Judge Friendly's careful

analysis of this history for the Court of Appeals to be unassailable,””' and Judge Friendly's
analysis ultimately concluded that the most "natural reading of § 542 is that it was intended

to cadify RFC v. Kaplan,""* which was representative of the pre-Code practice pursuant to
which "the bankruptey court could order the turnover of collateral in the hands of a secured

i

creditor.”

Indeed, more generally, Code § 542(a) "gives an explicil statutory basis for the traditional
turnover order against persons other than the debtor.” * As the Supreme Court explained the
traditional turnover power in Maggio v. Zeirz, it was a use of the bankruptcy court's general
equitable powers under the statutory predecessor to Code § 105(a) to enforce the debtor’s
statutory turnover obligation under the predecessor to Code § 521(4). ° With codification of
a correlative turnover obligation for third parties in possession of property of the estate in §
542{a), then, bankruptcy courts can use their § 105(a) equitable powers to enler an injunctive
turnover order against third parties as "necessary or appropriate to carry out the provisions

ol § 542(a). "

The most noteworthy implication of this historical perspective on the intended function of
& 5342(a)—the perspective that the Supreme Court itself promulgated in Whiting Pools—is

that "§ 542(a) is not sell-executing.” " It simply provides an express statutory basis lor a
bBankruptey court Lo enter an injunclive order compelling turnover of identilied property in
the possession of a third party. Consistent with the pre-Code turnover practice that § 542(a)
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was intended 1o codily, then, & third parly's mere possession ol thal property, in and of itsell
(belore entry of any turnover order), does notl contravene any injunclive orders of the court;
only a knowing violation of a duly entered turnover order is contemptuous conduet. Indeed,
if § 542(a) were itself a self-exccuting injunctive order, a subsequent turnover order would be
entirely unnecessary. "Injunctions ... are nof enforced by further injunctions: injunctions are

enforced by contempt citations." »

Wihiting Pools, Code § 542(a), and Secured Creditor Turnover

While Wititing Pools is often considered a decision construing the scope of property of the
estate under the Bankruptey Code, in actuality, its holding only addressed the extent of a
bankruptey court's turnover powers under Code § 542(a). Its discussion of property of the
estate, while largely dicta, was confusing (and somewhat confused) and is a central obstacle
to properly resolving the turnover conundrum presented by cases like Weber.

The deblor in that case was Whiting Pools, Inc., which ran a swimming pool sales and service
business, and Whiting Pools had [allen behind on its employment tax paymenis to the IRS,
IRS assessments resulted in a tax lien attaching to all of Whiting Pools' property, and in
January 1981, the IRS seized a bunch of Whiting Pools' property pursuant (o the tax lien, with
the intention of selling that property at a public auction and using the proceeds to pay the
laxes owing. The day aller the IRS seized the property, though, Whiting Pools liled Chapter
1.

Even though the IRS had a lien on and possession of the seized property on the petition
date, Whiting Pools still owned the property. Whiting Pools' Chapler 11 estate, therelore,
succeeded to that ownership interest under Code § 541(a)(1). Consequently, any attempt by
the IRS to proceed with the tax sale post-petition would be an act to enforce a lien against
property of the estate, in violation of the § 362(a)(4) automatic stay provision,

The IRS, therefore, moved for relief from stay to proceed with the tax sale, and Whiting
Pools counterclaimed, seeking turnover of the seized property under Code § 542(a). The
bankruptey court denied the IRS relief from stay and ordered turnover of possession of the
seized property, on the condition that Whiting Pools provide adequate protection of the value
of the IRS's lien rights through retention of the lien, specified cash payments to the IRS, and
lifting of the stay upon any paymenl delauvlt, The IRS contested the turnover order i the
Supreme Courl, contending that it could not be forced to turn over the property that it had
seized prepetition.

The § 542fa) Twrnover Power Enhances Proaperty of the Estare
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Although the Supreme Court sent conflicting signals on this point, il is abundantly clear
that Whiting Pools, as DIP representative of the bankruptey estate, had no right to regain
possession of the seized property under Code § 541(a)(1) as mere successor to "all legal
or equitable interests of the debtor in property as of the commencement of the case.” OF
course, the "interests of the debtor in property” referenced in § 541(a)(1) arc those "[plroperty

interests ... created and delined by state law." “ On the petition date. the debtor did nor have
possession of the seized property—the relevant state-law "inlerest in property” at stake; the
IS had possession ol the seized property. Moreover, on the petition date, Whiting Pools did
not have any right 1o regain possession ol the seized property by simply promising a bunch
of Muture cash payments to the IRS. And Code § 541(a)(1) manifestly (in the words of the

legislative history) “is not imtended to expand the debtor's rights against others more than

they exist at the commencement of the case." "

So the bankruptey estate automatically succeeds to no greater property rights on the petition
date than those of the debtor, and thus, to the extent the debior has no state-law right
to possession of the property on the petition date, the estate acquires no possessory rights
under Code § 541(a)(1). In Wikiring Pools, nonbankrupley law clearly gave the IRS rightful
possession of the seized property on the petition date, so the debtor's Chapter 11 estate did
rof (and could not) succeed Lo possession or a right of possession under Code § 541(a)(1).

The IRS argued that the same limitation applied to turnover of property of the estate under
Code § 542(a):

The Government concludes that, at the commencement of the case, the debtor's
only interests in the property seized by the IRS were those explicitly set forth
in § 6331 er seq. of the IRC [a right to notice of the scizure and sale, a right to
redemption prior to sale, and a right to any surplus proceeds from the sale], that
therefore only those interests became part of the "property of the estate”, and that
turnover of these interests would be inappropriate since the debtor cannot "use,

4]
sell, or lease" them.

The Supreme Court, however, rejected this argument as an inapt limitalion on the scope of
the § 542(a) turnover power, which provides, by its express terms, for the estate to obtain
"possession” of property from a third party.” The Court thus construed the turnover
provision of Code § 542(a) as augmenting property of the estate with a right of possession
the debtor did ret have on the petition date, in the same way that a trustee's avoiding powers
enhance property of the estate beyvond the debtor's petition-date property interests,
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In the words of the Courl: "In elfect, § 542(a) prants 1o the estale a possessory inleresl in

certain property of the debtor that was not held by the debtor at the commencement of the

reorganization proceedings.” ** “Indeed, if this were not the effect, § 542(a) would be largely

superflluous in light of § 541(a)(1)" because "[ijnterests in the seized property that could have

been exercised by the debtor ... are already part of the estate by virtue of § 541(a)(1)." ™
"The fact that § 542(a) grants the trustee greater rights than those held by the debtor prior

to the filing of the petition is consistent with [avoiding power] provisions of the Bankrupiey

Code that address the scope ol the estate." 5 Several of these provisions bring into the

estate property in which the deblor did not have a possessory [or other] interest at the time

e

the bankruptey proceedings commenced. Section 542(a) is such a provision." ™ And when
the estate successfully obtains possession of property pursuant to § 542(a), possession itsell
also becomes property of the estale under the express terms of § 341(a)(7) as an "inlerest in
property that the estale acquires alter the commencement of the case."

The Right to Adequate Protection Replaces the Right of Possession

By its express terms, though, Code § 542(a) only compels turnover of "property that the
trustee [or DIP] may use, sell, or lease under scetion 363." Thus, the Whiting Poals Court
also held that the secured creditor subjected to turnover, "under section 363(e), remains

entitled to adequate protection for its interests.” ' Because "the right to adequate protection

.. replace(s] the protection alforded by possession,"™ then "[a]t the secured creditor's
insistence, the bankruptcy court must place such limits or conditions on the trustee's power to

il

sell, use, or lease property as are necessary to protect the creditor,” * Indeed, Code § 363(c)
even expressly provides that the bankruptey "court ... shall profiibit” a "proposed ... use, sale,
or lease” to the extent "necessary to provide adequate protection” of a secured creditor's lien
rights,

Adeguate Protection Precedes Turaover

Given the pre-Code turnover practice that § 542(a) was intended to codify (as the Whiting
Pools Court noted), it seems clear that Congress contemplated that such adequate protection
determinations would be made in the context of proceedings on a trusiee's request for a
turnover order, as was the case under pre-Code practice. Indeed, the legislative history notes
that § 542(a) "is nol intended Lo require an entily o deliver property lo the trustee if such
entity has obtained an order of the court authorizing the entity to retain possession, custody,

or control of the property.” ™

Moreover, the automatic stay provision as originally enacted (and extant when Whiting Pools
was decided) was also Mully consistent with the pre-Code turnover practice, pursuant to which
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a repossessing secured credilor's mere possession of the repossessed collateral, in and ol itsell
(belore entry of any turnover order), does nol contravene any injunclive orders of the court;
only a knowing violation of a duly entered turnover order is contemptuous conduct. The
only possessory conduct (as such) enjoined by the originally enacted version of the § 362(a)
(3) automatic stay provision was "any act te obtain possession of property of the estate or
of property from the estate," and & secured creditor's mere retention of possession already
obtained before the bankruptey filing (and its imposition of the automatic stay) clearly did
mat violate this stay provision.

Extension of Whiting Poaols to Chapter 13 Cases

Whiting Pools was decided in the context of 4 Chapter 11 reorganizalion proceeding, and
the Supreme Courl's reasoning expressly relied upon "the congressional goal of encouraging
reorganizations” and the fact that a "reorganization effort would have small chance of success

... il property essential o running the business were excluded lrom the estate.” *' Thus, the
Whiting Peols Court was carelul to confline its holding to turnover of repossessed collateral

in a Chapter 11 case. ™ In fact, there is some textual support for the position that a Chapter
13 debtor has no turnover rights at all under Code § 542(a), as that provision is conspicuously
absent from the list of "rights and powers of a trustee” that Code § 1303 confers upon a

Chapter 13 debior. -

Code § 1303, however, does expressly afford a Chapter 13 debtor a trustee's right to use,
sell, or lease property of the estate under Code § 363, and it is precisely such "property that
the trustee may use, scll, or lease under section 363" that is subject to turnover under Code
§ 542(a). Moreover, while § 542(a) provides that any party in possession of such property
"shall deliver to the frustee, and account for, such property,” Code § 1306(b) provides that in
a Chapter 13 case, "the debtor shall remain in possession of all property of the estate.” Thus,
the text of the Code can be fairly read to alford a Chapter 13 debtor turnover rights under
Code § 542(a), as an incident 1o the debtor’s right to possess and use property of the estate.
And likewise, just as Chapter 11's general policy objective of encouraging reorganization
over liquidation is promoted through turnover of repossessed collateral, so too is Chapter
13's general policy objective of encouraging debt repayment plans by allowing a debtor to

keep all of hisfher property.

In both Chapter 11 and Chapter 13 cases, then, the § 542(a) turnover power works in tandem
with the § 362(a)(4) automatic stay provision preventing the repossessing secured creditor
from sclling the collateral. The DIP is given full use of repossessed collateral in order to
facilitate confirmation and consummation of a successful reorganization/repavment plan,
provided that the secured creditor's lien rights are adequately protected. Consequently, most
courts have concluded that Wihiting Poels' construction of the scope of the § 542(a) turnover
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power is equally applicable in Chapter 13, and the Second Circuit in Weber reached the same
conclusion.

The 1984 Amendment to § 362(a)(3) Enjoining any Act to Exercise Control over Property of
the Fstate

IF the above history of the § 542(2) turnover power were the end of the story, then cases
like Weber would be easily resolved. The secured creditor clearly could retain possession of
collateral repossessed prepetition pending a determination of necessary adequate protection,
made by the bankruptey court in the context of a trustee or DIP's request for turnover of
the repossessed collateral,

The only thing, then, that makes these cases at all difficult is the 1984 amendment to Code
§ 362(a)(3), which added the following italicized language:

(a) ... a [bankruptcy] petition ... operates as a stay, applicable to all entities, of—

L

(3) any act to obtain possession of property of the estate or of property
from the estate e to exercise cantrof aver property of the estate;

Indeed, the determinative nature of this amendment is revealed by the fact that,

under the Code, prior lo the § 362(a)(3) amendment, the common [pre-Code]
practice of conditioning turnover orders on prool of adequale protection
continued, Courts uniformly supported the practice that “[a) secured creditor may
insist upon adequate protection as a condition precedent to the turmover of property

w55

since the property may not be used, sold, or leased under section 363 without it,

Mext month's issue of Bawkruptey Law Letter will analyze and critique the courts’ varying
interpretations of the effect of the “exercise control” amendment to § 362(a)(3) as applied to
a secured creditor’s retention ol collateral repossessed prepetition.
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BANKRUPTCY LAW LETTER

By Ralph Hrubeloer

TURMNOVER, ADEQUATE PROTECTION, AND THE AUTOMATIC
STAY (PART IT): WHO IS "EXERCISING CONTROL" OVER WHAT?

This issue of Bankruprey Law Letter is the second of a two-part analysis and critique of the

Second Circuit's recent decision of In re Weber.' In ils Weber opinion, the Second Circuit
joins a growing majority of appellate courts holding that a secured creditor who has lawfully
repossessed collateral prepetition must, once the debtor files bankruptey, immediately and
unconditionally surrender that collateral to the appropriate estate representative (usually a

Chapter 13 debtor) on pain of contempt for a willful violation of the automatic stay. ’

The majority position is highly dubious, ” though, and seems driven more by certain
"practical considerations” (as the courts themselves have put it) than a sound, principled
interpretation of the meaning of the relevant Code provisions.

Last month's issue traced the origing and cvolution of the turnover power through the 1984
amendments to the Bankruptey Code, which amended the automatic stay provision of §
362(a)(3) in a manner that the majority courts believe effects a dramatic change in prior
turnover practice—to wil, that a secured creditor can no longer retain collateral repossessed
prepelition pending provision of court-ordered adequate protection. This month's issue
critically examines the courts' interpretation of that amendment to § 362(a)(3).

The 1984 Amendment to § 362(a)(3) Enjoining any Act to Exercise Control over Praperty of
the Estate

IT the pre-1984 history ol the § 542(a) turnover power were the end of the story, then cases
like Weber would be easily resolved. The secured creditor clearly could retain possession of
collateral repossessed prepetition pending a delermination of necessary adequate protection,
made by the bankruptey court in the context ol a trustee or DIP's request for turnover ol
the repossessed collateral.
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The only thing, then, that makes cases such as Weber at all difTicult is the 1984 amendment
to Code § 362(a)(3), which added the following italicized language:

(a) ... a [bankruptey] petition ... operates as a stay, applicable to all
entities, of—

& ¥ k%

(3) any act to obtain possession of property of the estate or of property
from the estate or fo exercise conirol over properiy of the estate;

Indeed, the determinative nature of this amendment is revealed by the fact that,

under the Code, prior to the § 362(a)(3) amendment, the common [pre-Code]
practice of conditioning turnover orders on proof of adequate protection
continued. Courts uniformly supported the practice that "[a] secured creditor may
insist upon adequate protection as a condition precedent to the turnover of property

sinee the property may not be used, sold, or leased under section 363 without it."

Turnover First, Then Adequate Protection

Those courts finding a stay violation when a secured creditor retains possession of collateral
repossessed prepelition interpret the "exercise control” language added to § 362(a)(2) as
an amendment directed al precisely that situation. As the Sixth Circuit BAP stated,
"[w]ithhelding possession of property [rom a bankruptcy estate is the essence ol 'exercising

control” over" property of the estate.” Thus, these courts see § 362(a)(3) as a correlative
enhancement of the estate’s § 542(a) turnover rights:

The duty to turn over the property is not contingent upon any predicate violation
of the stay, any order of the bankruptcy courl, or any demand by the ereditor,
Rather, the duly arises upon the filing of the bankrupley petition. The failure to
[ulfill this duty, regardless of whether the original seizure was lawful, constitutes a
prohibited altempl Lo "exercise control over the property of Lhe estate” in violation

of the automatic stay. "
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As with any conduct stayed by § 362(a), to the extent the operation of the stay (in this case, by
compelling turnover) will impair the value of the creditor's lien, the creditor's "[e]ntitlement
to adequate protection in the first instance ... is triggered by a creditor's request to the

bankruptey court, and il you don't ask for it, you won't get it." " Under this inferpretalion of
§ 362(a)(3), then, a sccured creditor cannol withhold possession of the repossessed collateral
pending provision of adequate protection. Rather, the secured creditor must allirmatively
request adequate protection lrom the bankruptey court via, lor example, a stay relief motion.

This turnover-adequate protection approach, though, is entirely dependent upon an
interpretation of "exercise control” that includes mere retention of pre-existing possession,
and that interpretation, while perhaps superficially appealing, is not at all compelling and,
indeed, is highly problematic.

Adequate Protection Before Turnover

Lre-1984 Established Practice

The opposite minority approach resists the broader interpretation of "exercise control"
because of its dramatic departure from pre-1984 practice, emphasizing the Supreme Court's
interpretive canon that presumes continuity in the law and continuation of established
practice, in the absence of an unambiguous statutory directive or some legislative history
indicating an intention to reverse the established practice.

When Congress amends the bankrupley laws, it does not wrile "on a clean slate.”
Furthermore, this Court has been reluctant to accept arguments thal would
interpret the Code, however vague the particular language under consideration
might be, to effect a major change in ... practice that is not the subject of at least

some discussion in the legislative history. "

Some majority courts contest the notion that their interpretation is a reversal of pre-1984

practice.” This contention, however, simply is not credible, and of course, these courts cite
no pre-1984 instances in which a repossessing secured creditor's mere retention of possession
of its collateral (in the absence of a turnover order) was held to be contemptuous conduct,

in and of itself (presumably because there are none). "
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Moreover, the meaning of "exercise control” in amended § 362(a)(3), as a (rigger lor
violation of an injunction, is extremely vague and has been a perennial source of difficulty
in determining its scope. As the D.C. Circuit explained, the problem lies in the potentially
"extraordinary” sweep of an unbounded notion of "exercise control,” particularly given
the indubitable breadth of the notion of "property of the estate” as including any kind of
"interest” of the debtor in any kind of tangible or intangible property,

[Section 362(a)(3)] cannot require that every party who acts in resistance to the
debtor's view of its rights violates [the automatic stay] if found in crror by the
bankruptcy court, ... Since willful violations of the stay expose the offending
party to liability for compensatory damages, costs, altorney's fees, and, in some
circumstances, punitive damages, it is difficult to believe that Congress intended a
violation whenever someone already in possession of property mistakenly refuses

to capitulate to a bankrupt's assertion of rights in that property. '’

What's more, there is absolutely no legislative history explaining Congress's objective in
adding the intractably vague "exercise control” language to § 362(a)(3). At a minimum,
then, the majority interpretation seems to run counter to the prevailing presumption against
such a stark reversal of established practice. The problems with the majority interpretation,
however, do not end there, as careful application of the statutory language seems to make
the alternative, minority interpretation equally (il not more) plausible,

"Control" as Distinet from " Possession"

Adequate protection-turnover courts disagree with the notion that the language emploved
in the 1984 amendment to § 362{a)(3) was dircctly specifically at retention of posscssion.
Indeed, use of the word "control” in the 1984 amendment to § 362(a)(3) suggests that the
drafters meant to distinguish the newly prohibited "control” from the already-prohibited
acts Lo obtain "possession,” in order to reach nonpossessory conduct that would nonetheless
interfere with the estate's authority over a particular property interest. Indeed, the legislative
history explaining the originally enacted version of § 362(a)(3) also suggested such a
distinction, although the eriginal statutory language clearly did not address nonpossessory

13
"control.”

An "Act” as Distinet from Failnve o Act

The minority interpretation also reasons from the automatic stay's general lunction of merely
preserving the pelition-date status quo while parties' relative rights and obligations can be
ascertained through the appropriate bankruptcy process, and preserving the petition-date
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stalus quo in this conlext means permilling the credilor lo remain in possession ol the
property pending provision of adequale protection as ordered by the bankruptcy courl.

By prohibiting only an "act ... to exercise control," the 1984 amendment to § 362(a)(3) does,
in fact, scem in accord with a general design of preventing affirmative conduet that would
upset the petition-date status quo or otherwise interfere with the trustee's or DIP's "control”
of property of the estate. "The automatic stay, as its name suggests, scrves as a restraint only
om acts to gain possession or control over property of the estate.” L By contrast, il a creditor
does nothing and simply retains possession of property that the ereditor already has in its
possession, it seems difficult 1o say that the creditor has performed an "act” prohibited by the
stay. Indeed, that is essentially how the Supreme Court interpreted § 362(a)(3) in the Citizens
Beank v. Strvmpf case, where the Court said that a bank's refusal to pay to the Chapter 13 DIP-
depositor sums on deposit in the debtor's bank account "was neither a taking of possession

of [debtor's] propertly nor an exercising of control over it, but merely a refusal to perform its

i ; 14
promise” to repay deposited sums,

Under this view, then, the "excrcise control” amendment prohibils only alfirmalive
coniduet direcled at "contrel” rather than "possession” of estate property. Such prohibited
nonpossessory "control,” in the absence of stay reliel [rom the bankruptey courl, might
include a nondebtor counter-party's unilateral postpetition termination of an executory

contract, ' or the postpetition efforts of someone other than the trustee or DIP (such as an
individual shareholder or creditor ol a corperate debtor or even the individual deblor in a

Chapter 7 case) to prosecute a cause of action belonging to the debtor’s bankruptcy estate. i

Thus, a § 542(a)/105(a) turnover eaise af action 1o recover possession may well be a cause of
action that is properly considered property of the estate, and the efforts of anyone other than
the trustee or DIP to assert or otherwise interfere with the trustee or DIP's exclusive authority
Lo assert the estate’s turnover righls might well be considered a prohibited "act ... to exercise
control over property of the estate” within the meaning of § 362(a)(3). But "it is difficult
Lo believe that Congress intended a violation whenever someone already in possession of

uld

property ... refuses to capitulate to a bankrupt's assertion of rights in that property.

Exceptions to a Secared Creditor's Turnover Obligation

The minorily, adequate prolection-lurnover courts also reject the broader interpretation
of & 362(a)(3) as inconsistent with, rather than complementing, the design of the lurnover
provisions. Unlike § 362(a)(3), the estate's turnover rights are not absolute. As the Supreme
Court specifically noted in Whiting Pools, "there are explicit limitations on the reach of §

542(a)," I pursuant to which turnover is nof required. Yet, under the broad interpretation of
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"exercise control,” lailure to turn over property when turnover is nof required, nonetheless,
would constitute a stay violation.

For example, § 542(a) cxpressly provides that property is ner subject to turnover if "such
property 15 of inconsequential value or benefit to the estate.” Determinations regarding
vilue and benefit of property are not self-cvident incorrigible propositions, particularly when
ong takes into account the estate's adequate protection obligations with respect to property
encumbered by a lien, Thus, § 542(a) (on its face) seems to contemplate such a determination
by the bankruptcy court in the context of a turnover action initiated by the estate, similar to
the procedure for such value and benefit determinations in the context of abandenment of

property of the estate. ' If the court in that turnover action determines that the property is
of inconsequential benefit to the estate and, thus, ser subject to turnover, under the broad
interpretation of "exercise control,” the court would nonetheless be compelled to reach the
absurd conclusion that the defendant violated the automatic stay by retaining possession of
that property.

The Weber court, therefore, was simply incorreel in its assertion that § 542(a) is "sclf-
exccuting” and "requires that any entity in possession of property of the estate deliver it to

the trustees, without condition." " As the historical evolution of the turnover power clearly

reveals, "§ 542(a) is not self-executing.” ' And given that truism, it seems highly unlikely that
Congress would indirectly impose a sell~e[lectuating turnover obligation via § 362{a)(3) that
exceeds the scope of the § 542(a) turnover provision. Indeed. it is only by means of a post-
hoc bool-strap, under the influence of the overly broad interpretation of § 362(a)(3), that
the courts have misconstrued § 542(a) as somehow being sell-executing when (on its face) it
clearly cannot be, and its origins further confirm that conclusion.

Pagssession Becomes Property of the Estate Only Upon Turnover

Limiting the reach of the automatic stay in a manner compatible with the turnover provisions
simply requires a modicum of care and precision in specilying the "property” protected by §
362(a)(3). By its terms, § 362(a)(3) only prohibits acts to exercise control over "property of the
estate.” In its definition of "property of the estate,” the "Bankruptey Code explicitly adopts
the legal understanding of 'property’ as interests in property,” which "reflects the ‘bundle of
sticks" metaphor" for property interests, and "its use in the definition of property of the estate

and its use throughout the Code reflect Congress's deliberate choice.” ™ As Professor Plank
puts it:

The explicit use of the bundle of sticks metaphor in § 541{a)(1) shows that Congress
intended to distinguish the debtor's interest in a property item and a third party's
interest in the property item. To the extent that a third party has an interest in
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a properly ilem in which the deblor has an ownership interest, thal interest is
excluded from the interest of the debtor in that property item,

With respect lo turnover, the particular property interest (the "stick” in the metaphorical
property "bundle of sticks") that is at stake is, ol course, the one expressly relerenced in
§ 542(a)—"possession.” When a secured creditor is in possession on the petition date, the
secured creditor's continued postpetition retention of possession is not an exercise of control
over "propertly of the estale,” because as the Supreme Courl indicated in Whiting Pools, under
those circumstances possession is nof a property interest to which the estate automatically
succeeds on the filing date under § 541(a)(1}. a4 Rather, possession becomes "property of the
estate” undler § 541{a)(7) only to the extent the estate successfully invokes turnover through
§ 542(a), which (as we've seen) clearly contemplates initiation of a turnover action, in which
the creditor can then raise any defenses to turnover specilied by § 542(a).

Of course, the most prominent among the "explicil limitations on the reach ol § 542(a)" that
the Supreme Courl specifically highlighted in Whiting Pools is "that the property be usable

under § 3635 By express incorporation of § 363, then, when the estate seeks turnover of
property "proposed to be used, sold, or leased, by the trustee, the courr ... shall prohibit or
coneition such use, sale, or lease as is necessary Lo provide adeguate protection” of the secured

. - - 26
creditor's lien rights.

Mot surprisingly, this more careful analysis of the statutory language and the relationship
between § 542(a) and cognate provisions in §§ 362 and 363 ultimately reinforces the clear
implications of the history of the pre-Code turnover power because, as the Supreme Court
acknowledged in Whiring Pools, § 542(a) is simply a codification thereol, Sections 542(a) and
363(e), together, make a secured creditor's obligation to turn over repossessed collateral (for
use by the trustee or DIP) contingent upon the trustee or DIP requesting a turnover order
Irom the court, and in the context of that turnover proceeding, the bankruptcy court can then
mike a determination regarding what the estate must do to adequately protect the value of
the secured creditor's lien rights (such as maintaining insurance and making periodic cash
payvments) and thus fulfill the express stalutory condition (1) Lo the estate’s right to use the
property under § 363 and thus also (2) to the sceured credilor's obligation to turn over the
properly under § 542—{fully consistent with the pre-Code turnover power that § 542(a) was
intended to codify.

The majority courts' contrary interpretation rests upon an overly aggressive interpretation of

the 1984 amendment to § 362(a)(3) atiributable to a specious understanding of the "property”
protected by that provision. Regrettably, though, much of the blame for this confusion
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lies with the Supreme Court's Wiiting Poels opinion. There is one particular passage [rom
Whiting Pools thal seems Lo lend credibilily to the majorily courls' interpretation ol § 362(a)
(1) and, thus, figures prominently in their justificatory rationales. It is, at mosl, however,
simply loose (and erroneous) dictum.

Al one point the Wiiting Pools opinion states that "§ 541(a)(1) is intended to include in
the estate any property made available to the estate by other provisions of the Bankruptcy
Code,""" thus implying that any possessory right granted the estate by § 542(2) is somehow
immediately considered property of the estate under § 541(a){1) "as of the commencement
ol the case," before the estate actually oblains possession via turnover, Both that stalement
itself, though, and the implication attributed to it are false. Indeed, the Whiting Pooels Court
itsell subsequently contradicts that statement by acknowledging that the plain language of
§ 5341(a)(1) does not and cannot "grant|] to the cstate a possessory interest ... that was not
held by the debtor at the commencement of the” bankruptey case—thus, the Court's reliance

on 4 542(a) lo do that work.

Moreover, that stalement entirely overlooks those subparagraphs of § 541(a), such as (a)
(3) and (a)(7), that (unlike § 341{a)(1)) are by their express lerms "intended to include in
the estate any property made available to the eslate by other provisions of the Bankruptey

Code," " such as the avoiding power provisions to which the Whiting Pools Court expressly
likened & 542(a). And in the context of those avoiding power provisions, many lower courts
{including the Second Circuit itsell) have refused to indulge the Whiting Pools suggestion
thal property recoverable thereby should somehow be considered property of the estate "as
of the commencement of the case” under § 541(a)(1), before the estate actually recovers the
properly al issue, For example, in [ re Cofonial Realty Co., the Second Cireuit Matly rejected
the contention that "[raudulently transferred properly [i]s part of the bankruptcy estate under
§ 541(a)(1) prior to ils recovery,” holding that the language and structure of § 541(a) "clearly

reflects the congressional intent that such property is not! to be considered property of the

g Od, 8 111
estate until it is recovered."

Thus, it may well be true that "[w]ithholding possession of property from a bankruptey estate
is the essence of ‘exercising control” aver possession,” 1 as the majority courls repeatedly (and
tellingly) emphasize. But such an exercise of control over possession is a violation of the §
302{a)(3) automatic stay only il possession is property of the estate. When a sccured creditor
is in possession on the petition date, though, possession is #ef property of the estate, and
possession only becomes property of the estate once the estate actually obtains possession
via turnover,
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Only through reliance upon Whiting Pools' dangerously misleading dictwm could the Second
Circuit in Weber come Lo the bizarre conclusion that "Whiting Pools teaches that filing
of a petition will generally transform a debtor's equitable [ownership] interest into a

bankrupley estale's possessory right.” * And the Second Circuit could only conclude that
SEFCU"s "exercising control” over the object in which the estate's equitable [ownership)
interest lay" e e retaining possession of the car—was a stay violation by construing
"property of the estate" in a colloguial sense (i.e., the car) rather than the legal "interest in
property” bundle-of-sticks meaning expressly employed in the Bankruptey Code's definition

of "property of the estate."

Na Protection Is Not Adeguate Protection

The majority courts' interpretation of & 362(a)(2) essentially turns that provision into a
sell-executing lurnover provision, requiring ne adequale protection and with ne turnover
defenses at all. That interpretation, of course, makes the "explicit limitations on the reach

of § 542(a)" entirely superflluous. Indeed, if Failure to immediately turn over repossessed
collateral once the debtor files bankruptey is exercising control over property of the estate in
violation of the stay, then § 542(a) itself seems superfluous and unnecessary—other than to
fill out the circular reasoning that § 542(a) somehow makes possession property of the cstate
over which the creditor is exercising control—circular reasoning that then completely ignores
the "explicit limitations on the reach of § 542(a)."'® Moreover, interpreting § 362(a)(3) as
an independent, self-executing turnover provision not only mandates immediate turnover
for the estate’s proposed use without any provision of adequale protection, it can also fully
Jjeopardize the secured creditor's entire "right to adequate protection [that] replace[s] the

protection aflorded by possession.” 1'

Because mosl courts hold that a secured creditor's right to receive adeguate protection is
triggered only through the filing of the creditor's request with the court, many courts have
also held that the extent of adequale protection to which the creditor is entitled (i.c., the value
of the creditor's lien) must be measured as of the date the secured credilor files its request
with the court. If § 362(a)(3) compels immediate turnover by a secured creditor when the
debtor files hankruptey, faithful compliance with this obligation will mean that, as a practical
matter, turnover will invariably precede the creditor's filing of a formal motion for adequate
protection with the bankruptey court. Conseguently, in those courts measuring adequate
protection as of the date of the creditor's motion, the secured creditor will be subjected to a
period during which its licn is subject to wholesale dissipation with no recourse,

. . B . 18 . . EAF]
; 4 SESS01 g : 7 an execution lien,” ora
For example, a possessory lien (such as a service provider's lien

o . A0 . f ¥ i i
securily interest perfected by possession ™ ) will vanish the moment the creditor relinguishes
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possession lo the trustee or DIP, thus immediately terminating the creditor's right Lo adequate
protection. Likewise, if the creditor turns over uninsured property that is prompily destroyed
by fire, the creditor's right to adequate protection also goes up in smoke. The secured
creditor’s inevitable and entirely understandable desire to delay the turnover at least long
enough to preserve the right to receive the "indubitable equivalent” specifically mandated
by the Code, certainly does not suggest conduct that should be considered sanctionable

contempl. Indeed, in Cirizens Bank v. Strumpf, Y the Supreme Courl was presented with
a similar conllict between a broad interpretation of the automalic stay and the express
statutory protections afforded a secured creditor by the § 542(b) turnover provision, and the
Courl held that the former must yield to the latler.

In the Strnmp/ case, when the debtor filed Chapter 13, he was in delault on a $5,000 loan
debt owed Citizens Bank and also had a checking account with the Bank. In response to
the debtor's bankruptey filing, the Bank put a temporary freeze on any lurther withdrawals
from the account while it sought permission from the bankruptey court to exercise its setoff
rights with respect to the account. Although & 542(b) mandates turnover ta the estate of debt
payments owing a debtor, this obligation is expressly abated "to the extent that such debt may
be offset under section 553." The bankruptey court nonetheless held the Bank in contempt for
violation of the automatic stay, forcing the Bank to remove its frecze on the debtor's aceount.
The court subsequently granted the Bank reliel from stay to exercise its setofl rights, but by
that point there were no more funds in the account to setoff.

The Supreme Court, however, held that the bankruptey court erved in construing the stay in a
manner that eviscerated the setolT rights expressly preserved by & 542(h)—ie., the automatic
stay should ntot be interpreted as a sell-executing turnover provision that exceeds the scope
ol the § 542(b) lurnover provision. Likewise, "[1]he right ol adequate protection cannol be
rendered meaningless by an interpretation of & 362(a)(2) and 542(a) that would compel
turnover even before an opportunity for the court's granting of adequate protection." 2
Indeed, in a very recent decision from the Eighth Circuit BAP, In re WEB2E Payment
Salurions, ."J-r.r.:,‘=L the court's reasoning (although dicta) implicitly acknowledges that the
majority courts' interpretation of § 362(a)(3) as applied to a secured creditor’s retention of
possession of collateral is inconsistent with Strunpyf.

In WEB2B, the court held that a secured creditor with a sccurity interest perfected by
possession did, in Fact, losc its perfected lien (and thus its right 1o any adeguate protection)
upon turnover of the collateral to the Chapter 7 trustee, notwithstanding the fact that
immediate turnover scemed compelled by the Eighth Circuit's early, influential, now-
majority interpretation of § 362(a)(3) in In re Knaus. * The BAP, though, also suggested
(without discussing or even citing Knans) that "[tJaken together, Whiting Pools and Stremipf
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provide a roadmap for creditors whose rights in collateral will be relinquished with
possession,” Lo wit, "that a creditor in [the] position ... where relinquishment of possession
will in and of itself destroy the creditor's rights ... may withhold turning the collateral over

until the bankruptey courl is able to make a determination as to whether, and to what extent,

the creditor is entitled to adequate protection." "

Carving out an exception for a secured creditor whose "relinguishment ol possession will in
and ol itsell destroy the creditor's rights," however, cannol (by any stretch of the imagination)
be wrung from the language of § 362(a)(3). If "exercising control’ over the object in which
the estate's equitable [ownership] interest lay" * —i.e., retaining possession—violates § 362(z)
(3}, that is the case whether or not the secured creditor's "relinguishment of possession will
in and of itsell destroy the creditor's rights." As the Sharon majority acknowledged, "[Uhere

is o ‘exception” to § 362(a)(3) that excuses ... refusal to deliver possession.” o

And neither is it a sufficient response to suggest that "[i]f the creditor is concerned that its
interest will be irreparably harmed if the property is turned over before [a] motion for relicl
from stay can be heard it may request an emergency hearing under § 362(0." " If retaining
possession, in and of itself, is a violation of § 362(a)(2), as the majority courts hold, then
any such emergency hearing "would come only after a period during which the creditor is in

contempt."" Indeed, even in the more routine case in which the mere filing of the creditor's
stay reliefl motion will preserve the creditor's right 1o adequate protection of the value of its
lien as of that moment (although, of course, not guarantee that the estate will or can actually
provide that prolection), even relaining possession of the collateral long enough to file a
motion with the bankruptey court is, under the majorily interpretation of § 362{a)( 1), a willful
and contemptuous stay violation.

The Relative Balance of Burdens and Harms
The majority courts, of course, are nol entirely oblivious to the immense difficulties

surrounding their interpretation of § 362(a)(3). Rather, they choose to simply overlook
or give short shriflt to those problems because they believe that "a myriad of policy
considerations” "militate in favor ol placing the onus en the creditor, rather than on the

debtor, 1o seek judicial reliel." ™" Indeed, as a practical matter, that is all that is at stake with
this interpretive issue: who should bear the burden of initiating proceedings in the bankruptey
courl should the parties fail to agree on the terms for a consensual turnover, with the most
significant bone of contention being what is required in the way of adequate protection of the
secured creditor's lien. And these "practical considerations” *' seem to be driving the majority
courts' resolution of the interpretive issue. Indeed, majority courts fully acknowledge that
the secured creditor is entitled to adequate protection of its licn and that the bankruptey
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