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Ethics Rules in the Bankruptcy Courts

= Beyond the general requirement of disinterestedness and criminal law provisions related to fraud, false
statements, and concealment, the ethical rules in bankruptcy are drawn from applicable non-bankruptcy law.

However, basic ethics rules related to informed consent, strategic considerations, and conflicts can become murky in the
bankruptcy context.

= This presentation offers a handful of areas where bankruptcy presentations particular ethical dilemmas for
attorneys.

= In general, attorney’s ethics obligations in bankruptcy involve asking:
To whom are key duties owed?
When do these duties arise and shift?

= Rule 1.4 of the Rules of Professional Conduct provides:
Alawyer shall:

(1) promptly inform the client of any decision or circumstance with respect to which the client’s informed consent, as
defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client’s objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the matter;
(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client
expects assistance not permitted by the Rules of Professional Conduct or other law.

The “Easy” Case: Debtors

= This presentation focuses on debtor-side representations, which might seem like an easy case.

- Rule 1.7(a): Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
= (1) the representation of one client will be directly adverse to another client; or
= (2) there is a significant risk that the representation of one or more clients will be materially limited by

the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of
the lawyer.

- Rule 1.8(f) — A lawyer shall not accept compensation for representing a client from one other
than the client unless:
- the client gives informed consent;

- there is no interference with the lawyer's independence of professional judgment or with the client-
lawyer relationship; and

- information relating to representation of a client is protected as required by Rule 1.6.

= Rule 5.4(c): Alawyer shall not permit a person who recommends, employs, or pays the lawyer
to render legal services for another to direct or regulate the lawyer's professional judgment in
rendering such legal services.
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§ 327(a): Except as otherwise provided in this section, the trustee, with the court’s approval,
may employ one or more attorneys, accountants, appraisers, auctioneers, or other professional
persons, that do not hold or represent an interest adverse to the estate, and that are
disinterested persons, to represent or assist the trustee in carrying out the trustee’s duties
under this title.

§ 101(14): The term “disinterested person” means a person that \_( J )_/
(A) is not a creditor, an equity security holder, or an insider;
(B) is not and was not, within 2 years before the date of the filing of the petition, a director, officer, or
employee of the debtor; and
(C) does not have an interest materially adverse to the interest of the estate or of any class of creditors
or equity security holders, by reason of any direct or indirect relationship to, connection with, or interest
in, the debtor, or for any other reason.

See In re Imerys Talc of America, Inc., 38 F.4th 361 (Third Cir. 2022) (comparing the § 327, §
101(14), and guardian ad litem standards to identify the applicable standards for future claims
representatives under § 524(qg)).

Rule 1.2(a): Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult with the
client as to the means by which they are to be pursued. A lawyer may take such action on
behalf of the client as is impliedly authorized to carry out the representation. . .

Rule 1.13(a): A lawyer employed or retained by an organization represents the organization
acting through its duly authorized constituents.
1.13(f): In dealing with an organization's directors, officers, employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably
should know that the organization's interests are adverse to those of the constituents with whom the
lawyer is dealing.
See also

ABA Op. 95-390 (1995) (describing factors for finding a corporate clients’ affiliates are clients based on common
benefit, reasonable reliance, sharing confidential information, and affiliate as alter ego).

Examples . .

Sole- or few-member LLCs

Sponsor-held debtors
Insider secured creditors ‘ y



AMERICAN BANKRUPTCY INSTITUTE

Example 1: Sponsor Deals

- Should everyone in a sponsor deal have their own counsel?

= Rule 4.3: In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer knows or reasonably
should know that the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make reasonable efforts
to correct the misunderstanding. The lawyer shall not give legal
advice to an unrepresented person, other than the advice to secure
counsel, if the lawyer knows or reasonably should know that the
interests of such a person are or have a reasonable possibility of
being in conflict with the interests of the client.

- Who is being protected?
= Unsophisticated parties
= The legal profession
= The sponsor
= The portfolio company

Example 1: Sponsor Deals (Cont'd)
Scenaro_______________[Oucome ______________|

Covenant amendments Likely ok
Additional sponsor equity Likely ok
Debt reduction Likely conflict
Debt-to-equity conversion Likely conflict
Staying invested after equity wipe-out Likely conflict
Law firm investment committee Likely conflict

- Additional considerations:
= New York City Bar Formal Opinion 2001-2: How adversarial? How important is the client?

- Practical implications
= Negotiating against an important client of the firm
- Duration of representation / ongoing representation
= Cost of educating new counsel for bankruptcy
- Potential litigation

- Key takeaway: hard to predict without 20/20 foresight
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Rule 8.4(c): It is professional misconduct for a lawyer to . . . engage in conduct involving
dishonesty, fraud, deceit or misrepresentation

Rule 1.3, cmt. 1: A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or
personal inconvenience to the lawyer, and take whatever lawful and ethical measures are required to
vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication to the
interests of the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound,
however, to press for every advantage that might be realized for a client. For example, a lawyer may
have authority to exercise professional discretion in determining the means by which a matter should
be pursued. See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all persons involved in the legal process with
courtesy and respect.

See In re Martinez, 393 B.R. 27 (Bankr. D. Nev 2008) (imposing
sanctions on attorneys who refused to grant a debtor’s request to
withdraw an erroneously signed stipulation).

Key issues
Holdouts
Free riders
Timing
Good faith standard

Rule 1.8(g): A lawyer who represents two or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or
nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The
lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.
(h) Alawyer shall not: . . . (2) settle a claim or potential claim for such liability with an unrepresented client or former
client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek
the advice of independent legal counsel in connection therewith.

(i) Alawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is
conducting for a client, except that the lawyer may: . . . (2) contract with a client for a reasonable contingent fee in a civil
case.
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Example 3: Mass Tort Funding Prepetition (Cont'd)

= § 524(g): Provides for approval of asbestos-specific plan provisions and channeling injunction, exempting
plans creating trusts to meet mass tort liability from certain confirmation requirements.
Emulated in non-asbestos context without protections of future claims representative or claim estimation under § 502(c).

= An ethical minefield on both sides has led to reform proposals:

- Samir D. Parikh, Scarlet-Lettered Bankruptcy: A Public Benefit Proposal for Mass Tort Villains, 117 N.W. Univ. L. Rev 425
(2022) (criticizing the current bankruptcy mass tort system as insufficiently value-maximizing and suggesting the creation
of public benefit corporations rather than settlement trusts to pay claims while continuing to operate the debtors’
business).

Katherine Dirks, Ethical Rules of Conduct in the Settlement of Mass Torts: A Proposal to Revise Rule 1.8(g), 83 N.Y.U. L.
Rev. 501 (1995) (criticizing 1.8(g) as overly rigid and proposing changes to make mass tort settlements easier).

Example 4: Standing Up in Court—Good Faith

= Rule 3.3(a): A lawyer shall not knowingly: (1) make a false statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously made to the tribunal by the lawyer;

- (3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has
offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.

= § 1129(a)(3): The plan has been proposed in good faith and not by any means forbidden by law.
§ 1129(b)(1): Notwithstanding section 510(a) of this title, if all of the applicable requirements of subsection (a) of this
section other than paragraph (8) are met with respect to a plan, the court, on request of the proponent of the plan, shall
confirm the plan notwithstanding the requirements of such paragraph if the plan does not discriminate unfairly, and is fair
and equitable, with respect to each class of claims or interests that is impaired under, and has not accepted, the plan.
In re Hercules Offshore, Inc., 565 B.R. 732 (Bankr. D. Del. 2016) ("aggressive," "vocal," "persistent," and at times
"annoying" conduct does not violate the duty of good faith and fair dealing without evidence of unlawful acts or actual
harm).
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Example 5: Standing Up in Court—Shared Counsel

§ 547 preferential transfer period expanded to one year for statutory
insiders, defined non-exhaustively in § 101(31).

Hornberger v. Davis Cedillo & Mendoza, Case No. 18-5238, (Bankr.
W.D. Tex. Apr. 16, 2019) (replacement of majority shareholder
counsel with same counsel as corporation, without more, does not
make counsel an insider).

Factors:
Relationship defined by contract
Sufficient authority to engage counsel
Access to internal documents not dispositive
Payments made on same terms as for any other attorney

Example 6: Escrow Practices

Rule 1.15: (a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in
connection with a representation separate from the lawyer's own property. Funds shall be kept in a separate
account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the
client or third person. Other property shall be identified as such and appropriately safeguarded. Complete
records of such account funds and other property shall be kept by the lawyer and shall be preserved for a
period of [five years] after termination of the representation.

(e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of

whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved.

The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.

In re Justo Reyes, No. 16-22556 (Bankr. S.D.N.Y. Apr. 28 2023), Memorandum of Decision and Order re:
Order to Show Cause Why Court Should Not Sanction Counsel.
Linda Tirelli, counsel to Justo Reyes and 17 other chapter 13 debtors, also served as escrow agent for the debtors’
postpetition monthly mortgage payments where the debtors disputed the secured creditors’ liens on their properties.
The court permitted this deviation from the Bankruptcy Code’s requirement that postpetition payments be made to
secured creditors based on Ms. Tirelli’s statement that holding the payments in escrow was typical in her practice.
Despite Ms. Tirelli’s repeated representations in court and the respective chapter 13 plans, Ms. Tirelli did not escrow the
funds in certain cases, nor remit the payments to the chapter 13 Trustee as required by the Bankruptcy Code.
The court found no basis to keep related court filings sealed, rejecting Ms. Tirelli's argument that they constituted
“scandalous or defamatory matter” under § 102(b)(7) and should be kept sealed to her reputation.
On the merits, the court found that Ms. Tirelli’s actions appeared to violate her obligations under Connecticut’s versions of
Rules 1.15 and 8.4 because of the repeated misrepresentations made to the court.
The matter was referred to the attorney grievance committee for S.D.N.Y.
Ms. Tirelli will also be required to share a copy of the memorandum of decision with the judge in any case where
Ms. Tirelli acts on behalf of a bankruptcy debtor.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: : Chapter 11
SAS AB, et al., : Case No. 22-10925 (MEW)
Debtors. : (Jointly Administered)

X

DECISION AUTHORIZING THE RETENTION OF SEABURY
SECURITIES LLC AND SKANDINAVISKA ENSKILDA BANKEN AB
AS CO-INVESTMENT BANKERS TO THE DEBTORS

APPEARANCES:

WEIL, GOTSHAL & MANGES LLP
New York, New York
Attorneys for the Debtors
By: David. N. Griffiths
Gary Holtzer

WILLKIE FARR & GALLAGHER LLP
New York, New York
Attorneys for the Official Committee of Unsecured creditors
By: Todd M. Goren
Brett H. Miller

OFFICE OF THE UNITED STATES TRUSTEE, REGION 2
New York, New York
By: Greg Zipes
Annie Wells
Tara Tiantian

STROOCK & STROOCK & LAVAN LLP

New York, New York

Attorneys for Skandinaviska Enskilda Banken AB
By: Michael Luskin

HONORABLE MICHAEL E. WILES
UNITED STATES BANKRUPTCY JUDGE

The Debtors in these procedurally-consolidated cases have sought to retain Seabury

Securities LLC (“Seabury”) and Skandinaviska Enskilda Banken AB (“SEB”) as co-investment
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bankers. All issues as to the Seabury retention, and as to the overall compensation package for the
investment bankers (whoever those bankers turn out to be), have been resolved during the course
of prior proceedings in this case. The remaining issue is the objection by the Office of the United
States Trustee (the “US Trustee”) to the Debtors’ employment of SEB. The US Trustee contends
that SEB is not “disinterested” and therefore is not eligible to be employed as the Debtors’
investment banker pursuant to the terms of sections 101(14) and 327 of the Bankruptcy Code. The
parties stipulated that the relevant facts were accurately set forth in the Declaration of Per-Erik
Larsson [ECF No. 384] and in the Second Supplemental Declaration of Carlo Lugani [ECF No.
385], and that no further evidentiary hearing was required. The Court heard argument on these
issues on September 28, 2022, and as described below SEB has since made additional concessions
that resolve part of the objection that the US Trustee filed.

For the reasons set forth below, the remaining objections of the US Trustee are overruled
and the Debtors’ retentions of Seabury and SEB are approved.

Discussion

SEB is a commercial and investment bank with operations primarily in Sweden, Norway,
Denmark, Finland and other Northern European countries. In prior years SEB has acted as both a
commercial bank and as an investment banker to the Debtors in connection with many transactions,
including six debt capital market transactions, five capital raises, and three M&A transactions.
The Debtors are engaged in an extensive program that they have referred to as their “SAS
FORWARD?” program, and that program (and the negotiation of a plan of reorganization in these
cases) will require new capital raises and debt-to-equity conversions. The governments of
Norway, Denmark and Sweden are stakeholders in the Debtors, and many of the Debtors’ other

creditors and parties in interest are located in Scandinavia. The Debtors therefore believe that an
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investment banker with experience and contacts in Scandinavia is needed, and they believe SEB
is well-suited (perhaps uniquely suited) to provide the necessary services.

No party in interest has disputed SEB’s qualifications for the tasks that must be completed.
Instead, the objection is based on the “disinterested” requirement that is incorporated into section
327 of the Bankruptcy Code and that is defined in section 101(14) of the Bankruptcy Code. Section
327 permits the employment of professional advisors who are “disinterested persons,” and section
101(14) defines that term as follows:

The terms “disinterested person” means a person that —
(A) is not a creditor, an equity security holder, or an insider;

(B) is not and was not, within 2 years before the date of the filing of the
petition, a director, officer, or employee of the Debtor; and

(C) does not have an interest materially adverse to the interest of the estate
or of any class of creditors or equity security holders, by reason of any direct
or indirect relationship to, or connection with, or interest in, the debtor, or for
any other reason.
See 11 U.S.C. § 101(14), 327. Further standards that are relevant to these chapter 11 cases are set
forth in section 1107(b) of the Bankruptcy Code, which states:

Notwithstanding section 327(a) of this title, a person is not disqualified for
employment under section 327 of this title by a debtor in possession solely
because of such person’s employment by or representation of the debtor before
the commencement of the case.

See 11 U.S.C. § 1107(b).

The US Trustee contends that there are a number of “connections” between the Debtors
and SEB that raise “disinterestedness” issues that that should disqualify SEB from acting as an
investment banker in these cases.

1. The Wallenberg Foundations
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Marcus Wallenberg is the Chairman of SEB’s board of directors. Mr. Wallenberg’s family
is associated with sixteen non-profit public and private foundations that for convenience 1 will
refer to as the “Wallenberg Foundations.” The Wallenberg Foundations own an entity known as
Wallenberg Investments AB (“Wallenberg Investments”). Wallenberg Investments, in turn, has
many investments, including the ownership of 3.42% of the common stock of SAS. The value of
the SAS holding is approximately $13.2 million, compared to total assets of the Wallenberg
Foundations in excess of $24.3 billion.

The US Trustee initially complained that this “connection” between SEB and SAS had not
been disclosed in the declarations that were filed in support of the retention applications. I note
that SEB itself does not directly or indirectly own any stock in SAS; it is the Wallenberg
Foundations who indirectly own a minor amount of that stock. Furthermore, the record shows that
the Debtors promptly brought these matters to the attention of the US Trustee shortly after the
retention applications were filed, and prior to the time when objections to the retention applications
were due. I am aware of decisions that have disqualified professionals from employment, or that
have refused to award compensation, based on egregious failures to comply with disclosure
requirements. See, e.g., In re Midway Indus. Contractors, Inc., 272 B.R. 651 (Bankr. N.D. Il
2001) (failure by an attorney to disclose a prior contingency fee agreement and attorney’s lien in
connection with the attorney’s own retention); In re Granite Partners, L.P., 219 B.R. 22 (Bankr.
S.D.N.Y. 1998) (law firm’s failure to make complete disclosure of its connections to a brokerage
firm that was to be a subject of the law firm’s investigation on behalf of a debtor). However, |
find that nothing of the kind occurred in this case. The purpose of the disclosures that are required
by the Code is to enable parties to evaluate possible disqualifying interests. In re Leslie Fay Co.,

175 B.R. 525, 533 (Bankr. S.D.N.Y. 1994). Even if Mr. Wallenberg’s association with the
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Wallenberg Foundations were to be considered an “interest” or a “connection” of SEB itself, the
fact is that full disclosure was provided in ample time to permit the US Trustee or other parties in
interest to file objections. For this reason, the US Trustee stated, during the hearing on this matter,
that it was withdrawing its request that SEB’s retention be disallowed based on alleged disclosure
deficiencies.

The US Trustee contends, however, that Mr. Wallenberg’s association with the Wallenberg
Foundations could create conflicts of interest for SEB. The US Trustee suggests, for example, that
the Wallenberg Foundations’ interests in Wallenberg Investments might cause SEB’s investment
bankers to favor equity interests of the kind that Wallenberg Investments owns, or might prompt
Mr. Wallenberg to issue instructions that the investment bankers do so. Under the statute,
however, a professional is disqualified only if it holds an interest that is “materially adverse” to
the interests of the estate, any creditor group or equity security holders. 11 U.S.C. § 101(14).
Interests are not considered to be “materially adverse” just because it is possible to imagine a set
of remote and unlikely circumstances that might create issues. TWI Int’l Inc. v. Vanguard Oil &
Serv. Co., 162 B.R. 672, 675 (S.D.N.Y. 1993) (conflicts that are hypothetical or theoretical are not
disqualifying). Instead, the question to be decided by the Court is whether a given set of facts
gives rise to a bias against the estate or to an economic interest that actually has a significant
potential to affect the professional’s loyalty, to undercut the value of the professional’s services,
or to give rise to a dispute in which the estate would be a rival party. See Bank Brussels Lambert
v. Coan (In re AroChem Corp.), 176 F.3d 610, 623 (2d Cir. 1999).

I simply cannot see how Mr. Wallenberg’s connection to the Wallenberg Foundations gives
rise to a “materially adverse interest” under these standards. Among other things:

e Neither Mr. Wallenberg nor SEB itself own any stock in the Debtors;

759



760

2023 NEW YORK CITY BANKRUPTCY CONFERENCE

e Mr. Wallenberg is associated with the Wallenberg Foundations, but there is no
suggestion that in that capacity he has any personal interest in the investments of the
assets of the Foundations, let alone any suggestion that SEB itself has any such
interests;

e The small equity stake in SAS in which the Wallenberg Foundations have an indirect
interest is just a tiny fraction of the overall assets of the Foundations and is not material
to the Foundations;

e Mr. Wallenberg has no day-to-day involvement with the investment banker teams who
will work on this engagement;

e SEB is not the sole investment banker; it will be a co-investment banker with Seabury
(which as I understand it will be the primary banker), and Mr. Wallenberg is not alleged
to have any interest or control over Seabury;

e SEB has indicated its willingness to bar communications between Mr. Wallenberg and
the investment bankers as a further protection against any perceived risks; and

e Mr. Wallenberg has agreed that he will not participate in any discussions or votes at
directors’ meetings of the Wallenberg Foundations that in any way pertain to the
Debtors.

The US Trustee has taken the position that the last two items on the foregoing list (the use
of'so-called “ethical walls”) is insufficient as a matter of law, citing to a single decision by a Florida
court entered in 1994. See In re Trust America Serv. Corp., 175 B.R. 413, 421 (Bankr. M.D. Fla.
1994). However, the cited decision does not support the US Trustee’s position. In Trust America,
the Creditors’ Committee sought to retain an accounting firm that was already actively involved

in an audit of the debtors that had been commissioned by a large creditor. The court had approved
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the retention but held that it would evaluate conflicts at the time a fee application was made. /d.
at 417. Later, when the accounting firm sought payment of its fees, the court held that an actual
conflict of interest existed and also that the accounting firm had not made an appropriate inquiry
or appropriate disclosures about the conflict. /d. at 420. The court held that “there may be an
instance in which the potential of a conflict can be removed by implanting sufficient protective
measures to ensure there is no dissemination of information while isolating the conflict,” but that
in that particular case the purported ethical wall had actually been breached. Id. at 420-21.

In this case, by contrast, the connections of Mr. Wallenberg to the Wallenberg Foundations
does not give rise to an actual, active conflict of any kind. It is only through strained speculation
that a potential issue can even be posited. Furthermore, as this Court noted during oral argument,
it is routine in this district, and in other districts to this Court’s personal knowledge, that “ethical
walls” are relied upon in cases where large investment banking firms have affiliates or divisions
that engage in debt trading, stock trading, or other activities that arguably might give rise to
potential issues if the persons engaged in those activities were permitted to communicate with the
investment bankers. The US Trustee itself has endorsed the use of ethical walls in such situations
in a countless number of cases, including many cases in which I participated both as a private
attorney and during my time on the bench. I see no reason why such arrangements would not be
sufficient to protect against any risks that one might posit with respect to Mr. Wallenberg’s
association with the Wallenberg Foundations.

I will require that the investment banking team at SEB have no communications with Mr.
Wallenberg, the Wallenberg Foundations, Wallenberg Investments, other groups within SEB and
individuals associated with any of those entities or groups about the investment banking team’s

work for the Debtors and about any non-public information that the investment banking team has
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about the Debtors. I believe that this, along with the other matters noted above, makes it quite
clear that Mr. Wallenberg’s association with the Wallenberg Foundations, and the Wallenberg
Foundations’ indirect ownership of a small portion of SAS’s outstanding equity, do not raise a
disqualifying “materially adverse interest” as to SEB’s retention as co-investment banker.

2. Other Alleged Wallenberg Foundation Connections

The US Trustee contends that Jacob Wallenberg (a cousin of Marcus Wallenberg) sits on
the boards of directors of Wallenberg Investments and of another entity (Investor AB) in which
Wallenberg Investments holds a 23% interest, and that Jacob Wallenberg also is a member of the
SAS AB Nomination Committee, though he is not a member of the SAS board of directors.
However, Jacob Wallenberg is not associated with SEB at all. Perhaps the US Trustee is concerned
that Jacob Wallenberg might try to influence Marcus Wallenberg and that Marcus Wallenberg, in
turn, might try to influence the investment banking team of SEB. However, this is far too
attenuated a “connection” to be disqualifying. I find nothing in this minor family connection that
creates a “materially adverse interest” as to the services that SEB will perform as co-investment
banker for the Debtors. In addition, the “ethical wall” described above will apply to Jacob
Wallenberg as well, further eliminating any risk of the kind that the US Trustee has posited.

The US Trustee further argues that Oscar Stege Unger is a Senior Advisor to the
Wallenberg Foundations and also a member of the board of directors of SAS AB, one of the
Debtors. Again, however, Mr. Unger is not associated with SEB at all. He has been identified as
a person with a connection to both the Wallenberg Foundations and the Debtors, but so far as the
record discloses the only connection between the Wallenberg Foundations and SEB is the fact that
Marcus Wallenberg is a director of some or all of the Wallenberg Foundations, as described above.

I see nothing about Mr. Unger’s alleged “connections” that bears in any way on the investment
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banking work that SEB will do, or that gives rise to any “materially adverse” interest that
disqualifies SEB from performing such work. In any event, the broad “ethical wall” discussed
above would bar communications with Mr. Unger about the investment bankers’ work on this
engagement.

3. The Sale of SEB’s Interest in an Qutstanding Loan

SEB was a lender under a 2020 loan facility that was guaranteed by the Kingdom of
Norway through an entity named Garantiinstituttet for eksportkreditt (now “Eksfin”). In June
2022, prior to the commencement of these bankruptcy cases, Eksfin (as guarantor) purchased all
of the lenders’ interests in such loans, and the lenders assigned their rights and interests to Eksfin.
The US Trustee argues that this arrangement allowed SEB to “improve” its position. However,
the loans already were guaranteed by Eksfin, so I do not see how any such “improvement” was
accomplished. To the extent that this transaction was motivated by a desire to eliminate a
“creditor” claim, similar techniques have been approved in other cases. See, e.g., In re 7677 E.
Berry Ave. Assocs., L.P., 419 B.R. 833 (Bankr. D. Colo. 2009) (law firm sold its prepetition claim
against debtor to insiders before case commenced and received a note in exchange).

There is no argument that the Debtors made recoverable transfers in connection with
Eksfin’s acquisition of the loans, and there is no contention that the Debtors funded any of Eksfin’s
purchase of the outstanding loans. There is nothing else about this transaction that strikes me as
suspicious or (more importantly) as raising any conflict of interest. The US Trustee suggested that
the Official Committee of Unsecured Creditors should nevertheless look at these facts to see if any
issues exist, but during the Hearing the counsel for the Committee represented that the Committee
had looked at these transactions and saw no issues to be pursued.

4. The Volume and Significance of SEB’s Transactions With the Debtors
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SEB has acted as an investment banker or financial advisor to the Debtors on many
transactions over the past nine years. It has also acted as a commercial banker, and many of the
Debtors’ open bank accounts (which held more than $485 million as of July 31, 2022) are with
SEB. The US Trustee contends that these “vast connections” raise potential issues. However, the
particular issues that US Trustee has posited do not support its position.

For example, the US Trustee suggests that SEB might be a logical entity to approach for
exit financing. See US Trustee’s Suppl. Obj. 7, ECF No. 397. But if (as the US Trustee suggests)
it would be a conflict of interest for SEB’s investment bankers to approach SEB or to negotiate
with about such loans, then the answer is simply that SEB’s investment bankers should not do so.
The “disinterested” definition focuses on the question of whether there presently are materially
adverse interests that would preclude a professional’s retention. I know of no theory under which
the speculative loss of a potential future borrowing opportunity (the Debtors’ ability to approach
SEB to participate in exit financing) ought to be considered as a presently disabling factor in SEB’s
retention.

The US Trustee also says that SEB (as co-investment banker) might be required to give
advice as to whether the Debtors’ bank deposits should be moved, and that SEB’s investment
bankers would face conflicts in providing such advice. Id. That contention, however, just reflects
a misunderstanding of the services that investment bankers provide. Those services (which are
described at length in the retention application and in the written retention agreement between the
Debtors and SEB) have nothing to do with the issue of where funds are deposited. In my
experience this is simply not a question on which investment bankers provide advice, and it is not
a basis on which to refuse the retention of SEB. For the avoidance of doubt, I will ask the parties

to include, in a proposed form of order, a provision that makes clear that SEB’s investment bankers

10
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are not being retained to provide advice or services with respect to the location or management of
SAS’s bank accounts.

The US Trustee also suggests that SEB might have to offer advice as to how to treat equity
security holders under a Plan, and that this could raise issues because of the indirect holdings of
the Wallenberg Foundation. I have already addressed those issues above. I find that, in fact, those
connections will not affect SEB’s performance of its services.

During argument, the US Trustee suggested that the sheer number of SEB’s prior
connections with SAS also increases the risk that an issue might arise and that a presently unknown
conflict might reveal itself in the future. There certainly could be cases where multiple connections
could give rise to a “materially adverse interest.” However, it is still necessary to point to specific
issues that actually exist. I do not think it would be appropriate to refuse to allow the Debtors to
have access to the important and necessary investment banking services of SEB based on
speculation that some unknown issue might arise out of SEB’s past work. In the absence of a
materially adverse interest that can actually be identified (either by virtue of a single connection
or by virtue of multiple connections), it would not be proper to disqualify SEB from acting as the
Debtors’ co-investment banker.

5. Whether SEB is a “Creditor” of the Debtors

Subpart “C” of the “disinterested” definition focuses on connections generally and whether
they give rise to a “materially adverse interest.” Subpart “A” provides that a professional may not
be retained if the professional is a “creditor.” Of course, every professional is a post-petition
creditor in the sense that the professional earns fee payments and is entitled to seek allowance of
such fees; that itself cannot be a disqualifying factor, or else no professional could be retained

except on a pro bono basis. See In re Martin, 817 F.2d 175, 180 (1st Cir. 1987). Courts also
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generally have not treated professionals as “creditors” if their pre-petition fees were secured by
retainer payments. See, e.g., Rus, Miliband & Smith, APC v. Yoo (In re Dick Cepek, Inc.), 339
B.R. 730 (BAP 9th Cir. 2006) (law firm that holds a security interest in a retainer is not a “creditor”
and is not disqualified from retention). However, in at least one well-known decision a law firm’s
retention was denied where the law firm’s fees were not fully covered by advance retainers and
where the law firm may have received payments that were subject to recovery as preferences. See
In re Pillowtex,Inc., 304 F.3d 246 (3d Cir. 2002).

The US Trustee raised the following questions in this regard.

A. Pre-Petition Payments of Investment Banking Fees

The US Trustee noted that SEB, Skyworks and the Debtors entered into an engagement
letter prior to the Debtors’ bankruptcy filings and that SEB received payments thereunder.
However, Debtors in large bankruptcy cases almost always hire professionals in advance. Those
professionals receive pre-petition payments for their pre-petition services, but that alone is not
understood to be a fact that disqualifies the professional from being retained on a post-petition
basis. In fact, as noted above section 1107(b) of the Bankruptcy Code makes clear that a
professional’s pre-petition work for a debtor does not disqualify the professional from being
retained on a post-petition basis. There is nothing in section 1107(b) that says that the
professional’s pre-bankruptcy services had to be provided free of charge.

In this case, Skyworks received pre-petition payments under the same investment banking
engagement, and the US Trustee acknowledges that Skyworks is a “disinterested” person. The
Debtors’ other professionals also received pre-petition payments for their services, and no issue
has been raised as to their retentions. The US Trustee has not identified any facts that suggest that

any of the payments that were made to SEB for pre-petition investment banking services were

12
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improper in any way, or that they are subject to recovery as preferences, or that there is any reason
to treat them differently than the fees that other professionals received for their own pre-bankruptcy
services. During the Hearing, counsel to the US Trustee acknowledged that the US Trustee is no
longer pursuing its objection on this particular ground. In any event, I find that the mere fact that
SEB was paid for its prior services is not a fact that disqualifies it from being retained to provide
investment banking services in these cases.

B. Pre-Petition Payments of Banking/Cash Management Fees

The Debtors have bank accounts with SEB. During the 90-day preference period the
Debtors paid approximately $9,000 to SEB in cash management fees. The US Trustee contended
that it is conceivable that there might be “preference” issues associated with the payments of fees
with respect to those accounts. However, SEB presumably had a right of offset with respect to its
cash management fees, in which case those would be treated as fully secured claims for bankruptcy
purposes and not subject to preference attack. See 11 U.S.C. §§ 506, 553. In addition, the US
Trustee has not identified any actual facts that suggest that any preference issues exist as to the
cash management fees. To the contrary: the US Trustee has stipulated to the accuracy of the
Larsson Declaration, which represented that the fees were paid in the ordinary course of business.
I therefore see no reason to believe that any preference issue exists with respect to the cash
management fees.

C. Credit Card Services Provided by SEB Kort AB

The US Trustee contended in its papers that “SEB” is a creditor and received preferential
payments in connection with certain credit card arrangements. See US Trustee’s Suppl. Obj. 11,
ECF No. 397. The Declarations that are on file, however, show that the credit card arrangements

are not provided by SEB itself, but instead are provided by an affiliated company named SEB Kort
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AB. During the Hearing, the US Trustee acknowledged that even if SEB Kort AB were to be
treated as a “creditor” of the Debtors, that would not mean that SEB itself is a “creditor,” although
the alleged “connection” and alleged interests of SEB Kort should be considered in determining
whether SEB has a “materially adverse interest.”

The stipulated testimony shows that SEB Kort AB received approximately $7,000 in credit
card management fees through March 30, 2022 (a date which precedes the preference period) and
that such payments all were made in the ordinary course of business. In light of the stipulated
accuracy of the Declarations there is no preference issue as to these payments. In addition,
approximately $13,600 came due and remained unpaid prior to the filing of the bankruptcy
petitions, representing some annual fees that came due and/or charges for travel or business
expenses that were incurred. As noted above, the US Trustee confirmed during the Hearing that
it does not believe that amounts owed to SEB Kort AB constitute “creditor” claims by SEB itself.
I do not believe that the small amount owed to SEB Kort AB actually creates a “materially adverse
interest” on the part of SEB or that it will affect SEB’s work as investment banker in any way.

For some time prior to July 1, 2022 the Debtors and SEB Kort AB had agreed that the
maximum delinquent credit card accounts would not exceed $400,000. The Debtors and SEB Kort
AB agreed on July 1, 2022 to increase the “delinquent” maximums from $400,000 to $1.5 million,
and in connection with that agreement the Debtors provided cash collateral for the new exposure
limit. The fact that an increased exposure limit was set on a going-forward basis, and that the new
exposure was collateralized on a contemporaneous basis, should not give rise to any preference
issues, and the US Trustee has not suggested otherwise. It is conceivable that the collateralization
of previously unsecured delinquencies might have constituted a preference, but no evidence has

been offered to suggest that there was such an actual delinquency. In any event, the US Trustee
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agreed during the hearing that the credit card arrangements with SEB Kort AB do not make SEB
itself a “creditor” for purposes of applying the disinterestedness standards. I do not believe that
the collateralization of the potential credit card delinquency gives rise to a materially adverse
interest on the part of SEB.

D. FX Transactions

The Debtors engaged in currency transactions with SEB. However, all pre-petition
transactions were closed in accordance with their terms. No issue has been identified as to these
transactions or as to any payments made in the course of those transactions.

E. Guarantees by SEB of Airport and Other Arrangements

The item identified by the US Trustee that raised the biggest question is the fact that SEB
issued 42 separate guarantees of the Debtors’ obligations for the payment of various airport fees,
airport services, airport rents, ticketing charges, customs charges, energy taxes and other items.
The total outstanding amounts of the guarantees is about $10 million. They are now fully cash
collateralized, although apparently the cash collateralization of two of the guarantees (in the total
amount of approximately $452,937) did not occur until some time within 90 days before the
bankruptcy filings. I noted at the conclusion of the Hearing that I did not believe that any of the
matters that had been identified by the parties would actually affect the work to be performed by
SEB or gave rise to a materially adverse interest. No claim on the guarantees has been made, and
the Debtors’ payment of the underlying obligations (including the Debtors’ payments of any
amounts outstanding on a pre-petition basis) has been approved through other orders entered in
these cases. In addition, the Debtors must perform these obligations on a continuing basis in order
to maintain their business. I noted, however, that I was concerned at the portion of the

“disinterested” definition that disqualifies a professional from retention if the professional is a
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“creditor.” I asked the parties to make additional submissions on this issue, particularly as to the
guarantee transactions. I also urged the parties to continue their discussions to see if they could
resolve their differences.

Subsequently, the Court has been advised that SEB had waived any and all prepetition
claims it has or may have for indemnification, reimbursement, or other similar amounts with
respect to the guarantees. The US Trustee’s office separately confirmed that it is satisfied that the
agreements it reached with SEB in this regard have eliminated any issue as to whether the
guarantees gave rise to a “creditor” obligation that disqualifies SEB from being retained as co-
investment banker. Since the parties have resolved this issue to their own satisfaction there is no
need to discuss it further.

Conclusion

For the foregoing reasons, the retentions of SEB and Seabury as co-investment bankers to
the Debtors will be approved. The parties are directed to agree upon and to submit a form of order
that reflects the Court’s rulings.

Dated:New York, New York
October 17, 2022

s/Michael E. Wiles
Hon. Michael E. Wiles
United States Bankruptcy Judge
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LS. Department of Justice

Executive Office for United States Trustees

ffice of the Director Washington, DC 20530

December 4, 2019

MEMORANDUM

TO: United States Trustees

FROM: Clifford J. White 111 &
Director

SUBJECT:  Principles to Guide USTP Enforcement of the Duty of Professionals to Disclose
Connections to a Bankruptey Case Under 11 U.S.C. §§ 327 and 1103 and Fed. R.
Bankr. P. 2014

Pursuant to 28 U.5.C. § 586(a)(3)(1), the United States Trustee Program (USTP) has an
important responsibility to review applications in chapter 11 cases to employ law and other
professional firms (“professional firms™)' that will seck payment from the bankruptcy estate.
Due to the multiplicity of interests in a case—from large to small creditors, from employees to
other stakeholders—the Bankrupiey Code and Rules mandate that professional firms disclose
their connections to other parties in the case and satisfy conflict of interest standards.

Although all parties in a case may object to the adequacy of a professional firm’s
disclosures and to a professional firm’s retention because of potential or actual conflicts, it is
usually only the USTP that makes inquiries or files objections. Qur role as the “watchdog” of
the bankruptey system is to faithfully read and apply the Code and Rules and to raise issues that
we have identified so that the court may make the ultimate determination on a professional
firm’s employment.

The organizational structure of many professional firms seeking to be retained in
bankruptcy cases has grown more complex in recent years. Some professional firms are
affiliates of larger businesses that provide a variety of services to clients, both inside and outside
of the bankruptey system. In addition, some professional firms (including parents and affiliates)
sponsor funds that invest in their business clients, in distressed debt that may be at issue in a
bankruptey case, or in industries {including competitors of their business clients) to which they
provide services.

! As used herein, this term includes the individual professionals of a professional firm,
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The increasingly complex profile of professional firms subject to the disclosure and
conflict provisions of 11 U.S.C §§ 327 and 1103 and Fed. R. Bankr. P. 2014 makes both our
review of employment applications and the court’s decision on such applications more
challenging. Accordingly, set forth below are the general principles that should guide you, as
USTP personnel, in reviewing applications to employ professional firms in bankruptcy cases.

I: Enforce the Law. The USTP’s responsibilities start and stop with a textual
reading and expert application of the Bankruptcy Code and Rules. Although professional firms
may adopt internal protocols that guide their processes for compliance, these internal protocols
cannot change substantive law. Nor can these protocols provide a safe harbor for a firm that
does not meet the strict legal requirements governing disclosures and conflicts.

2 Disclose Connections on the Public Record. It is the USTP’s position that
relevant bankruptcy law requires professional firms to disclose on the public record their
connections to a case, even if they have a contractual arrangement to keep client information,
including client names, confidential. The USTP will argue that a professional firm required to
disclose information must either publicly disclose it on the record or file a properly supported
motion to seal it under section 107 of the Bankruptcy Code for the court to adjudicate. Should
the professional firm choose to file a motion to seal rather than publicly disclose the required
information on the record, the USTP has a responsibility to object to any motion that does not
satisfy the high bar for sealing.

3. Disclose Affiliate Connections. It is the USTP’s position that a professional firm
being employed must disclose the connections of all its affiliates. Every case is fact specific and,
in some circumstances, a professional firm may be able to show that it is sufficiently separate
from its affiliates to excuse affiliate disclosure.> The applicant seeking to employ the
professional firm bears the burden of proof and only the court has authority to excuse affiliate
disclosure.

4. Disclose Connections Based on Investments. Investments by the professional
firm’s investment affiliates or by their individual professionals may create conflicts and,
depending on the circumstances, those conflicts can be just as serious as conflicts created by
working for clients with adverse interests. It is the USTP’s position that relevant bankruptcy law
requires the professional firm to disclose connections that extend to investments in clients and
other entities that may be a party in interest in the case, such as a stalking horse bidder, DIP
lender, or other creditor. Investments include direct investments in such entity, as well as
investments made through third parties.

In deciding whether investments must be disclosed, the USTP will analyze two key
factors: (1) knowledge and (2) control. If the professional firm knew or could have known about
the investment in a particular entity that may be involved in the case or an investment in the
debtor’s industry, then it is the USTP’s position that the investment should be disclosed. Or, if
the professional firm controlled or could have controlled the selection of the investment in a

2 Separate incorporation may not be dispositive of whether affiliate disclosure may be excused.
Professional firms routinely disclose connections of their separately incorporated affiliates when,
for example, the separate legal entities belong to an international cooperative.
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relevant entity or industry, then it is the USTP’s position that the investment must be disclosed.
Thus, for example, a typical investment in a diversified mutual fund that is managed by an
independent outside advisor need not be disclosed. But a professional firm that sponsors pooled
investments in clients who may be parties in interest in the case may be required to disclose
those investments,

It is vital that the USTP acts consistently from district to district in this and other legal
matters. Please ensure that all staff who review chapter 11 retention applications are familiar
with these general disclosure principles. Each case will have unique facts that should be
considered in a manner consistent with these principles.

The Office of the General Counsel should be consulted if there are any questions
regarding these principles or their application in specific cases. This memorandum may be
expanded and will be incorporated into the USTP Policy and Practices Manual, which will be
made available to the public.® This memorandum is an internal directive to guide USTP
personnel in carrying out their duties, but the ultimate determination on the obligations of
professionals under section 327 and Fed. R. Bankr. P. 2014 resides solely with the court.
Nothing in this memorandum has any force or effect of law, and nothing stated herein imposes
on parties outside the USTP any obligations that go beyond those set forth in the Bankruptcy
Code and Rules.

Thank you for your continued cooperation and diligence in this important area of
responsibility.

3 The USTP will continue to review and update this internal guidance, as appropriate.
Moreover, nothing in this internal guidance: (1) limits the USTP’s discretion to request
additional information necessary for the review of a particular application; (2) limits the USTP’s
discretion to file comments or objections to applications, including as to whether a professional
firm is disinterested or otherwise satisfies the statutory standards for retention in the case; or

(3) creates any private right of action on the part of any person enforceable against the USTP or
the United States.
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UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

--- -- X
In re:
Justo Reyes,

Debtor.
--- --X
In re:
Karen Jackson,

Debtor.
- --X
In re:
Janet Berger,

Debtor.
--- --X
In re:
Anastasia Cretekos,

Debtor.
--- --X
In re:
Frank Occhipinti,

Debtor.
--- --X
In re:
Richard Graham Watson,

Debtor.
--- --X
Inre:
Douglas Kramer,

Debtor.
--- --X

FOR PUBLICATION

Chapter 13

Case No. 16-22556 (CGM)

Chapter 13

Case No. 16-23514 (CGM)

Chapter 13

Case No. 17-22921 (CGM)

Chapter 13

Case No. 18-22239 (CGM)

Chapter 13

Case No. 18-22690 (CGM)

Chapter 13

Case No. 18-22923 (CGM)

Chapter 13

Case No. 18-22940 (CGM)
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In re:

Charmaine J. Brown,

Debtor.
In re:
Janice K. Desmond,

Debtor.
In re:
Suzanne M. Faupel,

Debtor.
In re:
Christopher Rocco Gizzo,

Debtor.
In re:
John Kolkowski,

Debtor.
Inre:
Catherine R. Pelle,

Debtor.
In re:
David Daniel Akerib,

Debtor.

Chapter 13

Case No. 18-23036 (CGM)

Chapter 13

Case No. 18-23750 (CGM)

Chapter 13

Case No. 19-22007 (CGM)

Chapter 13

Case No. 19-22051 (CGM)

Chapter 13

Case No. 19-22172 (CGM)

Chapter 13

Case No. 19-22229 (CGM)

Chapter 13

Case No. 19-22276 (CGM)
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Inre:
Sarah Frankel,

Debtor.
Inre:
Malka Farkas,

Debtor.
In re:
Blossom Joyce Consingh,

Debtor.

X

Chapter 13

Case No. 19-22281 (CGM)

Chapter 13

Case No. 19-22520 (CGM)

Chapter 13

Case No. 19-23034 (CGM)

MEMORANDUM OF DECISION AND ORDER

APPEARANCES:

WILLIAM K. HARRINGTON
United States Trustee for Region 2
Alexander Hamilton Customs House
One Bowling Green
New York, New York 10004
By:  Andrew D. Velez-Rivera, Esq.
Linda A. Riffkin, Esq.
Mark E. Bruh, Esq.

KRISTA PREUSS
Standing Chapter 13 Trustee, S.D.N.Y.
399 Knollwood Road, Suite No. 102
White Plains, New York, 10603
By:  Kiista Preuss, Esq.

Dennis Jose, Esq.

THE WIEDERKEHR LAW GROUP, P.C.

Counsel for Linda Tirelli, Esq.
One North Lexington Avenue, 11" Floor
White Plains, New York 10601
By:  Evan Wiederkehr, Esq.
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SEAN H. LANE
UNITED STATES BANKRUPTCY JUDGE

Before the Court is the Order to Show Cause Why Court Should Not Sanction Counsel
[ECF No. 112]! (the “OSC”), issued by the Court against Linda M. Tirelli, Esq., counsel to the
debtors in each of the above-captioned Chapter 13 cases (collectively, the “Debtors”).? The OSC
is based on Ms. Tirelli’s representations to the Court that postpetition mortgage payments on the
Debtors’ real property were being held in escrow by Ms. Tirelli for the ultimate benefit of
creditors, when, in fact, such amounts were not routinely being escrowed in a significant number
of cases. See OSC at 3-5.

With respect to the disposition of the OSC, the Office of the United States Trustee (the
“UST”) and the Standing Chapter 13 Trustee for the Southern District of New York (the
“Chapter 13 Trustee”) have recommended that the Court sanction Ms. Tirelli and refer her to the
state and federal bar grievance committees for her actions with respect to the Debtors’ cases. See
Recommendation of United States Trustee, William K. Harrington, Re: Order to Show Cause
Why Court Should Not Sanction Counsel [ECF No. 176] (the “UST Recommendation™);

Aff. with Citation to Legal Auth. with the Chapter 13 Trustee’s Recommendations [ECF No. 180]
(the “Chapter 13 Trustee Recommendations”). The UST and the Chapter 13 Trustee have also
requested that the Court unseal the record with respect to the OSC, which was originally placed
under seal at the request of Ms. Tirelli. See Mot. of United States Trustee, William K.

Harrington, to Unseal Recommendation Re: Order to Show Cause Why Ct. Should Not Sanction

! Unless otherwise indicated, references in this Memorandum of Decision to docket entries on the Case
Management/Electronic Case Files (“ECF”) system are to Case No. 16-22556. As the relevant pleadings filed in
each of the above-captioned cases are substantively identical with respect to the legal issues, the Court will cite only
to the pleadings filed in Case No. 16-22556, unless otherwise necessary to distinguish between the facts of the cases.

2 While the Debtors’ Chapter 13 cases have been reassigned to Judge Cecelia Morris, the undersigned Judge
has retained jurisdiction in each of the cases to adjudicate the issues raised by the OSC.
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Counsel Pursuant to 11 U.S.C. § 107 [ECF No. 177] (the “Motion to Unseal); Aff. of Joinder
[ECF No. 181]. For the reasons discussed below, the Court grants the Motion to Unseal, as the
information relating to these proceedings should be in the public record consistent with the
policy of transparency in court proceedings. As to the merits of the OSC, the Court concludes
that Ms. Tirelli’s conduct violates applicable state law ethics rules governing attorney escrow
accounts and that she lacked candor in her representations to the Court. Based on these findings,
the Court refers Ms. Tirelli to the Committee on Grievances for the United States District Court,
S.D.N.Y. for any appropriate discipline.

BACKGROUND

A. Facts Leading to Issuance of the OSC

The representations that led to the issuance of the OSC were contained in Chapter 13
plans filed by Ms. Tirelli in the Debtors’ cases and were subsequently repeated verbally to the

Court in multiple Chapter 13 hearings. See OSC at 3 & n.1.> In these Chapter 13 plans, Ms.

3 The caption of this Memorandum of Decision includes all the cases in which the Court was aware at the

time it issued the OSC that such a representation has been made. This list was not necessarily comprehensive, and it
also included cases where postpetition mortgage payments were no longer a relevant issue, such as where the
property underlying the mortgage had been sold or where the case had been dismissed. The Court did not exclude
those cases from the list based on such circumstances, however, in order to illustrate the wide scope of this practice
by Ms. Tirelli.

As set forth in the Court’s OSC, the cases at issue include the following:

e [nreJusto Reyes, Case No. 16-22556, Chapter 13 Plan at Section D, Category 2(b) [ECF No. 13] (“$3300
to be held aside monthly pending judicial determination of real party in interest and amount of debt owed if
any”);

e [nre Karen Jackson, Case No. 16-23514, Chapter 13 Plan at Section D, Category 2(b) [ECF No. 4]
(“Respective Post Petition Payments to each purported lien holder are to be held aside in escrow pending
judicial determination of the identity of the real party in interest and amount owed (if any) Per Contract”);

e [nreJanet Berger, Case No. 17-22921, Chapter 13 Plan at Section D, Category 2(b) [ECF No. 22]
(“$3200.00 To be Held aside Pending verification of amount owed (if any) and real party in interest”); but
see amended Chapter 13 Plan at Section 3.2(a) [ECF No. 43] (listing mortgage as disputed and referring to
varying provisions with respect to postpetition mortgage payments, though varying provisions does not
address mortgage payments); Order Dismissing Case [ECF No. 62];

o [nre Anastasia Cretekos, Case No. 18-22239, Chapter 13 Plan at Section 3.2(a) [ECF No. 8] (stating that
$4000 monthly postpetition payments to secured creditor to be sent to “c/o Tirelli & Wallshein Trust”);
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In re Frank Occhipinti, Case No. 18-22690, Chapter 13 Plan at Section 3.2(a) [ECF No. 11] (stating that
$4300 monthly postpetition payments to secured creditor to be sent to “c/o Tirelli & Wallshein IOLA Acct
pending judicial determination of validity of lien and real party in interest™);

In re Richard Graham Watson, Case No. 18-22923, Chapter 13 Plan at Section 3.2(a) [ECF No. 9] (stating
that $2127.83 monthly postpetition payments to secured creditor “[t]o be held IN ESCROW with Tirelli &
Wallshein, LLP”); but see amended Chapter 13 Plan at Sections 1.3 and 3.2 [ECF No. 80] (noting that plan
has been amended to reflect anticipated sale of house and listing no postpetition mortgage payments);

In re Douglas Kramer, Case No. 18-22940, Chapter 13 Plan at Section 8.6 [ECF No. 10] (“Debtor’s
postpetition mortgage payments to be held IN ESCROW with Tirelli & Wallshein, LLP IOLA account
pending timely filed claim and verification of nture [sic] and extent of lien, amount owed and identity of
real prty [sic] in interest.”); but see amended Chapter 13 Plan at Sections 3.2(a) and 8.6 [ECF No. 30] (with
respect to postpetition mortgage payments, referring to varying provisions, which state that “Debtor shall
negotiate a short payoff of the mortgage on his primary residence via the court’s loss mitigation program . .
L)

In re Charmaine J. Brown, Case No. 18-23036, amended Chapter 13 Plan at Section 8.6 [ECF No. 20]
(“Post-petition mortgage payments alleged by disputed creditors in the respective amounts of $2297.77 and
$884.30 monthly to be held in escrow with Tirelli & Wallshein, LLP pending judicial determination as to
nature and extent of lien (if any) and identity of real party in interest.”) (case dismissed at hearing held on
June 16, 2021, but Court stating on record that it was retaining jurisdiction with respect to issues relating to
the escrow);

In re Janice K. Desmond, Case No. 18-23750, Chapter 13 Plan at Section 8.6 [ECF No. 12] (noting with
respect to two properties that monthly postpetition payment to secured creditors in the amounts of $2000
and $1600 “shall be held in escrow with the Debtor’s attorney, pending determination as to the identity of
the real party in interest and amount owed (if any) at which time the funds will be transferred to the verified
creditor as adequate protection.”);

In re Suzanne M. Faupel, Case No. 19-22007, Chapter 13 Plan at Section 8.6 [ECF No. 11] (“Post petition
mortgage payments alleged by disputed creditor Flagstar Bank in the amount of $3500.00 monthly to be
held in escrow with Tirelli Law Group LLC pending judicial determination as to nature and extent of lien
(if any) and identify [sic] of real party in interest.”) (case dismissed at hearing held on June 2, 2021, but
Court stating on record that it was retaining jurisdiction with respect to issues relating to the escrow);

In re Christopher Rocco Gizzo, Case No. 19-22051, Chapter 13 Plan at Section 8.6 [ECF No. 9] (“Post
petition monthly payments in the amount of $4500.00 shall be held in escrow with the Debtor’s attorney,
pending determination as to the identity of the real party in interest and amount owed (if any) at which time
the funds will be transferred to the verified creditor as adequate protection.”);

In re John Kolkowski, Case No. 19-22172, Chapter 13 Plan at Section 8.6 [ECF No. 10] (“Post petition
monthly payments in the amount of $2707.91 shall be held in escrow with the Debtor’s attorney, pending
determination as to the identity of the real party in interest and amount owed (if any).”);

In re Catherine R. Pelle, Case No. 19-22229, Chapter 13 Plan at Section 8.6 [ECF No. 7] (“Post petition
mortgage payments alleged by disputed creditor Ditech in the amount of $2700.00 monthly to be held in
escrow with Tirelli Law Group LLC pending judicial determination as to nature and extent of lien (if any)
and identity of real party in interest.”); but see amended Chapter 13 Plan at Sections 1.3 and 3.2(a) [ECF
No. 48] (noting that plan has been amended to reflect trial loan modification and providing for postpetition
mortgage payments directly to secured creditor);

In re David Daniel Akerib, Case No. 19-22276, Chapter 13 Plan at Section 8.6 [ECF No. 11] (“Post petition
monthly payments in the amount of $2400.00 shall be held in escrow with the Debtors’ attorney, pending
determination as to the identity of the real party in interest and amount owed (if any) on the secured portion
of the first mortgage lien.”);

In re Sarah Frankel, Case No. 19-22281, Chapter 13 Plan at Section 8.6 [ECF No. 8] [“Post petition
monthly payments in the amount of $3956.00 shall be held in escrow with the Debtor’s attorney, pending
determination as to the identity of the real party in interest and amount owed (if any) on the secured portion
of the first mortgage lien.”); but see amended Chapter 13 Plan at Sections 1.3 and 8.6 [ECF No. 55]
(noting that plan has been amended to incorporate terms of order determining amount of secured claim and
to increase payments to pay secured creditor through the plan);
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Tirelli—as Debtors’ counsel—identified herself as acting as an escrow agent to hold the
Debtors’ postpetition monthly mortgage payments in these Chapter 13 cases where the Debtor
had raised issues with the validity of the secured creditors’ lien on the property. See id. In light
of issues raised about these liens, the Chapter 13 plans filed by Ms. Tirelli for her clients
provided that the postpetition payments to the mortgage lenders would be held by her in escrow
rather than being paid directly to secured creditors or the Chapter 13 Trustee. See id.

Upon taking over the Chapter 13 calendar in May 2019, the Court expressed its clear
reservations regarding the escrow procedures established by Ms. Tirelli in the Debtors’ plans.
See, e.g., In re Jackson, Case No. 16-23514, Hr’g Tr. 5:2-7:12 (May 8, 2019) [ECF No. 142]
(noting, among other things, that simply because loss mitigation is pending or allegations
regarding validity have been made does not relieve a debtor from their obligation to make
postpetition mortgage payments).* But the Court understood that these procedures had been put
in place prior to the transfer of the Chapter 13 calendar to the undersigned Judge, and therefore
allowed them to continue. See, e.g., Attorney Declaration of Linda Tirelli, dated September 20,
2021 9 4 (the “Attorney Declaration”) [ECF No. 139-1] (stating that procedures were put in place

years before “with the knowledge, consent and actual direction of Judge Robert Drain. . . .”);

e Inre Malka Farkas, Case No. 19-22520, Chapter 13 Plan at Section 8.6 [ECF No. 10] (“Until such time as
th [sic] parties can resolve the issue of amount owed and identity of the real party in interest, post petition
monthly payments in the amount of $3300.00 shall be held in escrow with the Debtor’s attorney, pending
determination as to the identity of the real party in interest and amount owed (if any) on the secured portion
of the first mortgage lien.”);

e [nre Blossom Joyce Consingh, Case No. 19-23034, Chapter 13 Plan at Section 3.2(a) [ECF No. 24]
(providing for postpetition mortgage payments “per Doc#2”); but see amended Chapter 13 Plan at Sections
1.3 and 3.2(a) [ECF No. 52] (noting that plan has been amended to incorporate terms of loan modification
and providing for payments directly to secured creditor).

See OSC at 3-5n.1.

4 Loss mitigation is a “forum for debtors and lenders to reach consensual resolution whenever a debtor’s

residential property is at risk of foreclosure.” Loss Mitigation Program Procedures at 1, United States Bankruptcy
Court, S.D.N.Y ., available at http://www.nysb.uscourts.gov/loss-mitigation, last visited April 28, 2023.
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Affirmation of Counsel to Linda Tirelli with Citation to Legal Authority in Opposition to
Recommendations of Chapter 13 Trustee and United States Trustee, dated August 1, 2022 4 51
(noting that “the escrow practice . . . had been in place for years before this Court began to
oversee the subject cases.”). Due to its reservations, however, the Court made clear that these
procedures would be limited to circumstances where there was a challenge to the validity of the
mortgage. See, e.g., In re Akerib, Case No. 19-22276, Hr’g Tr. 5:19-24 (Aug. 28, 2019) [ECF
No. 29] (in response to inquiry of secured creditor regarding use of the escrow procedures, the
Court noted that “we shouldn’t do that unless there’s actually been something filed that calls into
question the validity of the actual noteholder. And so if there’s an adversary, there’s a claim
objection, but as a general practice, no we—that should—that money should come out of
escrow.”).

During the course of subsequent Chapter 13 hearings in June 2021, it came to the Court’s
attention that funds were not being escrowed in numerous cases as required by the terms of these
Chapter 13 plans, nor were they being remitted to the Chapter 13 Trustee for the benefit of
creditors or paid directly to the secured creditors as required by the Bankruptcy Code. See OSC
at 3-5.

B. Issuance of the OSC and the Initial Response

On June 17, 2021, the Court issued the OSC in the Debtors’ cases. See generally OSC.
The OSC directed Ms. Tirelli to show cause as to:

(i) whether misrepresentations were made by Ms. Tirelli—or other counsel on her

behalf—regarding the escrowing of postpetition mortgage payments and, if so,

why Ms. Tirelli should not be sanctioned for such misrepresentations,

(i1) whether all postpetition mortgage payments purportedly held in escrow by

Ms. Tirelli in the above-captioned cases should not be immediately turned over to
the applicable secured creditors or the Chapter 13 Trustee, [and]
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(ii1) why the Chapter 13 Plans in each of the above-captioned cases—and any
other cases where Ms. Tirelli is counsel and the plans provide for the escrow of
postpetition mortgage payments—should not be immediately amended to require
that all postpetition mortgage payments be paid either directly to the secured
creditors or paid to the Chapter 13 Trustee as conduit payments to the secured
creditors.

Id. at 5-6. The OSC further directed Ms. Tirelli to file a declaration by July 14, 2021 providing
the following information:

1) a calculation of the amount of funds that are being held in escrow for
postpetition mortgage payments in each of the above-captioned cases and any
other cases where Ms. Tirelli has represented to the Court that she (or her law
firm) is holding such funds;

2) an accounting of how the funds actually held in escrow by Ms. Tirelli (or her
law firm) compares with the amount that should be in escrow given the length of
time that these bankruptcy cases have been pending[;] and

3) to the extent that the funds actually held in escrow do not match the amount
that should have been in escrow based on representations made to the Court, an
explanation as to why such a circumstance does not constitute sanctionable
conduct.

Id. at 6-7. The OSC set a hearing date of August 4, 2021. See id. at 5.

At Ms. Tirelli’s request, the Court granted an extension of time to file the declaration
required by the OSC and rescheduled the hearing to a later date. See Letter from Ms. Tirelli,
dated June 30, 2021 [ECF No. 115]; Order Adjourning Order to Show Cause at 3-4 (the
“Adjournment Order”) [ECF No. 116]. But given concerns about the status of funds in the
Debtors’ cases, the Court further ordered that:

within two weeks of the date of entry of this Order, each of the Chapter 13 Plans
filed in the above-captioned cases shall be amended to replace any language
regarding the escrow of postpetition mortgage payments with Ms. Tirelli or her
law firm with language providing that all future postpetition mortgage payments
shall be paid either directly to the secured creditors or to the Chapter 13 Trustee
as conduit payments to the secured creditors . . . [and] that by August 4, 2021, Ms.
Tirelli shall provide the Court with a comprehensive list of all pending Chapter 13
cases in which the Chapter 13 Plan provides for the escrow of postpetition
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mortgage payments with Ms. Tirelli or her law firm, inclusive of cases filed in
White Plains, Poughkeepsie and Manhattan.

Id. On July 16, 2021, the Court granted Ms. Tirelli an additional two weeks to amend the plans
as required by the Adjournment Order. See Memorandum Endorsed Letter from Ms. Tirelli
[ECF No. 124].

Consistent with the Adjournment Order, Ms. Tirelli provided on August 4, 2021 “a
comprehensive list of all pending Chapter 13 cases in which the Chapter 13 Plan provides for the
escrow of postpetition mortgage payments with Ms. Tirelli or her law firm,” by listing one case:
In re Desmond, Case No. 18-23750 (SHL). See Adjournment Order at 4; Statement in
Compliance with Scheduling Order Dated July 2, 2021 [ECF No. 132]. On September 20, 2021,
Ms. Tirelli filed her declaration in response to the OSC, along with a memorandum of law, in
which she asked the Court to vacate the OSC because she asserted that, among other things, “no
misrepresentation was ever knowingly made to the Court by the undersigned or person under her
direction or control at any time.” See Attorney Declaration § 1; see also Memorandum of Law at
3 of 7 [ECF No. 139] (the “Memorandum of Law”). Ms. Tirelli further declared that her practice

of escrowing her clients’ funds in matters involving disputed mortgages was “put in place, with

5 In July 2021, the UST brought to the Court’s attention that in one of the above-captioned cases, In re

Watson, Case No. 18-22923, Ms. Tirelli had unilaterally transferred funds from her Account to the Chapter 13
Trustee. See Memorandum Endorsed Letter of the UST, dated July 15,2021 [ECF No. 119]. Both the UST and the
Chapter 13 Trustee felt that the Chapter 13 Trustee lacked the authority to hold these funds at the time and asked for
an order preserving the status quo with respect to the escrow funds being held by Ms. Tirelli until they could assess
the information that Ms. Tirelli was required to submit under the OSC and the Adjournment Order. /d. at4. On
July 21, 2021, the Court held a hearing on the request and subsequently ordered that “in the [Debtors’] Cases and all
other applicable chapter 13 cases in which [Ms. Tirelli] is debtor’s counsel, [she] shall keep any escrow funds
currently on deposit in her trust account(s) in such account(s), pending further order of the Court.” See Order
Imposing Status Quo re: Escrow Funds Pending Disposition of Order to Show Cause Why Court Should Not
Sanction Counsel at 4 (the “Status Quo Order”) [ECF No. 160]. The Status Quo Order also permitted Ms. Tirelli,
“on a case-by-case basis, [to] seek relief from this Order with respect to the status quo directed above, including on
the ground that such relief is necessary to ensure compliance with the Connecticut Code of Conduct Rule 1.15(¢).”
Id. at 5. The Status Quo Order further provided that it would survive the dismissal of any of the Debtors’ cases and
that the dismissal of any such case would not divest the Court of jurisdiction with respect to the OSC, the
Adjournment Order, or the Status Quo Order. See id.

10
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the knowledge, consent and actual direction of Judge Robert Drain, and continued before Judge
Lane (until phased out in 2019). . ..” Attorney Declaration Y 2, 4. Additionally, Ms. Tirelli
asserted that “[e]thical considerations precluded [her] from volunteering the fact that a particular
Debtor/Client had not made certain payments to [her]” because she “cannot act in a manner
contrary to the client’s interest.” /d. § 14. In response to the OSC’s direction that Ms. Tirelli set
forth “the extent that the funds actually held in escrow do not match the amount that should have
been in escrow based on representations made to the Court, an explanation as to why such a
circumstance does not constitute sanctionable conduct,” see OSC at 6-7, Ms. Tirelli essentially
said that she could not answer that question:

No representations were ever made to the Court except for true and accurate

representations as to sums held, or that no funds were held. Without knowing

which ‘representations made to the Court’ are being referenced, the undersigned

is unable to intelligently respond other than to make clear that at no time has the

undersigned ever represented to the Court that funds were held by her office, if

such representations were not entirely accurate in all respects.
Attorney Declaration ¥ 34; see also Memorandum of Law at 6 of 7 (“The order to show [cause]
lists seventeen cases in the caption. Yet, there are no specific allegations in the order to show
cause or in the single footnote listing those 17 cases where Ms. Tirelli is alleged to have made ‘a
false statement of material fact or law . . . .”””). Ms. Tirelli argued that she does not fund the
Debtors’ plans and that the obligation is on the Debtors to fund their own plans and adhere to the
terms of those plans. See Attorney Declaration 99 35-36; see also Memorandum of Law at 6 of 7
(“[T]he failure of a debtor to comply with the provisions of a Chapter 13 plan does not translate
to the plan constituting a false statement . . .”); id. at 7 of 7 (“No basis exists to suggest that Ms.

Tirelli knew, or should have known, that at the time of the subject Chapter 13 Plan(s), the

relevant debtor would not honor the provision requiring remittance of post-petition payments.”).

11
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Based on Ms. Tirelli’s Attorney Declaration and the attached exhibit—and as helpfully
summarized by the UST—the 17 above-captioned cases consist of two broad groups: (1) three
“set-aside cases,” in which the Debtors were to set aside postpetition mortgage payments on their
own rather than pay the mortgagees;® and (2) 13 “escrow cases,” in which Ms. Tirelli was to hold
the mortgage payments in an escrow account. See Attorney Declaration, Ex. A; UST
Recommendation at 8.7 In six of the 13 escrow cases, the Debtors did not actually deliver any
postpetition mortgage payments to Ms. Tirelli’s IOLTA trust account (the “Account™).? See
Attorney Declaration, Ex. A.° In four of the 13 escrow cases, Ms. Tirelli no longer held funds in
escrow at the time that the OSC was issued because the funds had already been turned over to the
mortgagees or the Chapter 13 Trustee. Id.'® As of September 20, 2021, Ms. Tirelli was holding
escrow funds totaling $72,511 in four of the 17 above-captioned cases—specifically, in three

escrow cases and one set-aside case. Id.!!

6 The three set-aside cases are: 1) Justo Reyes, Case No. 16-22556; (2) Karen Jackson, Case No. 16-23514;
and (3) Janet Berger, Case No. 17-22921. See Attorney Declaration, Ex. A [ECF No. 139-2]; UST
Recommendation at 8 n.4. The Chapter 13 plan filed in the Berger case did not contain an escrow provision, but the
Debtor nonetheless delivered postpetition mortgage payments of $28,800 to Ms. Tirelli, who held the funds in
escrow until January 2022. UST Recommendation at § n.4; see Attorney Declaration, Ex A.

7 Additionally, one case was neither a set-aside case nor an escrow case: Blossom J. Consingh, Case No. 19-

23034 (SHL). See Attorney Declaration, Ex. A; UST Recommendation at 8 n.5. In that case, there was no
provision in the Chapter 13 plan indicating that payments would be placed in escrow and no payments were placed
in escrow; rather the Debtor paid the mortgagee directly. See Attorney Decl., Ex. A at 29 & n.10.

8 The Account is a trust account established by Ms. Tirelli at Chase with the last four digits of 8685. See
Exhibit A to the UST Recommendation at 36
0 These cases are: (1) Frank Occhipinti, Case No. 18-22690; (2) Douglas Kramer, Case No. 18-22940; (3)

Charmain Brown, Case No. 18-23036; (4) Janice Desmond, Case No. 18-23750; (5) Suzanne Faupel, Case No. 19-
22172; and (6) Christopher Gizzo, Case No. 19-22051. See UST Recommendation at 9 n.6.

10 These cases are: (1) John Kolkowski, Case No. 19-22172; (2) Catherine Pelle, Case No. 19-22229; (3)
Sarah Frankel, Case No. 19-22281; and (4) Malka Farkas, Case No. 19-22520. See UST Recommendation at 9 n.7.

1 The three escrow cases are: (1) Anastasia Cretekos, Case No. 18-22239 (Ms. Tirelli was holding $28,000 in
escrow); (2) Richard Watson, Case No. 18-22923 (Ms. Tirelli was holding $8,511 in escrow); and (3) David Akerib,
Case No. 19-22276 (Ms. Tirelli was holding $7,200 in escrow). See UST Recommendation at 9 n.8. The set-aside
case is (4) Janet Berger, Case No. 17-22921 (Ms. Tirelli was holding $28,800 in escrow). See id.

12
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C. The October Hearing on the OSC and Related Court Directives

At a hearing on the OSC on October 20, 2021, the Court began by noting that after
reviewing a variety of the Chapter 13 cases in which the escrow issue had arisen, “the most
common observation is that there would be a significant length of time when the issue was asked
about and wasn’t responded to.” See Hr’g Tr. 8:23-25 (Oct. 20, 2021) [ECF No. 166]. Ms.
Tirelli’s counsel asserted that when the issue was raised in multiple instances in 2019 and 2020,
“Ms. Tirelli or a member of her staff was transparent and overt with the Court and said that funds
had not in fact been held in escrow as represented by the debtor in the plan.” Id. at 11:6-12. But
the Court responded that:

[a]ctually, that’s not my understanding of what happened. My understanding is

that there were numerous inquiries, but the usual response, with an exception here

or there, was that people would have to look into it. And so, I think that’s why I

mentioned in the first case is that there were numerous requests over time to look

into it . . . [and the response was often] “we’ll have to look into that” . .. [b]ut I

don’t think it became clear that there were instances where the money statement,

“it was in the plan,” and notwithstanding that statement, there was no money that

had been held in escrow . . . until June of 2021.

Id. at 11:13-12:6.

As an example, the Court discussed the above-captioned case of Karen Jackson, Case
No. 16-23514. In that case, there was a discussion at a hearing held in May 2019 about escrow
payments and counsel’s lack of information at that time, a subsequent discussion at a hearing in
January 2021 where the Chapter 13 Trustee requested that Ms. Tirelli’s associate look into
whether money was being escrowed, yet another response at a hearing in March 2021 that
counsel would inquire about the escrow and provide that information at the next hearing and
finally an answer was given to the Court at a hearing in June of 2021. Id. at 9:1-6. The Court

further noted that this was not a “unique circumstance” as there were also numerous inquiries in

the above-captioned case of Christopher Gizzo, Case No. 19-22051. Id. at 9:7-9. Moreover,

13
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representations were made in these cases—and as a further example, in John Kolkowski, Case
No. 19-22172 at a hearing in February 2020—that funds were “being held in escrow until we can
determine the actual creditor.” Id. at 9:9-14. The Court further explained that “this approach
was presented to the Court that whenever there were instances like that, certainly the
understanding that I had . . . was that those payments, if they were provided for to be made in
escrow that they were being made in escrow,” which the Court noted was important because
there was nothing the Court, the Chapter 13 Trustee, or creditors could do to verify that that was
in fact occurring. /d. at 9:14-22.

The Court then expanded on its “frustration.” It explained that, since this arrangement
was in the Chapter 13 plans and since it “had been represented in one case or another that this
was the ‘plan’, when it turned out to not really be what was being done, and the fact that it
couldn’t be checked on by anybody but debtor’s counsel, I think that was a very stark revelation
and a concerning one.” Id. at 13: 17-23. As a further example of its concerns, the Court raised
another incident that occurred earlier that day in a hearing held in the above-captioned case of
Janice Desmond, Case No. 18-23750. Id. at 9:24-10:6. In that hearing, the Debtor asserted that
when she told Ms. Tirelli that she did not have the money to put into escrow, Ms. Tirelli’s
response was “don’t worry about it, we’ll talk about it again.” Hr’g Tr. 6:2-5 (Oct. 20, 2021)
[Case No. 18-23750, ECF No. 99]. The Debtor then added, “And I’ll be honest with you, I never
thought about it again, and I never heard anything from Ms. Tirelli about it, that I still need to
start putting money in there.” Id. at 6:5-7.

Based on this initial hearing on the merits of the OSC, the Court permanently banned the
practice of escrowing postpetition mortgage payments. See Hr’g Tr. 14:25-15:5 (Oct. 20, 2021).

In addition, the Court issued four directives to Ms. Tirelli with respect to the OSC. See id. at

14
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40:1-7. First, the Court requested confirmation in writing that the escrow practice in question
had ceased. See id. at 33:24-34:14. Second, the Court directed that Ms. Tirelli report whether
there were any other cases in which these escrow provisions were included in the Chapter 13
plans. See id. at 35:19-36:7. Third, the Court asked that Ms. Tirelli consult with the UST and
the Chapter 13 Trustee to provide a proposal as to what should happen to the funds being held in
escrow. See id. at 44:14-46:19. Fourth, the Court directed Ms. Tirelli to provide details about
the escrow accounts that were set up in connection with the above-captioned cases, including an
accounting. See id. at 42:16-22. As to this fourth directive, the Court specifically requested “the
date it was set up, what sort of account was set up, what that looked like, is it a sub-account, is it
a separate account, where is it kept, the kinds of details that you would expect [if] someone said,
from an accounting point of view, what’s the deal with a particular escrow account.” /d. The
Court further advised Ms. Tirelli to discuss with the UST and Ch. 13 Trustee the details that they
felt were necessary to provide. See id. at 34:15-35:10. As to the accounting, the UST discussed
its desire for primary source documents, as opposed to summaries, and the Court stressed the
importance of providing “statements and . . . financial records associated with that account that
speak for themselves and give an unvarnished accounting of what they are. And so, [ would
think that it would be as simple as getting the bank statements for the accounts.” Id. at 48:3-
50:6.

Ms. Tirelli’s counsel agreed to provide the information requested by the Court within 30
days, by November 13, 2021. See id. at 43:2; 47:15. The Court then so-ordered the record with
respect to its directives. See id. at 50:11-25.

Despite the Court’s directive that Ms. Tirelli should consult the UST and the Chapter 13

Trustee about a proposal for the ultimate disposition of the escrow funds, Ms. Tirelli instead filed
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four notices of presentment seeking the release of escrow funds in four of the above-captioned
cases. See Anastasia Cretekos, Case No. 18-22239, ECF No. 117; Richard Watson, Case No.
18-22923, ECF No. 128; David Akerib, Case No. 19-22276, ECF No. 99; Janet Berger, Case No.
17-22921, ECF No. 91. The UST objected that these motions were filed unilaterality without
first consulting the UST or the Chapter 13 Trustee. See UST Recommendation at 13-15.!2

In mid-November 2021, Ms. Tirelli filed a Supplemental Attorney Declaration [ECF No.
159] declaring that neither she nor her firm were holding funds in escrow in any pending
bankruptcy cases, other than the four cases that were the subject of the prior notices of
presentment. Supplemental Attorney Decl. § 2. Ms. Tirelli further stated in writing that she
“ended the practice of incorporating language in certain chapter 13 plans setting aside debtor
mortgage payments into escrow pending resolution of disputes in or about late 2019,” and that
she was no longer offering escrow services for her bankruptcy clients. /d. 49 3-4. Ms. Tirelli
also attached escrow summaries for eight cases in which she had held funds either before or after
the OSC was issued, including the four cases where she still retained funds. See id. at | 5, 6 of
58 to 58 of 58. Finally, Ms. Tirelli averred that all of the debtors in the above-captioned cases
had been provided with copies of their escrow summaries and that none had expressed any
dispute as to the records maintained by Ms. Tirelli’s firm. Id. 9 6.

In the UST’s response to Ms. Tirelli’s supplemental declaration, the UST asserted that “it
appears that Ms. Tirelli had provided a calculation of funds held in escrow in the Applicable

Cases, amended the applicable chapter 13 plans to delete the offending escrow provisions, [ |

12 Following the Chapter 13 Trustee’s objection to the release of funds, and a subsequent hearing on

December 15, 2021, as further discussed below, the funds in these four cases were ultimately ordered released in
January 2022. See Affirmation in Opposition [Case No. 18-22239, ECF No. 118; Case No. 18-22923, ECF No. 130;
Case No. 19-22276, ECF No. 101; Case No. 17-22921, ECF No. 94]; Hr’g Tr. (Dec. 15, 2021) [Case No. 19-22007,
ECF No. 85]; Order Approving and Directing Escrow Reimbursement [Case No. 18-22239, ECF No. 125; Case No.
18-22923, ECF No. 140; Case No. 19-22276, ECF. No. 112; Case No. 17-22921, ECF No. 99].
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averred that she had ceased the escrow practice[,]”” and represented that she “held no escrow
funds in cases other than the Affected Cases.” See UST’s Response to Supplemental Attorney
Declaration at 14 [ECF No. 163]. But the UST asserted that three items remained open and
outstanding: (1) a comparison of the amounts held in escrow vis-a-vis the amounts that should
have been held in escrow; (2) the disposition of the escrow funds in accordance with the Court’s
order at the October 20, 2021 hearing; and (3) the filing of relevant escrow bank statements,
rather than the summaries prepared by Ms. Tirelli. See id. at 14-15. The Chapter 13 Trustee
similarly took issue with Ms. Tirelli’s failure to provide primary source escrow information in
compliance with the Court’s directive at the October 20, 2021 hearing. See Affirmation with
Citation to Legal Authority in Relation to Debtor(s)’ Counsel’s Responses to Order to Show
Cause at 10-13 [ECF No. 162]. Additionally, the UST argued that Ms. Tirelli’s assertions that
certain unidentified “ethical considerations” precluded her from volunteering the fact that her
clients failed to make escrow payments was mistaken as a matter of law because attorney-client
privilege issues were not implicated by Ms. Tirelli’s holding funds in escrow, which the UST
contended involved Ms. Tirelli functioning in a non-legal, unprivileged capacity. See UST’s
Response to Supplemental Attorney Declaration at 15-16.

D. The December 15, 2021 Hearing on the OSC

At a continued hearing on the OSC held on December 15, 2021, the Court addressed the
outstanding issues raised by the UST and the Chapter 13 Trustee. See Hr’g Tr. (Dec. 15, 2021)
[Case No. 19-22007, ECF No. 85]. As to the first open item raised by the UST—a comparison
of the amounts held in escrow vis-a-vis the amount that should have been held—Ms. Tirelli’s
counsel stated that “we have attempted to address this substantively but respectfully find that to

be a relatively impossible task because it’s nebulous as to how long these funds should have been
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held in escrow” and concluded that “[nJumber one, it’s impractical to give a number because that
number is entirely unidentifiable; and number two, respectfully, to what end?” Id. at 8:22-9:11.
The Court ultimately concluded that “I now have a number—an estimate from both the Chapter
13 Trustee and the [UST] of the amount of money that they believe is involved. And if. .. Ms.
Tirelli has a strong view and her counsel has a strong view that that number’s incorrect, well,
then they’ll have to come forward with some other number and some other set of calculations. If
not, that’s what I’m assuming is the number because those folks have done the math. . ..” /d. at
34:13-24.

As to the second item listed by the UST—the release of escrow funds—Ms. Tirelli’s
counsel stated that it was not his understanding that the Court had directed Ms. Tirelli to have
discussions with the UST and the Chapter 13 Trustee related to the release of funds; rather, he
understood the direction to be that the requests to release funds could be done by letter
applications on notice. See id. at 10:2-16. The Court disagreed with that characterization. See
generally Hr’g Tr. 44:14-46:19 (Oct. 20, 2021) (Court directing Ms. Tirelli to consult with the
UST and Chapter 13 Trustee regarding release of escrow funds and submit plan regarding such
funds). In any event, the Court ultimately decided that

it’s appropriate at this time to release the funds to any debtors who have made a

request. I think that can be done with an order, and I think that the order can

cover all the outstanding requests. I think it’s appropriate to either in that order or

as an attachment to identify what money there is, who it’s going to, and where it’s

coming from. So that, again, we preserve some of the status quo with the

understanding of the accounts.

Hr’g Tr. 29:17-25 (Dec. 15, 2021).

As to the third issue raised by the Trustees—the filing of primary source escrow

documentation—the Court once again stated its view that these documents should be provided:
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[W]hy can’t people just give copies of the whatever bank accounts existed,

whatever account information there is? A summary is a summary, meaning it’s

secondhand . . . statements of what people’s understanding is. And it’s no

substitute for the actual account information. . .. I didn’t think, frankly, it would

be that difficult to get that kind of account information. It’s the kinds of things

that people ask for in discovery in financial cases all the time.
Id. at 12:4-12. In response, Ms. Tirelli’s counsel cited New York Rule of Professional Conduct
1.15(1) and argued that this Court is not authorized to direct this kind of primary source account
information because it is not an Appellate Division of the New York state courts. See id. at
12:14-13:5. Additionally, Ms. Tirelli’s counsel asserted that “the appropriate investigatory arm
to look into any escrow accounts would be a grievance committee” and that she needed to keep
her clients’ information confidential to protect attorney-client privilege. /d. at 13:11-14:7. But
the Court was not persuaded. It expressed doubt that information about the funds maintained in
these accounts was covered by attorney-client privilege; in any event, the Court suggested—and
the parties agreed—that Ms. Tirelli could deliver a representative sample of redacted bank
statements to the UST and the Chapter 13 Trustee and should negotiate a confidentiality order to
address any concerns that Ms. Tirelli might have regarding the privacy of information contained
in the records. Id. at 14:8-11, 16:14-24:7, 26:13-24, 32:2-34:12. The UST noted that it
contemplated making a request for a larger sample in the future. See id. at 33:15-17 (“We’d
have to see a small sample before we can determine, I think, what a larger sample would be and

then the entire universe.”).

E. The January 12, 2022 Hearing on the OSC

At a hearing held on January 12, 2022, Ms. Tirelli’s counsel represented that all escrow
funds had been released to all the applicable Debtors consistent with the direction of the Court.
Hr’g Tr. 10:4-13 (Jan. 12, 2022) [ECF No. 170]. The parties further informed the Court that Ms.

Tirelli’s counsel had supplied both the UST and the Chapter 13 Trustee with a redacted sampling
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of escrow bank statements as discussed at the previous conference and that they were in the
process of exchanging views on the samples and working through issues regarding the exchange
of information that might ultimately require the intervention of the Court. See id. at 11:8-
19:15.13

In a subsequent letter to the Court shortly after this hearing, counsel to Ms. Tirelli
reported that she had provided supplemental sample statements with fewer redactions that were
satisfactory to both the UST and the Chapter 13 Trustee. See Letter of Evan Wiederkehr, Esq.,
counsel to Ms. Tirelli, dated Feb. 11, 2022, at 2 of 33 [ECF No. 167]. The letter notes that a
request had been made for two years of escrow account statements, with Ms. Tirelli agreeing to
provide “the best evidence available to prove that the funds represented to have been held in
escrow were properly maintained and released to the intended recipient.” See id. at 2-3 of 33.
This “best evidence” appears to have been Ms. Tirelli’s own summary listing those Debtors
whose plans did not include escrow language and those Debtors who did not remit any funds into
escrow. See id. at 3 of 33. As proof that the correct amounts were held in escrow for those
Debtors that did pay, information was provided consisting of copies of cancelled escrow account
checks made payable to secured creditors, the Chapter 13 Trustee, or, certain orders of this Court
referred to as “Consent Orders” supported by directives of unnamed Debtors and, in one case,
Dawn Kirby, Esq., who been hired as new counsel for one of the Debtors See id.

The UST took issue with Ms. Tirelli’s refusal to supply the additional two years of
escrow statements, arguing that the OSC remained unresolved without the delivery of a full set

of redacted escrow account statements because neither the Court, the UST, or the Chapter 13

13 Counsel to Ms. Tirelli stated that because there was no identifying information contained in the sampling

provided, the parties did not proceed with entering into a confidentiality order. Hr’g Tr. 11:20-22 (Jan. 12, 2022).
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Trustee could corroborate whether the funds of the affected Debtors remained in Ms. Tirelli’s
Account before final disbursement. See Letter of Andrew D. Velez Rivera, dated February 14,
2022, at 2 of 2 [ECF No. 168].

On February 15, 2022, the Court held a further hearing to discuss the treatment of funds
in the Account. See Hr’g Tr. (Feb. 15, 2022) [ECF No. 171]. The Court began the hearing by
noting its agreement with the UST that the full scope of the issue covered by the OSC included
the treatment of the funds in the Account. /d. at 7:1-8:1. The Court noted that “this issue is
squarely within the scope of the order to show cause. It’s really a fundamental question about
what happened, and what safeguards existed, and how the funds were treated. Id. at 6:12-14.
The Court also expressed its frustration at the “slow pace” of the OSC proceedings, in particular
with the continued failure to produce the underlying account records. It commented:

We’ve . . . had five hearing[s] over the last six months, and there’s been clear

direction about this issue both at the October 20th hearing and the December 15th

hearing. On October 20th, I explained that we needed bank statements to

[explain] what happened, not summaries. December 15th, we went back again to

what had been identified as the third bullet point in the [UST] submission at the

time. I said, why can’t we just get copies of whatever bank accounts existed, and

whatever account information there is and that the summaries and secondhand

statements are not a substitute for that . . .. I had talked about sampling, and said,

hey, give a representative sample, so at least we see what we’re talking about. . . .

I’m done with half measures at this point . . .. I’'m just going to order that every

bank statement that is in Ms. Tirelli’s possession for these escrow accounts be

produced. . . .

Id. at 8:2-9:3. The Court noted that the information should be provided to the UST and the
Chapter 13 Trustee, and again suggested that a confidentiality order be submitted to address any
concerns regarding confidential information. See id. at 10:6-12:1.

In response, Ms. Tirelli’s counsel argued that Ms. Tirelli had demonstrated beyond

dispute “the funds that were released from her escrow and the recipients of those funds, which

match the accounting records. And, respectfully, to the extent now the question is, how were
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those funds maintained, I believe that exceeds the scope of the order to show cause, and [Ms.
Tirelli] should be entitled to notice of what the nature of the allegation is because it seems to me
that the order to show cause . . . has been expanded . . . and now, seeks to have her disprove
some sort of attorney malfeasance.” Id. at 15:12-24. The Court once again disagreed, noting
that the treatment of the funds identified in these plans as being escrowed was central to the
Court’s inquiry. It opined that the OSC:

doesn’t seek to have her prove or disprove anything. I just want the bank records

that deal with the escrow account. The escrow accounts are the focus of the order

to show cause. Again, it’s a term of art, what an escrow account is, and there are

certain requirements for escrow accounts and safeguards, and I don’t know how

these funds were maintained when they were represented to me to be put in an

escrow account. I know that they were put into an account and the same amount

of money was later given back to these folks. Again, by framing it that way,

you’re narrowing the scope of the [OSC] . . ..
Id. at 15:25-16:10. The Court overruled counsel’s objection with respect to the scope of the
OSC. Seeid. at 16:13-14.

Consistent with that ruling, the Court issued an order directing Ms. Tirelli to “submit all

the underlying records for the escrow account(s) at issue in the [OSC] to the Court for in camera

review and, at the same time, she shall produce such records for review to the [UST]’s Office . . .

and to the [ ] Chapter 13 Trustee . . . on a ‘Highly Confidential/Attorneys’ Eyes Only’ basis.”
Order Directing Linda M. Tirelli, Esq., to Submit Bank Records to this Court for In Camera
Review at 5 [ECF No. 169] (the “Production Order”). The Production Order also permitted Ms.
Tirelli to include an explanatory cover letter along with her production. See id. The escrow
records were to be submitted by no later than March 8, 2022. See id.

F. Final Hearings on the OSC

Following Ms. Tirelli’s in camera production of the unredacted escrow account

statements, the Court held another hearing on March 24, 2022. See Hr’g Tr. (Mar. 24, 2022)
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[ECF No. 175]. At the hearing, the UST raised a concern about a shortfall in Ms. Tirelli’s
Account lasting from June 17, 2021 through early August 2021 in the amount of $24,000. See
id. at 6:19-8:17."* Ms. Tirelli’s counsel acknowledged that there was indeed a shortfall that
occurred due to a “bookkeeping error when there should have been two deposits for $21,300 to
correlate with the two withdrawals” that totaled $42,600 for escrow account activity unrelated to
the Debtors. See id. at 20:22-22:16. This shortfall apparently began in June 2019, according to
Ms. Tirelli’s counsel—two years earlier than the UST had suggested—and was remediated with
a deposit in August 2021. See id. at 20:22-21:12; see also id. at 21:24-22:6 (after the Court
asked to clarify that the shortfall in the Account was over a two-year period, Ms. Tirelli’s
counsel answered, “Absolutely. Yes. The answer is yes.”).!

After this clarification, Ms. Tirelli’s counsel asked the Court to consider the OSC to have
been fully addressed, a request the Court denied. See id. at 25:11-25:20. Ms. Tirelli’s counsel
responded that if escrow account mismanagement was at issue, then “the appropriate forum for
that would be a referral to the grievance committee, who handles escrow account management.
And we wouldn’t oppose that. We believe that that would be the preferred forum to deal with
escrow account management issues then in the context of this bankruptcy court.” /d. at 26:11-
19. Rather than terminate the OSC, the Court instead indicated its intent for the parties to brief

their views on the merits of the OSC. Id. at 10:13-11:4; see also id. at 23:19-24:8.

14 The UST also raised a concern about its inability to trace back to the source a purported credit for certain
Debtors’ escrow funds in the amount of $65,000 that were deposited in April 2019 from an interim account into a
new IOLA escrow account established by Ms. Tirelli when she formed a new law firm. See Hr’g Tr. 6:19-8:17,
14:6-15:1 (Mar. 24, 2022). Ms. Tirelli’s counsel explained that the funds could not be traced through the interim
account because instead of transferring funds from the interim account, the $65,000 deposit into the new IOLA
escrow account actually came from a fee paid to Ms. Tirelli from an outside party that she later deposited into her
escrow account and credited to the Debtors’ escrow balances. See id. at 16:2-19:15.

15 The Court took the comments made by Ms. Tirelli’s counsel at the March 24th hearing “as representation

to the Court as to certain material facts relevant to this [OSC], and that they’ve been offered in lieu of providing
additional documents,” to which Ms. Tirelli’s counsel agreed. See id. at 24:11-24.
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Counsel to Ms. Tirelli made an oral application to have the subsequent pleadings
addressing the merits of the OSC filed under seal. See id. at 27:14-19. The Court noted its
reticence to seal the pleadings and the UST expressed its desire to have its pleadings filed on the
public docket, arguing that there was no reason to seal the information. See id. at 27:20-28:12,
28:22-29:4. Counsel to Ms. Tirelli countered that disciplinary proceedings were under seal and
that these proceedings should be handled similarly. Id. at 28:14-21. In response, the Court
directed Ms. Tirelli to file a sealing motion. See id. at 29:1-30:10. To preserve confidentiality
pending resolution of any sealing motion filed by Ms. Tirelli, the Court directed the UST and the
Chapter 13 Trustee to file their pleadings under seal in the first instance, with Ms. Tirelli’s
sealing motion to follow detailing the specific information she contended should be sealed. See
Hr’g Tr. 5:11-25 (May 3, 2022) [ECF No. 178].1¢

On June 15, 2022, the UST filed a Motion to Unseal in fully redacted format [ECF No.
182]. On June 14, 2022, the Chapter 13 Trustee filed the Chapter 13 Trustee’s
Recommendations in fully redacted format [ECF No. 180] and an Affirmation of Joinder to the
Motion to Unseal, which joinder was also filed in fully redacted format [ECF No. 181]. Ms.
Tirelli emailed several documents directly to the Court, including an Opposition to Trustees’
Motion to Unseal Recommendation, dated August 1, 2022 (the “Tirelli Unsealing Opposition”),
an Affirmation of Counsel to Linda Tirelli with Citation to Legal Authority in Opposition to

Recommendations of Chapter 13 Trustee and United States Trustee, dated August 1, 2022 (the

16 Things did not work as planned. On May 26, 2022, the UST filed the UST Recommendation in fully
redacted format [ECF No. 176] and the Motion to Unseal in unredacted format [ECF No. 177]. The Court then
entered an Order Scheduling Hearing on Sealing Motion [ECF No. 179]. To preserve the rights of Ms. Tirelli
pending resolution of her sealing motion, the Order directed the Clerk of the Court to temporarily block public
access to the Motion to Unseal until a final determination was made on the sealing issue. See id. at 4.
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“Tirelli Opposition”). Neither of these documents were filed on the docket, either in redacted or
sealed format.!’

A hearing was held on the merits of the OSC and the Motion to Unseal on September 14,
2022.13

In its papers and at oral argument on the merits of the OSC, the UST has requested that
the Court refer Ms. Tirelli’s conduct to the Committee on Grievances of the United States
District Court for the Southern District of New York and to the Connecticut State Bar, where she
is licensed to practice; the UST also has requested that the Court impose sanctions against Ms.
Tirelli in a manner that the Court deems appropriate. See UST Recommendation at 2.
Specifically, the UST Recommendation argues that Ms. Tirelli’s Account fell below the amount
she was required to maintain for four of the Debtors, that she comingled funds in the Account
with other funds, and that she likely failed to conduct reconciliations of the Account, all in
violation of the professional conduct rules governing IOLTA accounts in both Connecticut and
New York. Seeid. at 1. The UST Recommendation also asserts that the shortfall resulted in a
misrepresentation to the Court, since the Debtors’ plans of reorganization stated that Ms. Tirelli

would be holding the Debtors’ mortgage payments in escrow and over the period that there was a

shortfall, Ms. Tirelli by definition did not hold the funds. See id. at 2. The Chapter 13 Trustee

17 At the Court’s direction, Ms. Tirelli subsequently filed the Tirelli Unsealing Opposition and the Tirelli
Opposition under seal with the Office of the Clerk of the Court. See Hr’g Tr. 73:17-74:5 (Sept. 14, 2022); Response
(Pending Seal) [ECF No. 186]. The Office of the Clerk of the Court reports that the Tirelli Supplemental
Opposition (as defined below) has not been filed.

18 On September 13, 2022, Ms. Tirelli emailed a Supplemental Affirmation of Counsel to Linda Tirelli with
Citation to Legal Authority in Opposition to Recommendations of Chapter 13 Trustee and United States Trustee (the
“Tirelli Supplemental Opposition”). This document also was not filed with the Court. Due to the fact that the Ms.
Tirelli’s Supplemental Opposition had been filed on the eve of the hearing without prior notice to the Court, the
UST or the Chapter 13 Trustee, the Court struck the pleading, but allowed for admission into the record of the
transcripts of prior hearings in the Debtors’ cases that were attached as exhibits to the Supplemental Opposition. See
Hr’g Tr. 47:18-48:7 (Sept. 14, 2022).
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has joined in these recommendations and further has asserted that Ms. Tirelli’s practices for the
escrowing of mortgage funds in the Debtors’ cases constituted a form of implied and express
misrepresentation and suggests that it would be within the authority of the Court to fashion
sanctions that would be appropriate. See Chapter 13 Trustee Recommendation at 7-10. Ms.
Tirelli disagrees with the UST and the Chapter 13 Trustee, contending that she has already fully
addressed the issues raised in the OSC, that there was never an instance in which she made a
false statement to this Court and that any ethical issues are not properly before this Court and
should be addressed by the bar grievance committees in the jurisdictions in which Ms. Tirelli is
admitted. See Tirelli Opposition at 9 16-17, 66.

DISCUSSION

A. The Request to Seal

Before turning to the merits of the OSC, the Court must first determine whether any of
the information that Ms. Tirelli contends should be sealed in the OSC proceeding is entitled to

such treatment. The Court concludes that none of this information should be sealed.'”

19 Ms. Tirelli is not entirely clear about what information she thinks should be sealed. At one point, the

Tirelli Unsealing Opposition seems to suggest that the entire record of the OSC should be sealed in all of the
Debtors’ cases. See Tirelli Unsealing Opposition at 11 (“In the instant matter, there has been no judicial
determination and therefore the filings should remain confidential.”). In another location, the Tirelli Unsealing
Opposition seems to suggest sealing of just the papers in the thirteen cases that don’t reflect an escrow shortfall or to
seal only the pleadings relating to the sealing issue and the recommendations. See id. at 3, 6 (“[Clompeting
considerations outweigh the presumption of access, warranting the sealing of further submissions in this matter . . .
.[Flurther submissions in these proceedings should be sealed to protect Ms. Tirelli against the prejudicial and
potentially defamatory matters contained in papers filed in the above-captioned public docket(s).”); see id. at 4 (“It
is not subject to legitimate dispute that thirteen of the foregoing cases have no nexus to the issues raised. For this
reason alone, these proceedings should be sealed. . . .”); see also id. at 11 (“Sealing further submissions, limited to
‘suggestions’ from counsel, is narrowly tailored.”).

When a question was raised regarding this issue at oral, counsel to Ms. Tirelli stated that I think that what
we’ve asked to seal is the recommendations of the Trustee’s Offices which are subjective characterizations and
argument which call into question whether or not Ms. Tirelli has lied to this Court.” See Hr’g Tr. 27:20-24 (Sept.
14, 2022). Given this statement, the Court construes Ms. Tirelli’s sealing request to cover only those sections of the
UST Recommendation and the Chapter 13 Trustee’s Recommendations that contain argument relating to whether
Ms. Tirelli has made a misrepresentation to this Court.
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1. The Applicable Legal Standard

Courts recognize “a strong presumption and public policy in favor of public access to
court records.” In re Food Mgmt. Grp., LLC, 359 B.R. 543, 553 (Bankr. S.D.N.Y. 2007)
(collecting cases); see also Nixon v. Warner Commc'ns, 435 U.S. 589, 597 (1978) (“It is clear
that the courts of this country recognize a general right to inspect and copy public records and
documents, including judicial records and documents.”) (internal citations omitted). “This
preference for public access is rooted in the public’s first amendment right to know about the
administration of justice. It helps safeguard ‘the integrity, quality, and respect in our judicial
system. . ..”” Video Software Dealers Ass’n v. Orion Pictures Corp. (In re Orion Pictures
Corp.), 21 F.3d 24, 26 (2d Cir. 1994) (quoting /n re Analytical Sys., 83 B.R. 833, 835 (Bankr.
N.D. Ga. 1987)). The presumption is especially important in bankruptcy cases, where public
access “fosters confidence among creditors regarding the fairness of the bankruptcy system.” In
re Food Mgmt., 359 B.R. at 553.

Congress’s “strong desire to preserve the public’s right of access to judicial records in
bankruptcy proceedings” is codified in Section 107 of the Bankruptcy Code. In re Orion, 21
F.3d at 26. Section 107(a) states that, “except as provided in subsections (b) and (¢) . . . , a paper
filed in a case under this title and the dockets of a bankruptcy court are public records and open
to examination by an entity at reasonable times without charge.” 11 U.S.C. § 107(a). Thus,
“[t]he plain meaning of [Section] 107(a) mandates that all papers filed with the bankruptcy court
are ‘public records’ unless the bankruptcy court ‘decides to protect the information pursuant to
the standards set forth in [S]ection 107(b).”” In re Food Mgmt., 359 B.R. at 553 (emphasis in
original) (quoting In re lonosphere Clubs, 156 B.R. 414,433 n.7 (S.D.N.Y. 1993)).

Additionally, “[r]edacting portions of a document containing protectable information is
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preferable to wholesale sealing . . . because the policy favoring public access supports making
public as much information as possible while still preserving confidentiality of protectable
information.” Motors Liquidation Co. Avoidance Action Trust v. JP Morgan Chase Bank, N.A.
(In re Motors Liquidation Co. ), 561 B.R. 36, 42 (Bankr. S.D.N.Y. 2016).

The narrowly tailored exceptions to this broad public access are set forth in Section
107(b) of the Bankruptcy Code. See In re Borders Grp., Inc., 462 B.R. 42, 47 (Bankr. S.D.N.Y.
2011). Specifically, Section 107(b) provides that

[o]n request of a party in interest, the bankruptcy court shall, and on the
bankruptcy court’s own motion, the bankruptcy court may-

(1) protect an entity with respect to a trade secret or confidential research,
development, or commercial information; or

(2) protect a person with respect to scandalous or defamatory matter contained in
a paper filed in a case under this title.

11 U.S.C. 107(b). The party seeking to seal a document has the burden to prove that grounds
exist to grant the requested relief. See In re Food Mgmt., 359 B.R. at 561. “Since the sealing of
records runs contrary to the strong policy of public access, only clear evidence of impropriety
can overcome the presumption and justify protection under § 107(b)(2).” Togut v. Deutsche
Bank AG (In re Anthracite Capital, Inc.), 492 B.R. 162, 174 (Bankr. S.D.N.Y. 2013) (internal
citations and quotations omitted). “In order to meet this burden, the moving party must show
extraordinary circumstances and a compelling need for protection.” Id. (quoting In re Orion
Pictures Corp., 21 F.3d at 27). The Court must therefore “carefully and skeptically review
sealing requests to insure that there really is an extraordinary circumstance or compelling
need.” In re Orion, 21 F.3d at 27. “If the Court finds that one of the exceptions outlined in

[Section] 107 apply, it must seal the documents.” In re Anthracite, 492 B.R. at 174.
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Section 107(b)(2) protects an individual from the filing of “scandalous” or “defamatory”
material, which “has been defined as material that would cause a reasonable person to alter their
opinion of a party based on the statements therein, taking those statements in the context in
which they appear.” In re Food Mgmt., 359 B.R. at 557. In this jurisdiction, a party seeking
redaction pursuant to Section 107(b)(2) must establish that the material is either “‘(i)
‘scandalous’ because it was grossly offensive, irrelevant to the proceeding, and submitted for an
improper use; or (ii) ‘defamatory’ because the statements 'can be clearly shown to be untrue
without the need for discovery or a mini-trial.”” In re Anthracite, 492 B.R. 162, 174-75 (Bankr.
S.D.N.Y. 2013) (quoting Sec. Investor Protection Corp. v. Bernard L. Madoff Inv. Sec. LLC (In
re Madoff), 2011 WL 1378602, at *3 (Bankr. S.D.N.Y. 2011)); see also In re Food Mgmt., 359
B.R. at 557-60. “Inherent in the language of [Section] 107(b) is the requirement that the party
requesting the extraordinary relief provide the court with specific factual and legal authority
demonstrating that a particular document at issue is properly classified as ‘confidential” or
‘scandalous.”” In re Anthracite, 492 B.R. at 171 (citing United States v. Continental Airlines,
Inc. (In re Continental Airlines, Inc.), 150 B.R. 334, 340-41 (D. Del. 1993) (refusing to seal
documents based on ‘nothing more than the mere possibility’ that they contained defamatory
information)); see also In re Food Mgmt., 359 B.R. at 561 (“To meet this burden of proof, [the
proponent] must demonstrate extraordinary circumstances and compelling need to obtain
protection.”) (citing Orion Pictures Corp., 21 F.3d at 27).

Ms. Tirelli asserts that the proceedings in these cases should be sealed to protect her
“against the prejudicial and potentially defamatory matters contained in papers filed . . . and the
undue risk to her professional reputation prior to final determination by the Court.” Tirelli

Unsealing Opposition at 6. Using the standard discussed above, the Court examines whether Ms.
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Tirelli has met her burden to show that the pleadings in this case rise to the level of scandalous or
defamatory material under Section 107(b)(2) of the Bankruptcy Code.

2. Scandalous Material Under Section 107(b)(2)

When determining what constitutes scandalous material, a court must examine whether
the material is grossly offensive, is relevant to the proceedings and is being used for an improper
purpose. See In re Food Mgmt., 359 B.R. at 557-59. With respect to whether materials are
relevant to the proceedings, guidance is found in Fed. R. Civ. P. 12(f), which provides for
striking materials from a pleading that are “redundant, immaterial, impertinent, or scandalous
matter.” Fed. R. Civ. P. 12(f); see In re Food Mgmt. 359 B.R. at 558-59. A court will be
reluctant to strike material as scandalous under Rule 12(f), “unless the movant can show that no
evidence in support of the allegation would be admissible.” Id. at 558 (internal citations and
quotations omitted). “[CJourts will not strike scandalous statements that offend the sensibilities
of the objecting party if the challenged allegations describe acts or events relevant to the action.”
Id. (internal citations and quotations omitted). Additionally, with respect to determining whether
material is scandalous, courts will deny access to judicial documents “where open inspection
may be used as a vehicle for improper purposes.” Id. (quoting Orion Pictures, 21 F.3d at 27).
“Because litigants frequently assign bad motives to allegations made by their adversaries, the
improper purpose test needs to be applied carefully, hewing closely to the traditional standards
for protecting against scandalous matter.” /d.

The Court finds that Ms. Tirelli has not established that the information here is
scandalous under Section 107(b)(2) of the Bankruptcy Code. First, the material contained in the
pleadings is a straightforward recitation of the facts underlying the actions taken by Ms. Tirelli

with respect to the escrowing of funds in the Debtors’ cases, as well as legal argument on the
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implications of those actions.?’ Having reviewed the material, the Court finds none of it to be
grossly offensive. See, e.g., In re Fibermark, Inc., 330 B.R. 480, 507 (Bankr. D. Vt. 2005) (“The
Seal Proponents allege that the Examiner's language is inflammatory, defamatory, and
intemperate. We must distinguish between critical and defamatory.”).

Second, all the material contained in the pleadings is clearly relevant because it is central
to resolving the issues raised by the Court in the OSC, including whether misrepresentations
occurred in connection with the escrowing of funds in the Debtors’ Chapter 13 cases and how
such funds were actually treated. That inquiry necessarily covers how best to remedy any
problems. Indeed, the Court referred this OSC matter to the UST “to provide its views on this
matter based on any review it has conducted of the Debtors’ cases and its consultation with
relevant parties such as the Chapter 13 Trustee and Ms. Tirelli . ...” OSC at 6. The Court did
so specifically to rely on the expertise and neutrality of the UST under these circumstances and
the information provided is necessary for the Court’s adjudication of this matter. Cf. In re
Fibermark, 330 B.R. at 507 (“The Court and parties relied upon the experience and expertise of
the Examiner to be the basis of a thorough and astute investigation and a cogent and sound
report. Since he investigated alleged breaches of fiduciary duty by well respected professionals,
it was clear that the Report might be negative and strongly worded. It was within the Examiner's
prerogative to present his observations, opinions and conclusions candidly and descriptively.”).

Third, the material contained in the pleadings of the UST and the Chapter 13 Trustee was
not filed for an improper purpose. “[T]he U.S. trustees are responsible for protecting the public

interest and ensuring that bankruptcy cases are conducted according to law.” Adams v. Zarnel

2 Indeed, Ms. Tirelli stated that she “takes no position with much of the procedural chronology” set forth in

the UST Recommendations. Tirelli Opposition § 47.
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(In re Zarnel), 619 F.3d 156, 162 (2d Cir. 2010) (internal citations and quotations omitted); see
also In re United Artists Theatre Co., 315 F.3d 217, 225 (3d Cir. 2003) (“U.S. Trustees are
officers of the Department of Justice who protect the public interest by aiding bankruptcy judges
in monitoring certain aspects of bankruptcy proceedings.”); 28 U.S.C. §§581-589. Its role also
includes protection of the integrity of the bankruptcy process, which is clearly implicated by the
OSC’s inquiry to examine whether misrepresentations have been made to this Court regarding
the practices in these Chapter 13 cases. As the Court sought the assistance of the UST as to the
OSC, it is clear that the pleadings of the UST were in furtherance of its mission to protect the
public interest and were clearly not filed for an improper purpose.

The Court reaches the same conclusion as to any pleadings filed by the Chapter 13
Trustee. Like the UST, the Chapter 13 Trustee is appointed to serve the interest of all creditors
in the Debtors’ cases and clearly has an interest in the matters relating to the OSC. See
Overbaugh v. Household Bank N.A. (In re Overbaugh), 559 F.3d 125, 129-30 (2d Cir. 2009)
(“[T]he primary purpose of the Chapter 13 trustee is not just to serve the interests of the
unsecured creditors, but rather, to serve the interests of all creditors.”) (internal citations and
quotations omitted). “When a debtor files for bankruptcy under [Clhapter 13 of the Bankruptcy
Code, the United States Trustee appoints a standing chapter 13 trustee to oversee the case. A
standing trustee is considered an independent party, representing neither the debtor nor the
government. . . . As such, it is a chapter 13 trustee's duty to represent the estate.” Modikhan v.
Aronow (In re Modikhan), 639 B.R. 792, 816 (Bankr. E.D.N.Y. 2022) (internal citations and
quotations omitted). “[I]nherent in the Chapter XIII trustee's fiduciary obligations is the duty

to oversee the debtor's compliance with the plan, including the duty to take appropriate action

when the debtor does not make the required payments.” In re Gorski, 766 F.2d 723, 726 (2d Cir.
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1985). Moreover, the duties of a Chapter 13 Trustee are specified in Section 1302 of the
Bankruptcy Code “and include inform[ing] the debtor of his duties, discourage[ing] [sic]
fraudulent concealment of assets, and mak[ing] the debtor aware that there is someone other than
the bankruptcy court protecting the interests of the creditors.” In re Modikhan, 639 B.R. at 816-
17 (internal citations and quotations omitted). These responsibilities are clearly implicated by
the OSC, which seeks to determine the appropriateness of the practices taken by Ms. Tirelli in
these Chapter 13 cases. Thus, like the UST, the pleadings of the Chapter 13 Trustee were clearly
not filed for an improper purpose.

In sum, Ms. Tirelli has clearly not established any of the prongs necessary to seal the
information in the pleadings as scandalous materials under Section 107(b)(2) of the Bankruptcy
Code.

3. Defamatory Material Under Section 107(b)(2)

Similarly, Ms. Tirelli has not met her burden to show the information contained in the
pleadings is defamatory. The defamatory matter prong of Section 107(b)(2) “protects only
against untrue statements.” See In re Food Mgmt., 359 B.R. at 560. Such protection only
applies to statements “that can be clearly shown to be untrue without the need for discovery or a
mini-trial.” /d. at 556. Even a potentially untrue statement is not considered defamatory under
Section 107(b)(2). See id. at 560-61. The vast majority of the information contained in the
pleadings is a factual recitation of what has taken place in the Debtors’ cases up to this point.
Having reviewed the information, the Court finds it to be extremely accurate in its portrayal of
events. The remaining information in the pleadings is legal argument as to whether those facts
rise to the level of sanctionable conduct, a question that was specifically raised by this Court’s

OSC. The Court finds nothing contained in those legal arguments to be clearly untrue.
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At the penultimate hearing on the OSC, counsel to Ms. Tirelli argued that the pleadings
filed by the UST and Chapter 13 Trustee are defamatory simply because they contain legal
arguments that Ms. Tirelli has made a misrepresentation to the Court.2! See Hr’g Tr. 30:3-6
(Sept. 14, 2022) (“We assert the position that the recommendations on their face are defamatory

by reason of attacking Ms. Tirelli as having made material misrepresentations to the Court.”).??

21 See also Hr’g Tr. 25:6-8, 25:17-19 (Sept. 14, 2022) (“[T]here is no specific mandate or directive which is
claimed to have been violated by Ms. Tirelli. . . . Ms. Tirelli never once made a record presentation that is deemed or
even accused of being false or inaccurate.”); see id. at 30:14-18 (“The United States Trustee and the Chapter 13
Trustee have now articulated a position that Ms. Tirelli has asserted material misstatements of fact to the Court
without any semblance of evidence, no directive to review the record in a certain instance.”).

At oral argument, counsel to Ms. Tirelli even suggested that any time an attorney in good standing was
accused of making a misrepresentation to the Court, such allegation constituted per se defamation. See Hr’g Tr.
26:18-24 (Sept. 14, 2022) (“I do believe that when an attorney is accused of making material misrepresentations to a
Court which, in sum and substance, is lying to a Court, that it is defamatory to take a licensed attorney in good
standing and to accuse them of lying. I believe that the base definition of defamation per se as it relates to a lawyer
is accusing an attorney of being a liar, especially before a tribunal.””). By this definition, the OSC itself could be
considered defamatory. See Tirelli Unsealing Opposition at 4 (“[T]he evidence before the Court confirms that the
Order to Show Cause is unduly expansive, levels prejudicial, but unspecified, claims against Ms. Tirelli and will
continue to unnecessarily mar her professional reputation and standard for years to come without any basis in actual
fact or supporting documentation.”); Hr’g Tr. 22:16-18, 23:2-4 (Sept. 14, 2022) (Ms. Tirelli counsel stating that
“[t]here’s a 17 case order to show cause which suggests that Ms. Tirelli made misrepresentations to the Court in
some, if not all of those matters, on its face. . . And I believe, Your Honor, that it is, in fact, an issue of defamation
when a lawyer’s reputation is subject to this. . . .”); see id. 30:7-9 (Court asking “Doesn’t the order to show cause do
that then if you have that broad a definition? It raises questions.”). Consistent with its conclusions above, the Court
emphatically rejects Ms. Tirelli’s arguments on this point.

2 Ms. Tirelli also cites Exhibit 1 to the Chapter 13 Trustee Recommendations as being defamatory. See

Tirelli Unsealing Opposition at 7. That exhibit is a calculation by the Chapter 13 Trustee of the total amount of
funds that should have been held in escrow by Ms. Tirelli in the cases. See Chapter 13 Trustee Recommendations at
8 (describing Exhibit 1 as “a chart created by the Trustee’s office that sets forth—based on the filed plans and the
duration of time that the plans were in force before amendments or other dispositive events—the amounts that
should have been held by Counsel” and noting that the chart “makes clear [that] Counsel’s escrow practice was
district wide and not isolated to the cases captioned” in the OSC and further noting that no comparable submission
was submitted by Ms. Tirelli as required by the OSC); see also id. at Exhibit 1 (listing case numbers, debtor last
names, petition dates, confirmation dates, postpetition mortgage set asides or escrow set asides, set aside or escrow
calculations, total amounts set aside and status of case (whether pending, confirmed or dismissed)).

Ms. Tirelli labels the chart as defamatory because she claims it is untrue. See Tirelli Unsealing Opposition
9 10 (“The chart created by the Chapter 13 Trustee and presented as evidence, ‘Exhibit 1’ to her submission, is so
detached from the issues before this Court that for the purposes of the Order to Show Cause, they are untrue. Even
ignoring the dozens of entries by the Chapter 13 Trustee that have no bearing on any issues before this Court, and no
basis in any fact, no relevant or material purpose supports their submission. In the context of this proceeding, they
are untrue and unduly prejudicial.”). But Ms. Tirelli has not come even remotely close to establishing the falsity of
the information contained in the chart, thus failing to meet her burden under Section 107(b). In re Food Mgmt., 359
B.R. at 560. (defamatory material is only material “that can be clearly shown to be untrue without the need for
discovery or a mini-trial” and a potentially untrue statement is not defamatory under Section 107(b)(2)). Indeed, the
OSC required Ms. Tirelli to file her own version of this document, but that was never done. See OSC at 6-7; Hr’g
Tr. 8:24-9:11 (Dec. 15, 2021) (explaining why Ms. Tirelli never provided such a document).
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But Ms. Tirelli has fundamentally misunderstood the inquiry before the Court. In fact, the
parties here agree—after an extensive period of fact finding—what happened in these cases. The
vast majority of information contained in the pleadings that Ms. Tirelli seeks to have sealed was
derived from prior pleadings and hearing transcripts that are already on the public record of the
Debtors’ cases. In such circumstances, courts have held that they “lack[ed] the authority to seal
information derived from public documents.” In re Food Mgmt., 359 B.R. at 565 (citing In re
Continental Airlines, 150 B.R. at 339; In re Overmyer, 24 B.R. 437, 442 (Bankr. S.D.N.Y.
1982)). Information that is already “part of the public record . . can hardly be characterized as
confidential, scandalous or defamatory matters.” In re Overmyer, 24 B.R. at 442. What is left is
each party’s legal interpretation of these facts. As such, the views of the UST and the Chapter 13
Trustee do not constitute statements “that can be clearly shown to be untrue without the need for
discovery or a mini-trial.” In re Food Mgmt., 359 B.R. at 556. Rather, what exists in these
circumstances is a difference in legal interpretation. See, e.g., In re Fibermark, 330 B.R. at 507-
08 (“The Seal Proponents’ allegations that the Report goes too far or that the

Examiner’s conclusions are not supported by the facts go to the merits of the Report. Such
allegations are not relevant to this inquiry under § 107.”). Indeed, to hold otherwise would
hamstring the ability of parties to make nuanced legal argument before the Court without being
accused of defamation. Nothing contained in the pleadings has been shown to be clearly untrue
and the Court finds that the pleadings do not fall within the protections of Section 107(b)(2) as

containing defamatory matter.”

2 And as the Court concludes that Ms. Tirelli lacked candor in her statements to the Court in connection with

the escrowing of these funds, the Court agrees with the conclusions of the UST and the Chapter 13 Trustee that are
set forth in these pleadings. See infra Section B.2.
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4. Ms. Tirelli’s Other Arguments

Ms. Tirelli argues that the request to seal all further submissions relating to the issues
raised in the OSC is necessary because a “lawyer’s reputation is one of [her] most important
professional assets.” Tirelli Unsealing Opp. at 6-7 (quoting Precision Specialty Metals, Inc. v.
U.S., 315 F.3d 1346, 1353 (D.C. Cir. 2003)). The Court agrees with the importance of an
attorney’s reputation, but that alone is not enough to justify the sealing of the record in the
Debtors’ cases. The countervailing policy consideration at issue—public access to
proceedings—is explicitly safeguarded by the Bankruptcy Code. Indeed, none of the cases that
Ms. Tirelli cites regarding the importance of an attorney’s reputation deal with sealing pleadings
or the public’s access to court records. See generally Precision Specialty Metals, 315 F.3d 1346
(allowing appellate review of formal reprimand for attorney misconduct and upholding
reprimand under Fed. R. Civ. P. 11); Butler v. Biocore Med. Techs., Inc., 348 F.3d 1163, 1168
(10th Cir. 2003) (holding that order finding attorney misconduct—but not imposing other
sanction— is appealable, even if not labeled as a reprimand); Williams v. U.S. (In re Williams),
156 F.3d 86, 89-90 (1st Cir. 1998) (holding that judicial findings of fact regarding attorney
misconduct—including criticism of the attorneys—was not independently subject to appeal
where corresponding monetary sanctions had been ameliorated); Walter v. City of Mesquite, 129
F.3d 831, 832-33 (5th Cir. 1997) (holding that monetary sanctions are unnecessary for appellate
review of judicial reprimand of attorney and reversing finding of professional misconduct).

The decision in In re Food Mgmt., Group, LLC, 359 B.R. 543, is particularly instructive
in denying Ms. Tirelli’s request. In that bankruptcy proceeding, a Chapter 11 trustee sought to
file an adversary complaint against numerous putative defendants, including a law firm and

several of its partners in connection with their representation of the debtor during the bankruptcy
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proceeding. See id. at 548-52. The complaint asserted, among other things, that the attorneys
had violated Bankruptcy Rule 9014 by failing to disclose their prior representation of a party that
was adverse to the debtor and had also violated their fiduciary duty to the debtor’s estate by
failing to disclose information to the court. See id. at 551-52. The firm and its partners filed a
motion to have the complaint sealed under Section 107(b)(2) of the Bankruptcy Code for
containing “scandalous or defamatory matter,” arguing that the allegations in the complaint were
untrue and that the mere placement of the allegations on the court’s public docket would
irreparably damage their professional reputation. See id. at 547, 561. The request to seal the
complaint was opposed by both the Chapter 11 trustee and the UST. See id. at 547.

The court in Food Mgmt. denied the sealing request. It recognized that the allegations in
the complaint could cause the attorneys and their firm to “suffer prejudice, negative publicity or
possible financial adversity as a result of the public filing of th[e] complaint,” but reasoned that
“mere embarrassment or harm caused to the party is insufficient to grant protection under
[Section] 107(b)(2).” Id. at 561 (citing In re Analytical Sys., Inc., 83 B.R. 833 (Bankr. N.D. Ga.
1987)). The court noted that “[s]imply showing that the information would harm the company’s
reputation is not sufficient to overcome the strong common law presumption in favor of public

access to court proceedings and records.” Id. (quoting In re Analytical Sys., 83 B.R. at 836).%*

2 See also Neal v. Kan. City Star (In re Neal), 461 F.3d 1048, 1054 (8th Cir. 2006) (“In cases analyzing
[Section] 107(b)(2), courts have repeatedly stated that injury or potential injury to reputation is not enough to deny
public access to court documents.”) (internal citations omitted); /n re Anthricite, 492 B.R. at 177 (“An unintended,
potential secondary consequence of negative publicity does not warrant sealing[]. Nor is the fact that a filing is
embarrassing to a party-in-interest a sufficient basis to justify sealing court records in the face of the express and
important policy of public access to court records.”) (internal citations and quotations omitted); /n re MUMA
Servs., 279 B.R. 478, 484 (Bankr. D. Del. 2002) (Section 107(b) “was not intended to save the debtor or its creditors
from embarrassment, or to protect their privacy in light of countervailing statutory, constitutional and policy
concerns.”) (internal citations omitted); Hope on Behalf of Clark v. Pearson, 38 B.R. 423, 424 (Bankr. M.D. Ga.
1984) (“It is not enough that the matter offends the sensibilities of the objecting party if the challenged allegations
describe acts or events that are relevant to the action.”); 2 Collier on Bankruptcy 4 107.03 (16th ed. 2023) (“Mere
embarrassment, or harm to reputation based on nonscandalous, nondefamatory information disclosed is not
sufficient cause to restrict public access. Section 107(b)(2), by its terms, applies only to scandalous or defamatory
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During oral argument, counsel to Ms. Tirelli suggested that the Court should take an
outcome determinative approach to sealing in such a case, proposing that the appropriate
procedures would be for pleadings to initially be filed under seal and remain sealed until the
Court determined whether any malfeasance had occurred. See Hr’g Tr. 30:19-33:21 (Sept. 14,
2022). If the Court determined that malfeasance in fact took place, the argument goes, then the
record would be unsealed; if the determination was that there was no malfeasance, the record
would remain sealed to protect the attorney from any reputational harm. See id.>> But this
cannot and should not be the standard in a public court of law, where an attorney’s professional
conduct raises “important issues bearing on the integrity and transparency of bankruptcy court
proceedings, and the role that professionals play in insuring that the integrity of the proceedings
is maintained.” In re Food. Mgmt., 359 B.R. at 547. Indeed, the bankruptcy bar in this
jurisdiction should be made aware of what is expected of them in terms of their ethical conduct
and practices with respect to mortgage procedures in the context of Chapter 13. “The public
interest in openness of court proceedings is at its zenith when issues concerning the integrity and
transparency of bankruptcy court proceedings are involved” as they are with respect to the
escrow practices in the Debtors’ cases. Id. at 553. Public access to the papers in the Debtors’

cases will further that goal.?®

information; the dissemination of merely prejudicial material cannot be enjoined under the provision.”) (citations
omitted).

% In any case, given the outcome of the OSC in this Decision, the outcome determinative approach advocated

by Ms. Tirelli would result in an unsealing of these materials.

% Ms. Tirelli asserts that Section 107 “vests broad discretion in the Court to seal papers based upon the

request of a party in interest” and that the Court must “analyze the presumption of public access and balance
competing consideration to determine if sealing is warranted.” Opp. to Trustees’ Motion to Unseal
Recommendation at 5, 11 (citing Lugosch v. Pyramid Co., 435 F.3d 110 (2d Cir. 2010); see also Hr’g Tr. 33:16-21
(Sept. 14, 2022) (“I do think that the balancing of the equities in this particular instance, protecting the record and
protecting the reputation of a professional outweighs the need to have the United States Trustee’s Office and the
Chapter 13 Trustee’s Office subjective arguments laid bare in the public view because there is no downside.”). But,
in fact, a bankruptcy court lacks discretion when determining whether information that falls under Section 107(b)
should or should not be filed under seal. See In re Motors Liquidation Co. , 561 B.R. at 42. “Adopted by Congress
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Counsel to Ms. Tirelli admitted that he had no case law to support her preferred
approach. See Hr’g Tr. 31:17-25, 34:6-8 (Sept. 14, 2022) (counsel suggesting the issue might be
one of first impression). But as the Court noted at oral argument, it is unfortunately not
uncommon for issues to be raised with this Court regarding improper conduct, whether by a
professional retained in a case (legal or otherwise) or some other party to the matter. See id. at
34:9:15. Taking Ms. Tirelli’s position to its logical conclusion, the blanket protection of such
material might require the sealing of any comment made on the record—by the Court or
otherwise—regarding bad behavior or possible malfeasance. Any time an attorney were to face
sanctions, be it for discovery violations, violations of Fed. R. Civ. P. 11, or otherwise, a sealing
request could be justified under the standard condoned by Ms. Tirelli. This would be absolutely
unworkable, not to mention constituting a profoundly unsound policy.?’

Ms. Tirelli also argues that the proceedings before this Court are akin to an attorney
grievance proceeding and the Court should therefore follow the sealing rules applied by the
District Court Committee on Grievances and the Connecticut Grievance Committee. But the
Court disagrees. The OSC was issued to address conduct that occurred before this Court in these

Chapter 13 cases. The plans in question were filed in these cases. Thus, it is appropriate for this

in 1978, [Section] 107 made an important change in the common law regarding public access to bankruptcy court
records. It is no longer left to the bankruptcy court to balance the interests of the public and private parties in
determining whether to seal records from public view.” In re Food Mgmt., 359 B.R. at 554; see also In re Orion, 21
F.3d at 27 (“[1]f the information fits any of the specified categories, the court is required to protect a requesting
interested party and has no discretion to deny the application.”); cf. Law v. Siegel, 571 U.S. 415, 421-24 (2014)
(holding that in exercising its “statutory and inherent powers, a bankruptcy court may not contravene specific
statutory provisions[,]” especially in circumstances where the Code contains “carefully calibrated exceptions and
limitations” ). While a bankruptcy court must strictly comply with the requirements of Section 107, it does have
discretion to decide how to protect information that falls within the protections of Section 107(b) and to determine
the form of relief that should be granted. See In re Motors Liquidation, 561 B.R. at 42. But the Court has already
determined that the material Ms. Tirelli seeks to have sealed does not fall within the protections of Section 107(b)
and it lacks discretion to seal the information for other reasons.

2 Indeed, counsel to Ms. Tirelli himself admitted that the position he was advocating “perhaps may be
putting the cart before the horse. . ..” Hr’g Tr. 27:1-2 (Sept. 14, 2022).
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Court to make a determination of the propriety of such conduct, even if the Court ultimately
leaves the question of discipline to the entity charged with such responsibility. See, e.g., Geltzer
v. Brizinova (In re Brizinova), 565 B.R. 488, 499 (Bankr. E.D.N.Y. 2017) (stating that S.D.N.Y.
& E.D.N.Y. United States District Court Civil Local Rules (the “Local Civil Rules”) govern and
that Rule “1.5(b) addresses discipline of attorneys, and provides that the appropriate forum for
hearing and determining whether a disciplinary violation has occurred is the District Court's
Committee on Grievances.”); cf. Statewide Griev. Comm. v. Burton, 88 Conn. App. 523, 528
(2005) (holding that courts have the power to regulate attorney conduct and discipline members
of the bar); Luscier v. Risinger Bros. Transfer, Inc., 2015 WL 5638063, at *14 (S.D.N.Y. Sept.
17, 2015) (“The imposition of a sanction by an individual judge is not attorney discipline.”).?
Nor do the same policy concerns exist with respect to the two different types of
proceedings. On the one hand, disciplinary proceedings are generally initially kept confidential
to protect attorneys from any false or malicious grievances because any party can submit any
allegation; confidentiality exists until there is a finding of probably cause that misconduct has
occurred. See Field v. Kearns, 1995 WL 216824, at *5 (Conn. Super. Ct. Apr. 3, 1995)

(““Additional safeguards for attorneys who are the subject of false or malicious grievances exist

through the well-settled procedure of keeping the complaint and investigation confidential unless

B To the extent that Ms. Tirelli relies on the case of Robbins v. Tripp, 510 B.R. 61 (E.D. Va. 2014) to argue
for sealing on the grounds that these proceedings are disciplinary proceedings, the facts of that case are
distinguishable from the situation at hand. See Hr’g Tr. 7:1-7, 8:17-22 (May 3, 2022). In Robbins, the court
directed counsel to submit a candid report detailing a practitioner’s practice before the court that was not to be
written from the position as an advocate for any side involved in the matter. See Robbins, 510 B.R. at 63-64. The
report submitted by the practitioner’s counsel was to detail how the practitioner “operates his private practice and
interacts with his clients.” Id. at 67 (emphasis omitted). The court specified that with respect to sealing the
document it had expected counsel would not to be held to “the legal standard but to the brutally candid standard
where you said or may have said things in that report in a way that you wouldn’t necessarily have said in a report
that was for publication as Mr. Tripp’s lawyer.” Id. at 64. The situation is clearly distinct from this case. The OSC
does not address Ms. Tirelli’s general legal business or interactions with her clients but is limited to Ms. Tirelli’s
mortgage escrow practices given her representations to the Court on that subject.
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and until there has been a finding of probable cause.”); see also Conn. Super. Ct. Rule 2-32(g)
(“Investigations and proceedings of the grievance panel shall be confidential unless the attorney
under investigation requests that such investigation and proceedings be public.”). The
procedures are similar for the District Court’s Grievance Committee. See Local Civil Rule
1.15(d)(3) (“Complaints, and any files based on them, shall be treated as confidential unless
otherwise ordered by the Chief Judge for good cause show or in accordance with paragraph
(d)(5)....”). In contrast, any concerns here regarding baseless allegations ignores that the Court
itself issued the OSC based on the facts and circumstances of these cases. Not surprisingly then,
it is well established that trial-level proceedings on attorney conduct are considered to be public
documents in Connecticut and the Southern District of New York. See, e.g., Prue v. Statewide
Grievance Comm., 44 Conn. Supp. 348 (Conn. Super. Ct. 1995) (dismissing appeal of attorney
charged with the taking of escrow funds); Schwab v. Schwab, 1993 WL 592187, at *8 (Conn.
Super. Ct. Dec. 29, 1993) (referring matter to Connecticut grievance committee); Macolor v.
Libiran, 2015 WL 1267337 (S.D.N.Y. March 18, 2015) (detailing misconduct committed by
counsel during course of litigation and referring to District Court Grievance Committee).?’

For all the reasons noted above, the Court grants the UST’s Motion to Unseal.

B. The Merits of the OSC

A bankruptcy court has the inherent power, “incidental to all courts” to “discipline
attorneys who appear before it.” Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991); see also
Williams v. Lynch (In re Lewis), 611 Fed. Appx. 134, 136 (4th Cir. 2015); In re Nguyen, 447

B.R. 268, 280 (9th Cir. B.A.P. 2011) (noting that bankruptcy courts “have the inherent authority

2 Ms. Tirelli cites to Mann v. New York State Court of Appeals, 2021 WL 1224011 (N.D.N.Y. March 31,
2021) to support her argument that this case is analogous to a grievance proceeding and should use the same sealing
procedures. But Mann does not deal with a case before a bankruptcy court and is inapplicable to the standard the
Court must follow under Section 107 of the Bankruptcy Code.

41



AMERICAN BANKRUPTCY INSTITUTE

to regulate the practice of attorneys who appear before them.”). Thus, the Court has “the
inherent power to sanction attorneys for misconduct that is not undertaken for the client’s
benefit” and “[n]o finding of bad faith is required for a court to issue sanctions in these
circumstances.” In re Green, 422 B.R. 469, 476 (Bankr. S.D.N.Y. 2010) (citing United States v.
Seltzer, 227 F.3d 36, 42 (2d Cir. 2000) (a court “need not find bad faith before imposing a
sanction under its inherent power” relating to “misconduct by an attorney that involves that
attorney's violation of a court order or other misconduct that is not undertaken for the client's
benefit. . . .”); Wilder v. GL Bus Lines, 258 F.3d 126, 130 (2d Cir. 2001) (holding that courts may
use inherent power to sanction “where the attorney has negligently or recklessly failed to
perform his responsibilities as an officer of the court”); Lubit v. Chase (In re Chase), 372 B.R.
142, 154-55 (Bankr. S.D.N.Y. 2007)); see also Rosellini v. United States Bankruptcy Court (In
re Alba Sanchez), 790 F. App’x 293, 295 (2d Cir. 2019); In re Nguyen, 447 B.R. at 281
(“Bankruptcy courts [ ] have express authority under the Code and the Rules to

sanction attorneys, including disbarment or suspension from practice.”); In re Snyder, 472 U.S.
634, 643 (1985) (noting that inherent power of court includes the power to suspend or disbar
attorneys from practicing before the court).

The Bankruptcy Code also authorizes a bankruptcy court to “issue any order, process, or
judgment that is necessary or appropriate to carry out the provisions of [Title 11] ... or to
prevent an abuse of process.” 11 U.S.C. § 105(a); see Burd v. Walters (In re Walters), 868 F.2d
665, 669 (4th Cir.1989) (upholding contempt sanctions under Section 105(a) of the Bankruptcy
Code based on attorney’s failure to disclose fees, disgorge unauthorized fees, and obtain

authority to represent debtor); Cunningham v. Ayers (In re Johnson), 921 F.2d 585, 586 (5th
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Cir.1991) (“[Blankruptcy courts have both statutory and inherent authority to deny attorneys and
others the privilege of practicing before that bar.”).

In addition to this Court’s authority to discipline attorneys who appear before it, attorneys
are subject to other supervision. Ms. Tirelli is a member of the bar for the State of Connecticut
who is also admitted to practice in the Southern District of New York. See Local Civil Rule 1.3.
For attorneys admitted to practice before this Court, “the appropriate forum for determining
whether a disciplinary violation has occurred is the District Court’s Committee on Grievances.
See In re Brizinova, 565 B.R. at 499. The Committee on Grievances may impose discipline or
other appropriate relief if it finds by clear and convincing evidence that in connection with
activities before the Court, an attorney has engaged in conduct that violates the New York State
Rules of Professional Conduct. See Local Civil Rule 1.5(b)(5). Local Civil Rule 1.3 requires
that attorneys appearing in this Court “must abide by the . . . New York State Rules of
Professional Conduct.” In re Brizinova, 565 B.R. at 499 (internal citations and quotations
omitted). In addition, Ms. Tirelli is subject to the rules that apply to members of the Connecticut
bar.

1. The Shortfall in the Account, Comingling of Funds and Failure to Reconcile Account

As a threshold matter, the Court concludes that Ms. Tirelli failed to comply with her
obligations for the IOLTA account where the escrowed funds were held in these cases. The
applicable rules require that an attorney with client funds in escrow must hold the funds in a
separate account, not comingle the funds with other monies, and routinely reconcile such
accounts.

With respect to her IOLTA trust account, for example, Rule 1.15(b) of the Connecticut

Professional Rules requires that such funds be safeguarded and separated:
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(b) A lawyer shall hold property of clients or third persons that is in a lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Funds shall be kept in a separate account maintained in the state where
the lawyer’s office is situated . . . Other property shall be identified as such and
appropriately safeguarded.

Conn. Prof’] Rule 1.15(b). Additionally, the Official Commentary to Connecticut Professional
Rule 1.15(b) makes clear that such funds should be segregated:

A lawyer should hold property of others with the care required of a professional
fiduciary. . . . All property that is the property of clients . . . must be kept separate
from the lawyer’s business and personal property, and if moneys, in one or more
trust accounts. . . . [N]ormally it is impermissible to commingle the lawyer’s own
funds with client funds.

Commentary, Conn. Prof’] Rule 1.15(b). Rule 1.15 of the N.Y. Professional Rules provides
similar guidance:

(a) Prohibition Against Comingling and Misappropriation of Client Funds or
Property.

A lawyer in possession of any funds or other property belonging to another
person, where such possession is incident to his or her practice of law, is a
fiduciary, and must not misappropriate such funds or property or commingle such
funds or property with his or her own.

(b) Separate Accounts.

(1) A lawyer who is in possession of funds belonging to another person incident
to the lawyer’s practice of law shall maintain such funds in a banking institution
within New York State that agrees to provide dishonored check reports in
accordance with the provisions of 22 N.Y.C.R.R. Part 1300. . . . Such funds shall
be maintained, in the lawyer’s own name, or in the name of a firm of lawyers of
which the lawyer is a member . . . in a special account or accounts, separate from
any business or personal accounts of the lawyer or lawyer’s firm, and separate
from any accounts that the lawyer may maintain as executor, guardian, trustee or
receiver, or in any other fiduciary capacity; into such special account or accounts
all funds held in escrow or otherwise entrusted to the lawyer or firm shall be
deposited|.]

N.Y. Prof’l Rule 1.15(a), (b). The Official Comment to New York Professional Rule 1.15

addresses the same concerns in providing that:
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[1] A lawyer should hold the funds and property of others using the care required
of a professional fiduciary. . . . All property that is the property of clients or third
persons . . . must be kept separate from the lawyer’s business and personal
property and, if monies, in one or more trust accounts, including an account
established pursuant to the “Interest on Lawyer Accounts” law where appropriate.

[2]...[N]ormally it is impermissible to commingle the lawyer’s own

funds with client funds].]
Comment, N.Y. Prof’] Rule 1.15.

To ensure that these important concerns are addressed, the Connecticut Professional
Rules further imposes a quarterly reconciliation requirement for trust fund accounts. Subsection
(J)(9) of Connecticut Professional Rule 1.15 provides that:

(j) A lawyer who practices in this jurisdiction shall maintain current financial

records as provided in this Rule and shall retain the following records for a period

of seven years after termination of the representation: . . . (9) copies of monthly

trial balances and at least quarterly reconciliations of the client trust accounts

maintained by the lawyer.
Conn. Prof’l Rule 1.15(G)(9). The Official Commentary for Rule 1.15 notes that “[q]uarterly
reconciliation is recommended only as a minimum requirement; monthly reconciliation is the
preferred practice given the difficulty of identifying an error (whether by the lawyer or the bank)
among three months’ transactions.” Commentary, Conn Prof’l Rule 1.15. While no such
reconciliation requirement is imposed by the N.Y. Professional Rules, best practices suggest
reconciliation on a monthly basis. See Attorney Trust Accounts and Recordkeeping-A Practical
Guide, The New York Lawyers’ Fund for Client Protection of the State of New York (April
2021) (www.nylawfund.org/prac2021.pdf, visited on Feb. 15, 2023) (“Internal office controls are
essential. It is good business practice to prepare a monthly reconciliation of the balances in the

trust ledger book, the trust receipts and disbursements journals, the bank account checkbook, and

bank statements.”).
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It has been held that the failure to properly hold and safeguard client funds in an IOLTA
account violates Connecticut Professional Rule 1.15(b), even in instances where such failure was
attributable to an inadvertent bookkeeping error. See Off. of Chief Disciplinary Couns. v.
Willcutts, 2017 WL 1901416, at *3 (Conn. Super. Ct. Apr. 11, 2017) (ordering interim
suspension of attorney for, among other things, comingling his funds with client funds, not
holding the full amount of clients’ funds in IOLTA account and failing to safeguard client’s
funds); Off. of Chief Disciplinary Couns. v. Breakstone, 2017 WL 6884023, at *3 (Conn. Super.
Ct. Dec. 1, 2017) (finding attorney in violation of Conn. Prof’] Rule 1.15 and officially
reprimanding attorney for failure to safeguard client’s funds placed in his operating account due
to bookkeeping error). Likewise, the holding of personal funds in an IOLTA account and the
comingling of funds has been found to violate Connecticut Professional Rule 1.15(b). See Off. of
Chief Disciplinary Couns. v. McCoy, 2016 WL 7975734, at *3 (Conn. Super. Ct. Dec. 9, 2016)
(finding attorney in violation of Conn. Prof’l Rule 1.15 and ordering interim suspension for
utilizing IOLTA client funds for personal purposes, despite absence of theft or defalcation).>

New York law is in accord. See Matter of Ozimkowski, 161 N.Y.S.3d 330, 333-34 (App.
Div. 2d Dep’t 2022) (finding attorney in violation of N.Y. Prof’l Rule 1.15 and ordering
suspension of attorney for one year due to, among other things, shortfall in escrow account and

comingling of funds, despite attorney’s argument that the invasion of trust funds was inadvertent

30 Connecticut courts have also imposed remedies for an attorney’s failure to reconcile their [OLTA account.

See Statewide Grievance Comm. v. Baldwin, 2001 WL 1560895, at *4 (Conn. Super. Ct. Nov. 13, 2001) (finding
attorney in violation of Practice Book § 2-27(b) and Rules of Professional Conduct for managing client funds due to,
among other things, failure to prepare written reconciliations of trust account journals, client ledgers and bank
statements); McCoy, 2016 WL 7975734, at *3 (stating that attorney violations with respect to IOLTA account
constituted more than poor bookkeeping because, among other things, attorney had also failed to reconcile IOLTA
account in violation of Practice Book § 2-27); Chief Disciplinary Counsel v. Creed, 2014 WL 3397773, at *2 (Conn.
Super. Ct. May 30, 2014) (finding violations of Connecticut Prof’l Rule 1.15(b) and Practice Book § 2-27 for,
among other things, lack of bank reconciliations of trust account).
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and had resulted in failure to maintain adequate bookkeeping records and that attorney had
immediately replaced funds to correct account deficiencies ); Matter of Lucere, 118 N.Y.S.3d
751, 755 (2020) (finding violation of N.Y. Prof’l Rule 1.15 and publicly censuring attorney
whose trust account fell below the amount she was required to maintain for several client
matters, despite attorney’s argument that such mismanagement was unintentional and inadvertent
and did not result in harm to any client).

Applying these principles here, the Court concludes that Ms. Tirelli violated several rules
in her handling of the escrow funds here. To start, Ms. Tirelli concedes that her Account had a
shortfall for a period of approximately two years, from June 2019 until August 2021. Counsel to
Ms. Tirelli acknowledged that the shortfall that occurred due to an earlier escrow transaction
unrelated to the Debtors that caused a “bookkeeping error when there should have been two
deposits for $21,300 to correlate with the two withdrawals” that totaled $42,600. See Hr’g Tr.
20:22-22:16 (March 24, 2022).3! According to Ms. Tirelli’s counsel, the error apparently began
in June 2019, and was only remediated with a deposit in August 2021. See id. at 20:22-21:12;
see also id. at 21:24-22:6 (after the Court asked to clarify that the shortfall caused by the
bookkeeping error was over a two-year period, Ms. Tirelli’s counsel answered, “Absolutely.
Yes. The answer is yes.”). Such a shortfall would appear to violate Connecticut Professional

Rule 1.15(b) and N.Y. Professional Rule 1.15.%

31 The Court took these comments made by Ms. Tirelli’s counsel at the March 24th hearing, with counsel’s
agreement, “as representation to the Court as to certain material facts relevant to this order to show cause, and that
they’ve been offered in lieu of providing additional documents.” Hr’g Tr. at 24:11-24 (March 24, 2022).

32 In addition to this longer shortfall, Ms. Tirelli does not challenge the shorter shortfall identified by the UST
for funds in her Account between June and August 2021 for four Debtors: Watson (Case No. 18-22923), Akerib
(Case No. 19-22276), Cretekos (Case No. 18-22239), and Berger (Case No. 17-22921). See Exhibit A to the UST
Recommendation at 36 (exhibit consisting of a chart compiled by the UST based upon the bank statements for the
Account that were provided to the Court, the UST and the Chapter 13 Trustee on an in camera basis in accordance
with the Production Order). On May 31, 2021, the Account held a total balance $77,977.40. See id. at 36-38. Of
this amount, $72,511.32 constituted the mortgage fund escrow deposits for the following four Debtors: (1) Cretekos,
Case No. 18-22239 ($28,000); (2) Watson, Case No. 18-22923 ($8,511); (3) Akerib, Case No. 19-22276 ($7,200);
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The facts here also strongly suggest that Ms. Tirelli had not conducted any reconciliation
of the Account during this time, as she would have presumably caught the error if one had taken
place. A failure to reconcile the Account for such a lengthy period of time would appear to
violate Connecticut Professional Rule 1.15(g)(9). Ms. Tirelli also deposited non-client funds
into the Account at least two times, suggesting the improper comingling of funds. At the hearing
on March 24, 2022, Ms. Tirelli’s counsel admitted that Ms. Tirelli deposited $65,000 into the
Account in April 2019 and that this amount had come from a fee paid to Ms. Tirelli from an
outside party. See Hr’g Tr. 16:2-19:16 (Mar. 24, 2022). Ms. Tirelli used these monies to fund
the Account instead of waiting to transfer the escrow balance from a preceding account that Ms.
Tirelli had established to transfer funds from her prior firm’s trust account. See id. Ms. Tirelli’s
counsel stated that Ms. Tirelli credited those funds to the Debtors’ escrow balances and that “the
money was treated as fungible.” See id. at 18:15-21. Then in August 2021, Ms. Tirelli
transferred funds into the Account to cure the shortfall. See id. at 22:1-4. There is no evidence
of where those monies came from, but the UST believes that they were personal funds of Ms.
Tirelli “because after over two years of the shortfall, they were neither the funds of the four
Affected Debtors, (Watson, Akerib, Cretekos and Berger), nor could the funds legally have been
another client’s funds.” UST Recommendation at 31. Ms. Tirelli argues she “merely took sums
equal to debtor funds and remitted into a IOLTA account and credited debtor balances, but did

not merge client funds with non-client funds” and that that the “improper commingling of funds

and Berger, No. 17-22921 (holding $28,800). See id. On June 3, 2021, Ms. Tirelli withdrew $10,000.00 from the
Account, resulting in a shortfall of funds held in escrow for the four Debtors in the amount of $4,533.92. See
Exhibit A to the UST Recommendation at 36. The Court issued the OSC on June 17, 2021. See generally OSC. By
June 30, 2021, the shortfall in the Account had increased to $24,440. See Exhibit A to the UST Recommendation at
36. On that date, the Account’s balance was $48,071.17, but the amount of mortgage funds deposited by the four
Debtors was still $72,511.32. See id. As of July 31, 2021, the Account still had a shortfall of $24,440.15. See id.
On August 11, 2021, the shortfall ended when Ms. Tirelli deposited $30,000 of funds into the Account. See id.
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involves the failure to maintain client or other third-party funds in a separately designated
account.” See Tirelli Opposition 9 69-70.

2. Ms. Tirelli’s Representations to the Court

As for the broader question of whether Ms. Tirelli’s representations to the Court
constituted misconduct, the Court concludes that Ms. Tirelli lacked candor with the Court in her
repeated representations to the Court about the escrowing of proceeds in these cases.

“An attorney is an officer of the court and owes the court fiduciary duties and
loyalty.” RCI HV, Inc. v. Transtec (RC) Inc., 2004 WL 1197246, at *11 (S.D.N.Y. May 28,
2004) (internal citation omitted); see also Syntel Sterling Best Shores Mauritius Limited v.
TriZetto Group, 328 F.R.D. 100, 118 (S.D.N.Y. 2018). “Moreover, attorneys owe an
ethical duty of candor in all of their dealings with the Court.” /d. (citing Mason Agency Ltd. v.
Eastwind Hellas SA, 2009 WL 3169567, at *2 (S.D.N.Y. Sept. 29, 2009) (“The rules of
professional responsibility . . . impose upon attorneys a duty of candor in all representations they
make before a tribunal.”)); see also ST Shipping and Transport, Inc. v. Golden Fleece Maritime
Inc.,2008 WL 4178189 (S.D.N.Y. Sept. 9, 2008) (“As officers of the court, attorneys maintain a
duty of honesty in all proceedings.”) (citing N.Y. Disciplinary Rule 7-102(A)(5); Model Rules of
Prof'l Conduct R. 3.3)).

Rule 8.4 of the Connecticut Rules of Professional Conduct (“Connecticut Professional
Rules”) provides that “[i]t is professional misconduct for a lawyer to: (1) Violate or attempt to
violate the Rules of Professional Conduct.” Conn. Prof’] Rule 8.4(1). Under Connecticut
Professional Rule 8.4, misconduct includes: “(3) Engag[ing] in conduct involving dishonesty,
fraud, deceit or misrepresentation; [and] (4) Engag[ing] in conduct that is prejudicial to the

administration of justice.” Conn. Prof’l Rule 8.4(3), (4).
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Similarly, Rule 8.4 of the New York Rules of Professional Conduct (the “N.Y.
Professional Rules”) provides that “[a] lawyer or law firm shall not: (a) violate or attempt to
violate the Rules of Professional Conduct . . .; (c) engage in conduct involving dishonesty, fraud,
deceit or misrepresentation; (d) engage in conduct that is prejudicial to the administration of
justice. ...” N.Y. Prof’l Rule 8.4 (a), (¢), (d). Additionally, a failure to disclose material facts
to the Court may constitute a fraud upon the Court. See Trehan v. Von Tarkanyi, 63 B.R. 1001,
1006 n.8 (S.D.N.Y. 1986) (“When an attorney misrepresents or omits material facts to the court,
or acts on a client's perjury or distortion of evidence, his conduct may constitute a fraud on the
court.”) (citing H.K. Porter Co., Inc. v. Goodyear Tire & Rubber Co., 536 F.2d 1115, 1119 (6th
Cir. 1976) (stating that attorney's knowledge and sponsorship of client's nondisclosure,
misrepresentation and perjury would constitute a fraud on the court); Kupferman v. Consolidated
Research & Manufacturing Corp., 459 F.2d 1072, 1078 (2d Cir. 1972) (stating that attorney's
failure to disclose the existence of a release which he knew was a full defense to plaintiff's claim
would fit within the concept of fraud on the court); Bulloch v. United States, 95 F.R.D. 123 (D.
Utah 1982) (finding fraud on the court where the government and its attorneys made false and
deceptive representations, withheld information, and pressured witnesses not to testify)). A court
may sanction an attorney for misrepresentation pursuant to its inherent authority. See Karsch v.
Blink Health Ltd., 2019 WL 2708125, at *14 n.13 (S.D.N.Y. June 20, 2019) (“The court's
inherent authority is often cited as the ‘primary basis’ for sanctions where a party or its counsel
has made misrepresentations to the court.”) (citing Jung v. Nechis, 2009 WL 762835, at *13
(S.D.N.Y. Mar. 23, 2009)).

It is undisputed that funds were not escrowed in six of the cases identified in the OSC—

despite representations in the Chapter 13 plans—and that there were shortfalls in the escrowed
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funds in another four cases. In assessing Ms. Tirelli’s conduct, it is crucial to understand the
central role that a Chapter 13 plan plays in the administration of the case. The Bankruptcy Code
requires that a Chapter 13 plan is filed at the beginning of the case. See Fed. R. Bankr. P.
3015(b) (“The debtor may file a [C]hapter 13 plan with the petition. If a plan is not filed with
the petition, it shall be filed within 14 days thereafter, and such time may not be further extended
except for cause shown and on notice as the court may direct.”). It is a living document that
controls the case going forward. As one practitioner handbook describes it for debtors:

Your Chapter 13 plan is the most important document in your bankruptcy case

and it will control your financial life while your bankruptcy is pending. The plan

tells the court and your creditors how you intend to repay your debts, including

the total amount you will pay each month, how much each creditor will receive

under your plan, and how long your plan will last.

Cara O’Neill, Chapter 13 Bankruptcy at 140 (Nolo 14th ed. May 2018).

The Bankruptcy Code gives immediate effect to a plan that has been filed. A debtor shall
start making payments in the amount set forth in the plan to the Chapter 13 Trustee not later than
30 days after the filing of the plan. See 11 U.S.C. § 1326(a)(1). Section 1326 also requires
payments that provide adequate protection to secured creditors. See 11 U.S.C. § 1326(a)(1)(C).
The standard form Chapter 13 plan in this Court provides that debtors make postpetition

contractual installment payments on secured claims directly to the secured creditor. See Form

Chapter 13 Plan, Section 3.1(a), available at http://www.nysb.uscourts.gov/chapter-13-filing-

and-plan-information, last visited March 2, 2023. The plan is so central to the functioning of

Chapter 13 cases that “[t]he failure to commence plan payments when required can be cause for
dismissal or conversion of the [Clhapter 13 case under [S]ection 1307(c)(4).” Collier on
Bankruptcy, 9 1326.02[1][a] (16" ed. 2023); ¢f. United Student Aid Funds, Inc. v. Espinosa, 559

U.S. 260 (2010) (giving effect to a confirmed plan notwithstanding its erroneous inclusion of a

51



AMERICAN BANKRUPTCY INSTITUTE

provision to discharge student debt).*® In submitting the Chapter 13 plans in these cases, Mr.

Tirelli signed all but one of the plans as counsel to each of the individual debtors.**

33 Of course, a debtor may file an amended plan before confirmation and even seek to alter the terms of a

confirmed plan under certain limited circumstances. See 11 U.S.C. § 1323; 11 U.S.C. § 1329. But none of that
changes the significance of a filed plan as the operative document in the case prior to confirmation, as its terms set
the stage for all the actions in the case going forward.

3 All but one of the plans was signed by both the Debtor and Ms. Tirelli as Debtor’s counsel. For the one

case in which Ms. Tirelli did not sign the plan, she appeared not as main bankruptcy counsel, but as litigation
counsel and the plan provided for escrow payments to her firm’s account:

e [InreJusto Reyes, Case No. 16-22556, Chapter 13 Plan at 10 [ECF No. 13] (Chapter 13 plan signed by both
the Debtor and Ms. Tirelli as attorney for Debtor on May 5, 2016);

e Inre Karen Jackson, Case No. 16-23514, Chapter 13 Plan at 10 [ECF No. 4] (Chapter 13 plan signed by
both the Debtor and Ms. Tirelli as attorney for Debtor on November 2, 2016);

e [nreJanet Berger, Case No. 17-22921, Chapter 13 Plan at 10 [ECF No. 22] (Chapter 13 plan signed by
both the Debtor and Ms. Tirelli as attorney for Debtor on September 1, 2017);

e Inre Anastasia Cretekos, Case No. 18-22239, Chapter 13 Plan at 9 [ECF No. 8] (Chapter 13 plan signed by
both the Debtor and Ms. Tirelli as attorney for Debtor on February 23, 2018);

e [Inre Frank Occhipinti, Case No. 18-22690, Chapter 13 Plan at 9 [ECF No. 11] (Chapter 13 plan signed by
the Debtor without date and by Ms. Tirelli as attorney for Debtor on May 24, 2018);

e [Inre Richard Graham Watson, Case No. 18-22923, Chapter 13 Plan at 9 [ECF No. 9] (Chapter 13 plan
signed by the Debtor without date and by Ms. Tirelli as attorney for Debtor on June 26, 2018);

e Inre Douglas Kramer, Case No. 18-22940, Chapter 13 Plan at 9 [ECF No. 10] (Chapter 13 plan signed by
the Debtor on June 29, 2018 and by Ms. Tirelli as attorney for Debtor without date);

e [nre Charmaine J. Brown, Case No. 18-23036, amended Chapter 13 Plan at Section 8.6 [ECF No. 20]
(Chapter 13 plan signed by lead bankruptcy counsel, but provides for postpetition mortgage payments to
“be held in escrow with Tirelli & Wallshein, LLP pending judicial determination as to nature and extent of
lien (if any) and identity of real party in interest” with Ms. Tirelli having filed a Notice of Appearance as
Litigation Counsel [ECF No. 19] in the case);

e [InreJanice K. Desmond, Case No. 18-23750, Chapter 13 Plan at 9 [ECF No. 12] (Chapter 13 plan signed
by both the Debtor and Ms. Tirelli as attorney for Debtor on December 11, 2018);

o InreSuzanne M. Faupel, Case No. 19-22007, Chapter 13 Plan at 9 [ECF No. 11] (Chapter 13 plan signed
by both the Debtor and Ms. Tirelli as attorney for Debtor on January 18, 2019);

e [nre Christopher Rocco Gizzo, Case No. 19-22051, Chapter 13 Plan at 9 [ECF No. 9] (Chapter 13 plan
signed by both the Debtor and Ms. Tirelli as attorney for Debtor on January 23, 2019);

o Inre John Kolkowski, Case No. 19-22172, Chapter 13 Plan at 9 [ECF No. 10] (Chapter 13 plan signed by
both the Debtor and Ms. Tirelli as attorney for Debtor on February 14, 2019);

e Inre Catherine R. Pelle, Case No. 19-22229, Chapter 13 Plan at 9 [ECF No. 7] (Chapter 13 plan signed by
both the Debtor and Ms. Tirelli as attorney for Debtor on February 23, 2019);

e Inre David Daniel Akerib, Case No. 19-22276, Chapter 13 Plan at 9 [ECF No. 11] (Chapter 13 plan signed
by the Debtor on March 4, 2019 and by Ms. Tirelli as attorney for Debtor on March 12, 2019);

e [nre Sarah Frankel, Case No. 19-22281, Chapter 13 Plan at 9 [ECF No. 8] Chapter 13 plan signed by both
the Debtor and Ms. Tirelli as attorney for Debtor on March 4, 2019);

e Inre Malka Farkas, Case No. 19-22520, Chapter 13 Plan at 9 [ECF No. 10] (Chapter 13 plan signed by the
Debtor without date and by Ms. Tirelli as attorney for Debtor on March 26, 2019);

e [nre Blossom Joyce Consingh, Case No. 19-23034, Chapter 13 Plan at 9 [ECF No. 24] (Chapter 13 plan
signed by both the Debtor and Ms. Tirelli as attorney for Debtor on August 6, 2019).
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The Chapter 13 plans filed by Ms. Tirelli in these cases altered the normal rules by not
paying postpetition mortgage funds to the secured creditor directly or through the Chapter 13
Trustee.>> More specifically, Ms. Tirelli altered the form Chapter 13 plan by providing in the
“Nonstandard Plan Provisions” section that she would serve as escrow agent for postpetition
mortgage payments or that such payments were to otherwise be set aside in cases where the
validity of the relevant mortgage was disputed. See supra, n.3. These postpetition payments
were also listed in Schedule J of the Debtors’ Schedules of Assets and Liabilities, and were
thereby specifically represented to be an ongoing expense to each of the Debtors.’® As Debtors’
counsel, Ms. Tirelli would have been aware that by not following the escrow procedures, these
funds would have been freed up for use by the Debtors instead of being captured as disposable

income that should have been used for the payment of creditors.

35 There are generally two ways that postpetition mortgage payments are made through Chapter 13 plans.

Section 1326(c) [of the Bankruptcy Code] requires that the [Clhapter 13 trustee serve as the
disbursement agent, making payments to creditors under the plan unless the plan or confirmation
order provides otherwise. Courts have long understood the statutory language as giving the court
discretion whether to allow a debtor to propose a plan where the debtor makes certain payments
directly to creditors. Such a plan is known as a ‘direct payment plan’ and most often arises in the
context of payments to mortgage holders. In contrast, a ‘conduit plan’ is a [Clhapter 13 plan
where the debtor’s mortgage obligation is part of the debtor’s monthly [Clhapter 13 plan payment,
and the trustee passes through to the mortgage holder that portion of the [Clhapter 13 payment that
represents the amount the debtor owes on the mortgage.

Final Report of the ABI Commission on Consumer Bankruptcy 2017-2019, § 4.06 (American Bankruptcy Institute
2019).

36 See In re Justo Reyes, Case No. 16-22556 [ECF No. 14]; In re Karen Jackson, Case No. 16-23514 [ECF
Nos. 1, 129]; In re Janet Berger, Case No. 17-22921 [ECF Nos. 15, 42]; In re Anastasia Cretekos, Case No. 18-
22239 [ECF No.7]; In re Frank Occhipinti, Case No. 18-22690 [ECF Nos. 9, 43]; In re Richard Graham Watson,
Case No. 18-22923 [ECF Nos. 7, 62]; In re Douglas Kramer, Case No. 18-22940 [ECF No. 8]; In re Charmaine
Brown, Case No. 18-23036 [ECF No. 1]; In re Janice Desmond, Case No. 18-23750 [ECF No. 10]; In re Suzanne
Faupel, Case No. 19-22007 [ECF No. 10]; In re Christopher Rocco Gizzo, Case No. 19-22051 [ECF No. 7]; In re
John Kolkowski, Case No. 19-22172 [ECF No. 8]; In re Catherine Pelle, Case No. 19-22229 [ECF Nos. 5, 37, 47,
941; In re David Daniel Akerib, Case No. 19-22276 [ECF Nos. 9, 91]; In re Sarah Frankel, Case No. 19-22281
[ECF No. 7]; In re Malka Farkas, Case No. 19-22520 [ECF No. 8]; In re Malka Farkas, Case No. 19-22520 [ECF
No. 8]; In re Blossom Joyce Consingh, Case No. 19-23034 [ECF No. 13, 25, 51].
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Thus, the plan language here had a direct impact on the administration of the Debtors’
bankruptcy cases. First, it impacted the rights and conduct of secured creditors with mortgages
on the Debtors’ homes by telling them—sometimes incorrectly— that mortgage payments were
being made. By so doing, it discouraged secured creditors from seeking relief under Section
362(d)(1) of the Bankruptcy Code, which provides that a court may grant relief from the
automatic stay “for cause, including a lack of adequate protection of an interest in property. . ..”
11 U.S.C. § 362(d)(1) (court shall grant relief from the automatic stay for cause). “[T]he failure
to make mortgage payments constitutes ‘cause’ for relief from the automatic stay and is one of
the best examples of a ‘lack of adequate protection’ under Section 362(d)(1) of the Bankruptcy
Code.” In re Schuessler, 386 B.R. 458, 480 (Bankr. S.D.N.Y. 2008); see also Campora v. HSBC
Bank USA, N.A. (In re Campora), 2015 WL 5178823, at *5 (E.D.N.Y. Sept. 3, 2015) (“A
debtor's failure to make postpetition mortgage payments constitutes sufficient cause to modify an
automatic stay.”); In re Elmira Litho, Inc., 174 B.R. 892, 903 (Bankr. S.D.N.Y. 1994) (“Without
quantifying the decline in value, the creditor can often establish its prima facie case by
demonstrating that the debtor has completely failed, or substantially failed, to make post-petition
payments.”). With the representation that postpetition mortgage payments were being escrowed,
secured creditors had every reason to believe that their rights were being adequately protected.
Thus, such secured creditors would have little reason to file a motion for relief from the
automatic stay, even in those cases where no payments were actually being made.

This plan provision also impacted unsecured creditors. When disposable income is not
being used to pay secured creditors as adequate protection, it is to be paid to the Chapter 13
Trustee and thereby distributed to unsecured creditors through the Debtors’ plans of

reorganization under Section 1325 of the Bankruptcy Code. See 11 U.S.C. § 1325(b)(1)(B) (“If
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the trustee or the holder of an allowed unsecured claim objects to the confirmation of the plan,
then the court may not approve the plan unless, as of the effective date of the plan . . . the plan
provides that all of the debtor’s projected disposable income to be received in the applicable
commitment period beginning on the date that the first payment is due under the plan will be
applied to make payments to unsecured creditors under the plan.”).?’

As a highly competent and seasoned bankruptcy practitioner with numerous Chapter 13
cases before this Court, Mr. Tirelli was well aware of these consequences in representing that the
postpetition mortgage payments were being escrowed. As a seasoned practitioner, she was also
cognizant that, as setting herself up as the escrow agent, she was putting herself in the unique
position of being the only party who would know if such payments were not being escrowed as
was being represented in the plans filed in the Debtors’ cases. The secured creditors, the Chapter
13 Trustee and the Court would have to rely on Ms. Tirelli to be as good as her word. And she
was not.

Moreover, when the Chapter 13 Trustee and the Court began to grow concerned about the
issue, Ms. Tirelli continued to represent that all was well with the escrow protocol. See, e.g., In
re Akerib, Case No. 19-22276, Hr’g Tr. 6:9-17 (Aug. 28, 2019) [ECF No. 29] (Ms. Tirelli noting
that she could not file litigation because the parties were in loss mitigation and stating, “So the
money is safe. It is in escrow. I can certainly give the trustee an accounting. And it’s either
going to go to help maybe put a down payment towards this, you know, loss mit. . .. Or, if not,
it will be turned over to the trustee.”); In re Jackson, Case No. 16-23514, Hr’g Tr. 5:2-6 (May 8,

2019) [ECF No. 142] (in response to Court’s inquiry as to whether postpetition payments were

37 To put a more practical point on it, there are instances when a Chapter 13 debtor might decide to no longer

keep his or her primary residence and thus stop making postpetition mortgage payments. In such circumstances,
those funds would available as a potential source of recovery for unsecured creditors, after first subtracting any
appropriate cost for providing housing to the debtor.
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being made to the secured creditor on the property, Ms. Tirelli stating, “No, Your Honor, that
money would be set aside.”); In re John Kolkowski, Case No. 19-22172, Hr’g Tr. 13:5-12, 15:18-
22 (Aug. 19, 2020) [ECF No. 30] (Ms. Tirelli noting that with regard to postpetition payments,
varying provision of plan provided for those payments to be deposited in Ms. Tirelli’s escrow
account and that there were no issues with turning that money over, because “[t]hat’s why it was
set aside and earmarked for that purpose.”). The Court, the Chapter 13 Trustee and other
interested parties relied in good faith on these and similar representations by Ms. Tirelli, trusting
that in the cases where Ms. Tirelli used the escrow procedures she was ensuring that the process
set forth in the plan was being followed and the case was being monitored.

In the face of requests for more detailed information about the status of the escrowed
funds, Ms. Tirelli repeatedly delayed in providing information. In hearing after hearing, this
information was not provided, with no affirmative follow-up with the Court regarding the
requested information. For instance, in the case of Christopher Gizzo, Case No. 19-22051, the
inquiries regarding the status of postpetition mortgage payments began at a hearing held on
March 11, 2020. See generally Hr’g Tr. (March 11, 2020) [Case No. 19-22051, ECF No. 100].
At that hearing, Ms. Tirelli admitted that she was not holding any funds in escrow, but noted that
she would check with her client to see if he was setting money aside. See id. at 3:10-18. At the
next hearing on September 11, 2020, counsel to the secured creditor raised the question of
whether Ms. Tirelli was holding any funds, and the Chapter 13 Trustee also noted that those
monies were being included on Schedule J. See Hr’g Tr. 2:19-3-19 (Sept. 11, 2020) [Case No.
19-22051, ECF No. 99]. Ms. Tirelli said that she had understood her client to be paying the
secured creditor directly and that she would have to follow-up with her client. See id. at 4:1-

5:10. The Court noted its displeasure with the fact that the plan provisions were not being
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followed and Ms. Tirelli then assured the Court that she would figure out what was happening.
See id. at 5:2-6:2. At the hearing on March 3, 2021, an associate of Ms. Tirelli’s appeared and
counsel to the Chapter 13 Trustee again raised the question of whether postpetition payments
were being made, but no one could provide any information and counsel to the secured creditors
stated that they would inquire with their client to see if they could ascertain any information. See
Hr’g Tr. 4:13-5:10 (March 3, 2021) [Case No. 19-22051, ECF No. 98]. Finally, at a hearing on
June 2, 2021, the associate of Ms. Tirelli appeared again and when asked, stated that Ms. Tirelli
was not holding funds in escrow, at which point the Court noted that it was issuing the OSC and
that this case would be included in that inquiry. See Hr’g Tr. 2:7-3:2 (June 2, 2021) [Case No.
19-22051, ECF No. 87].

Another case in which multiple inquiries were made by the Court and the Chapter 13
Trustee was the above-captioned case of Karen Jackson, Case No. 16-23514. At a hearing held
on May 8, 2019, Ms. Tirelli and the Court engaged in a discussion regarding the Court’s
reticence regarding the escrow procedures and the need to continue making postpetition
payments to secured creditors. See Hr’g Tr. 5:2-7:17 (May 8§, 2019) [Case No. 16-23514, ECF
No. 142]. The Court inquired as to whether postpetition payments were being made on the
property in question and Ms. Tirelli unequivocally responded, “No, Your Honor, that money
would be set aside.” See id. at 5:2-6. When the Court specifically asked Ms. Tirelli how much
was being held in escrow, to which Ms. Tirelli responded that she didn’t have an answer for the
Court “because I wasn’t here for that.” See id. at 5:23-6:2. Ms. Tirelli requested the opportunity
“to come back with accounting of the post-petition payments that are being held aside,” to which
the Court acquiesced. See id. at 6:16-19. At a subsequent discussion at a hearing in January 20,

2021, the Chapter 13 Trustee also expressed concerns and requested that Ms. Tirelli’s associate
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appearing on her behalf look into whether money was being escrowed. See Hr’g Tr. 3:7-10 (Jan.
20, 2021) [Case No. 16-23514, ECF No. 170]. Yet another response was given to the Court at a
hearing on March 17, 2021 by Ms. Tirelli’s associate counsel that she would inquire about the
escrow and provide that information at the hearing scheduled for the next month. See Hr’g Tr.
4:25-5:11 (March 17, 2021) [Case No. 16-23514, ECF No. 141]. Finally, over two years after
the Court made its original inquiry regarding whether payments were being escrowed, an answer
was given to the Court at a hearing on June 20, 2021 that the Debtor had in fact been making
adequate protection payments directly to the secured creditor. See Hr’g Tr. 2:14-19 (June 2,
2021) [Case No. 16-23514, ECF No. 166].%%

In sum, the representation in the Debtors’ plans about the escrowing of these funds was
clearly inaccurate in numerous cases and something that Ms. Tirelli would have reason to know
was the case given the facts here. To the extent that her knowledge cannot be inferred from the
facts already discussed—and the Court believes that it can—there is one particular case that
confirms that Ms. Tirelli knew the inaccuracy of her representations as to the escrow of funds.
In the case of Janice Desmond, Case No. 18-23750, the Debtor asserted that when she told Ms.
Tirelli that she did not have the money to put into escrow, Ms. Tirelli’s response was “don’t
worry about it, we’ll talk about it again.” Hr’g Tr. 6:3—5 (Oct. 20, 2021) [Case No. 18-23750,
ECF No. 99]. The Debtor added, “And I’ll be honest with you, I never thought about it again,
and I never heard anything from Ms. Tirelli about it, that I still need to start putting money in
there.” Id. at 6:5-7. By failing to amend the plans or bring to the Court’s attention that the

escrow procedure set out in the plans was not working as envisioned, this Court was purposely

38 Of course, it is proper for such payments to be made directly to the secured creditor and the Court would

not have issued the OSC here if that was the situation in all of these cases, even though it would have been
inconsistent with the representations made to the Court in the Debtors’ plans.
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kept in the dark. The totality of the record clearly demonstrates that the problem here was not
one of inadvertent mistake.

Ms. Tirelli argues that she did not ever directly lie to the Court. See Hr’g Tr. 25:6-8,
25:17-19 (Sept. 14, 2022) (“[TThere is no specific mandate or directive which is claimed to have
been violated by Ms. Tirelli. . . . Ms. Tirelli never once made a record presentation that is
deemed or even accused of being false or inaccurate.”); see id. at 30:14-18 (“The United States
Trustee and the Chapter 13 Trustee have now articulated a position that Ms. Tirelli has asserted
material misstatements of fact to the Court without any semblance of evidence, no directive to
review the record in a certain instance.”). But Ms. Tirelli understands her obligations too
narrowly. “An attorney is not obligated merely to not outright lie to the Court; [s]he owes the
Court a duty of candor. Candor is not the state of simply not lying; candor is the quality of being
open and honest in expression. An attorney cannot excuse [her] lack of candor by pointing [out]
that [s]he did not technically lie.” In re Reed, 2016 WL 11780171, at *116 (Bankr. E.D. Mo.
Apr. 20, 2016). In reading her obligations so narrowly, Ms. Tirelli advocates for an unworkable
system for reasons one court has explained:

[t]he obligation of an attorney to be candid with the Court is a particularly

important one. The Court relies on attorneys being candid. If the Court had to

put an attorney under penalty-of-perjury oath every time he came inside the bar,

the administration of justice would come to a grinding halt. The Court does not

have the time or resources to double-check the representations of attorneys—to

make sure they are not trying to sneak-one-past the Court. There must be the

baseline assumption that the attorney is not trying to dupe the Court. In addition,

this is a self-regulating profession. Attorneys are expected to embrace the highest

standard for their behavior to preserve the integrity of the profession. The

standard of acceptable behavior is never whatever ‘just skates under’ the

threshold for perjury.

1d. (emphasis in original).
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Ms. Tirelli also argues that her ethical obligations prevented her from volunteering
information to the Court when the Debtors were not making payments into escrow.** But the
Court categorically rejects this argument for several reasons. As a threshold matter, the Court
rejects the notion that the payment—or lack of payment—to creditors in a bankruptcy is covered by
the attorney-client privilege. Indeed, it cannot be so. Transparency as to the financial affairs of the
debtor is essential to the appropriate functioning of the bankruptcy system. By extension, the
provisions in the Debtors’ plans here that address payment of secured creditors—and the related
question of whether such provisions were being followed—are not covered by attorney-client
privilege. They are facts in a document voluntarily submitted to the Court in a publicly filed case.

In any event, the Court rejects Ms. Tirelli’s position for another reason: in holding money in
escrow for individuals who were bankruptcy debtors, Ms. Tirelli was not acting in the capacity
of an attorney, but rather in the non-legal capacity of an escrow agent for those funds. Indeed, it
is well established that “an attorney’s actions as an escrow agent do not implicate the attorney-client
privilege.” Raspberry Junction Props. LLC v. Edwards Fa. P’ship LP, 2019 WL 2602871, *1 (D.
Conn. June 25, 2019); see also Harris v. United States, 413 F.2d 316, 320 (9th Cir. 1969) (bank
records and checks are not confidential communications and are not subject to the attorney-client
privilege); United States v. Huberts, 637 F.2d 630, 640 (9th Cir. 1980) (no privilege attaches to
relationship between attorney and client where client functions as business agent); Randy Int’l Ltd. v.
Automatic Compactor Corp., 412 N.Y.S.2d 995, 998 (N.Y. Civ. Ct. 1979) (privilege does not apply

to information about whether money held in escrow).

3 Ms. Tirelli admits that she did not volunteer information with respect to her clients’ failure to escrow
payments, arguing that her ethical obligations prevented such disclosures. See Attorney Declaration 9 14-15
(“Ethical considerations precluded the undersigned from volunteering the fact that a particular Debtor/Client had not
made certain payments to the undersigned. As counsel to any Debtor, the undersigned cannot act in a manner
contrary to the client’s interest. However, in any instance in which the Court or any interested party made inquiry,
full and correct information was immediately provided.”). But Ms. Tirelli did not make the Court aware of that
position when the Court made repeated inquiries into the escrow situation.

60

833



834

2023 NEW YORK CITY BANKRUPTCY CONFERENCE

To the extent that Ms. Tirelli’s duties as an escrow agent created tension with her duties as
counsel, the Court has little sympathy as this was a conundrum that she put upon herself. The role of
escrow agent was not thrust upon Ms. Tirelli; she suggested the idea of volunteering to hold
these funds in escrow and took on that role voluntarily. Indeed, she fought for that role when the
wisdom of the practice was challenged, insisting that all parties were protected by virtue of the
escrow process. By positioning herself in the role of attorney and of escrow agent, Ms. Tirelli
created her own ethical dilemma. And even if Ms. Tirelli felt that her ethical duties to her clients
prevented her from bringing to the attention of the Court or the Chapter 13 Trustee that payments
were not being escrowed, nothing prevented Ms. Tirelli from amending these plans to remove
the escrow language and resolve any problem. Indeed, Section 1323(a) of the Bankruptcy Code
permits modification of a plan at any time prior to confirmation and Debtors will file amended
plans as the facts of the case change. See 11 U.S.C. § 1323(a). “One common reason for
modifying a [Clhapter 13 plan is a change in circumstances making it impossible for the debtor
to carry out the terms of the original, or prior, plan. Thus, a plan may have to be modified to
permit the debtor to cure a postpetition arrearage in mortgage payments or in payments to the
tree or some other default on the prior plan.” Collier on Bankruptcy q 1323.02 (16th ed. 2023).
Having been the author of this practice and having been aware that it wasn’t being followed, Ms.
Tirelli should have addressed this situation with the Debtors, the Court and the Chapter 13
Trustee so that these cases could have been properly administered.

CONCLUSION

For the reasons set forth above, the Court grants the Motion to Unseal as it concludes that
none of the material at issue here satisfies the requirements for sealing. The Court directs that
any pleadings submitted under seal by the parties in these proceedings shall be filed by the

parties on the public docket forthwith. The Court further directs that any transcript of hearings in
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these proceedings that has been filed under seal shall be filed on the public docket by the Clerk
of the Court.

Given the findings set forth above, the Court concludes the merits of this Order to Show
Cause by referring Ms. Tirelli to the Committee on Grievances for the United States District
Court, S.D.N.Y. for any further investigation that the Committee might deem appropriate*’ and

for the imposition of any appropriate punishment.*!

Until proceedings are concluded before the
Committee, the Court requires that Ms. Tirelli provide a copy of this Memorandum of Decision
to any judge presiding over any case where Ms. Tirelli is acting as counsel to a bankruptcy
debtor. Such a step will ensure that the judge in any existing or future case is put on notice of the
issues that arose in these cases so that the judge may take whatever protective action they deem
appropriate, including but not limited to imposing requirements regarding the reporting and
reconciliation of escrow balances. Such a step is appropriate to protect the integrity of the
judicial process and any parties that appear before the Bankruptcy Court in current or future
proceedings. See Kramer v. Mahia (In re Khan), 488 B.R. 515, 527 (Bankr. E.D.N.Y. 2013)
(“[T]he bankruptcy court may decide a sanctions motion because it ‘directly affect[s] the

299

integrity of [the debtor's] bankruptcy proceedings.’”’) (quoting Solow v. Kalikow (In re Kalikow),

602 F.3d 82, 91 (2d Cir. 2010)); see also Creed, 2014 WL 3397773, at *2 (“The trial court has

40 The Court notes that it has examined the circumstances of the cases identified in the OSC, with a particular

emphasis on the cases that remained open during the lengthy course of the OSC. But the Chapter 13 Trustee
conducted an analysis of all cases where it believes that the plan provided for the escrow of funds district wide.
Chapter 13 Trustee Recommendations 9§ 10 (stating its belief that “Counsel’s escrow practice was district wide and
not isolated to the cases captioned here.”). The Chapter 13 Trustee contends that the amount of funds that should
have been set aside in those cases—either by escrow or otherwise—totaled more than $2 million. 7d. ] 10-11. Not
having conducted such a district wide examination, the Court takes no view on the merits of such an allegation but
believes that the matter may be appropriate for further examination.

4 While the UST requested that this matter be referred to both the Committee on Grievances for the United
States District Court, S.D.N.Y. and to the Connecticut State Bar, the Court believes that a dual referral would create
the potential for confusion and unnecessary duplication of effort. Given that the conduct in question occurred in
cases in the Southern District of New York, the Court concludes that a referral to the Committee on Grievances is
the most appropriate course of action.
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the discretion to determine what sanction, if any, to impose for the violation by an attorney of his
professional obligations. . . . The purpose of any sanction is to safeguard the administration of
justice and protect the public from misconduct, not to punish the attorney.”) (citing Statewide
Grievance Committee v. Shluger, 230 Conn. 668, 674, 678 (1994)).

IT IS SO ORDERED.
Dated: White Plains, New York

April 28, 2023

/s/Sean H. Lane

UNITED STATES BANKRUPTCY JUDGE
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Why Bankruptcy Counsel Must Be Mindful Of Ethics

By Ira Herman (July 11, 2022, 4:49 PM EDT)

Counsel and other professionals being engaged to represent a debtor in a
restructuring will often face myriad thorny conflicts and conflict-related issues. |l=.Ira Herman

In the larger cases this is so, at least in part, because of complicated capital
structures and interlocking interests.

The issues are even more complicated where an insider or affiliate offers to
provide debtor-in-possession, or DIP, financing, offers to purchase the debtor
or its assets, or seeks a third-party release.

Ira Herman
Somewhat ironically, the conflict issues in the smaller cases often are more difficult because of the
very nature of small and closely held businesses and the dollar amounts at stake in such cases.

For example, where a potential debtor is a single-member limited liability company, that single
member may have guaranteed the debt of the small business, be its landlord, or have made a
secured loan to the business. Additionally, small business ownership creates challenges for counsel
when such entity's interests diverge from those of its owner, who may assume that she or he is the
business.

To further illustrate how these issues arise similarly in the larger and smaller cases, retainers and
fees regularly are paid on behalf of a debtor by an equity sponsor or an affiliate. In the smaller
business cases, friends and family — who may have previously loaned money either to the debtor or
its ownership — often pay the freight.

In matters large and small, Rule 1.8(f) of the American Bar Association's Model Rules of Professional

Conduct must be consulted. A lawyer shall not accept compensation for representing a client from
one other than the client unless:

* The client gives informed consent;

« There is no interference with the lawyer's independence of professional judgment or with the
client-lawyer relationship; and

« Information relating to representation of a client is protected as required by Rule 1.6.

Section 327(a) of the Bankruptcy Code governs the retention of estate professionals, including
general bankruptcy counsel. It states that the professional must not hold or represent an interest
adverse to the estate and that the professional must be disinterested. Disinterestedness is defined in
Section 101(14).

The Bankruptcy Code does not define "adverse" interest in any way. In contrast, the term
"disinterested person" is defined in Section 101(14).

The term "disinterested person" means a person who:
Reprinted with the permission of Law360.
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« Is not a creditor, an equity security holder, or an insider;

« Is not and was not, within two years before the date of the filing of the petition, a director,
officer, or employee of the debtor; and

+ Does not have an interest materially adverse to the interest of the estate or of any class of
creditors or equity security holders, by reason of any direct or indirect relationship to,
connection with, or interest in, the debtor, for any other reason.

While Sections 327(a) and 101(14) seem straightforward, there is much room within their language
for debate. The analysis is highly fact-specific, and there exist hundreds of reported decisions on the
issue. For example:

* Inre: Roberts in the U.S. Bankruptcy Court for the District of Utah in 1985, which defined the
phrase "hold or represent an interest adverse to the estate."

« In re: Interwest Business Equipment Inc., in the U.S. Court of Appeals for the Tenth Circuit in
1994, which concluded that the bankruptcy court did not abuse its discretion in denying
employment of a single law firm to simultaneously represent interrelated debtors; and

* In re: Kobra Properties in the U.S. Bankruptcy Court for the Eastern District of California in
2009, which upheld retention of former counsel for the unsecured creditors committee as
counsel for the trustee, citing "dearth of suitable eligible counsel, the universal consent by
creditors following full disclosure, and the general coincidence of economic interests of the
unsecured creditors and of the trustee in optimizing the value of these estates."

In the In re: Black and White Stripes LLC case in the U.S. Bankruptcy Court for the Southern District
of New York in November 2020, the Subchapter V debtors sought to retain general bankruptcy
counsel under Section 327(a), who, at the time, was counsel to the debtors and its members, in a
pending litigation.[1]

After the bankruptcies were filed, allegations were made that the members had received fraudulent
transfers and wrongfully abused the corporate form.

The U.S. Trustee Program and a pair of creditors objected. The court explained that the decisive
factor in considering the Section 327(a) retention before the court was whether counsel sought to be
retained could proceed faithfully on behalf of the debtors and in the best interests of the estate.

The court found that counsel could not so proceed, leading to the conclusion the firm was not
sufficiently disinterested. Therefore, the Section 327(a) application was denied.

Thus, when a third party, say an equity sponsor, selects bankruptcy counsel for a portfolio company
and funds a retainer, counsel must consider ethical obligations and ask a variety of pointed questions,
including:

» Can counsel act in accordance with the model rules on independence?

e Can counsel act in accordance with its obligations under Sections 327 and 101(14)) of the
Bankruptcy Code?

+ How motivated is counsel going to be to help the secured creditor obtain a predetermined
result in this deal to ensure counsel is hired for the next deal?

* What is the extent of counsel's countervailing obligation to the bankruptcy process as an officer
of the bankruptcy court?

« Is counsel too beholden to an insider secured creditor or its counsel or both? Who does debtor's
counsel owe for the gig?
file:///Users/ckanon/Downloads/NYCBC23 Materials/ETHICS panel/Why Bankruptcy Counsel Must Be Mindful Of Ethics - Law360.html 2/5
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« Is counsel even clear who the client is for the purpose of the discharge of counsel's duty of

loyalty, etc.?
Does it matter which entity paid the retainer?

Would disqualifying debtor's counsel accomplish anything? Could replacement counsel even be
found without the ability to get a post-petition retainer in a case where administrative
insolvency is avoided only by what is either a de jure or de facto surcharge of the secured
creditor's collateral?

Confronted with these or similar facts, a bankruptcy court may be forced to consider a series of
issues sounding in the ethical obligations of the lawyers, including:

When a case looks like a fait accompli from the outset, how much should external issues —
e.g., the interests of noncreditor parties-in-interests, employees, neighboring businesses,
customers who love the product or service produced or provided by the DIP — be considered?

Similarly, when a case looks like a fait accompli from the outset, how much should alternatives
— dismissal, conversion, appointment of a trustee, or just disapproval of the DIP

financing — weigh on a judge's decision making?

How specialized is the business?

How will the market, whatever that is, be harmed if the business fails?

What interests in the integrity of the bankruptcy system are really at stake? Does it depend on
the size of the case?

How much evidence do you need to give the insider buyer the protections under Section
363(m) of the Bankruptcy Code? Is it even possible to grant them under these circumstances?
Is it possible not to grant them?

How badly does the court want to see a plan confirmed post-sale? See Delaware Local Rule
3017-2.

What to do about the proposed third-party release?

Sections 327(b) through (e) of the Bankruptcy Code provide exceptions to the requirements of
Section 327(a). These exceptions are applicable only in specific circumstances. For the purposes of
this article, we only will focus on Sections 327(c) and (e).

Section 327(c) permits a trustee — or a debtor in possession — in a Chapter 7, 11 or 12 case to

retain a professional that has been employed by, or has represented, a creditor absent an actual

conflict of interest. This provision makes possible, among other things, representation of multiple
debtors holding intercompany claims.

Section 327(e) authorizes the trustee or debtor in possession to appoint a firm as special counsel for
a particular purpose.

The typical example would be the case where counsel is trial counsel regarding a specific matter, e.g.,
a patent case, when a Chapter 11 begins. Just as with respect to any professional being retained by a
trustee or a DIP, counsel must have no adverse interest, but in the case of special counsel, the no-

adversity requirement only is "with respect to the matter on which such attorney is to be employed."

There is also no disinterestedness requirement. Notwithstanding the express language of Section
327(e), many courts have allowed nonlawyers to be retained for a special purpose under Section
327(e).
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Moreover, Section 327(e) has been used to employ counsel as special counsel for a debtor or trustee
that were not previously employed by the debtor.

Another exception to Section 327(a), applicable to DIP and committee professionals, is contained in
Section 1107(b) of the Bankruptcy Code, which provides that, "notwithstanding Section 327(a) of this
title, a person is not disqualified for employment under Section 327 of this title by a debtor in
possession solely because of such person's employment by or representation of the debtor before the
commencement of the case."

The courts are divided as to what Section 1107(b) excuses. Most courts have held that Section
1107(b) is limited to excusing prior employment by the debtor and that a professional employed
under Section 1107(b) must be disinterested and so may not retain any claim for prepetition fees.[2]

A minority of courts, on the other hand, have read Section 1107(b) more broadly and held that a
professional employed thereunder may have a claim in the case.[3]

Conclusion

Mindfulness has been defined as the basic human ability to be fully present, aware of where we are
and what we're doing, and not overly reactive or overwhelmed by what's going on around us.

When insiders, affiliates, friends and family show up all over a restructuring, it is a time for counsel to
be mindful of the professional responsibilities as a lawyer practicing in an area of law that also has
unique rules governing professional conduct.

Counsel's inquiry cannot start with an analysis of the Bankruptcy Code and the Federal Rules of
Bankruptcy Procedure.[4][5] Rather, the inquiry must start with the ethical rules found in the Model
Code of Professional Conduct, including the duties of loyalty and independent judgment and to whom
these duties are owed.

The consequences of failure to understand and abide by the rules of professional conduct may be dire
for the bankruptcy professional who may be disqualified or denied compensation.

But a professional's misstep can have even more serious negative consequences for an affected
client, as a debtor faced with the need to retain new counsel after a Chapter 11 filing has serious
problems — not the least of which are credibility, continuity and the ability to be responsive to
impatient stakeholders.

Doing the right thing may be hard, but not doing so can make things much harder than they need to
be for counsel and clients alike.

Ira L. Herman is a partner at Blank Rome LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the
firm, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.

[1] In re Black and White Stripes, LLC *3 , et al., 623 B.R. 34 (Bankr. S.D.N.Y. 2020).

[2] See, e.g., U.S. Tr. v. Price Waterhouse ™5 , 19 F.3d 138, 142 (3rd Cir. 1994) (holding that the
bankruptcy court erred by authorizing the employment of an accounting firm because the firm's

prepetition claim for services negated disinterestedness); Pierce v. Aetna Life Ins. Co. l#u (Inre
Pierce), 809 F.2d 1356, 1362 & n.18 (8th Cir. 1987) (holding that an attorney was not disinterested
because his claim for prepetition legal services, which he had secured by a mortgage on the debtor's
real estate, meant the attorney held an interest adverse to the estate).

[3] See, e.g., In re Talsma *3 , 463 B.R. 908, 913-14 (Bankr. N.D. Tex. 2010) ("[F]Jor the words
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'[n]otwithstanding section 327(a) of this title' to have any effect, section 1107(b) must do more than
exempt professionals from disqualification based on just the fact of prepetition employment by the
debtor... . [T]he better (and the more practical) interpretation of section 1107(b) is that Congress
intended to allow employment by a debtor in possession of its prepetition professionals 'in spite of’
section 327(a) - i.e., regardless of whether they held claims against the debtor in possession so long
as the otherwise disqualifying fact is necessarily coupled to the professional's prepetition
employment.").

[4] 11 U.S.C. §8101 et seq. (2022) (the "Bankruptcy Code").

[5] See generally, Fed. R. Bankr. P.
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Dion W. Hayes is a partner with McGuireWoods LLP in Richmond, Va. He served from 2017-22 as
the firm’s deputy managing partner for Litigation and chaired the firm’s Restructuring and Insolvency
Department from 2012-17. Since 1992, Mr. Hayes has focused his practice on insolvency law and fi-
nancial restructuring, including bankruptcy, out-of-court restructurings, distressed-asset acquisitions
and recapitalizations, and related litigation. He has particular experience in the coal, metals mining,
retail and health care industries. Mr. Hayes has recently appeared in bankruptcy courts and other fed-
eral courts in Delaware, Florida, New York, Texas and Virginia. He is a Fellow in the American Col-
lege of Bankruptcy and has been selected for inclusion in Chambers USA (Tier 1) for Bankruptcy, The
Best Lawyers in America for Bankruptcy and Creditor/Debtor Rights, Super Lawyers for Bankruptcy
& Creditor/Debtor Rights, Banking, and Business Litigation, and the Legal Elite for Bankruptcy. He
teaches bankruptcy as an adjunct professor at William & Mary Law School. Mr. Hayes received his
B.A. from the University of Virginia in 1989 and his J.D. from William & Mary Law School in 1992.

Ira L. Herman is a partner with Blank Rome LLP in its New York office, where he concentrates his
practice on restructuring and bankruptcy matters with an emphasis on distressed public debt issues,
secured and unsecured loans, cross-border insolvency matters, distressed M&A and corporate gover-
nance. He regularly advises clients, including lenders, on the management of bankruptcy risk in their
transactions, asset-dispositions and distressed M&A. He also regularly counsels indenture trustees
regarding defaulted public debt issues and lenders and others regarding intercreditor and related is-
sues. Mr. Herman provides advice on the debtors’ side, counseling financially distressed entities and
their management on restructuring challenges pertaining to corporate governance issues. As a court-
appointed mediator, he has been able to facilitate the resolution of controversies involving U.S. and
non-U.S. parties concerning bankruptcy and commercial law issues. Mr. Herman annually updates
“Anticipating and Managing Bankruptcy Risk,” a series of articles he has written for the Finan-
cial Restructuring & Bankruptcy module of LexisNexis Practical Guidance®. He has served for five
years on its editorial advisory board and has also served on Law360’s Bankruptcy Editorial Advisory
Board. In 2022, Mr. Herman updated the chapter titled “Bankruptcy” in the treatise Negotiating and
Drafting Commercial Leases (Full Court Press 2022). He received his B.A. in political science cum
laude from Yeshiva University in 1979, where he served as editor-in-chief of The Polis, a political
science journal, and his J.D. cum laude with distinction from Boston University School of Law in
1982, where he served as an editor of the Boston University International Law Journal.

Lisa G. Laukitis is a Corporate Restructuring partner with Skadden, Arps, Slate, Meagher & Flom
LLP in New York, where she handles distressed mergers and acquisitions as well as various financing
arrangements. She also litigates disputes related to the use of cash collateral, DIP financings, § 363
sales, modifications of labor agreements and retiree benefits, and plan confirmations. Ms. Laukitis has
experience in a wide variety of industries, including pharmaceuticals, metals and mining, automotive,
general manufacturing, energy, telecommunications, cable, retail and shipping. She also regularly
represents various private-equity and hedge funds in connection with their investments in distressed
companies. Ms. Laukitis’s recent representations include several out-of-court restructurings on behalf
of multibillion-dollar companies, including with respect to mass tort liabilities. Her recent company-
side chapter 11 representations include Endo Pharmaceuticals, the chapter 11 trustee and plan admin-
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istrator of CFG Peru Singapore (a significant Peruvian anchovy fishing operation), and Perfumania,
Inc. and its affiliates (a manufacturer and retailer of fragrances and related products) in connection
with their prepackaged chapter 11 cases. Ms. Laukitis regularly represents companies in connection
with their cross-border restructurings, including the chapter 15 case of Markel CATCo Reinsurance
Fund and E-House China Enterprise Holdings. Her recent creditor engagements include representing
the ad hoc creditor groups for Voyager Aviation and Martin Midstream. Prior to joining Skadden,
Ms. Laukitis represented Molycorp (one of the world’s largest rare earth producers and processors),
Fresh & Easy Neighborhood Markets (a chain of grocery stores in the western U.S.), Hostess Brands
(producer of Hostess, Dolly Madison, Wonder and other branded bakery products), Allegiance Tele-
com (a large local exchange carrier), The Boyds Collection (a designer and manufacturer of gifts and
collectibles), Norwood Promotional Products (a leading supplier of imprinted promotional products),
NRG Energy (one of the largest independent power producers), Pierre Foods (a food product manu-
facturer), Tower Automotive (a Tier 1 automotive supplier) and Trico Marine Services (an oil-field
services company). She also represented Penton Media in its prepackaged chapter 11 case, as well as
Cleveland Unlimited and other companies in connection with their out-of-court restructurings. Ms.
Laukitis has repeatedly been selected for inclusion in Chambers USA, IFLR1000, The Best Lawyers
in America and Lawdragon 500. She also was named as one of 7he Deal’s 2020 Top Women in Deal-
making for M&A. Ms. Laukitis previously was named to The M&A Advisor’s 40 Under 40 list and
was named a Rising Star by both the New York Law Journal and Law360. Additionally, she has been
named as an Outstanding Young Restructuring Lawyer by Turnarounds & Workouts. A member of the
International Insolvency Institute, ABI and the Turnaround Management Association, Ms. Laukitis
previously served on the Committee on Bankruptcy and Corporate Reorganization of the Association
of the Bar of the City of New York and the Lincoln Center Business Council. She received her B.A.
in 1996 from Miami University and her J.D. in 1999 from the University of Dayton.

John D. Penn is a partner and the firmwide chair of Perkins Coie LLP’s Bankruptcy & Restructur-
ing Practice in New York and Dallas. He was licensed by the Supreme Court of Texas in 1982 and
the Supreme Court, Appellate Division of New York in 2010, and has been an active bankruptcy
and insolvency practitioner for 40 years. Mr. Penn has represented secured and unsecured credi-
tors, debtors, trustees and unsecured creditor committees in major and high-profile reorganizations
and insolvency proceedings. He is a former ABI president and chairman, and he served as chairman
and past president of the American Board of Certification. He has been Board Certified in Business
Bankruptcy Law by both the American Board of Certification and the Texas Board of Legal Spe-
cialization for nearly 30 years, and he is a Fellow in the American College of Bankruptcy. Mr. Penn
has written extensively on bankruptcy and reorganization topics. His work has been published in the
ABI Law Review, the ABI Journal and a number of other publications. Mr. Penn has recently been
blogging about Voyager Holdings and Celsius Networks’ bankruptcy cases on the firm’s Virtual Cur-
rency Report at https://www.virtualcurrencyreport.com/. He also is a frequent speaker at educational
programs and has made presentations at seminars across the U.S. and Europe. Mr. Penn received both
his B.B.A. and J.D. from Baylor University.

Brian M. Resnick is a partner in Davis Polk & Wardwell LLP’s Restructuring Group in New York
and leads the firm’s interdisciplinary Liability Management & Special Opportunities practice. He has
experience in a broad range of corporate restructurings and bankruptcies, representing debtors, credi-
tors, banks, hedge funds, asset-acquirers and other strategic parties in connection with bankruptcy
cases, out-of-court workouts, DIP and exit financings, bankruptcy litigation and § 363 sales. His

843



844

2023 NEW YORK CITY BANKRUPTCY CONFERENCE

recent significant representations include Dean Foods, Arch Coal, Patriot Coal and Bonanza Creek
Energy in their chapter 11 cases, ad hoc groups of bondholders in various energy restructurings
including Blackhawk Mining, Jones Energy, Legacy Reserves, Midstates Petroleum and Memorial
Production Partners, ad hoc groups of the Government Development Bank for Puerto Rico bondhold-
ers and Commonwealth Bondholders in connection with the Commonwealth’s debt restructuring,
and Lehman Brothers International (Europe) in the Lehman bankruptcy cases. Mr. Resnick is regu-
larly ranked as a leading restructuring lawyer by Chambers USA, IFLR, The Deal and Turnarounds
& Workouts, and in 2020 he was named an American Lawyer “Dealmaker of the Year” and one
of Law360’s six Bankruptcy MVPs nationwide. He is a thought leader who regularly lectures and
writes on bankruptcy topics and co-authored ABI’s Credit Bidding in Bankruptcy Sales. He is also
a contributing author of Collier on Bankruptcy. Mr. Resnick is a Fellow of the American College of
Bankruptcy and on the boards of Her Justice, WhyHunger and the Columbia Business Law Review.
He was profiled in The Wall Street Journal’s “Bankruptcy Beat,” which chronicled his transition from
Juilliard-trained professional musician to partner in one of the world’s top insolvency and restructur-
ing practices, and Bloomberg Law’s “Davis Polk Lawyer Goes from Pit Musician to Tony Winner,”
regarding his 2019 Tony Award as co-producer of Hadestown on Broadway. Mr. Resnick received his
B.M. and M.M. from The Juilliard School and his J.D. from Columbia Law School, where he was a
Harlan Fiske Stone Scholar and a member of the Columbia Business Law Review.

Debra McElligott Sinclair is a partner in the Business Reorganization and Restructuring Depart-
ment of Willkie Farr & Gallagher LLP in New York and represents debtors, lenders, official com-
mittees of unsecured creditors, and ad hoc creditor groups comprised of hedge funds, financial in-
stitutions and other sophisticated investors in distressed situations. She advises clients on all aspects
of complex chapter 11 cases and has experience with distressed acquisitions, bankruptcy litigation,
cross-border matters and out-of-court restructurings. Ms. Sinclair has represented parties in restruc-
turings in industries such as real estate, aviation, manufacturing, retail, energy and pharmaceuticals.
She was selected in 2023 by Turnarounds & Workouts as one of 12 “Outstanding Young Restructur-
ing Lawyers.” She was also selected by Law360 as one of five attorneys nationwide to be named a
2022 “Rising Star” in bankruptcy. Ms. Sinclair has been recognized for her pro bono contributions
by The Legal Aid Society as a recipient of its Pro Bono Publico award, and immigration equality as a
recipient of its Safe Haven Award. She currently sits on the firm’s Recruiting Committee and serves
as the Secretary of the Bankruptcy & Corporate Reorganization Committee of the New York City
Bar Association. Ms. Sinclair received her B.S. in 2010 from Cornell University and her J.D. in 2013
from New York University School of Law.

Mark R. Somerstein is a partner with Ropes & Gray LLP in New York and represents secured and
unsecured creditors, official and unofficial committees, indenture trustees and loan agents for de-
faulted debt, debtors, debtor-in-possession lenders, commercial landlords and holders of public debt
securities in complex cases arising under chapter 11 of the Bankruptcy Code, and in out-of-court
workouts and pre-packaged and pre-negotiated bankruptcy cases. He also has experience represent-
ing parties to preference and fraudulent conveyance litigation, and he counsels purchasers and sellers
of distressed assets in “section 363 sales,” and purchasers and sellers of distressed debt and bankrupt-
cy claims. Mr. Somerstein received his B.S. from Tufts University in 1987 and his J.D. from Hofstra
University School of Law in 1990.
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Hon. Michael E. Wiles is a U.S. Bankruptcy Judge for the Southern District of New York in New
York, sworn in on March 3, 2015. Previously, he was a partner with Debevoise & Plimpton LLP,
where he focused on general commercial litigation and bankruptcy. Judge Wiles co-authored the Col-
lier Business Workout Guide (Mathew Bender 2007) and has appeared on panels organized by the
Association of the Bar of the City of New York, the American College of Investment Council and
others to discuss current issues in bankruptcy litigation. He is a former member of the Committee on
Bankruptcy and Reorganization of the Association of the Bar of the City of New York. His publica-
tions and written CLE materials include “May Parties Consent to Bankruptcy Court Adjudication of
‘Stern Claims’” (September 2014) (presented at a continuing legal education session at the Associa-
tion of the Bar of the City of New York); “Ponzi Schemes and Avoidance Actions: 3 Issues,” Law360
(March 7, 2011); “The Good Faith Defense to Fraudulent Transfer Claims” (December 2010) (pre-
sented at a continuing legal education session at the Association of the Bar of the City of New York);
and “At the Crossroads: The Intersection of the Federal Securities Laws and the Bankruptcy Code,”
The Business Lawyer (November 2007). Judge Wiles received his A.B. from Georgetown University
in 1975 and his J.D. from Yale Law School in 1978.
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