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Where	the	Ac<on	Happens		

Phase	2:	Bidding	

	

Key Issues in this Phase: 
Duration is critical. How long should the Auction last?  
• Longer is not always better. Try to start early and finish in a single day.  Keep the process moving. 
 

Gifting vs. Tipping 
• If a secured lender is credit bidding or the value of the assets is less than the secured debt, a “gift” or “tip” will 
sometimes be made to some or all unsecured creditors, certain administrative claimants or others.  The terms of the 
“gift” or “tip” must be clearly disclosed. 
 

Backup Bidder(s) 
• Do the Bid Procedures have a contingency plan obligating the second highest bidder to close the transaction if the 
highest bidder is unable to consummate the sale?  
 

Calling an “Audible” During the Auction 
• Which parties are allowed to change procedures at the auction? What kind of changes might be necessary on the fly?  
 

Dealing with the “Rogue Bidder” 
• Sometimes a Bidder doesn’t want to “play by the rules” – are there procedures in place to resolve the conflict?  

 

2 §	363	Auc8on	Sale	

	

Key Issues in this Phase: 

§	363	Auc8on	Sale	

There are “Good” Bid Procedures, and there are “Bad” Bid Procedures 
• We’ll show examples later in the presentation. Bidding procedures should be easy to understand. 

Good Bid Procedures control the timeframes in which events occur, and set forth ground rules 
for the interactions between the parties. Even small ambiguities should be avoided 
• For instance, if you are having an auction in Indiana, what time zone applies? 
 

Identification of a Stalking Horse Bidder 
• An agreed first bidder, known as a stalking horse bidder, helps to maximize return on assets and avoid the possibility 
of a catastrophically low winning bid or no bids at all. 

Notice and Marketing of the Auction 
--• Courts will often require evidence that the sale has been adequately noticed and marketed. 
• Appropriate notice may be necessary to cut-off “special” liabilities such as product liability claims, taxes, and patent 
infringement claims.  
 

Other Preparatory Work 
• Depending on the circumstances, prior approval of a Board of Directors may be required.  
• There may be other assets or liabilities that require preparatory work, like the valuation and assumption of Employee 
Benefit Plans and causes of action. 

Bidding	Procedures	&	Laying	out	the	Ground	Rules		

Phase	1:	Pre-Auc<on	

1 
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Deciding	the	Winner		

Phase	4:	Determining	the	Highest	or	Best	Offer	

	

Key Issues in this Phase: 
The Determination Process 
• Do the Bid Procedures give unambiguous instructions for determining the winner of the auction? 
 

Last-Second Bids 
• What happens if there is a “last-second” bid? Who decides if it should be counted? 
 

Notice and Payment 
• How is notice to be tendered to the wining bidder, including written notice of their rights and obligations as a winning 
bidder?  
• How is payment to be tendered by the winning bidder? Think about the form (certified funds) as well as the timeframe. 
If immediate payment in full is not required, what percentage should be required as a deposit? 
 

4 §	363	Auc8on	Sale	

SpoVng	Opportuni<es	for	Coopera<on		

Phase	3:	Nego<a<ons	&	Joint	Venturing	

 

Key Issues in this Phase: 
Avoiding Outright Collusion 
• While joint ventures are not uncommon, it is not ideal to have a collusive “wink, nod” agreement. 
 

Optimizing Value 
• Typically, competitive bids generate the best outcome in procedure and in price. Collusive bidding, in contrast, tends 
to dampen asset prices because there is no upwards bidding pressure to drive the asset value higher.  
 

Avoiding Conflicts 
• Sometimes a Joint Venture presents itself as the best available opportunity to maximize asset prices. In these 
situations, it is still important to ensure that the proposed venture will not create expensive and unnecessary conflict. 
 

3 §	363	Auc8on	Sale	
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Avoiding	Poten<al	Pi+alls		in	Bidding	Procedures	&	Conduct	at	Auc<on		

Examples	of	Contested	§	363	Auc<on	Sales	

	

In re Family Christian, LLC, 533 B.R. 600 (Bankr. W.D. Mich. 2015), 
Case No. 15-00643: 

Fact Synopsis: 
• A chain of religious stores filed for Chapter 11 bankruptcy. The debtors-in-possession filed a motion to sell 
substantially all of their assets under § 363, and held an auction in which the successful bidder was alleged to be a 
corporate insider. An unsuccessful bidder objected to the sale, arguing that the auction was unfair and collusive.  
 

Summary of Holding: 
• The Court agreed with the unsuccessful bidder, and refused to approve the sale.  The Court found that  ex parte 
contact had occurred between the insider bidder and the debtor, and when this was added to other flaws in the auction 
process, the sale could not be approved. 
 

Lessons to Glean: 
• The failure of the parties to provide a valuation of all the assets included in the sale complicated the evaluation of 
bids. In particular, the value of certain avoidance actions and releases of insiders were not calculated.  
• The danger of ex parte communications with bidders (especially encouraging bidders to increase their bids, or 
promising bidders a role in the future enterprise if they do increase their bid). You should not give a bidder a message 
such as “if you bid X, you win.” 
• The risk of keeping a party in the process who is unlikely to win, just to drive the price up (e.g., an unintended “shill”).  
• The pitfalls of collusive bidding, even when all the major parties to the sale seemingly agree. 

 

§	363	Auc8on	Sale	! 

Closing	&	Post-Sale	Approval		

Phase	5:	Post-Auc<on	Issues	&	Approval	of	Sale	

	

Key Issues in this Phase: 
5 
Post-Sale Approval Hearing 
• Each § 363 sale must be approved by the Bankruptcy Court. There may be an opportunity to challenge or appeal a 
sale under § 363(m) if there were deficiencies in the sale procedure. Use a court reporter to generate a transcript of the 
auction to help alleviate these issues. 
 

Transition Services Agreement 
• Post-closing services must be tied down by prior agreement or in advance of a sale hearing.  
 

Approval from Board of Directors 
• If approval was not required/obtained prior to or at the Auction, it must be obtained post-sale. 
 

Consummation / Delivery Issues 
• Make sure that all necessary third parties to the transfer documents (e.g., a non-Debtor spouse) are appropriately 
treated in the Bidding procedures. You do not want to have a “hold-out” at closing. 
 

§	363	Auc8on	Sale	
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Avoiding	Poten<al	Pi+alls		in	Bidding	Procedures	&	Conduct	at	Auc<on		

Examples	of	Contested	§	363	Auc<on	Sales	

	

In re Schutt Sports, Inc., et al., (Bankr. D. Del.), Case No. 10-12795: 
Fact Synopsis: 
• The debtor and its affiliates filed Chapter 11 cases and sought to sell their assets under § 363 to the stalking horse 
bidder or such other higher or better bidder. At the auction, bidders bid with non-cash consideration and gifted money to 
specific creditors.  When two out of four bidders remained, the auctioneer asked for best and final bids.   The Debtors 
accepted a lower cash bid as the highest or otherwise best bid.   The unsuccessful bidders objected to the approval of 
the sale.  Later, those creditors not benefiting from the “gifting” objected to the sale. 
 

Summary of Holding: The Court approved the Debtors’ selection of the winning bidder, which was at a lower price.  
The Court considered certain intangibles in the offer, including guaranteed jobs for six months to one year.  The Court 
concluded that the unsuccessful bidder made a strategic bidder error and the Court’s job was not to correct such an 
error.  The objections relating to “gifting” were later resolved through mediation. 
 

Lessons to Glean: 
• The highest cash bid is not always the winning bid. 
• Any alteration of bidding procedures must be clear on the record at the auction.  But, don’t count on the court to 
correct strategic bidding errors. 
If gifting to creditors occurs, make that clear to the Court and other creditors on proper notice. 

! §	363	Auc8on	Sale	

Avoiding	Poten<al	Pi+alls		in	Bidding	Procedures	&	Conduct	at	Auc<on		

Examples	of	Contested	§	363	Auc<on	Sales	

	

In re Qualteq, Inc. d/b/a VCT New Jersey, Inc., et al., (Bankr. N.D. 
Ill.), Case No. 12-05861: 

Fact Synopsis: 
• A group of affiliated companies filed for Chapter 11 protection, and a Chapter 11 trustee was appointed over the 
debtors’ estates. The trustee sought the sale of substantially all of the debtors’ assets under § 363, including a 
particular parcel of real property in Downers Grove, Illinois commonly known as “University Plaza.” The Trustee filed bid 
procedures which were approved by the Court, and held an auction of, inter alia, University Plaza. However, at the 
auction, the Trustee directed the sale to proceed by one round of “blind” bids, rather than pursuant to a typical auction 
process with all bidders in the room increasing bids by at least the minimum required amount. An unsuccessful bidder 
objected to the auction as improper.  
 

Summary of Holding: 
• The Court disagreed with the unsuccessful bidder and approved the sale over its objection.  The Court held that the 
bid procedures were followed.  The Trustee was allowed to alter the procedures at the auction and did so in 
accordance with the court approved procedures. 
 

Lessons to Glean: 
• There is some degree of flexibility afforded to Auctions – “audibles,” or deviations from the standard procedures, can 
be permissible if they are not collusive or deceptive. 
•  Alterations to the bidding procedures must be done in accordance with the court approved procedures. 

! §	363	Auc8on	Sale	
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Avoiding	Poten<al	Pi+alls		in	Bidding	Procedures	&	Conduct	at	Auc<on		

Examples	of	Contested	§	363	Auc<on	Sales	

	

In	re	George	Haldes	(Bankr.	N.D.	Ill.),	Case	No.	12-05861: 

Fact Synopsis: 
• The debtor, an individual, filed for chapter 11 protection, and as part of a confirmed plan of reorganization, conducted 
an auction sale  of his assets under § 363, including his primary residence. The Court approved bid procedures for the 
proposed sale, and  the debtor proceeded to conduct the auction under the terms of the confirmed plan.  The 
successful bidder was the primary secured creditor of the primary residence and the largest creditor of the debtor. 
However, when it came time for the debtor to convey the residence at closing, an issue arose. Specifically, the debtor’s 
wife, who had not filed bankruptcy, refused to sign the deed to the primary residence. Because the bid instructions and 
the confirmed plan did not unambiguously provide  for this contingency, and because the debtor's wife had never 
consented to the confirmed plan, an issue arose as to whether the bankruptcy court even had the jurisdiction necessary 
to compel the debtor’s spouse to convey the property.  
 

Summary of Holding: 
• The Court entered an order which modified/interpreted the confirmed plan to require the signature of the debtor’s 
spouse. The debtor appealed this order, and the case was settled before the appeal  was resolved on the merits. 
 

Lessons to Glean: 
• If a third party’s approval is required to convey the underlying asset sought to be sold at the auction, make sure the 
approvals are obtained prior to the sale, and are specifically contemplated in the bidding instructions. In other words, 
never assume that a third party will just execute a document, even if that third party is a non-debtor spouse.  
• Do not  wait until closing  or sale confirmation to resolve title issues. 
 

! §	363	Auc8on	Sale	
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