
2
01

7

2017 Northeast Bankruptcy 
Conference

Sealing the Deal: Negotiating, Documenting and Consummating Settlements 
in Bankruptcy

Sealing the Deal: Negotiating, 
Documenting and 
Consummating Settlements  
in Bankruptcy

C
O

N
C

U
RR

EN
T 

SE
SS

IO
N

Taruna Garg, Moderator
Murtha Cullina LLP; Boston

Jeanne P. Darcey
Sullivan & Worcester; Boston

Craig R. Jalbert
Verdolino & Lowey, P.C.; Foxboro, Mass.

Hon. Louis H. Kornreich (ret.)
Bernstein Shur; Bangor, Maine

Hon. Elizabeth S. Stong
U.S. Bankruptcy Court (E.D.N.Y.); Brooklyn



AMERICAN BANKRUPTCY INSTITUTE

15

 

1 
 

ABI 24th Annual Northeast Conference 2017 
Compromises and Settlements in Bankruptcy – The Basics 

Taruna Garg 
Murtha Cullina LLP 

 

 Rule 9019 of the Federal Rules of Bankruptcy Procedure provides, in pertinent 

part: 

On motion by the trustee and after notice and a hearing, the court may approve a 
compromise or settlement.  Notice shall be given to creditors, the United States 
trustee, the debtor, and indentured trustees as provided in Rule 2002 and to any 
other entity as the court may direct. 

 
Fed. R. Bankr. P. 9019(a).   The primary purpose of a compromise or settlement is to 

avoid the necessity of determining sharply contested and dubious issues.  See, e.g., 

Wil-Rud Corp. v. Lynch (In re California Associated Prods. Co.), 183 F.2d 946, 949 (9th 

Cir. 1950).  Settlements and compromises are a normal part of the bankruptcy process. 

Protective Comm. For Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 

390 U.S. 414, 424 (1968) (quoting Case v. Los Angeles Lumber Prods. Co., 308 U.S. 

106, 130 (1939)).  Indeed, “[c]ompromises are favored in bankruptcy.”  Hicks, Muse & 

Co. v. Brandt (In re Healthco Int’l, Inc.), 136 F.3d 45, 50 n.5 (1st Cir. 1998).  See also 9 

LAWRENCE P. KING, COLLIER ON BANKRUPTCY ¶ 9019.03[1] (15th ed.1993) (to minimize 

litigation and expedite the administration of a bankruptcy estate, “[c]ompromises are 

favored in bankruptcy.”). 

 In determining whether to approve a settlement, the bankruptcy court essentially 

is expected to “assess[] and balance the value of the claims . . . being compromised 

against the value . . . of the compromise proposal.”  Jeffrey v. Desmond, 70 F.3d 183, 

185 (1st Cir. 1995) (citation omitted).  The approval of a compromise is within the sound 

discretion of the bankruptcy judge, and a reviewing court will not overturn a decision to 
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approve a compromise absent a clear showing that the bankruptcy judge abused her 

discretion. Id.  

 The factors to be considered in approving settlement, as articulated by the 

First Circuit in Jeffrey include:  

(i) the probability of success in the litigation being compromised;  

(ii) the difficulties, if any, to be encountered in the matter of collection;  

(iii) the complexity of the litigation involved, and the expense, 

inconvenience and delay attending it; and  

(iv) the paramount interest of the creditors and a proper deference to 

their reasonable views in the premise.   

Id.; see also In re ServiSense.com, Inc., 382 F.3d 68, 72 (1st Cir. 2004). Courts in the 

First Circuit have recognized that the Jeffrey factors are not exclusive, and that public 

policy should also be considered in evaluating compromises as well. See In re High 

Voltage Eng'g Corp., 397 B.R. 579, 601-02 (Bankr. D. Mass. 2008), aff'd, 403 B.R. 163 

(D. Mass. 2009). 

 The burden of proof rests with the party seeking approval of the proposed 

settlement. Underwriters at Lloyd's, London v. Chancellor Corp. et al. (In re Adley), 333 

B.R. 587, 608 (Bankr. D. Mass. 2005).  Bankruptcy courts defer to the estate 

representative when examining the reasonableness of a settlement.  Hill v. Burdick (In 

re Moorhead Corp.), 208 B.R. 87, 89 (1st Cir. BAP 1997) (“The judge, however, is not to 

substitute her judgment for that of the trustee, and the trustee's judgment is to be 

accorded some deference.”), aff'd, 201 F.3d 428 (1st Cir.1998); In re 110 Beaver Street 

Partnership, 244 B.R. 185, 187 (Bankr. D. Mass. 2000) (“[T]he Court will defer to the 
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trustee's judgment and approve the compromise, provided the trustee demonstrates 

that the proposed compromise falls within the ‘range of reasonableness' and thus is not 

an abuse of his or her discretion.”).    

 In considering whether or not to settle a claim, the estate representative’s duty is 

“to reach an informed judgment, after diligent investigation, as to whether it would be 

prudent to eliminate the inherent risks, delays and expense of prolonged litigation in an 

uncertain case.”  In re C.R. Stone Concrete Contractors, Inc., 346 B.R. 32, 49 (Bankr. 

D. Mass. 2006).  “[T]he responsibility of the bankruptcy judge, and ours on review, is not 

to decide the numerous questions of law and fact raised by appellants but rather to 

canvass the issues and see whether the settlement falls below the lowest point in the 

range of  reasonableness.” Ars Brook LLC v. Jalbert (In re Servisense.com, Inc.), 382 

F.3d 68, 71–72 (1st Cir. 2004) (quoting In re Healthco Int'l, 136 F.3d at 51); see also  

Beacon Investments LLC v. MainePCS, LLC, 468 B.R. 1, 16 (D. Me. 2012) (noting that 

standard for evaluating proposed settlement fell within the “span of reasonableness” 

and that the settlement “may not be the most reasonable and it can be, basically, the 

least reasonable as long as it's within reason.”).  In so doing, this Court should consider 

“the experience and competence of the fiduciary proposing the settlement.”  Healthco, 

136 F.3d at 50.   

 “When augmentation of an asset involves protracted investigation or potentially 

costly litigation, with no guarantee as to the outcome, the trustee must tread 

cautiously—and an inquiring court must accord him wide latitude should he conclude 

that the game is not worth the candle.” LeBlanc v. Salem (In re Mailman Steam Carpet 

Cleaning Corp.), 212 F.3d 632, 635 (1st Cir.2000). The duty of the Chapter 7 trustee in 



18

2017 NORTHEAST BANKRUPTCY CONFERENCE

 

4 
 

considering whether to settle a claim is “... to reach an informed judgment, after diligent 

investigation, as to whether it would be prudent to eliminate the inherent risks, delays 

and expense of prolonged litigation in an uncertain case.” Kowal v. Malkemus (In re 

Thompson), 965 F.2d 1136, 1145 (1st Cir.1992).   

 Despite the broad deference afforded to fiduciaries, a compromise that fails to 

satisfy the Jeffrey standards may be properly denied by the court.  For instance, in In re 

C.R. Stone Concrete Contractors, Inc., 346 B.R. 32, 51 (Bankr. D. Mass. 2006), the 

bankruptcy court denied approval of a settlement after concluded that a complaint had 

at least a modest chance of providing a recovery to the estate far in excess of that 

provided by the compromise proposed by the trustee, particularly where counsel 

litigating the claims – also an administrative claimant objecting to the compromise – had 

agreed to pursue the claims on a contingency fee basis, and the proposed compromise 

left no recovery to unsecured creditors.  

 Lastly, where a settlement is not put forth by a fiduciary having authority and 

responsibility to act for the estate and who negotiated it in an arm's length transaction, 

but by a party who would benefit from the compromise, no deference is afforded.  In re 

Whispering Pines Estates, Inc., 370 B.R. 452, 461 (B.A.P. 1st Cir. 2007) (reversing 

order confirming chapter 11 plan proposed by creditor which contained overbroad 

release in favor of creditor).  
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Rule 9019-1 ALTERNATIVE DISPUTE RESOLUTION -- MEDIATION

(a)  Assignment of a Matter to Mediation.

The Court may direct any dispute arising in any case or proceeding (collectively,
“Matter”) to mediation sua sponte or upon the request of one or more party in interest.
The Court may determine which parties in interest shall participate in the mediation. If a
Matter is assigned to mediation, the parties shall comply with all applicable pleading,
discovery, and other deadlines and scheduling requirements.

(b)  Appointment of a Mediator.

The mediation participants shall select a mediator and at least one alternate from
the Mediation Register of approved mediators kept by the Clerk within 7 days of the
entry of the order assigning the matter to mediation. If the mediation participants cannot
agree within that time, or if the Court determines that selection of a mediator by the Court
is appropriate, then the Court shall appoint a mediator. Within 7 days of the selection of
a mediator, the mediation participants and the mediator shall submit a proposed consent
order appointing the mediator and describing the mediation procedures, including the
terms of the mediator’s compensation and expense reimbursement (the “Mediation
Order”). Procedures that are not set forth in the Mediation Order shall be governed by
agreement of the parties, by this rule, or by the mediator.

The proposed Mediation Order shall be accompanied by a verified statement by
the mediator stating that such person does not hold or represent an interest adverse to the
estate, except as specifically disclosed therein, and that such person is disinterested.

(c) Mediation Procedures.

(i) Unless the Court orders otherwise, the mediator and the
mediation participants shall agree on the time and location
for the initial mediation conference, which shall take place
as soon as practicable after the entry of the Mediation
Order, but no later than 30 days after the entry of the
Mediation Order. The mediator may require the mediation
participants to submit or exchange documents or
information, including a mediation statement, before the
initial mediation conference.

(ii) Each mediation participant that is an individual shall attend
the mediation conference in person. Each mediation
participant that is a government entity shall attend in person
by a representative who has, to the extent practicable,
authority to settle the matter. All other mediation
participants shall attend the mediation conference in person
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through a representative with authority to settle the matter.
The mediator may permit telephonic or video participation
in the mediation conference in appropriate circumstances.

(iii) The mediator shall determine the time and place for the
mediation, including mediation conferences and caucuses
between the mediator and a mediation participant, and the
submission or exchange of documents or information. The
mediator may not require a mediation participant who is
represented by counsel to meet with the mediator without
counsel present.

(iv) The mediator may set a deadline for the mediation
participants to respond to a settlement proposal, including a
settlement proposal by the mediator.

(v) Additional mediation procedures for the mediation may be
agreed upon by the mediator and the mediation participants
during the mediation process.

(d) Settlement Proposals by the Mediator.

The mediator may, but shall not be required to, make a settlement proposal to the
mediation participants. A settlement proposal by the mediator that is not accepted by the
mediation participants shall not be disclosed to the Court.

(e) Failure to Comply with the Mediation Rule.

If a mediation participant willfully fails to participate in good faith in the
mediation process, then the mediator shall submit to the Clerk and serve on the mediation
participants a report of the failure to participate. The report shall not be electronically
filed, shall state on the first page at the top right corner that it is being submitted to the
attention of the Clerk, and shall state that it is a report of a failure to mediate in good faith
that should not be filed or given to the Judge. The report shall not be sent to the Judge
presiding over the matter. The Clerk shall deliver the report to the Judge designated by
the Chief Judge for mediation, who will take appropriate action, including holding a
conference or hearing in person or telephone, and who may, in appropriate
circumstances, impose sanctions.

(f) Post-Mediation Procedures.

(i) If the mediation participants reach an agreement, then the
mediator shall serve upon the parties and file electronically
with the Court a report stating that the matter has been
settled.
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(ii) If the mediation participants do not reach an agreement,
and the mediator concludes that the mediation is at an
impasse, then the mediator shall serve upon the parties and
file with the Court a report stating that the mediation has
reached an impasse and should be concluded.

(iii) Upon the filing of the mediator’s report, the mediation will
be placed in suspense and the mediator will be excused
from undertaking any further actions, unless otherwise
requested by the mediation participants or directed by the
Court.

(g) Withdrawal from Mediation.

At any time, the Court may withdraw a matter from mediation if the Court
determines that the mediation referral is no longer appropriate. At any time, a party in
interest, the United States trustee, or the mediator may request a conference with the
Court or file a motion to withdraw a matter from mediation for cause.

(h) Mediator Compensation.

The mediator shall be compensated on terms that are satisfactory to the mediator
and the mediation participants. The mediator’s compensation shall be subject to Court
approval if the estate is to pay any part of the expense. The mediator and the mediation
participants shall set forth the terms of the mediator’s compensation in the Mediation
Order. Absent agreement or order to the contrary, the mediation participants shall pay
equal shares of the mediator’s compensation. If the mediator and the mediation
participants cannot agree on compensation terms, the Court shall fix terms that are
reasonable and just. The Court may also request the mediator serve pro bono or on a
reduced fee basis.

(i) Qualifications of the Mediator.

The Clerk shall maintain a Mediation Register. Appointments to the Mediation
Register shall be for 5-year terms. To qualify for appointment to the Mediation Register,
a person must:

(i) file an application in the form established by the Clerk;

(ii) not have been suspended from a professional organization
or have had a professional license revoked, not have
pending any proceeding to suspend or revoke such license,
not have resigned from any applicable professional
organization while an investigation into allegations of
misconduct which would warrant suspension, disbarment,
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or professional license revocation was pending; and not
been convicted of a felony;

(iii) not have been employed by the Court during the 36-month
period preceding the date of such person’s appointment to
the Mediation Register; and

(iv) meet the following minimum qualifications:

(A) For Lawyers Applying to be a Mediator: A
lawyer must:

(1) be, or have been, a member
in good standing of the New
York State bar for at least 5
years;

(2) be admitted to practice in one
of the district courts in the
Second Circuit;

(3) have completed at least 12
hours of mediation training;

(4) be willing to undertake a
minimum of 5 pro bono
mediation assignments during
the course of the 5-year term;

(5) file with the application
original and current
certificates of good standing
from the department of the
Supreme Court of New York
Appellate Division in which
he or she is admitted and
from one of the district courts
within the Second Circuit, or
if retired, have been a
member in good standing in
such courts; and

(6) be certified by the Chief Judge.

(B) For Other Professionals Applying to be a
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Mediator: A person must:

(1) be, or have been, authorized
to practice for at least 5 years
under the laws of the State of
New York as a professional,
including but not limited to,
an accountant, real estate
broker, appraiser, engineer,
or other professional
occupation;

(2) be an active member in good
standing and submit to the
Clerk proof of his or her
professional status, or if
retired, have been a member
in good standing, of any
applicable professional
organization;

(3) have completed a mediation
course or courses consisting
of at least 12 hours of
training;

(4) be willing to undertake a
minimum of five pro bono
mediation assignments during
the course of the 5-year term;
and

(5) be certified by the Chief Judge.

The Chief Judge may waive any of the requirements of this subdivision for good
cause set forth in the application. Each person certified as a mediator shall take an oath
or affirmation before his or her appointment to the Mediation Register.

(j) Removal from the Mediation Register.

A person may be removed from the Mediation Register at the person’s request or
by the Chief Judge.

(k) The Mediation Register.
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The Clerk shall maintain the Mediation Register at the Court’s Website and in the
Clerk’s office. The Mediation Register shall list the persons appointed to the Mediation
Register, together with a brief biography and fee information supplied by the mediator to
the Clerk. The Clerk shall also maintain for public inspection the applications filed by
persons appointed to the Mediation Register.

(l) Confidentiality.

Any oral or written statements made by the mediator, the mediation participants,
or others during the mediation process shall not be disclosed by any of the mediation
participants, their agents, or the mediator, except that such statements may be disclosed to
a Judge designated to hear a matter under subdivision (e) of this rule. Matters not to be
disclosed include, without limitation:

(i) views expressed or suggestions made by a participant with
respect to a possible settlement of the dispute;

(ii) whether a participant indicated a willingness to accept a
proposal for settlement made by the mediator;

(iii) proposals made or views expressed by the mediator;

(iv) statements or admissions made by a participant; and

(v) documents prepared for use in the mediation.

Records, reports, or other documents received by a mediator shall be confidential
and shall not be provided to the Court except as required by subdivision (e) of this rule.
The mediator shall not be compelled to testify or disclose any information concerning the
mediation in any forum or proceeding, except as required by subdivision (e) of this rule.
Unless the mediation participants and the mediator agree or the Court orders otherwise,
60 days after the mediator files a report under subdivision (f) of this rule, the mediator
may discard the submissions made by the mediation participants and any other
documents or information relating to the mediation.

Rule 408 of the Federal Rules of Evidence and any applicable federal or state
statute, rule, common law, or judicial precedent relating to the privileged nature of
settlement discussions, mediation, or other alternative dispute resolution procedure shall
apply to statements and information that may not be disclosed pursuant to this rule.
Information otherwise discoverable or admissible in evidence shall not be immunized
from discovery or inadmissible in evidence because it was disclosed in the mediation.

(m) Immunity.

The mediator shall be immune from claims arising out of acts or omissions arising
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from or relating to his or her service as a Court appointee, to the maximum extent
allowed by law.

REFERENCE: Federal Rule of Evidence 408
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK
--------------------------------------------------------------x
In re Chapter 11

51 ELDERT LLC,  Case No. 10-46346-ess
                                       

Debtor.
--------------------------------------------------------------x

PRE-HEARING ORDER

WHEREAS, on July 2, 2010, 51 Eldert LLC filed a voluntary petition for relief under

Chapter 11 of the Bankruptcy Code; and

WHEREAS, on June 2, 2011, a status conference and hearing on approval of the First

Amended Disclosure Statement were held at which the Debtor, the United States Trustee, and

Valley National Bank appeared and were heard; and 

WHEREAS, the parties dispute the value of the Debtor’s property, and the Court will

conduct an evidentiary hearing to determine that issue.

NOW, THEREFORE, it is hereby

ORDERED, that the parties concerned shall confer and then prepare, execute, and file

with the Court on or before June 23, 2011, a joint document captioned “Joint Pre-Hearing

Statement” that provides:

1. A statement of the material facts in dispute.

2. A statement of the material facts not in dispute.

3. A description of the legal and factual issues to be decided by the Court, and any
anticipated dispositive motion practice.

4. The estimated length of the evidentiary hearing.

5. A statement as to whether any attempts have been made at resolving any of the
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issues in dispute and any results of such attempts, and whether non-binding
mediation under the Court’s Alternative Dispute Resolution program, pursuant to
Rule 9019-1 of the Local Rules for the United States Bankruptcy Court for the
Eastern District of New York, would be of assistance.

6. A list of the exhibits to be offered by each party, and whether an objection to
admissibility is anticipated.   

7. A list of the fact and expert witnesses to be called by each party and a statement
as to which disputed issues of fact such witness’ testimony will be directed.

It is expected that a single Joint Pre-Hearing Statement will be filed.  However, if a single

Joint Pre-Hearing Statement cannot be filed, then the parties may file separate Pre-Hearing

Statements, together with an affirmation of counsel explaining why a joint statement could not

be filed, with proof that each has been served upon all parties.  And it is further

ORDERED, that each party shall provide the Court with three sets of pre-marked exhibits

to be offered in a tabbed and indexed binder; and it is further

ORDERED, that the parties shall appear on June 30, 2011, at 1:00 p.m., for a hearing on

the valuation of the property before the Honorable Elizabeth S. Stong, United States Bankruptcy

Court for the Eastern District of New York, 271 Cadman Plaza East, Courtroom 3585, Brooklyn,

New York 11201.
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK
-----------------------------------------------------------------x

In re Chapter 7

DAVID DEBTOR, Case No. 13-46260-ess

Debtor.

---------------------------------------------------------------x
PAMELA PLAINTIFF, Adv. Pro. No. 13-01030-ess

Plaintiff,
v.

DAVID DEBTOR,

Defendant.
-----------------------------------------------------------x

MEDIATION REFERRAL ORDER

WHEREAS, on January 27, 2013, Pamela Plaintiff commenced an adversary proceeding

against David Debtor, seeking to determine the nondischargeability of a debt pursuant to

Bankruptcy Code Section 523, and for other relief; and

WHEREAS, on May 30, 2013, the Court held a hearing at which the parties, by their

respective counsel, appeared and were heard, and consented to submit certain unresolved issues

in this adversary proceeding to mediation.

NOW THEREFORE, it is hereby

ORDERED, that the parties are referred to mediation pursuant to Rule 9019-1 of the

Local Rules for the United States Bankruptcy Court for the Eastern District of New York; and it

is further

ORDERED, that on or before June 14, 2013, the parties shall select a mediator from the
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Mediation Register of approved mediators kept by the Clerk of Court and available on the

Court’s website, or from the register of approved mediators of the United States Bankruptcy

Court for the Southern District of New York, or alternatively, the parties may also consider and

select a suitably qualified mediator who is not on these panels; and it is further

ORDERED, that on or before June 14, 2013, the parties shall submit a stipulation and

mediation order (a proposed form of which is annexed hereto) to be so-ordered by this Court,

which authorizes the appointment of the jointly-selected mediator and sets forth the terms of the

mediation; and it is further 

ORDERED, that in the event that the parties are not able jointly to select a mediator on or

before June 14, 2013, then they shall advise the Court in writing and a telephone conference with

the Court shall be scheduled; and it is further

ORDERED, that an individual with final authority to settle this controversy and to bind

the party shall attend the mediation on behalf of each party; and it is further 

ORDERED, that an adjourned status conference in this case shall be held on September

20, 2013, at 9:30 a.m. at the United States Bankruptcy Court for the Eastern District of New

York, 271 Cadman Plaza East, Brooklyn, New York 11201, Courtroom 3585.

2
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NEW YORK
-----------------------------------------------------------------x

In re Chapter 7

DAVID DEBTOR, Case No. 13-46260-ess

Debtor.

---------------------------------------------------------------x
PAMELA PLAINTIFF, Adv. Pro. No. 13-01030-ess

Plaintiff,
v.

DAVID DEBTOR,

Defendant.
-----------------------------------------------------------x

STIPULATION AND MEDIATION ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the undersigned parties:
1. The parties shall participate in mediation, whereby a neutral and impartial person

will assist them in attempting to reach a mutually acceptable negotiated resolution
of the dispute between them (the “Mediation”).

2. The parties jointly accept                                 to provide mediation services to
them (the “Mediator”).

3. The Mediation shall be non-binding.

4. The Mediator shall not have authority to render a decision that shall bind the
parties.

5. The parties are not obligated to agree to any proposals which are made during the
Mediation.

6. No party shall be bound by anything said or done during the Mediation, unless
either a written and signed stipulation is entered into or the parties enter into a
written and signed agreement.

7. The Mediator may meet in private conference with less than all of the parties.

8. Information obtained by the Mediator, either in written or oral form, shall be
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confidential and shall not be revealed by the Mediator unless and until the party
who provided that information agrees to its disclosure.

9. The Mediator shall not, without the prior written consent of both parties, disclose
to the Court any matters which are disclosed to him or her by either of the parties
or any matters which otherwise relate to the Mediation.

10. The Mediation shall be considered a settlement negotiation for the purpose of all
federal and state rules protecting disclosures made during such conferences from
later discovery or use in evidence.  The entire procedure shall be confidential, and
no stenographic or other record shall be made except to memorialize a settlement
record.  All communications and conduct, oral or written, during the Mediation
by any party or a party’s agent, employee, or attorney are confidential and, where
appropriate, are to be considered work product and privileged.  Such conduct,
statements, promises, offers, views and opinions shall not be subject to discovery
or admissible for any purpose, including impeachment, in any litigation or other
proceeding involving the parties; provided, however, that evidence otherwise
subject to discovery or admissible is not excluded from discovery or admission in
evidence simply as a result of it having been used in connection with this
Mediation process.

11. The Mediator and his or her agents shall have the same immunity as judges and
court employees have under Federal law and the common law from liability for
any act or omission in connection with the Mediation, and from compulsory
process to testify or produce documents in connection with the Mediation.

12. The parties (i) shall not call or subpoena the Mediator as a witness or expert in
any proceeding relating to the Mediation, the subject matter of the Mediation, or
any thoughts or impressions which the Mediator may have about the parties in the
Mediation; (ii) shall not subpoena any notes, documents or other material
prepared by the Mediator in the course of or in connection with the Mediation;
and (iii) shall not offer in evidence any statements, views, or opinions of the
Mediator.

13. The Mediator’s compensation shall be on such terms as are satisfactory to the
Mediator and the parties, and shall be subject to Court approval if the estate is to
be charged with such expense.  Absent agreement or Court order to the contrary,
the parties to the Mediation shall pay equal shares of the Mediator’s
compensation.

14. An individual with final authority to settle the matter and to bind the party shall
attend the Mediation on behalf of each party.

Dated: _________________________
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________________________________ ________________________________
Plaintiff Defendant

________________________________ ________________________________
Attorneys for Plaintiff Attorneys for Defendant

Consented to:
_________________________________

________________________________
Mediator

IT IS SO ORDERED

___________________________
Elizabeth S. Stong
United States Bankruptcy Judge

Dated:  Brooklyn, New York
             _____________, 2013
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Model Rule 1 
Mediation 
 

 
Prepared by the American Bankruptcy Institute’s Mediation Committee 

1 

(a) Types of Matters Subject to Mediation.  The court may assign to mediation any 
dispute arising in a bankruptcy case, whether or not any adversary proceedings or 
contested matters is presently pending with respect to such dispute. Parties to an 
adversary proceeding, contested matter and a dispute not yet pending before the 
court, may also stipulate to mediation, subject to court approval. 
 

(b) Effects of Mediation on Pending Matters.  The assignment of a matter to mediation 
does not relieve the parties to that matter from complying with any other court orders 
or applicable provisions of the U.S. Code, the Bankruptcy Rules or these Local Rules. 
Unless otherwise ordered by the court, the assignment to mediation does not delay or 
stay discovery, pretrial hearing dates or trial schedules. Any party may seek such 
delay or stay, and the court, after notice and hearing, may enter appropriate orders.  
 

(c) The Mediation Conference. 
 

(i) Informal Mediation Discussions.  The mediator shall be entitled to confer with 
any or all a) counsel, b) pro se parties, c) parties represented by counsel, with 
the permission of counsel to such party and d) other representatives and 
professionals of the parties, with the permission of a pro se party or counsel to 
a party, prior to, during or after the commencement of the mediation 
conference (the “Mediation Process”). The mediator shall notify all Mediation 
Participants of the occurrence of all such communications, but no advance 
notice or permission from the other Mediation Participants shall be required. 
The topic of such discussions may include all matters which the mediator 
believes will be beneficial at the mediation conference or the conduct of the 
Mediation Process, including, without limitation, those matters which will 
ordinarily be included in a Submission under Local Rule 1(c)(iii). . All such 
discussions held shall be subject to the confidentiality requirements of 
subsection (d) of this Local Rule 1.  
 

(ii) Time and Place of Mediation Conference.  After consulting with the parties 
and their counsel, as appropriate, the mediator shall schedule a time and 
place for the mediation conference that is acceptable to the parties and the 
mediator. Failing agreement of the parties on the date and location for the 
mediation conference, the mediator shall establish the time and place of the 
mediation conference on no less than twenty one (21) days' written notice to 
all counsel and pro se parties. The mediation conference may be concluded 
after any number of sessions, all of which shall be considered part of the 
mediation conference for purposes of this Local Rule. 
 

(iii) Submission Materials.  Each Mediation Participant (as defined below) shall 
submit directly to the mediator such materials (the "Submission") as are 
directed by the mediator after consultation with the Mediation Participants. 
The mediator may confer with the Mediation Participants, or such of them as 
the mediator determines appropriate, to discuss what materials would be 
beneficial to include in the Submission, the timing of the Submissions and 
what portion of such materials, if any, should be provided to the mediator but 
not to the other parties. No Mediation Participant shall be required to provide 
its Submission, or any part thereof, to another party without the consent of the 
submitting Mediation Participant. The Submission shall not be filed with the 
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Model Rule 1 
Mediation 
 

 
Prepared by the American Bankruptcy Institute’s Mediation Committee 

2 

court and the court shall not have access to the Submission. A Submission 
shall ordinarily include an overview of the facts and law, a narrative of the 
strengths and weaknesses of a party’s case, the anticipated cost of litigation, 
the status of any settlement discussions and the perceived barriers to a 
negotiated settlement. 
 

(iv) Attendance at Mediation Conference. 
 

(A) Persons Required to Attend.  Unless excused by the mediator upon a 
showing of hardship, or if the mediator determines that it is consistent 
with the goals of the mediation to excuse such party, the following 
persons (the ” Mediation Participants”) must attend the mediation 
conference personally: 
 

1) Each party that is a natural person; 
 

2) If the party is not a natural person, including a governmental 
entity, a representative who is not the party's attorney of record 
and who has authority to negotiate and settle the matter on 
behalf of the party, and prompt access to any board, officer, 
government body or official necessary to approve any 
settlement that is not within the authority previously provided to 
such representative; 
 

3) The attorney who has primary responsibility for each party's 
case;  
 

4) Other interested parties, such as insurers or indemnitors, 
whose presence is necessary, or beneficial to, reaching a full 
resolution of the matter assigned to mediation, and such 
attendance shall be governed in all respects by the provisions 
of this subparagraph (c)(iv) of this Local Rule 1. 
 

(B) Persons Allowed to Attend.  Other interested parties in the bankruptcy 
case who are not direct parties to the dispute, i.e., representatives of a 
creditors committees, may be allowed to attend the mediation 
conference, but only with the prior consent of the mediator and the 
Mediation Participants, who will establish the terms, scope and 
conditions of such participation. Any such interested party that does 
participate in the mediation conference will be subject to the 
confidentiality provisions of Local Rule 1(d) and shall be a Mediation 
Participant. 
 

(C) Failure to Attend.  Willful failure of a Mediation Participant to attend 
any mediation conference, and any other material violation of this 
Local Rule, may be reported to the court by any party, and may result 
in the imposition of sanctions by the court. Any such report shall 
comply with the confidentiality requirement of Local Rule 1(d). 
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(v) Mediation Conference Procedures.  After consultation with the Mediation 
Participants or their counsel, as appropriate, the mediator may establish 
procedures for the mediation conference.  
 

(vi) Settlement Prior to Mediation Conference.  In the event the parties reach an 
agreement in principle after the matter has been assigned to mediation, but 
prior to the mediation conference, the parties shall promptly advise the 
mediator in writing. If the parties agree that a settlement in principle has been 
reached, the mediation conference shall be continued (to a date certain or 
generally as the mediator determines) to provide the parties sufficient time to 
take all steps necessary to finalize the settlement. As soon as practicable, but 
in no event later that thirty (30) days after the parties report of an agreement in 
principle, the parties shall confirm to the mediator that the settlement has been 
finalized. If the agreement in principle has not been finalized, the mediation 
conference shall go forward, unless further extended by the mediator, or by 
the court. 
 

(d) Confidentiality of Mediation Proceedings. 
 

(i) Protection of Information Disclosed at Mediation.  The mediator and the 
Mediation Participants are prohibited from divulging, outside of the mediation, 
any oral or written information disclosed by the Mediation Participants or by 
witnesses in the course of the mediation (the “Mediation Communications”). 
No person, including without limitation, the Mediation Participants and any 
person who is not a party to the dispute being mediated or to the Mediation 
Process (a “Person”) , may rely on or introduce as evidence in any arbitral, 
judicial or other proceeding, evidence pertaining to any aspect of the 
Mediation Communications, including but not limited to: (A) views expressed 
or suggestions made by a party with respect to a possible settlement of the 
dispute; (B) the fact that another party had or had not indicated willingness to 
accept a proposal for settlement made by the mediator; (C) proposals made or 
views expressed by the mediator; (D) statements or admissions made by a 
party in the course of the mediation; and (E) documents prepared for the 
purpose of, in the course of, or pursuant to the mediation. In addition, without 
limiting the foregoing, Rule 408 of the Federal Rules of Evidence, any 
applicable federal or state statute, rule, common law or judicial precedent 
relating to the privileged nature of settlement discussions, mediations or other 
alternative dispute resolution procedures shall apply. Information otherwise 
discoverable or admissible in evidence does not become exempt from 
discovery, or inadmissible in evidence, merely by being used by a party in the 
mediation. However, except as set forth in the previous sentence, no Person 
shall seek discovery from any of the Mediation Participants with respect to the 
Mediation Communications. 
 

(ii) Discovery from Mediator.  The mediator shall not be compelled to disclose to 
the court or to any Person outside the mediation conference any of the 
records, reports, summaries, notes, Mediation Communications or other 
documents received or made by the mediator while serving in such capacity. 
The mediator shall not testify or be compelled to testify in regard to the 
mediation or the Mediation Communications in connection with any arbitral, 
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judicial or other proceeding. The mediator shall not be a necessary party in 
any proceedings relating to the mediation. Nothing contained in this paragraph 
shall prevent the mediator from reporting the status, but not the substance, of 
the mediation effort to the court in writing, from filing a final report as required 
herein, or from otherwise complying with the obligations set forth in this Local 
Rule 1. 
 

(iii) Protection of Proprietary Information.  The Mediation Participants and the 
mediator shall protect proprietary information. Proprietary information should 
be designated as such by the Mediation Participant seeking such protection, 
in writing, to all Mediation Participants, prior to any disclosure of such 
proprietary information. Such designation shall not require the disclosure of 
the proprietary information, but shall include a description of the type of 
information for which protection is sought. Any disputes as to the protection of 
proprietary information may be decided by the court.  
 

(iv) Preservation of Privileges.  The disclosure by a party of privileged information 
to the mediator does not waive or otherwise adversely affect the privileged 
nature of the information. 
 

(e) Recommendations by Mediator.  The mediator is not required to prepare written 
comments or recommendations to the parties. Mediators may present a written 
settlement recommendation memorandum to parties, or any of them, but not to the 
court. 
 

(f) Post-Mediation Procedures. 
 

(i) Filings by the Parties.  If an agreement in principle for settlement is reached 
(even if the agreement in principle is subject to the execution of a definitive 
settlement agreement or court approval, and is not binding before that date) 
during the mediation conference, one or more of the Mediation Participant 
shall file a notice of settlement or, where required, a motion and proposed 
order seeking court approval of the settlement.  

(ii) Mediator's Certificate of Completion.  After the conclusion of the mediation 
conference (as determined by the mediator), the mediator shall file with the 
court a certificate in the form provided by the court ("Certificate of 
Completion") notifying the court about whether or not a settlement has been 
reached. Regardless of the outcome of the Mediation Process, the mediator 
shall not provide the court with any details of the substance of the conference 
or the settlement, if any.  

(iii) If the Agreement in Principle is not completed.  If the parties are not able or 
willing to consummate the agreement in principle that was reached during the 
mediation conference, and the agreement in principal never becomes a 
binding contract, the substance of the proposed settlement shall remain 
confidential and shall not be disclosed to the court by the mediator or any of 
the Mediation Participants.  
 

(g) Withdrawal from Mediation.  Any matter assigned to mediation under this Local Rule 
may be withdrawn from mediation by the court at any time. Any Mediation Participant 
may file a motion with the court seeking authority to withdraw from the mediation or 
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seeking to withdraw any matter assigned to mediation by court order from such 
mediation. 
 

(h) Termination of Mediation.  Upon the filing of a mediator's Certificate of Completion 
under Local Rule 1(f) (ii) or the entry of an order withdrawing a matter from mediation 
under Local Rule 1(g) the mediation will be deemed terminated and the mediator 
excused and relieved from further responsibilities in the matter without further order of 
the court. If the Mediation Process does not result in a resolution of all of the disputes 
in the assigned matter, the matter shall proceed to trial or hearing under the court's 
scheduling orders. However, the court shall always have the discretion to reinstitute 
the Mediation Process if the court determines that such action is the most appropriate 
course under the circumstances. In such event, Local Rule 1 and Local Rule 2 shall 
apply in the same manner as if the mediation were first beginning pursuant to Local 
Rule 1(a). 
 

(i) Applicability of Rules to a Particular Mediation.  The court may, upon request of one 
or more parties to the mediation, or on the court’s own motion, declare that one or 
more of provisions of this Local Rule may be suspended or rendered inapplicable with 
respect to a particular mediation except Local Rule 1(d) and Local Rule 1(j). 
Otherwise these Local Rules shall control any mediation related to a case under the 
Bankruptcy Code. 
 

(j) Immunity.  Aside from proof of actual fraud or other willful misconduct, mediators shall 
be immune from claims arising out of acts or omissions incident or related to their 
service as mediators appointed by the bankruptcy court. See, Wagshal v. Foster, 28 
F.3d. 1249 (D.C. Cir. 1994). Appointed mediators are judicial officers clothed with the 
same immunities as judges and to the same extent set forth in Title 28 of the United 
States Code. 
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ADR Meets Bankruptcy: Cross-Purposes or Cross-Pollination?

*387 SOME REFLECTIONS FROM THE BENCH ON ALTERNATIVE DISPUTE RESOLUTION IN BUSI-
NESS BANKRUPTCY CASES
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The notion that most people want black-robed judges, well-dressed lawyers and fine paneled
courtrooms as the setting to resolve their disputes is not correct. People with problems, like people with
pains, want relief, and they want it as quickly and inexpensively as possible.

Chief Justice Warren E. Burger,

Our Vicious Legal Spiral, 16 JUDGES J. 23, 49 (Fall 1977).

More than ten years ago, I wrote a short article for the ALI-ABA publication The Practical Litigator entitled
“A User's Guide to Alternative Dispute Resolution in Business Cases.” At the time, I was a commercial litigator
at a large New York-based law firm, and my practice was concentrated in complex business cases, generally rep-
resenting defendants. My interest in alternative dispute resolution flowed from my growing conviction that the
best litigator should know how to take a problem-solving approach to a case. I also began to see that often, even
an imperfect settlement can be a better outcome for the client than a good trial. I became trained as a mediator,
joined the mediator panel of the federal district court, and helped to establish a court-annexed mediation pro-
gram for New York State Supreme Court's Commercial Division, in Manhattan. I also served from time to time
as an arbitrator. But overwhelmingly, my practice and perspective remained that of a big-firm litigator.

Fast forward about ten years, to late 2009. It has been my privilege to serve as a bankruptcy judge for more
than six years, since September 2003. I go to work in a federal courthouse, I wear a robe rather than a suit in the
courtroom, and I conduct conferences, motions, and trials nearly every day. I have presided over thousands of
bankruptcy cases, and issued more orders determining more issues than I can count. Our docket, like many
courts' dockets, is largely made up of individual consumer cases, and my work is divided about equally between
consumer and business cases.

It would be reasonable to assume that having traversed the divide between bar and bench, and having be-
come part of the adjudicatory process--the very dispute resolution process to which mediation and other ADR
techniques posit themselves as “alternative”--I would no longer look to ADR tools as effective means of dispute
resolution. But it would also be wrong.

The fact is, as a bankruptcy judge, I see more, not fewer, reasons for counsel, clients, and parties to consider
ADR tools and techniques, including facilitated negotiations and mediation, to resolve and even to avoid dis-
putes. The purpose of this article is to revisit some of the topics from ten years ago with the additional *388 per-
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spective of the bench, and to consider how these topics apply in the simultaneously broad and specialized con-
text of dispute resolution in business bankruptcy cases.

I. ADR: THE BIG PICTURE

Ask most lawyers to define alternative dispute resolution and you'll usually get a list of the formal and in-
formal processes for resolving disputes between parties that do not entail bringing the dispute to closure in a
court proceeding. Ask most judges and you'll hear answers ranging from deep knowledge and engagement in the
issues to a gentle mistrust that such processes belong in, or even near, a courthouse.

Ten years ago, I wrote that ADR is more than the processes it encompasses, and that in the business dispute
setting especially, the best way to think about ADR is in terms of its goals. The goals of ADR in business dis-
putes always include resolving the parties' dispute, but they often go farther. An important goal in one situation
may be preserving the parties' relationship. In another it may be managing and minimizing the costs and burdens
of the dispute. And in yet another it may be addressing the underlying issues that gave rise to the dispute so that
future disputes can be avoided. Or in the most common case there may be a combination of goals, some more
apparent than others.

As a bankruptcy judge, this seems even truer. The bankruptcy process is well served by counsel and parties
who know their case and the applicable law, understand the business, and can navigate effectively the bank-
ruptcy process as set forth in the Bankruptcy Code and Rules. But it is also essential that counsel appreciate their
role as problem solvers. In a federal civil action, the parties may litigate for months or even years without en-
countering the judge. In a business bankruptcy case, the parties may appear in court on “first-day” motions with-
in the first hours or days after the petition commencing the case is filed. Those hearings address matters that are
the life-blood of the company's potential reorganization, including whether the company may use its cash collat-
eral, pay its workers, and borrow funds to keep the door open and the lights on. These “first-day” motions may
begin as contested matters and end up in a consensual resolution, often with significant input from the bank-
ruptcy judge.

So how do these goals of ADR measure up against the problem-solving goals of the bankruptcy process?
One commonly articulated goal is preserving the parties' relationships. In the reorganization of a business, the
company's financial distress may have damaged key relationships with any or all of lenders, suppliers, landlords,
and customers. The failure to repair any one of these relationships can spell disaster for the company's prospects
to reorganize successfully. Another often-cited goal is keeping costs down. Of course, this is essential in a bank-
ruptcy case. And a third goal can be to address the underlying issues that caused the difficulties in the first
place-- this is a fundamental challenge in a business restructuring. If the company *389 does not address the un-
derlying causes of its financial distress, it is likely not to succeed in its reorganization efforts.

Courts have been supportive of ADR initiatives by parties to disputes before them. As one court observed:

We recognize that [ADR] is an evolving concept and that new mechanisms, often borrowing on more
traditional ones, are being created. Although we would not likely be inclined to enforce an agreement to
resolve a dispute through trial by combat or ordeal, we do not wish to put a straightjacket on the creative
development of new forms of [ADR] that individual parties, or industries, find useful and preferable to lit-
igation.

Annapolis Prof'l Firefighters Local 1926 v. City of Annapolis, 642 A.2d 889, 895 n. 6 (Md. Ct. Spec. App.
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1994).

So ten years ago, as a litigator, I wondered why so many lawyers seem to mistrust ADR for the resolution of
business disputes. And I questioned why so many ADR practitioners, including “neutrals” who conduct ADR
processes such as mediation, arbitration, and early neutral evaluation, mistrust business lawyers who seek to
have a role in ADR? Now I would ask two additional questions: why do some courts seem to avoid ADR as a
case management tool, and why are some ADR professionals, including arbitrators and mediators, concerned
about courts embracing these techniques?

Then and now, my answer is the same--not for any good reason. Courts can only improve their case manage-
ment by understanding and incorporating ADR tools where appropriate. These are simply additional tools, and
potentially very effective tools, to achieve a creative, efficient, and productive resolution to a business problem.

Similarly, skilled ADR professionals have nothing to fear from the involvement of courts in the dispute res-
olution process. A judge who understands the mediation process can help the parties address both their posi-
tions and their interests. It is often easier for a judge than for counsel to identify both strengths and weaknesses
of the parties' positions, and to suggest the possibility of settlement. The court can also remind the parties that
the alternative to a negotiated resolution is a prompt hearing or trial date and a decision that will leave at least
one party, and perhaps many parties, worse off than a negotiated resolution.

As a lawyer, I found that well-prepared lawyers can be among the most highly skilled and creative negotiat-
ors and can provide needed information and guidance to clients attempting to solve their business disputes. They
are also most aware of their clients' “BATNA”--the best alternative to a negotiated agreement.

As a bankruptcy judge, it's apparent that it would be impossible to function effectively as a business bank-
ruptcy lawyer without a problem-solving approach to disputes and the skills necessary to accomplish that result,
including through the *390 thoughtful use of ADR. And courts should be able to promote, not inhibit, consensu-
al resolutions through case management. Bankruptcy litigation moves at an accelerated pace, but it still imposes
significant burdens in attorneys' fees, client time, and negative publicity. It can damage a company's business re-
lationships at a time when they may already be fragile. And there is likely to be the distraction of uncertainty
about the ultimate outcome. Equally important, courtroom contests can shift the parties' focus toward past dis-
agreements rather than future opportunities, and can damage or even destroy the parties' prospects for a reorgan-
ization that would be a mutually beneficial outcome.

II. THE HISTORICAL BACKGROUND OF ADR

In many respects, the goals and processes of ADR are not new. Since 1937, the Federal Rules of Civil Pro-
cedure have authorized courts to conduct judicial settlement conferences, with the aim of achieving early and
cost-effective settlements. In its present form, Rule 16(a)(1) authorizes the court to direct the attorneys for the
parties and any unrepresented parties to attend a conference “for such purposes as ... expediting the disposition
of the action.” Rule 16(c)(2)(I) also directs that, at the pre-trial conference, the court may take “appropriate ac-
tion” as to “settling the case and using special procedures to assist in resolving the dispute when authorized by
statute or local rule.” The Rule further provides that the court may require “a party or its representative [to] be
present or reasonably available by other means to consider possible settlement.” FED. R. CIV. P. 16(c). See gen-
erally Wagshal v. Foster, 28 F.3d 1249, 1252-53 (D.C. Cir. 1994), cert. denied, 514 U.S. 1004 (1995)
(comparing process of mediation to obligations under Rule 16); Nick v. Morgan's Foods, Inc., 270 F.3d 590,
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595 (8th Cir. 2001); Negron v. Woodhull Hosp., 173 F. App'x 77, 79 (2d Cir. 2006); Bulkmatic Transp. Co. v.
Pappas, No. 99Civ. 12070(RMB)(JCF, 2002 WL 975625, at *2 (S.D.N.Y. May 9, 2002). Even in its original
1937 incarnation, Rule 16 authorized courts to “direct the attorneys for the parties to appear before it for a con-
ference to consider ... [t]he simplification of the issues [and] [s]uch other matters as may aid in the disposition of
the action.” FED. R. CIV. P. 16, as adopted, 308 U.S. 645; Cong. Rec., vol. 83, pt. 1, p. 13, Exec. Comm. 905;
H. Doc. 460 and H. Doc. 588, 75th Cong. (1938).

Rule 16's provisions authorizing courts to promote settlement and “resolv[e] the dispute” through case ad-
ministration are made applicable to bankruptcy litigation by Federal Rule of Bankruptcy Procedure 7016 and its
predecessor, Bankruptcy Rule 716, which provide that Rule 16 applies in bankruptcy adversary proceedings. As
the 1973 Advisory Committee's Note to Rule 716 explains, “[t]he economies of time and money and greater effi-
ciency in the judicial process attainable by the use of pre-trial procedures should be available in adversary pro-
ceedings in bankruptcy cases.” See Leon R. Yankwich, The Impact of the Federal Rules of Civil Procedure in
Bankruptcy, 42 CAL. L. REV. 738, 756 (1954); Bankr. R. 716 advisory *391 committee's note (1973, super-
seded 1983). Compare Bankr. R. 716 (1973) with FED. R. BANKR. P. 7016 (no substantive change).

Congress dramatically expanded the role of ADR in the federal courts in 1990, with the adoption of the Civil
Justice Reform Act (“CJRA”), 28 U.S.C. §§ 471-82. Recognizing that the expansion of ADR was one of the
“cornerstone principles” of the CJRA, the Senate Judiciary Committee stated:

[T]he last 15 years have witnessed the burgeoning use of dispute resolution techniques other than
formal adjudication by courts .... While the data is not yet complete, studies of various ADR programs
have shown generally favorable results .... As the Federal Courts Study Committee concluded:
‘Experience to date provides solid justification for allowing individual federal courts to institute ADR
techniques in ways that best suit the preferences of bench, bar and interested publics ....’ The [Judiciary]
committee strongly agrees with this assessment.

S. REP. NO. 101-416, at 28 (1990), reprinted in 1990 U.S.C.C.A.N. 6802, 6831.

In the CJRA, Congress required every federal district court to adopt a Civil Justice Expense and Delay Re-
duction Plan, and directed each district court, in developing its Plan, to consider whether “to refer appropriate
cases to [ADR] programs.” 28 U.S.C. § 473(a)(6) (2006). Some courts have reached well beyond the require-
ments of the plans adopted under the CJRA, and have specifically required lawyers to review the relative costs
and merits of ADR and litigation with their clients. See, e.g., Schwarzkopf Tech. Corp. v. Ingersoll Cutting Tool
Co., 142 F.R.D. 420, 423-24 (D. Del. 1992) (in response to the CJRA, court directed attorneys to certify that
they had discussed with their clients both the probable expense of the litigation and any available ADR measures
that might resolve the dispute more efficiently).

In 1998, Congress expanded on these steps and passed the Alternative Dispute Resolution Act of 1998, codi-
fied at 28 U.S.C. §§ 651-58. The Act amends the United States Code to require that each district court authorize
the use of ADR processes in all civil actions. 28 U.S.C. § 651(b) (2006). The Act further encourages the use of
ADR by mandating that district courts require litigants in all civil actions to consider the use of ADR at “an ap-
propriate stage in the litigation.” 28 U.S.C. § 652(a) (2006).

Bankruptcy courts have similarly embraced the notion of court-annexed ADR. Many courts have adopted
court-annexed mediation programs to assist in managing the heavy caseload that we face and to promote the
productive resolution of disputes. Some courts have adopted specialized ADR procedures for certain kinds of
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disputes, such as preference actions. In 2004, for example, the bankruptcy court in the District of Delaware,
where many large business bankruptcy cases are filed, adopted a General Order providing for the mandatory me-
diation of claims to avoid *392 a preferential transfer. General Order of the U.S. Bankruptcy Court for the Dis-
trict of Delaware dated April 7, 2004 (Walrath, C.J.). That same year, the district court in the District of
Delaware, where appeals from bankruptcy court decisions are generally heard, adopted an order providing for
the mandatory mediation of bankruptcy appeals. General Order of the U.S. District Court for the District of
Delaware dated July 23, 2004 (Robinson, C.J.).

III. FACILITATIVE AND EVALUATIVE ADR

As a lawyer, I wrote that ADR can take many forms, and there may be as many styles of ADR as there are
business problems. Now, as then, commentators agree that two general and complementary approaches exist: fa-
cilitative ADR and evaluative ADR. From a lawyer's perspective, facilitative ADR is often shorthand for medi-
ation, and evaluative ADR is understood to refer to processes that lead to an assessment or decision, including
early neutral evaluation and arbitration.

Taking the view from the bench, it's clear that facilitative and evaluative techniques complement each other
in alternative dispute resolution--and also exist in case management, especially in a business reorganization
case, where the case may require an immediate conference on an unexpected impasse in the parties' negotiations
at one moment, a prompt evidentiary hearing and decision at another, and a full day for hearings and caucuses
among the parties at the next. That is, the spectrum of approaches from facilitative to evaluative dispute resolu-
tion is analogous to the range of roles that may be assumed by a bankruptcy judge in a business bankruptcy case.

What is facilitative ADR? In a facilitative ADR effort, the neutral encourages the parties to communicate
with each other and to assess their own interests and the realistic prospects for a settlement. In a purely facilitat-
ive mediation, the neutral does not opine as to how the dispute should be resolved, or what a likely outcome
would be in court. Rather, the neutral emphasizes that the parties control the process, and encourages the parties
to develop their own resolution to the dispute.

How does facilitative ADR compare with an evaluative process? As a lawyer, I wrote that in an evaluative
ADR session, the neutral may assume a role that is much more akin to the role conventionally undertaken by a
judge, and provide the parties with an assessment of the merits of some or all aspects of the case. The mediator's
assessment may come in the form of a mediator's proposal of a possible framework and terms for settlement.
Some forms of ADR are explicitly evaluative, such as arbitration and early neutral evaluation, and the objective
of the ADR proceeding is for the neutral, as arbitrator or evaluator, to assess and even decide the dispute. I also
noted that there are risks associated with evaluation because the parties may feel that the neutral is taking sides.
See generally Kimberlee K. Kovach & Lela P. Love, “Evaluative” Mediation is an Oxymoron, 14 ALTERNAT-
IVES 31, 31 (1996); E. Patrick McDermott & Ruth Obar, “*393What's Going On” in Mediation: An Empirical
Analysis of the Influence of a Mediator's Style on Party Satisfaction and Monetary Benefit, 9 HARV. NEGOT.
L. REV. 75, 97 (2004). One or both parties may feel that the neutral has underestimated the merits of their posi-
tions. At a minimum, one or both parties may feel that the neutral has prejudged, or misjudged, the dispute to its
disadvantage, and may conclude that the mediation has failed.

Now, after six years on the bench, I appreciate that in the business bankruptcy context, the role of the judge
is both facilitative and evaluative, so the comparison may not be so stark. And in a complex business bankruptcy
dispute, a mediator may combine aspects of facilitation and evaluation to get the best results. In this setting, the

17 AMBKRILR 387 Page 5
17 Am. Bankr. Inst. L. Rev. 387

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



44

2017 NORTHEAST BANKRUPTCY CONFERENCE

neutral's evaluation of the merits of the dispute, including the parties' likelihood of success in court and the asso-
ciated timetable and uncertainty, may well prove a potent catalyst for the ultimate resolution of the dispute. This
may be especially true when the mediator is a judge, and therefore viewed by the parties as having special in-
sight into these issues. The mediator's assessment may be based on the record of the case, written submissions
provided by the parties, oral statements made at the mediation session by the parties or their attorneys, and the
mediator's own background and experience in the field. And it may be offered in a conference among all of the
participants or in a caucus with one of the parties.

When I mediate as a judge, I am reluctant to offer an assessment or proposal too early in the process. But
once a framework has been established for productive discussions, a judicial “mediator's proposal” to bridge the
gap has often helped parties to overcome an impasse. While this can take place in a conference among all of the
participants or in a caucus with one of the parties, the fact that we are proceeding in a courtroom generally leads
me to take this up with parties individually--both so that they can tell me what I may be overlooking, and to
avoid the impression that I am “ruling” in the matter. The neutral's evaluation of aspects of the parties' positions
often becomes the starting point, and even the destination, for settlement.

IV. ADR TOOLS: MEDIATION, ARBITRATION, EARLY NEUTRAL EVALUATION, AND MORE

Ten years ago, it seemed useful to review the basic ADR tools from a lawyer's perspective--mediation, ar-
bitration, and early neutral evaluation. In bankruptcy court, mediation is overwhelmingly the preferred process
in court-annexed ADR programs, but a review of the basic attributes of these three processes remains helpful.

A. Mediation

Mediation is a private, confidential, structured process where parties are joined by a neutral mediator in a
structured session aimed at assisting the parties to reach a negotiated resolution to their dispute. One court has
described mediation as “a process in which a mediator facilitates communication and negotiation between *394
parties to assist them in reaching a voluntary agreement regarding their dispute.” Cook Children's Med. Ctr. v.
New England PPO Plan of Gen. Consol Mgmt., 491 F.3d 266, 276 (5th Cir. 2007) (quoting UNIF. MEDIATION
ACT § 2 (2001)).

Courts may direct parties to participate in mediation, but only the parties can reach an agreement in medi-
ation. Settlements reached through mediation are often broader in scope than purely economic settlements of
lawsuits, and creative mediators, lawyers, and parties can achieve results that could not be directed by a court.
As another court found, “ mediation stands in stark contrast to formal adjudication, and even arbitration, in
which the avowed goal is to uncover and present evidence of claims and defenses in an adversarial setting.”
State v. Williams, 866 A.2d 1258, 1266 (N.J. 2005); see In re Yellowstone Mountain Club, LLC, 410 B.R. 659,
663 (Bankr. D. Mt. 2009) (“Perhaps with [the mediator's expertise], the parties may reach some realistic and
consensual middle ground in this case ....”). Courts have also noted that “mediation is the one option which is
most likely to preserve an ongoing business relationship that might otherwise break down during a more acrimo-
nious adversarial proceeding.” Poly Software Int'l, Inc. v. Su, 880 F. Supp. 1487, 1494 n.10 (D. Utah 1995).

Although there is plenty of room for creativity in structuring the mediation process, it generally has several
defined phases. Before the parties meet with the mediator, they may submit written statements of their positions
on the relevant factual and legal issues. An effective submission also provides the context necessary to under-
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stand the interests that underlie the dispute. These submissions are generally confidential, and provided only to
the mediator. The mediator may conduct telephone conferences with counsel and the parties to become familiar
with the issues and the status of the parties' own negotiations.

When I mediate as a judge, I am always interested in any written submissions that the parties may choose to
make, but I also pay close attention to the docket in the case and in any related proceedings. Often, I speak with
the parties both together and separately before convening an in-person joint session, in order to hear their per-
spectives on the law and the facts, and also to understand their interests and the opportunities and potential
obstacles to a settlement.

At the mediation, the mediator generally opens the proceedings with a description of his or her role and the
confidentiality of the proceedings. Next, each side may make an opening statement. Skilled lawyers recognize
that the audience for this statement includes the mediator, the opposing lawyer, and the client. Witnesses are not
called, rules of evidence do not apply, and cross-examination does not occur.

The mediator may ask for a caucus with one of the parties and that party's attorney, with only the attorneys,
or perhaps even only the parties. Caucuses provide additional or more complete information about the facts, a
party's needs and positions. They also provide an opportunity to test possible methods for resolution. Commu-
nications during a caucus are not shared with other participants in the mediation unless the participants specific-
ally authorize the mediator to do so.

*395 How does this change when the mediator is a judge, and the setting is a courtroom? Mediating as a
judge creates special opportunities, and perhaps also some special challenges. Judges usually function as de-
cision-makers, and assess the law and the facts on a daily basis. In a bankruptcy court, it's not unusual for a
judge to determine dozens of matters in a single motion calendar. This role may give the judge greater credibil-
ity than another mediator, and parties may be less willing to take, or more easily persuaded to move away from,
unreasonable positions in that setting.

In addition, counsel and clients alike appreciate that a federal courthouse is a special setting, and they take
the process seriously. At the same time, a judicial mediation in a courtroom is still mediation, not adjudication-
-I often note at the outset that nothing can happen to a party unless that party agrees. I open the session on the
record, taking the appearances of all who are present, and then ask whether anyone would like to state anything
on the record, noting that it is absolutely not required to do so. We then go off the record for the hard work of
the mediation session, beginning jointly, and breaking into caucus as appropriate.

Mediation sessions can last hours or days, and if the matter is complex, they may be scheduled over a peri-
od of weeks or even months. Telephone sessions, sessions with a single party and its counsel, and sessions with
counsel only, may be conducted between joint sessions. Mediation may open a dialog among the parties that
leads to settlement on its own. Most mediations end in a settlement of some or all of the issues. As one com-
mentator notes, “[i]t is generally agreed that 75 percent to 90 percent of cases that reach the mediation table will
settle there.” Michael G. Ornstil, Nailing Down Mediation Agreements, 32 TRIAL 18 (June 1996); see MAS-
SACHUSETTS SUPERIOR COURT CIVIL PRACTICE MANUAL § 10.1 (2d ed. 2008) (“The importance of
discussing ADR alternatives is underscored by many studies, which have indicated that the success rate for me-
diation is approximately 75 to 85 percent.”); Wayne D. Brazil, Thoughts About Spiritual Fatigue: Sustaining
Our Energy by Staying Centered, 2008 J. DISP. RESOL. 411, 420 (2008) (“The data [that the Northern District
of California] collects about the mediations it sponsors ... indicate that, while about 60% of the cases settle
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through our mediations, some 80% of the parties and lawyers believe that overall, ... the benefits of being in-
volved in the mediation process outweigh the costs.”) (quotation omitted); Nicole L. Waters & Michael
Sweikar, Efficient and Successful ADR in Appellate Courts: What Matters Most? 62 DISP. RESOL. J. 42, 44
(Aug.-Oct. 2007) (“[I]n one study of three California early mediation programs ... and two voluntary programs
in the Superior Courts [approximately] 7,900 cases attended and participated in mediation. Sixty percent of
those cases settled as a direct result of mediation.”); Sylvia Shaz Shweder, Judicial Limitations in ADR: The
Role and Ethics of Judges Encouraging Settlements, 20 GEO. J. LEGAL ETHICS 51, 57 n.42 (2007) (reporting
that approximately sixty percent of cases in the Eastern District of New York settle after mediation).

*396 B. Arbitration

Federal policy strongly favors arbitration, as reflected in the Federal Arbitration Act, 9 U.S.C. §§ 1-16. See,
e.g., Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 268 (1995) (the FAA applies to all disputes, up to the
the maximum limit of Congress' power under the commerce clause); Kowalewski v. Samandarov, 590 F. Supp.
2d 477, 489 (S.D.N.Y. 2008) (“The Second Circuit has ... recognized that because of the strong federal policy
favoring arbitration ... doubts as to whether a claim falls within the scope of [the] agreement should be resolved
in favor of arbitrability ... [A]rbitration must not be denied unless a court is positive that the clause it is examin-
ing does not cover the asserted dispute.”) (citations omitted).

Business contracts often include a provision requiring that disputes arising under the contract must be re-
solved in arbitration, and courts routinely enforce such provisions when they are challenged. At least one court
has found that “‘arbitration’ in the FAA is a broad term that encompasses many forms of dispute resolution,”
such as arbitration and early neutral evaluation. Fisher v. GE Med. Sys., 276 F. Supp. 2d 891, 893 (M.D. Tenn.
2003) (quotations omitted). Many state and federal courts incorporate some form of arbitration into their court-
annexed ADR programs.

Arbitration is similar in many respects to a trial. Discovery may be available to the parties before the hear-
ing. The arbitrator may hold a pre-hearing conference. Evidence and arguments are presented to the arbitrator,
and witnesses may be called to testify and to be cross-examined. Depending on the forum procedures and the ar-
bitrator's practice, the rules of evidence may not be strictly applied. Ex parte contacts with the arbitrator are not
allowed, and while the arbitrator may encourage the parties to consider settlement, the arbitrator cannot become
involved in settlement discussions. After the hearing is completed, the arbitrator issues a decision that is binding
on the parties and enforceable in a court.

C. Early Neutral Evaluation

Early neutral evaluation (“ENE”) has been incorporated as an option into several court-annexed ADR pro-
grams. ENE aims to provide the parties with a neutral, expert assessment of the strengths and weaknesses of
their respective positions.

In a typical ENE proceeding, the parties, through their lawyers, make written submissions setting forth their
positions and the supporting evidence. Additional presentations may be made at a face-to-face meeting with the
neutral. Following the submission of evidence and argument, the ENE neutral provides a non-binding assess-
ment of the merits of the parties' respective positions, either orally or in writing. As in arbitration, the neutral
provides an assessment of the merits of the dispute, but unlike arbitration, the neutral's assessment is not bind-
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ing. And like mediation, the process is informal and not bound by established processes, but *397 unlike medi-
ation, the role of the neutral is explicitly evaluative. After the parties hear the neutral's evaluation, they may
well proceed to settlement, using the neutral's evaluation as a starting point for meaningful compromise.

D. “Med-Arb”

“Med-arb” is a hybrid procedure that combines mediation and arbitration. In the usual med-arb proceeding,
mediation is attempted, but if it is unsuccessful, then the parties move to arbitration, often before the same neut-
ral who served as mediator. The arbitration may be binding or non-binding. In a binding arbitration, the arbitrat-
or's decision ends the matter. In non-binding arbitration, if the arbitrator's decision is not satisfactory to either
side, the parties may return to litigation and trial.

E. Summary Jury Trials and Mini-Trials

Summary jury trials and mini-trials are two additional forms of ADR. Here, the parties conduct mock trials
before a jury or a judge, and receive an evaluation of the case based upon their presentations. Like arbitration,
these proceedings have much in common with a trial, and they can be costly. Like ENE, these proceedings can
assist the parties in gaining a realistic assessment of the strengths and weaknesses of their legal and factual
claims.

V. THE ROLE OF THE ADR NEUTRAL

If the parties have the ability to choose the ADR neutral, either from a court panel or from a private service,
what attributes should they seek out? One commentator, Judge Harold Baer, Jr. of the Southern District of New
York, identified several important qualities in a mediator, including patience, the ability to listen, and the ability
to make the parties feel at home. Hon. Harold Baer, Jr., Mediation--Now is the Time, 21 LITIGATION 5, 6
(Summer 1995). (It may be that not only a mediator, but also a judge, would be well served by these qualities.)
The specialized and accelerated nature of the bankruptcy process, and the complex issues presented in many
business reorganizations, suggest that some knowledge of financial matters and perhaps even the particular busi-
ness environment, as well as the ability to move quickly without sacrificing the patience necessary for a product-
ive process, are also important attributes.

Some view the characteristics of a successful mediator as quite different from those of a successful arbitrat-
or. One commentator describes the difference as follows:

In arbitration, the neutral employs mostly “left brain” or “rational” mental processes--analytical,
mathematical, logical, technical *398 administrative; in mediation, the neutral employs mostly “right
brain” or “creative” mental processes--conceptual, intuitive, artistic, holistic, symbolic, emotional .... Be-
cause the role of the mediator involves instinctive reactions, intuition, keen interpersonal skills, the ability
to perceive subtle psychological and behavioral indicators, in addition to logic and rational thinking, it is
much more difficult than the arbitrator's role to perform effectively. It is fair to say that while most medi-
ators can effectively perform the arbitrator's function, the converse is not necessarily true.

John W. Cooley, Arbitration vs. Mediation--Explaining the Differences, 69 JUDICATURE 263, 263-64
(1986).
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These considerations raise an interesting question for court-annexed mediation programs in which judges of
the court may be appointed to serve as mediators in cases before other judges of the court. Our court and others
have made this option available, and long before the CJRA, judges referred matters for settlement conference
purposes to other judges of their court. Can a judge serve as an effective mediator or “settlement judge”? The
answer seems to be yes, but only if the judge remains keenly mindful of the different role that he or she has
taken on. The judge's role in deciding a dispute is challenging indeed, but the judge-mediator's role in facilitat-
ing a productive negotiation among the parties can be vastly more difficult--after all, when the judge is presiding
and rendering a decision, no-one but the judge needs to agree on the outcome. Consensus is desirable, but a de-
cision is inevitable. By contrast, in mediation, the judge may bring knowledge, perspective, and process skills to
the role of mediator, but he or she lacks the ability to render a decision.

The neutral's training and experience with the ADR procedures that the parties intend to use are also import-
ant factors to consider. Many courts have mandatory mediation programs, but not all courts require that the
court-appointed mediators have training and experience in mediation skills. The court-annexed ADR programs
in the U.S. District and Bankruptcy Courts for the Southern and Eastern Districts of New York require such
training. See Richard C. Reuben, The Lawyer Turns Peacemaker, 82 A.B.A. J. 54, 60-61 (Aug. 1996)
(discussing the risks attendant to the provision of ADR services by untrained neutrals). And the trend favors
training in these process skills--ten years ago, the court-annexed ADR program operated by the Commercial Di-
vision of New York Supreme Court had no training requirement at all, but now that court and all New York
State courts require mediators in court-annexed mediation programs to have completed a minimum of forty
hours of approved training and recent experience mediating cases in the relevant subject area. See Administrat-
ive Order of the Chief Administrative Judge of the Courts, Part 146.4(b) (June 18, 2008). The skills necessary to
be an effective mediator are, in many respects, quite different from the skills acquired by a seasoned litigator, so
years or even decades of experience as a courtroom litigator *399 may not be a sign that a potential mediator
can be effective. And as noted above, they can also be quite different from the skill set generally employed by a
judge.

Experience in the particular subject matter can also assist an ADR neutral in performing effectively. For ex-
ample, in the case of early neutral evaluation, a neutral that is recognized in the field may be able to give a far
more credible assessment of the parties' positions than a neutral that is unfamiliar with the area. For similar reas-
ons, a judge who is serving as a mediator may be able to provide an assessment of the strengths and weaknesses
of the parties' positions with some authority. A neutral that is closely identified with a particular side of an issue-
-for example, a lawyer who represents exclusively landlords or tenants in a landlord-tenant dispute, or a lawyer
who represents exclusively employees or management in employment litigation--might be perceived by the oth-
er side as biased.

As a lawyer, I found that lawyers had an important role to play in selecting the neutral. Much of a lawyer's
skill and training is aimed at identifying the issues and arguments on behalf of the client, and at tailoring the
presentation of the matter to the audience, whether adversary, judge, or jury. Where the parties have a role in se-
lecting the neutral, the lawyer can contribute to the success of the proceedings by applying these skills, and even
instincts, to this task.

As a judge referring my own cases to mediation, I have been asked to assist the parties in selecting a medi-
ator from our court's roster. Input from the parties is critical--are there conflicts issues to be aware of? Is there a
history between the parties that is likely to make one mediator more effective than another? What is the reason
for the impasse, and why have the parties not been able to overcome these issues and reach a settlement on their
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own? Sometimes the most valuable information can be discussed candidly among the attorneys, but cannot be
taken up with the judge.

CONCLUSION

Ten years ago, I concluded that ADR has much to offer in the resolution of business disputes. Now I would
add that ADR has much to offer in the effective management of business bankruptcy cases. Business reorganiza-
tions are more likely to succeed when all of the parties pursue not only their legal positions, but also their in-
terests. The prospect of a successful reorganization may be lost if the parties spend their time in contentious and
costly litigation about past events, rather than productive engagement about future prospects that may be mutu-
ally beneficial.

In each of the principal forms of ADR that are used in court-annexed ADR programs--mediation, arbitra-
tion, and ENE--skilled lawyers who are familiar with the effective use of ADR techniques can dramatically en-
hance the likelihood of success of the ADR process. Equally important, bankruptcy courts that are effective in
the targeted use of court-annexed ADR programs, including mediation, can enhance the likelihood of success of
business reorganizations, and reduce the costs of the process. And ADR professionals should embrace those ef-
forts.

17 Am. Bankr. Inst. L. Rev. 387
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The Essential Resource for Today’s Busy Insolvency Professional

Mediation Matters
By Louis H. KornreicH1

Achieving a Balance Between 
Absolute Neutrality and a 
Participant’s Desires in Mediation

This is not another article on mediation tips, 
tricks or practice pointers, nor is it about the 
benefits of mediation in bankruptcy practice. 

Those benefits are well known, and mediation is 
now accepted as a cost-effective way of resolving 
all sorts of bankruptcy disputes of different sizes 
and complexity.
 Rather, this article is about the broad meaning 
given to “mediation” by many of its devotees in 
bankruptcy practice — and the desire of many judg-
es, lawyers and parties to engage mediators who are 
willing to be more than neutral facilitators. Many 
mediation participants in bankruptcy cases want 
mediators who are willing to step outside of their 
traditional roles if and when there is consent of the 
parties for case evaluation and settlement direction. 
For some mediators, this expectation violates a fun-
damental precept of mediation: absolute neutrality 
of the mediator. For others, it presents an opportu-
nity to strike a balance between absolute neutrality 
and the desires of participants. 
 
When “Mediation” Isn’t “Mediation” 
 Historically, mediation has been accepted by 
practitioners and participants as a discrete aspect 
of alternative-dispute resolution (ADR) involving 
confidential negotiations that are willingly entered 
into by parties who accept the assistance of a neu-
tral facilitator known as a mediator. By training and 
inclination, mediators view themselves as neutral 
facilitators who understand that they have not been 
engaged to evaluate claims and defenses or to direct 

a result. They also know that a settlement might not 
be achieved in every case. 
 A well-trained mediator will attempt to dispel the 
notion that he/she is a settlement-expeditor with point-
ed remarks at the pre-mediation conference, a state-
ment at the beginning of the initial mediation session 
and constant reminders throughout the negotiations.2 
 Alas, such disclaimers often fall on deaf ears. 
Parties might say that they want to mediate, they 
might ask the court for a referral to mediation, 
they might genuinely want the services of a judicial 
or private mediator, and they might be prepared for 
consensual resolution of a thorny dispute for any 
number of reasons. However, they do not always 
want, expect or appreciate the services of a tradi-
tional neutral facilitator.
 To the contrary, in my experience, participants 
in bankruptcy mediation frequently expect the 
mediator to point the parties in the “right” direction. 
Their predilection for evaluation and direction is 
understandable. In bankruptcy cases, resources are 
limited and time is precious. While under intense 
pressure, few participants worry about the philoso-
phy of neutrality or the proper role of a mediator. 
Surely, participants want a mediator with experi-
ence and training in the art of mediation. However, 
if given a choice between one who is a purest when 
it comes to neutral facilitation and one who pos-
sesses what is known in the military as command 
presence, they might want to choose the latter — 
believing that such an individual is more likely to 
help them achieve a settlement. 

Louis H. Kornreich
Bernstein, Shur, 
Sawyer and Nelson, PA
Portland, Maine

1 I wish to thank Robert J. Keach, practice head of the Business, Restructuring and 
Insolvency Group at Bernstein Shur and a former ABI president, for his support; Andrew 
C. Helman of Marcus | Clegg for his helpful comments; Daniel Keenan of Bernstein Shur 
for his research; and Karla Quirk of Bernstein Shur for her editorial assistance.

Louis Kornreich 
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bankruptcy judge 
for the District of 
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as a visiting judge 
in the Districts of 
Delaware and New 
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served on the First 
Circuit Bankruptcy 
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retirement, he joined 
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Sawyer and Nelson, 
PA in Portland, 
Maine, as Of Counsel 
to mediate in 
complex cases. 

2 My own evaluative and directive tendencies were beaten out of me by the coaches and 
classmates at the ABI/St. John’s Bankruptcy Mediation Training Program. The next train-
ing program will be held Dec. 3-7 at St. John’s Manhattan campus, and it is only open to 
30 attendees. More information will be posted at abi.org/events.
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 The reality is this: We might be witnessing a paradigm 
shift. Mediation has been redefined in bankruptcy practice 
to encompass more than neutral facilitation; mediation has 
become a synonym for the full range of facilitative, evalua-
tive and directive ADR activities. Judges employ this broad 
definition when they assign a matter to a judicial colleague, 
order unwilling parties to engage in mediation or choreo-
graph mediation into case management as the primary means 
of resolving post-confirmation avoidance actions and disput-
ed claims on an expedited schedule. 

Five Examples of the Paradigm Shift
 Here are five personal experiences to illustrate this 
point and highlight issues for mediators, lawyers and 
judges to consider.
 The first example, involving a civil case in a U.S. dis-
trict court, is not a bankruptcy case, but involved a form of 
“jump-and-run” mediation that is not unusual in bankruptcy 
cases. This experience had a powerful effect on my think-
ing of mediation as embracing more than neutral facilitation. 
The second example does not involve any contribution to 
negotiations by a facilitator; however, it presents an extreme 
example of judicial engagement upon the request of parties to 
help them resolve a complex cross-border case. The remain-
ing examples are composites from real life, covering three 
recurring ways in which mediation is used in nontraditional 
ways in bankruptcy cases. These include parties in multi-par-
ty adversary proceedings using mediation to drag a reluctant 
party to settlement, courts embracing the use of mediation as 
a clearing-house for post-confirmation litigation, and the way 
mediation might be used to educate parties on the realities of 
consumer issues. 
 
Example #1: Jump-and-Run Mediation
 When I was a bankruptcy judge, I was asked by a district 
court judge to mediate a civil case the moment before the 
district court judge was to have instructed the jury. The 
district court judge thought that I could quickly evaluate 
the claims and defenses, and help counsel and the parties 
hammer out a settlement while the jury was on hold. I 
accepted the task and led the parties to a settlement within 
a few hours. By all accounts, it was a successful afternoon. 
Even so, I left the courthouse with an uneasy feeling because 
I had forfeited the role as a neutral facilitator in order to 
achieve a directed settlement. Instead of letting the parties 
work things out in due course, I sized up the case and nudged 
them into an agreement. 
 Several factors were in play: My judicial proclivity to 
decide cases, the challenge of producing a settlement while 
a jury was on hold late on a Friday afternoon, the desire of 
counsel and the parties to find a quick way out of a difficult 
case, and perhaps my ego. Reflecting upon this experience 
has made me more conscious of how a mediator’s role is 
perceived by the referring judge and the participants when 
time is a crucial factor. 
 
Example #2: Using Judicial Intervention to Prompt 
a Negotiated Outcome
 Not long ago, a train carrying a load of volatile oil 
crashed and burned just across the border from Maine in the 

town of Lac Megantic, Quebec. The devastation and loss of 
life was immense, as the entire downtown was destroyed and 
50 lives were lost. The train was operated by a Maine entity 
with a Canadian affiliate. Bankruptcy reorganizations were 
commenced in Maine and Quebec. 

 The case drew international attention because it was 
one among many tragedies arising from the transconti-
nental rail shipments of oil. Litigation was commenced in 
several North American jurisdictions for wrongful death, 
tort and property damage. There were also disputes involv-
ing insurance coverage, secured claims, and the attribu-
tion of responsibility for the tragedy. Parties included the 
debtors, the estate fiduciaries in each case, every entity in 
the trail of the oil shipment from its inception to its end 
point, the wrongful-death claimants, the committees, agen-
cies of the federal and provincial governments in Canada, 
and many more parties. Early on, protocols for cooperation 
were established between the U.S bankruptcy court and the 
Quebec Superior Court. 
 After months of negotiations, several parties asked that 
the two bankruptcy courts hold a joint international hear-
ing for the specific purpose of directing the parties to the 
negotiating table. After allowing everyone to be heard at a 
joint hearing, the Canadian colleague and I strongly urged 
the parties to engage in negotiations. Break-out sessions 
ensued in the courthouse for the better part of the day. It 
took months before agreements were reached, and more 
time before reorganization plans and settlement agreements 
were confirmed on both sides of the border. At the behest 
of the parties, a judicial prompt for a negotiated outcome 
began the process of conciliation and plan confirmation in a 
particularly complex case.
 This example does not involve mediation, yet it shows 
that creative action by parties and the cooperation of the 
court might result in successful voluntary negotiations.
 
Example #3: Strategic Mediation
 A common happening in bankruptcy litigation is the com-
mencement of voluntary mediation by willing participants to 
a multiparty dispute who have reached an impasse in their 
own negotiations. With competent counsel and knowledge-
able parties, neutral facilitation usually works. However, 
mediation is occasionally commenced for a strategic purpose, 
such as when there is a tacit agreement among all but one of 
the parties. The hold-out is sometimes a primary plaintiff 
or defendant; other times, it is a guarantor or an insurance 
company. When this occurs, the group in agreement will 
expect the mediator to nudge or prod the hold-out. As the 
day progresses, pressure on the mediator mounts. Like most 
mediators who have been in similar circumstances, I keep 
reminding myself that not every case will settle. However, it 
gets dicey when everyone, including the recalcitrant party, 

Bankruptcy lawyers and 
judges work under unique time 
pressures and with limited 
resources, which makes our 
practice pragmatic and creative. 
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asks for a case evaluation, or when all parties ask for help in 
fashioning a result. 

Example #4: Post-Confirmation Mediation
 Post-confirmation mediation of disputed claims and 
avoidance actions is now part of the landscape. It is often 
invoked by a rule or court order, and it is a cost-effective 
way of stimulating settlements. Reorganized debtors and 
plan trustees rely on this form of mediation to wrap up 
cases. The selection of mediators might be from a registry 
or list of approved candidates, or the mediation order might 
establish a category of acceptable mediators like bankruptcy 
judges or retired judges. The orders tend to follow an estab-
lished pattern and may not allow meaningful input from 
claimants or defendants. The process works, and it is espe-
cially helpful in “mega” cases. Compensation of the media-
tor is sometimes at market rates, while at other times it is 
determined according to a less-than-market schedule pegged 
to the amount in controversy. 
 This form of mediation might not fall within the clas-
sic definition of confidential negotiations that are willingly 
entered into by parties who accept the assistance of a neu-
tral facilitator, because limited resources and time pres-
sures will affect the level of energy devoted to matters by 
the participants and mediator in each event. Yet this form 
clearly falls within the broad definition of mediation in 
bankruptcy practice.
 
Example #5: Consumer Cases
 When I was a bankruptcy judge, I was often invited 
to mediate disputes in consumer cases. These invitations 
would come from counsel, usually at the suggestion of a 
judicial colleague. There was rarely any time pressure, but 
every case involved limited resources and small dollars 
(comparatively speaking). More often than not, these cases 
involved parties lacking sophistication in bankruptcy law. 
In these cases, it was impossible to sustain the posture of 
a neutral facilitator because doing so would have caused 
every case to crash and burn. To be effective, I had to edu-
cate lawyers and clients on why their claims or defenses 
under state law were of little consequence in bankruptcy. 
Of course, these comments were given with the caveat that 
I was not rendering legal advice, and I always sought and 
obtained the consent of the trustee or the other party before 
giving an explanation. These explanations often helped the 
parties reach an agreement, but sometimes the cases went 
back to the trial judge. 
 It was gratifying work most of the time, but it was 
rarely mediation in the classic sense of the term. Even so, 
this form of mediation is common and can be effective at 
resolving cases in which the economic circumstances of the 
parties or the amounts in controversy make private media-
tion unaffordable. 
 
Conclusion
 Bankruptcy lawyers and judges work under unique 
time pressures and with limited resources, which makes 
our practice pragmatic and creative. Given this reality, it 
should come as no surprise that the culture of mediation 
in bankruptcy practice is different than it is in general 

civil litigation. Mediation in bankruptcy practice now 
encompasses traditional mediation and other forms of 
ADR services.  abi

Reprinted with permission from the ABI Journal, Vol. XXXVI, 
No. 5, May 2017.

The American Bankruptcy Institute is a multi-disciplinary, non-
partisan organization devoted to bankruptcy issues. ABI has 
more than 12,000 members, representing all facets of the insol-
vency field. For more information, visit abi.org.
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