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AMERICAN BANKRUPTCY INSTITUTE

BANKRUPTCY 2018: VIEWS FROM THE BENCH
SHRINKING SAFE HARBORS AND EXPANDING UFTA IMMUNITY?

THE SAFE HARBOR OF § 546(e):

Merit Mgmt. Grp., LP v. FTI Consulting, Inc., 138 S. Ct. 883 (2018)

In 2003, Valley View Downs, LP (“Valley View”), and Bedford Downs Management Corporation
(“Bedford Downs”), were in competition for the last harness-racing license in Pennsylvania to a
racetrack casino, or “racino.” Their applications were denied, but they were permitted to reapply.
However, the parties agreed that Bedford Downs would withdraw from the competition and in
exchange Valley View, after obtaining the license, would purchase 100% of Bedford Downs’ stock
for $55 million, financed by the Cayman Islands Branch of Credit Suisse (“Credit Suisse”).
Citizens Bank of Pennsylvania (“Citizens Bank™), served as a third-party escrow agent. The
transfer at issue in the Supreme Court’s decision was a payment of $16.5 million by Valley View
to Merit Management Group, LP (“Merit”).

The transfer was effected through a multi-step transaction. First, Credit Suisse placed an aggregate
of $55 million into escrow with Citizens Bank. Second, the Bedford Downs shareholders,
including Merit, placed their stock certificates into escrow with Citizens Bank. Third, at closing,
Citizens Bank transferred the stock certificates to Valley View. Fourth, in October 2007, Citizens
Bank disbursed $47.5 million to the Bedford Downs shareholders—$7.5 million remained in
escrow with Citizens Bank pursuant to a multiyear indemnification holdback period provided for
in the parties’ agreement. Finally, in October 2010, Citizens Bank disbursed the remaining $7.5
million to the Bedford Downs shareholders. Merit ultimately received $16.5 million in exchange
for the sale of its stock certificates, as stated above.

Valley View ultimately failed to secure a gaming license, resulting in its filing of a chapter 11
bankruptcy petition with affiliated entities and, upon confirmation of and pursuant to its
reorganization plan, the appointment of FTT Consulting, Inc. (“FTI”) as trustee of a litigation trust.
FTI subsequently asserted fraudulent transfer claims against Merit to recover the $16.5 million
under Bankruptcy Code § 548(a)(1)(B),' alleging Valley View was insolvent at the time of the
transfer and Bedford Downs’ stock was not reasonably equivalent value to support the transfer.

The district court granted Merit’s motion for judgment on the pleadings, holding the § 546(e) safe
harbor applied because Citizens Bank and Credit Suisse were “financial institutions” thereunder
and transferred/received funds in connection with a “settlement payment” or “securities contract.”

! Section 546(c) provides, “/njotwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the trustee
may not avoid a transfer that is a margin payment, as defined in section 101, 741, or 761 of this title, or settlement
payment, as defined in section 101 or 741 of this title, made by or to (or for the benefit of) a commodity broker, forward
contract merchant, stockbroker, financial institution, financial participant, or securities clearing agency, or that is a
transfer made by or to (or for the benefit of) a commodity broker, forward contract merchant, stockbroker, financial
institution, financial participant, or securities clearing agency, in connection with a securities contract, as defined in
section 741(7), commodity contract, as defined in section 761(4), or forward contract, that is made before the
commencement of the case, except under section 548(a)(1)(A4) of this title.” (Emphasis added.)
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The Seventh Circuit reversed, holding the § 546(e) safe harbor was inapplicable to transfers in
which the financial institutions served as “mere conduits.”

The Supreme Court noted “[t]he parties and the lower courts . . . . put the proverbial cart before
the horse” by scrutinizing the language “by or to (or for the benefit of)” as used in § 546(¢) and
whether the financial institution or other entity covered thereunder must have a “beneficial interest
in or dominion and control over the transferred property.” Rather, the question was, “[w]hen
determining whether the § 546(e) securities safe harbor saves [a] transfer from avoidance, should
courts look to the transfer that the trustee seeks to avoid (i.e., A — D) to determine whether that
transfer meets the safe-harbor criteria, or should courts look also to any component parts of the
overarching transfer (i.e., A— B — C — D)?”

Merit argued the relevant transfers were the “component parts” of the overall transaction, .e., “one
transaction by Credit Suisse to Citizens Bank (i.e., the transmission of the $16.5 million from
Credit Suisse to escrow at Citizens Bank), and two transactions by Citizens Bank to Merit (i.e., the
transmission of $16.5 million over two installments by Citizens Bank as escrow agent to Merit),”
whereas FTT argued the relevant transfer was the “overarching transfer between Valley View and
Merit.” Ultimately, the Court held “the relevant transfer for purposes of the § 546(e) safe-harbor
inquiry is the overarching transfer that the trustee seeks to avoid under one of the substantive
avoidance provisions.”

In so holding, the Court found instructive the first and last clauses in § 546(e) (emphasized above),
which “refer[ed] back to a specific type of transfer that falls within the avoiding power,” as well
as its heading: “Limitations on avoiding powers.” The Court stated the text of § 546(e) also
supported such interpretation because “[t]he transfer that . . . ‘the trustee may not avoid’ is
specified to be ‘a transfer that is” either a ‘settlement payment’ or made ‘in connection with a
securities contract.” Not a transfer that involves. Not a transfer that comprises. But a transfer that
is a securities transaction covered under § 546(e).” (Citations omitted.)

Finally, the Court observed “[t]he statutory structure also reinforces our reading” because the
Bankruptcy Code’s avoidance and safe harbor provisions are “two sides of the same coin” such
that “it is only logical to view the pertinent transfer under § 546(e) as the same transfer that the
trustee seeks to avoid pursuant to one of its avoiding powers.”

The Court rejected Merit’s argument that a transaction merely involving transfers “by or to” a
financial institution that lacks a beneficial interest in the overall transaction “is sufficient to trigger
safe harbor protection” because of the use of the disjunctive “or” in the phrase “or for the benefit
of.” (Emphasis added.) The Court reasoned that § 546(e) was drafted with such language instead
to ensure that its scope “matched the scope of the avoiding powers,” many of which also included
such language.

The Court also found that “Merit fail[ed] to support its purposivist arguments” that § 546(e) was
intended to “advanc[e] the interests of the parties in the finality of transactions” and to apply based
on “the nature of the transaction generally” rather than on “the identity of the investor and the
manner in which it held its investment,” and that “[t]here is no reason to believe that Congress was
troubled by the possibility that transfers by an industry hub could be unwound but yet was
unconcerned about trustees’ pursuit of transfers made through industry hubs.” Such arguments
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were “contradicted by the plain language” of § 546(e)—which expressly referenced transfers “by
or to,” but not “through,” an industry hub—and were therefore “nothing more than an attack on
the text of the statute.”

Accordingly, because the transfer FTT sought to avoid was Valley View’s purchase of Bedford
Downs’ stock, it was also the relevant transfer for the purposes of § 546(e)’s safe harbor—not the
component parts thereof, i.e., the transfers involving Credit Suisse and Citizens Bank. Such entities
served as mere conduits in the overall transaction between Valley View and Bedford Downs and
therefore did not trigger the protections of § 546(c).”

However, the Supreme Court “d[id] not address what impact, if any, § 101(22)(A) would have in
the application of the § 546(e) safe harbor,” because the parties “d[id] not contend that either the
debtor or petitioner . . . qualified as a ‘financial institution’ by virtue of its status as a ‘customer’
under § 101(22)(A).”3 As a result, the full extent of Merit’s impact on the applicability of the §
546(e) safe harbor of remains to be seen. For arguments regarding the impact of § 101(22)(A) on
the application of the § 546(e) safe harbor, see the opposition and reply briefs filed in connection
with the Appellants’ motion to recall the mandate in Tribune, excerpts of which are set forth infia
at pages 7-11.

2 . . . . . . . .
See “Appendix A,” infira, discussing whether an entity is a transferee or a mere conduit.

3 Section 101(22)(A) defines “financial institution” as, inter alia, “a Federal reserve bank, or an entity that is a commercial
or savings bank, industrial savings bank, savings and loan association, trust company, federally-insured credit union, or
receiver, liquidating agent, or conservator for such entity and, when any such Federal reserve bank, receiver, liquidating
agent, conservator or entity is acting as agent or custodian for a customer (whether or not a ‘customer’, as defined in
section 741) in connection with a securities contract (as defined in section 741) such customer.” (Emphasis added.)

-3
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CONFLICTING VIEWS ON THE PREEMPTION OF CREDITOR CLAIMS:

In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016)

In 2007, Tribune Media Company (“Tribune”) was acquired in an $11 billion leveraged buyout,
from which $8 billion was paid to its shareholders through a securities clearing agency or other
financial institution in exchange for their shares in the company, which were returned to Tribune.

Tribune initiated chapter 11 bankruptcy proceedings in December 2008. In November 2010, the
Official Committee of Unsecured Creditors (the “Committee”) filed an action to recover the LBO
payments made to Tribune’s shareholders and others as intentionally fraudulent transfers under §
548(a)(1)(A).

In April 2011, after the Committee strategically declined to assert any constructive fraudulent
transfer claims within the two-year limitations period under § 544, the bankruptcy court granted
two subsets of unsecured creditors, including former Tribune employees who held claims for
unpaid retirement benefits and the successor indenture trustees for Tribune’s pre-LBO senior notes
and subordinated debentures (collectively, the “Appellants”), relief from the automatic stay to file
state law constructive fraudulent transfer claims in various state and federal courts without
deciding, inter alia, whether such claims were preempted by § 546(e).

In July 2012, the bankruptcy court confirmed a reorganization plan that terminated the Committee,
transferred its intentional fraudulent transfer claims to a litigation trust (the “Litigation Trust”),
and authorized the Appellants to pursue any state law fraudulent transfer claims, carving out the
litigation trust’s federal intentional fraudulent transfer claims. The Litigation Trust’s and the
Appellants’ claims were subsequently consolidated into a multi-district litigation proceeding.

The Tribune shareholders moved to dismiss the Appellants’ claims. The district court granted the
motion, holding the Appellants’ claims were barred by the automatic stay while the Litigation
Trust sought to avoid the same transfers, albeit as intentionally fraudulent transfers under federal
law. However, the district court rejected the Tribune shareholders’ argument that the Appellants’
state law constructive fraudulent transfer claims were preempted by § 546(e), holding it applied to
bankruptcy trustees, but not creditors, and did not apply to state law fraudulent transfer claims.
Although the Second Circuit maintained the district court’s decision on dismissal, it disagreed with
the district court’s reasoning, holding the Appellants’ claims were not barred by the automatic
stay, but were preempted by § 546(e).

After a lengthy discussion in which it endorsed the view that state law fraudulent transfer claims
were subject to “implied preemption” by the Bankruptcy Code,”* the Second Circuit rejected the

* The court rejected the Appellants’ argument that the presumption against the implied preemption of state law by
conflicting federal law applied because fraudulent transfer claims are “among ‘the oldest [purposes] within the ambit of
the police power.”” Rather, the court stated that “the regulation of creditors’ rights has ‘a history of significant federal

presence’” and “[o]nce a party enters bankruptcy, the Bankruptcy Code constitutes a wholesale preemption of state laws
regarding creditors’ rights.”

In particular, the court observed that the Appellants’ claims were preempted by the automatic stay, “vested in the federally
appointed trustee,” subject to extinguishment if asserted by the trustee in an action under § 544 that reached a final
disposition, and to the extent they reverted to the Appellants, “it was by force of federal law.” Moreover, where creditors

4.
999998.04205/111104157v.4



AMERICAN BANKRUPTCY INSTITUTE

proposition that, “when creditors’ avoidance claims are lodged in the trustee . . . and are diminished
in that hand by the Code, they reemerge in undiminished form in the hands of creditors,” whether
after the statute of limitations expires or the bankruptcy court lifts the automatic stay.

Rather, the Second Circuit ruled § 546(e) applies equally to claims by bankruptcy trustees and
creditors because it “was intended to protect from avoidance proceedings payments by and to
financial intermediaries in the settlement of securities transactions or the execution of securities
contracts,” which payments “provide certainty as to each transaction’s consummation, speed to
allow parties to adjust the transaction to market conditions, finality with regard to investors’ stakes
in firms, and thus stability to financial markets.” A contrary rule allowing creditors’ claims after
the trustee failed to exercise its powers “would increase the disruptive effect of an unwinding by
lengthening the period of uncertainty for intermediaries and investors.” Thus, “[e]very
congressional purpose reflected in Section 546(e), however narrow or broad, is in conflict with
[A]ppellants’ legal theory.”

The court rejected the Appellants’ argument that “Congress wanted to balance the need for
certainty and finality in securities markets, recognized in Section 546(e), against the need to
maximize creditors’ recoveries . . . . by limiting only the avoidance powers of trustees . . . [but]
not those of individual creditors . . . because actions by trustees . . . are a greater threat to securities
markets than are actions by individual creditors” due to the funding of such trustees’ avoidance
powers by the debtor’s estate. Such argument, the court reasoned, “lacks any support whatsoever
in the legislative deliberations that led to Section 546(e)’s enactment” and “understate[s] the
number of creditors who would sue, if allowed, and the corresponding extent of the danger to
securities markets.”

The Appellants filed a petition for a writ of certiorari, which was pending when the Supreme Court
decided Merit. On April 3, 2018, the Supreme Court deferred consideration of the petition to
“allow the Court of Appeals . . . to consider whether to recall the mandate . . . in light of this
Court’s decision in Merit . . . . given the possibility that there might not be a quorum in this Court.”

Accordingly, the Appellants filed a motion to recall the mandate. On May 15, 2018, the Second
Circuit entered an order recalling the mandate “in anticipation of further panel review.” See Order,
In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF
No. 387. Relevant excerpts from the parties’ briefs are below.

Plaintiff-Appellants-Cross-Appellees’ Motion to Recall Mandate, In re Tribune Co.
Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF No. 376

This Court has considered four factors when determining whether to recall a mandate in
light of a subsequent decision of the Supreme Court of the United States: (1) whether this Court’s
decision is “inconsistent with” the later Supreme Court decision; (2) whether the movant’s papers
“made the argument that prevailed” in the Supreme Court; (3) whether there was “a substantial lapse
of time” before moving to recall the mandate; and (4) whether the equities “strongly favor” relief.

are authorized to assert state law fraudulent transfer claims, such authorization depends on “the Bankruptcy Code’s
balancing of debtors’ and creditors’ rights . . . [not] the vindication of state police powers.”

-5-
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Sargent, 75 F.3d at 90; see Stevens v. Miller, 676 F.3d 62, 69 (2d Cir. 2012) (listing Sargent factors).
Those factors support recalling the mandate in this case.

First, this Court’s decision is “unquestionably at odds,” Sargent, 75 F.3d at 90, with the
Supreme Court’s decision in Merit Management. This Court held that Section 546(e)’s safe harbor
“clearly covers payments, such as those at issue here, by commercial firms to financial
intermediaries to purchase shares from the firm’s shareholders.” Tribune, 818 F.3d at 120; see also
id. at 112 (“Transfers in which either the transferor or transferee is not such an intermediary are
clearly included in the language.”). . . .

The Supreme Court granted certiorari in Merit Management “to resolve a conflict among
the circuit courts as to the proper application of the § 546(e) safe harbor.” 138 S. Ct. at 892....1In
resolving the split against this Court’s position, the Supreme Court affirmed the Seventh Circuit’s
contrary holding that Section 546(e) “did not protect transfers in which financial institutions served
as mere conduits.” /d. at 892 (emphasis added). Rather, the Supreme Court held, “the relevant
transfer for purposes of the § 546(e) safe harbor is the same transfer that the trustee seeks to avoid
pursuant to its substantive avoiding powers.” Id. at 897. If that transfer is made by or to (or for the
benefit of) a financial institution, then it falls within Section 546(e)’s scope. Where a financial
institution served only as a conduit for a transfer between entities that are not financial institutions,
however, Section 546(¢e)’s exception to a trustee’s avoidance powers does not apply.

Here, the challenged transfer is from the debtor company (Tribune) to its shareholders.
Because neither the debtor nor the vast preponderance of the relevant shareholders are financial
institutions or other safe-harbored entities,’ Section 546(¢)’s safe harbor does not apply.” . . ..

[FN5] Although some of the Tribune shareholders are financial institutions, the
vast preponderance are not. This Court should vacate its 2016 decision and allow
the district court to decide in the first instance whether Section 546(e) preempts
clawbacks from any of the shareholders. After Merit Management, it is clear that
Section 546(e) has nothing to say about, and therefore cannot possibly preempt
actions seeking to avoid, transfers in which neither the transferor nor the
transferee is a financial institution. Even as to actions against financial
institutions, the reasoning of Merit Management demonstrates why preemption
does not exist, as explained in Point IT below.

EE e

This Court should vacate its judgment in its entirety. Merit Management does not just
fatally undermine this Court’s basis for applying Section 546(e) to transfers in which neither the
transferor nor the transferee is a financial institution. It also necessitates careful reconsideration of
whether Section 546(e) preempts any state-law fraudulent-conveyance actions, even those directly
against financial institutions. It does so because this Court’s key rationale for preemption—that the
policies ostensibly animating Section 546(e) warrant interpreting the section more broadly than its
plain text provides—cannot be reconciled with what the Supreme Court has now said.

Courts have almost unanimously disagreed with this Court’s preemption conclusion, both
before and after this Court ruled. See generally Peter V. Marchetti, A Note to Congress: Amend
Section 546(e) of the Bankruptcy Code to Harmonize the Underlying Policies of Fraudulent
Conveyance Law and Protection of the Financial Markets, 26 Am. Bankr. Inst. L. Rev. 1, 55-62,
68-72 (2018) (collecting cases). The flaw in this Court’s reasoning is that it “used a faulty
intentionalist approach to interpret section 546(e).” Id. at 72. . . .

stk
The rationale that Merit “fail[ed] to support” was exactly the same as this Court’s: “Merit

contends that the broad language of § 546(e) shows that Congress took a ‘comprehensive approach
to securities and commodities transactions’ that ‘was prophylactic, not surgical,” and meant to

-6-
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‘advanc[e] the interests of parties in the finality of transactions.” Brief for Petitioner 41-43.” Id. at
896. And “Merit posits that Congress’ concern was plainly broader than the risk that is posed by the
imposition of avoidance liability on a securities industry entity.” /bid. Those contentions—rejected
by the Supreme Court as “nothing more than an attack on the text of the statute,” id. at §97—exactly
parallel this Court’s reasoning . . . and its repeated emphasis on the need for “finality” in the
securities markets. See 818 F.3d at 119, 121.

Opposition of Defendants-Appellees-Cross-Appellants, In re Tribune Co. Fraudulent
Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF No. 377

. . . Section 546(e) still preempts plaintiffs’ claims. Contrary to plaintiffs’ contention, Merit
Management does not undermine this Court’s prior holding that Section 546(e) preempts state-law
claims to avoid safe-harbored transfers. That case addressed only whether a payment was within the
scope of Section 546(e). It involved an avoidance claim asserted under federal law and raised no
issue of state-law preemption. Indeed, while Merit Management was pending, the Supreme Court
denied a certiorari petition in a companion to this case—Whyte v. Barclays Bank PLC—that sought
review of the preemption analysis adopted in this case. This Court’s central preemption holding,
therefore, should not be vacated. See Sargent, 75 F.3d at 92 (scope of mandate recall must be
“justified” and not on a “piggy-back basis”).

And the payments at issue are still safe harbored. They were “made by” Tribune, which
was a covered entity in two independent ways: as a “financial institution” and as a “financial
participant.” Moreover, the payments were “made ... to (or for the benefit of)” Tribune’s
shareholders, who were themselves “financial institutions” and thus also covered entities. This Court
previously had no need to address these points, but the record supporting them is indisputable. Under
this Court’s prior preemption ruling in this case, Section 546(e) still preempts plaintiffs’ claims.

This Court, therefore, should deny plaintiffs’ motion in full and finally bring these cases to
a close. Recall and vacatur would be particularly inequitable now, more than a decade after
thousands of passive investors received payment for their stock as part of a transaction they played
no role in arranging. See Christian Louboutin, 709 F.3d at 142 (equities and “substantial lapse[s]
in time” are factors in deciding recall motions).

Honok

Although plaintiffs’ certiorari petition rightly treated the scope and preemption questions
as distinct, see Pet. i, plaintiffs now contend (at 10-12) that the two issues are linked because “this
Court’s key rationale for preemption—that the policies ostensibly animating Section 546(e) warrant
interpreting the section more broadly than its plain text provides—cannot be reconciled with what
the Supreme Court has now said.”

Plaintiffs’ argument rests on a misreading of the passages it quotes (at 11) from this Court’s
opinion and Merit Management. Those passages addressed Section 546(e)’s scope, not its
preemptive force. See Tribune, 818 F.3d at 120; Merit Management, 138 S. Ct. at 896-897. And in
rejecting the respondent’s “purposivist” argument for a safe harbor whose scope would have been
so broad that it would have covered nearly any payment made through a bank, the Supreme Court
did not reject the proposition that Congress intended Section 546(e) to promote finality and certainty
for parties to transfers within its scope; it rejected only the respondent’s argument that that purpose
expanded the scope of Section 546(e) beyond its plain text. See Merit Management, 138 S. Ct. at
896-897.

EEEE

.... Tribune and all the shareholders were covered entities under Section 546(e): the entity
“by” whom the LBO payments were “made”—Tribune—was both a “financial institution” and a

-7-
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“financial participant,” and all the shareholders—*“to (or for the benefit of)” whom the payments
were “made”—were also “financial institutions.” See §546(e). Consequently, plaintiffs’ avoidance
claims are preempted.”

[FN4] Many defendants are also covered entities (e.g., “financial institutions,”
“stockbrokers,” “financial participants”) for individualized reasons. Defendants
reserve the right to raise these individualized reasons, as well as additional global
reasons, in any further proceedings.

1. Tribune and all the shareholders were “financial institutions.” Under the
Bankruptcy Code, the term “financial institution” includes a “customer” of a “commercial or savings
bank [or] trust company ... acting as agent ... for [the] customer ... in connection with a securities
contract.” 11 U.S.C. §101(22); see Collier on Bankruptcy 45-555.03 n.3 (16th ed. 2018). Although
it would suffice if either Tribune or the shareholders qualifies as a financial institution, see §546(e)
(safe harboring a transfer made “by or to (or for the benefit of)” a covered entity (emphasis added)),
in actuality both do.

Tribune qualifies because it was a “customer” of Computershare—a trust company and a
commercial or savings bank, as indicated by its full name (Computershare Trust Company, N.A)—
and Computershare was its agent in the LBO transaction. Tribune “retained” Computershare “to act
as Depositary in connection with the Tender Offer.” Tribune Offer to Purchase (“Tribune Offer”)
113, In re Tribune Co. (“Tribune Bankruptcy Case”), No. 08-13141 (Bankr. D. Del. Aug. 20, 2010)
(ECF 5437-5). Computershare was to hold the tendered shares “on [Tribune’s] behalf,” deem them
“accepted” for payment upon Tribune’s “notice,” and then pay the shareholders for them. 7d. at 81;
see “Customer,” Black’s Law Dictionary (10th ed. 2014) (“A person ... for whom a bank has agreed
to collect items ....”); ¢f U.C.C. §4-104(a)(5) (““Customer’ means a person ... for whom a bank
has agreed to collect items ....”).°

[FN6] Although the Bankruptcy Code defines “customer” for certain purposes,
see 11 U.S.C. §741(2), Congress declined to limit the meaning of “customer” for
purposes of defining “financial institution.” See §101(22) (“financial institution”
means a specified entity when such entity “is acting as agent ... for a customer
(Whether or not a ‘customer,’ as defined in section 741)” (emphasis added)). Thus,
“customer” in this context must be given its ordinary meaning. Ransom v. FIA
Card Servs., N.A., 562 U.S. 61, 69 (2011) (“Because the [Bankruptcy] Code does
not define ‘applicable,” we look to the ordinary meaning of the term.”).

Thus, the bankruptcy examiner reported that Computershare “acted as agent for Tribune
for the purpose of receiving payment from Tribune and transmitting payment to the tendering
stockholders” during the first step of the LBO. Examiner’s Report, vol. 1, at 206, Tribune
Bankruptcy Case (Aug. 3,2010) (ECF 5247) (emphasis added); id. (“Tribune ... disbursed $4.284
billion to Computershare Trust Company, N.A. to consummate the Tender Offer.”); Step One Flow
of Funds Memorandum at 2, Tribune Bankruptcy Case (Aug. 20, 2010) (ECF 5444-4) (documenting
$4.284 billion transfer from Tribune to Computershare “to consummate the Stock Repurchase”).
And Computershare played the same agent role during the second step of the LBO, when Tribune
“disbursed approximately $4 billion to [Computershare] to consummate the Merger.” Examiner’s
Report, vol. 1, at 461; see also Agreement and Plan of Merger (“Merger”) §2.2(a), Tribune
Bankruptcy Case (Aug. 20, 2010) (ECF 5442) (requiring Tribune to “deposit” merger consideration
“with a U.S. bank or trust company, to act as a paying agent”); Step Two Flow of Funds
Memorandum 5, Tribune Bankruptcy Case (Aug. 20, 2010) (ECF 5461-15) (documenting $3.98
billion transfer from Tribune to Computershare “to consummate the Acquisition”).

The shareholders were also the “customers” of an “agent.” As plaintiffs themselves allege,
Computershare agreed to collect the payments from Tribune and deliver them to the shareholders
(and vice-versa with the shares), and thus the shareholders were Computershare’s customers, and it
was the “Shareholders’ agent.” N.Y. Compl. §9149, 157 (ECF 1558), No. 11-md-2296 (S.D.N.Y.),

-8-
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in Joint App’x JA903-905 (ECF 118) (2d Cir.); accord, e.g., Cal. Compl. 9147, 155 (ECF 1533),
Del. Compl. 99145, 153 (ECF 1507), Ill. Compl. 49143, 151 (ECF 1564), Tex. Compl. Y144, 152
(ECF 1501), No. 11-md-2296 (S.D.N.Y.). That is confirmed by the transaction documents, which
state that, at both steps of the LBO, Computershare was “agent for stockholders for the purpose of
receiving payment from [Tribune] and transmitting payment to the ... stockholders.” Tribune Offer
82; see also Merger §2.2 (instructing Computershare as “Paying Agent” to hold merger
consideration “in trust for the benefit of holders of the Shares”).

Additionally, in concluding that Section 546(e) preempted plaintiffs’ claims, this Court has
already determined that the Tribune LBO transaction occurred “in connection with ... securities
contract[s]” between Tribune and its shareholders. See Tribune, 818 F.3d 105, 120. Plaintiffs did
not dispute that point, nor could they. A “securities contract” is “a contract for the purchase [or] sale

.. of a security” or “any other ... similar” “agreement or transaction.” 11 U.S.C. §741(7)(A)(i),
(vii). Here, Tribune “purchased all of its stock” from the shareholders, 818 F.3d at 105, pursuant to
a tender-offer agreement and a merger agreement, see Tribune Offer 1; Merger §§2.1(a), 2.2(b).

Thus, both Tribune and the shareholders were “customers” of Computershare, which
served as their agent in the LBO, and hence are themselves “financial institutions” under the
Bankruptcy Code. This analysis is consistent with Merit Management. The Supreme Court
acknowledged but did “not address” (because the defendant had not raised) the possibility that the
transaction at issue was safe harbored because “either the debtor or petitioner ... qualified as a
‘financial institution’ by virtue of its status as a ‘customer.”” 138 S. Ct. at 890 n.2; see also Oral Tr.
15-16, No. 16-784 (Nov. 6, 2017) at 15-16 (Breyer, J.) (“[W]hy are we hearing this case? ... [I]t
seems to me that Citizens Bank is acting [as] agent or custodian of a customer, namely VVD, and it
seems to me that Credit Suisse is acting as—as an agent or custodian for VVD. So why doesn’t that
cover it?”).

2. Tribune was also a “financial participant.” §546(e). A “financial participant” is

an entity that, ... at the time of the date of the filing of the [bankruptcy] petition,
has one or more agreements or transactions described in ... section 561(a) [which
includes swap agreements] with ... any ... entity (other than an affiliate) of a total
gross dollar value of not less than $1,000,000,000 in notional ... principal amount
outstanding (aggregated across counterparties) at such time or on any day during
the 15 month-period preceding the date of the filing of the petition, or has gross
mark-to-market positions of not less than $100,000,000 (aggregated across
counterparties) in one or more such agreements or transactions with ... any ...
entity (other than an affiliate) at such time or on any day during the 15-month
period preceding the date of the filing of the petition.

§101(22A)(A). Tribune qualifies in several ways. Here, it suffices to mention only one: through
Tribune’s swap agreements. When Tribune filed its bankruptcy petition in December 2008, it had
in place three swap agreements with Barclays Bank (not a Tribune affiliate) whose total gross dollar
value in notional principal amount outstanding was $2.5 billion both on that date and throughout the
preceding 15-month period, 2007 Form 10-K at 43, 51, Tribune Bankruptcy Case (Aug. 20, 2010)
(ECF 5437-3), and whose aggregate gross mark-to-market position was about $150 million.”

Plaintiff-Appellants-Cross-Appellees’ Reply, In re Tribune Co. Fraudulent Conveyance Litig.,
818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF No. 382

... Defendants argued that, “[i]f the avoidance claims reached Appellants at all, they did so still
limited by section 546(e).” Dkt. 143 at 23. That argument, of course, assumed that Section 546(e)
protected all transfers in which financial institutions acted as conduits. But Merit Management
overruled that understanding. Thus, even if Defendants’ argument were correct, endorsement of it
by this Court would not end the case: The district court would stil/ need to determine whether
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Section 546(e) reaches each of the approximately 3,300 differently situated defendants in this case
in light of Merit Management. See infra Part I11.

skekosk sk

.. . Defendants offer only misdirection. First, they say that Merit Management did not
directly address any preemption issue. Opp. 13-14. That is true, undisputed, and irrelevant. We did
not argue that Merit Management necessitates remand to consider preemption anew because the
case directly addressed preemption. Rather, we showed that Merit Management necessitates
reconsideration because this Court’s preemption opinion rests on an understanding of Congress’s
purposes that has been rejected by Merit Management.

EE T

Even if Section 546(e) does preempt state law (or if Plaintiffs’ claims only “revert” subject
to it), the question remains whether it protects all of the defendants in this case. As Defendants
concede, Merit Management “forecloses” the Court’s original reason for holding that it does. Opp.
16. So instead, Defendants ask the Court to reach the same conclusion for a different reason. It
should not.

A. To begin with, Defendants have never before made the argument advanced in their
Opposition. The argument is that the definitions of “financial institution” and “financial participant”
bring every transfer in the case within the scope of Section 546(e), regardless of Merit
Management’s holding. Opp. 16-22. But that argument appears nowhere in Defendants’ district-
court briefs. In re Tribune Co. Fraudulent Conveyance Litig. (“District Court Case”), No. 11-MD-
2296 (S.D.N.Y.), Dkt. 1671; Dkt. 2293. Nor does it appear anywhere in their briefs in this Court.
No. 13-3992, Dkts. 143-145; Dkts. 229-231.

EEEE

....Ifany court is to consider those new arguments—and they should not—it should be
the district court on remand. See, e.g., Bishop v. Wells Fargo & Co., 870 F.3d 104, 106-07 (2d Cir.
2017) (per curiam) (remanding, in an analogous posture, even a purely legal issue to district court);
Carpenter v. Republic of Chile, 610 F.3d 776, 780 (2d Cir. 2010) (per curiam) (same).

B. Defendants’ new argument is premised on factual assertions never before tested
in this case—confirming that it is not ripe for review by this Court. For example, under Defendants’
new theory, a bank through whose hands merger consideration was remitted must have “act[ed] as
agent” for Tribune or its former shareholders. 11 U.S.C. § 101(22)(A).° But “[t]he question whether
an agency relationship exists is highly factual.” Cleveland v. Caplaw Enters., 448 F.3d 518, 522 (2d
Cir. 2006). In particular, agency is a fiduciary relationship, Johnson v. Priceline.com, Inc., 711 F.3d
271, 277 (2d Cir. 2013), which most bank-customer relationships are not, Manufacturers Hanover
Tr. Co. v. Yanakas, 7 F.3d 310, 318 (2d Cir. 1993). The documents Defendants cite (at 17-20) do
not suffice to determine that agency relationships existed here for any Defendant, let alone all of
them.

Another factual issue is whether the relationship Defendants posit is in connection with a
“securities contract.” 11 U.S.C. § 101(22)(A). That term’s definition encompasses contracts “to
purchase shares.” Tribune, 818 F.3d at 120 (emphasis added). But this Court did not hold, as
Defendants suggest (at 20), that it encompasses contracts to redeem shares. Indeed, this Court has
expressly declined to rule on that issue. In re Quebecor World (USA) Inc., 719 F.3d 94, 99 (2d Cir.
2013). That distinction matters because the merger agreement covering approximately half of the
transfers here involved the cancellation, not the purchase, of shares. Merger Agreement § 2.1(a), In
re Tribune Co., No. 08-13141 (Bankr. D. Del.), Dkt. 5442 (“All Shares . . . shall be automatically
canceled and shall cease to exist.”).

-10 -
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In addition to such factual questions, Defendants’ new argument embeds legal errors. For
example, it requires “customer” to have “its ordinary meaning.” Opp. 18 n.6. But the Bankruptcy
Code gives “customer” a technical meaning. 11 U.S.C. §§ 741(2), 761(9). It does not use the word
in any other way. /d. §§ 561(b)(2)(B), 745-749, 751, 752, 763-766, 783(a). The meaning here should
be correspondingly limited. See, e.g., Hall v. United States, 566 U.S. 506, 519 (2012) (“[I]dentical
words and phrases within the [Bankruptcy Code] should normally be given the same meaning.”
(quotation marks omitted)).

Similar problems plague the distinct argument (Opp. 21-22) that Tribune was a “financial
participant.” For example, the swap agreements on which that argument rests were part of the very
leveraged buyout we challenge. Tribune Co. 2007 Form 10-K at 6, https://bit.ly/2qSyUy8. A
transferor cannot immunize challenges to a transaction simply by including certain derivatives in it.
See H.R. Rep. No. 109-31(1), at 130-31 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 191 (noting that
the definition of “financial participant” protects “major market participants” to prevent “systemic
impact upon the markets from a single failure”). Like their other new arguments, this one is
indisputably fact bound—the kind of argument to be evaluated, in the first instance if at all, by the
district court.

PAH Litig. Tr. v. Walter Street Healthcare Partners L.P. (In re Physiotherapy Holdings, Inc.),
No. 16-201, 2017 WL 6524524 (D. Del. Dec. 21, 2017)

In February 2012, Court Square Capital Partners II, L.P. (“Court Square”) acquired Physiotherapy
Holdings, Inc. (“Physiotherapy”) in a leveraged buyout and merger in which Physiotherapy was
the surviving entity. The $510 million acquisition price—financed by an equity investment by
Court Square and $300 million of debt, $210 million of which was issued to unsecured noteholders
(the “Noteholders”)—was based on fraudulent financial statements and misrepresentations
regarding Physiotherapy’s enterprise value and was more than double its actual enterprise value.
Upon closing, $248.6 million was transferred to Water Street Healthcare Partners, L.P., Wind Point
Partners 1V, L.P., and related entities (collectively, the “Defendants”) in exchange for their
interests in Physiotherapy.

In November 2013, Physiotherapy and its affiliates (collectively, the “Debtors”) commenced
chapter 11 bankruptcy proceedings, culminating in confirmation of a reorganization plan pursuant
to which the Noteholders released their claims against the Debtors and transferred any fraudulent
transfer claims they possessed against the Defendants in connection with the LBO and merger to
a litigation trust (the “Litigation Trust”) in exchange for pro rata shares of common stock issued
by the reorganized Debtors (the “Equity Interest”) and 50% of any recovery by the Litigation Trust
(the “Litigation Interest”).

In September 2015, the trustee (the “Trustee”) of the Litigation Trust filed a complaint asserting
fraudulent transfer claims under state and federal law. The Defendants moved to dismiss the
complaint arguing, inter alia, § 546(e) preempted the state law fraudulent transfer claims. The
bankruptcy court denied the motion and the Defendants appealed, arguing that if a transfer was
subject to fraudulent transfer claims under state law notwithstanding § 546(e)’s preemption of such
claims under federal law, “the exemption set forth in section 546(e) would be rendered useless.”
In response, the Trustee argued, inter alia, that § 546(e) was inapplicable to state law fraudulent
transfer claims because, unlike bankruptcy trustees, “the statute is silent as to creditors.”

The district court, persuaded by the statute’s silence as to creditors, affirmed and largely adopted
the bankruptcy court’s reasoning. For example, the bankruptcy court noted that, “in other sections
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of the Bankruptcy Code, Congress has explicitly stated when it intends for a provision to apply to
entities other than the trustee,” e.g., § 1109(b), and “expressly preempted state law by
incorporating phrases like ‘notwithstanding any nonbankruptcy law,’” e.g., § 541(c)(1). The
bankruptcy court also distinguished the policy of § 546(e) to protect intermediaries and the market
“to avoid problems of ‘ripple effects,’ i.e., falling dominoes,” from the application proposed by
the Defendants, i.e., “to protect individual investors who are beneficial recipients of insolvents’
assets.” For the same reason, the Second Circuit’s decision in Tribune was not controlling, as it
involved publicly-traded securities that did implicate such “ripple effects,” whereas “[b]ecause the
transfers here were to corporate insiders, systemic risk concerns were not at issue.”
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FRAUDULENT TRANSFER CLAIMS UNCAPPED BY THE UNDERLYING DEBT
UNDER THE BANKRUPTCY CODE:

PAH Litig. Tr. v. Walter Street Healthcare Partners, L.P. (In re Physiotherapy Holdings, Inc.),
Bankr. No. 13-12965, Adv. No. 15-51238, 2017 WL 5054308 (Bankr. D. Del. Nov. 1, 2017)

In March 2016, after the Trustee filed its fraudulent transfer complaint, Select Medical Corporation
(“Select Medical”) acquired the reorganized Debtors for $421 million, of which $282 million was
paid to the Noteholders in exchange for their Equity Interest.

The Defendants argued the Noteholders’ receipt of such amount forecloses any recovery by the
Litigation Trust because it exceeded the value of the Noteholders’ Equity Interest—thereby
offsetting the Noteholders’ actual losses—and, fraudulent transfer laws being “remedial, not
punitive,” “[t]he intent of the law is to restore creditors to their positions immediately prior to the
fraudulent transfers.” Thus, the Trustee’s requested recovery would create a windfall in favor of
the Noteholders.

In response, the Trustee argued the amount the Noteholders received for their Equity Interest was
“significantly lower” than the amount of the notes they released in exchange for their Equity
Interest pursuant to the plan, which notes would have continued to accrue interest such that the
unpaid principal and interest would have significantly exceeded $300 million. The Trustee also
argued the Noteholders’ debt-for-equity swap was a “gamble” that allowed the Debtors to
reorganize without “massive debts” and increased the value of the reorganized Debtors. “The
Noteholders took a risk and are entitled to the benefits of their risk-taking.” Accordingly, no
windfall would accrue in favor of the Noteholders.

The bankruptey court ruled in favor of the Trustee, noting with approval the Trustee’s observation
that it is empowered by § 548 to “avoid” a fraudulent transfer and by § 550 to recover the property
transferred or the value of such property “for the benefit of the estate,” not “to the extent” of the
benefit to the estate. Although the issue appeared to be unanswered by the Third Circuit, the
bankruptcy court cited “[nJumerous cases stand[ing] for the proposition that a recovery under
Section 550(a) is not capped by the amount of the creditor claims.” Rather, such provision codifies
the Supreme Court’s decision in Moore v. Bay, 284 U.S. 4 (1931), “that a bankruptcy trustee could
avoid a fraudulent transfer in its entirety, for the benefit of the estate, and that recovery was not
limited to the amount of the unsatisfied creditor’s claim.” Moreover, because the “estate” includes
“all legal or equitable interests of the debtor in property as of the commencement of the case,” “for
the benefit of the estate” means more than “for the benefit of creditors.”

The bankruptcy court also rejected the Defendants’ argument that the Trustee’s proposed recovery
would create a windfall in favor of the Noteholders as inapposite because “[w]indfalls and punitive
damages are not bankruptcy concepts” and “[h]ad there been no bankruptcy, the Noteholders
would have received with interest $470,332,509 at maturity or over $380 million today.”

Finally, the bankruptcy court stated that if it were to rule otherwise, “it would mean that if
Defendants are in fact liable for the fraudulent transfer, they would keep most if not all of the
transferred money. The Court cannot countenance such an inequitable result if liability exists.”
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DUFTA INAPPLICABLE TO TRANSFERS BY NON-DEBTORS:

Crystallex Int’l Corp. v. Petroleos de Venezuela, S.A., 879 F.3d 79 (3d Cir. 2018)

In 2011, Venezuela nationalized its gold mines, thereby expropriating the rights of Crystallex
International Corp. (“Crystallex”) in the Las Cristinas gold reserve. Asserting such expropriation
violated an applicable treaty, Crystallex obtained a $1.202 billion arbitration award against
Venezuela.

At around this time, Venezuela effectuated the monetization and repatriation of its interests in its
largest United States-based asset, CITGO Petroleum Corporation (“CITGO Petroleum”), which
was wholly owned by CITGO Holding, Inc. (“CITGO Holding”), through a series of transfers,
including:

1. CITGO Holding issued a $2.8 billion dividend to PDV Holding, Inc. (“PDVH”).

2. PDVH issued a $2.8 billion dividend to Petroleos de Venezuela, S.A., a Venezuelan
state-owned company (“PDVSA”).?

The net result was that CITGO Petroleum was left with negative shareholder equity and rendered
insolvent and PDVSA, immune from suit under the Foreign Sovereign Immunities Act, received
a $2.8 billion dividend in Venezuela.

Crystallex filed a complaint asserting a claim against PDVH under the Delaware Uniform
Fraudulent Transfer Act (“DUFTA”). PDVH moved to dismiss the complaint because the
allegedly fraudulent transfer was not made “by a debtor,” i.e., by Venezuela or PDVSA, an alleged
alter ego of Venezuela. The district court denied the motion to dismiss, noting that “DUFTA
includes within its ambit ‘indirect . . . mode(s) . . . of disposing of or parting with an asset or an
interest in an asset’” and that the transfer from PDVH to PDVSA was “executed by an
‘instrumentality’ of the debtor or on its ‘behalf” and therefore was “a transfer made in every
meaningful sense ‘by a debtor,”” although PDVH was “not in fact a debtor.”

On appeal, the Third Circuit stated that “[t]he question at the center of this case is quite simple:
can a transfer by a non-debtor be a ‘fraudulent transfer’ under [DUFTA]?” The court noted that
although the Delaware Supreme Court had not yet addressed the question, “the Chancery Court
ha[d] answered [it] in the negative,” under DUFTA and also under the Bankruptcy Code, the
relevant provisions of which are nearly identical to, and interpreted and applied by Delaware courts
uniformly with, their DUFTA counterparts.

The Third Circuit also stated that “reading ‘by a debtor’ broadly enough to allow a non-debtor
subsidiary transferor . . . to be liable, simply because its parent company . . . is a debtor, would
undermine a fundamental precept of Delaware corporate law: parent and subsidiary corporations
are separate legal entities.”

5 CITGO Petroleum, CITGO Holding, and PDVH were each Delaware corporations.
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Finally, it “reject[ed] Crystallex’s argument that DUFTA’s ‘broad remedial purpose’ should cause
us to declare the transfer fraudulent” because “having broad latitude to craft a remedy fora DUFTA
violation does not necessarily mean we have broad latitude to determine what fits within the
contours of the statute in the first place.”

Accordingly, the Third Circuit rejected the district court’s expansion of liability under DUFTA to
instrumentalities of, or other transferors acting “on behalf of,” debtors. The court therefore held
the transaction “lack[ed] the principal harm visited upon creditors in a fraudulent transfer, namely
the debtor’s alienation of an asset otherwise available to pay its debts,” applied controlling
precedent that “foreclosed the possibility of aiding and abetting liability under DUFTA,” reversed
the order denying PDVH’s motion to dismiss, and remanded to the district court.

In a dissenting opinion, Judge Fuentes stated: “[A] consequence of the majority’s holding is that,
under the Fraudulent Transfer Act, a foreign sovereign—such as Venezuela—is free to
fraudulently repatriate assets, so long as the party making the transfer is a non-debtor.” Indeed, he
was “hard-pressed to conceive of a scenario more worthy of a trial court’s invocation of its broad
equitable powers under the Fraudulent Transfer Act than this one.”
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RECENT DEVELOPMENTS AFFECTING THE EXTRATERRITORIAL
APPLICATION OF BANKRUPTCY CODE AVOIDANCE PROVISIONS

As demonstrated by several opinions recently issued by the United States Bankruptcy Court for
the Southern District of New York, courts and judges are split on when to exercise personal
jurisdiction over foreign defendants and when to apply Bankruptcy Code provisions to
international transactions.

In Official Committee of Unsecured Creditors of Arcapita Bank B.S.C.(c) v. Bahrain Islamic Bank
(In re Arcapita Bank B.S.C.(c)), 575 B.R. 229 (Bankr. S.D.N.Y. 2017), reconsideration denied on
other grounds, Bankr. No. 12-11076, Adv. No. 13-01434, 2018 WL 718399 (Bankr. S.D.N.Y.
Feb. 5, 2018), the bankruptcy court’s original opinion dismissing the unsecured creditors’
committee’s adversary proceedings asserting, inter alia, avoidance claims under section 547(b)
against Bahraini defendants was remanded after the district court determined the bankruptcy court
had personal jurisdiction over the defendants. At issue was the defendants’ use of correspondent
bank accounts in the United States to receive funds from the debtor to be invested outside the
United States at a predetermined rate of return, which investments the defendants never returned.
At the heart of the district court’s decision that personal jurisdiction existed was its determination
that such use “was purposeful and not coincidental or adventitious” and that there was an
“articulable nexus” between such use and the committee’s claims. The defendants’ mere use of
United States accounts to effectuate the transfers the committee sought to avoid was sufficient to
subject them to the bankruptcy court’s jurisdiction.

On remand, the bankruptcy court extended the district court’s reasoning to deny the defendants’
motions to dismiss the adversary proceedings based on the doctrine of international comity and
the presumption against the extraterritorial application of United States laws. First, prescriptive
comity, i.e., the principle that nations refrain from prescribing laws unreasonably governing
activities related to other nations, was inapplicable because the use of the accounts connected the
transfers and the United States as the regulating nation seeking to apply its avoidance laws which
formed the “bedrock” of the protections available to creditors under the Bankruptcy Code. Second,
the bankruptcy court held the committee’s avoidance claims did not involve the extraterritorial
application of United States law because “the focus of congressional concern,” i.e., the
“transactions that the statute seeks to regulate,” were the initial transfers of property of the estate
to the United States accounts. Conversely, the bankruptcy court held the committee’s related
claims for violations of the automatic stay and turnover of the investment proceeds were intended
to have effect outside the United States because sections 362 and 542(b) reference and incorporate
the definition of “property of the estate” under section 541(a), which includes property “wherever
located and by whomever held.” The bankruptcy court therefore held the doctrine of international
comity and the presumption against extraterritoriality were inapplicable to the committee’s claims.

In LaMonica v. CEVA Group PLC (In re CIL Limited), 582 B.R. 46 (Bankr. S.D.N.Y. 2018), the
bankruptcy court employed a more conservative approach to the proposed extraterritorial
application of Bankruptcy Code avoidance provisions. The trustee initiated an adversary
proceeding to recover the equity interest of the debtor, a Cayman Islands holding company, in
CEVA Group PLC, which was a subsidiary operating company of the debtor and its sole asset.
The defendants were the transferee of the debtor’s equity interests and the debtor’s directors who
effectuated the transfer.
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The bankruptcy court held Congress did not intend the Bankruptcy Code’s fraudulent transfer
provisions to apply extraterritorially. It distinguished sections 548(a) and 544(b) from other
Bankruptcy Code provisions, because the former references “an interest of the debtor in property”
without the broader descriptor found in section 541(a), and because the latter did not have
extraterritorial effect merely because it incorporated “applicable law.” Thus, because the transfers
“allegedly harmed foreign creditors” and were “accomplished outside the United States” by
foreign entities, they could not be avoided under the Bankruptcy Code.

However, in LaMonica v. CEVA Group PLC (In re CIL Limited), Adv. No. 14-02442, Bankr. No.
13-11272,2018 WL 3031094 (Bankr. S.D.N.Y. June 15, 2018), the bankruptcy court granted the
trustee’s subsequent motion for reconsideration. In its original opinion, the bankruptcy court had
also found that the transfer of the debtor’s equity interest was merely a single step in a five-step,
integrated out-of-court restructuring transaction. On that basis, the trustee sought leave to amend
the complaint, arguing such finding “alters the ‘domesticity’ analysis of the transaction” and
alleging that the participants in the integrated transaction “incurred irrevocable liability to
exchange their debt in the United States, and that title to securities bought, sold and exchanged in
the . . . [t]ransaction was transferred in the United States.” Accepting the doctrine that “an allegedly
fraudulent conveyance must be evaluated in context; where a transfer is only a step in a general
plan, the plan must be viewed as a whole with all its composite implications,” the bankruptcy court
could not rule out the possibility that the integrated transaction could be collapsed into a single
transaction to determine the situs of the alleged fraudulent transfer for the purposes of the
extraterritoriality analysis. The bankruptcy court thus granted the trustee leave to amend.

In sum, the Arcapita decision highlights that parties outside the United States potentially may be
subject to liability in United States courts under United States laws if the court determines either
(i) the statute under which suit is brought applies outside the United States’ territorial jurisdiction
or (ii) the specific challenged transaction was domestic rather than foreign. Although the
bankruptcy court’s original opinion in CIL Limited provides thorough analyses and arguments as
to why a court should not apply Bankruptcy Code avoidance provisions to transactions outside the
United States, its decision granting the trustee leave to amend might also provide debtors a vehicle
to subject transactions that, in isolation, occurred outside the United States to the jurisdiction of
United States courts if such transactions can be connected to other, domestic transactions.
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APPENDIX A

WHETHER AN ENTITY IS A TRANSFEREE OR A MERE CONDUIT:

Bonded Fin. Servs., Inc. v. European Am. Bank, 838 F.2d 890 (7th Cir. 1988)6

Michael Ryan (“Ryan”), doing business as Shamrock Hill Farm, borrowed $655,000 (the
“Shamrock Loan”) from European American Bank (the “Bank™). On January 21, 1983, Bonded
Financial Services (“Bonded”), a currency exchange controlled by Ryan, transmitted a $200,000
check to the Bank and directed it to deposit the check into an account Ryan maintained with it. On
January 31, 1983, Ryan instructed the Bank to debit his account $200,000 to reduce the outstanding
amount of the Shamrock Loan. Ryan subsequently repaid the full amount of the Shamrock Loan.

Bonded filed a chapter 11 bankruptcy petition on February 10, 1983, and Ryan’s creditors filed
involuntary proceedings against him shortly thereafter. Bonded’s $200,000 check to Ryan was
determined to be a fraudulent conveyance under § 548(a) and the trustee (the “Trustee”) in
Bonded’s bankruptcy case sought to recover from the Bank, rather than Ryan, who was insolvent.

The Trustee argued the Bank was the initial transferee of the check under § 550(a)(1) or otherwise
“the ‘entity for whose benefit such transfer was made’ because Ryan intended to pay off the loan
when he caused Bonded to write the check.”

The bankruptcy court granted summary judgment in favor of the Bank and the district court
affirmed, holding in connection with Bonded’s transfer to Ryan that the Bank was a mere conduit,
rather than the initial transferee, and Ryan was the beneficiary of the transfer, because the check
reduced the balance of the Shamrock Loan.

Affirming the district court, the Seventh Circuit held “the minimum requirement of status as a
‘transferee’ [under § 550(a)(1)] is dominion over the money or other asset, the right to put the
money to one’s own purposes. When A gives a check to B as agent for C, then C is the ‘initial
transferee.”” However, on January 21, 1983, “so far as the Bank was concerned, Ryan was free to
invest the whole $200,000 in lottery tickets or uranium stocks,” whereas on January 31, 1983, “[a]s
the Bank saw things . . . it was getting Ryan’s money.” Thus, the Bank was merely Ryan’s agent
until, and only achieved dominion over the $200,000 upon, Ryan’s instruction to debit his account
to reduce the outstanding amount of the Shamrock Loan.

® The Seventh Circuit’s opinion in Merit extended the definition of “transferee” it set forth in Bonded such that “transfers
‘made by or to (or for the benefit of)’ in the context of 546(e) refer to transfers made to ‘transferees’ as defined there [in
Bonded).” FTI Consulting, Inc. v. Merit Mgmt. Grp., LP, 830 F.3d 690, 695 (7th Cir. 2016). The Supreme Court affirmed
the Seventh Circuit’s judgment, see Merit, 138 S. Ct. at 897, notwithstanding that the Tribune defendants filed an amicus
brief with the Court citing Bonded in connection with their argument that the definition of “transferee” is a “judicially
created body of law with uncertain application” and, moreover, the absence of any reference to a transferee in § 546(e),
in contrast to § 550(a)(1), supported the inference that the safe harbor provision did not apply only to transfers in
connection with which the covered entity was a transferee, but also applied where the covered entity was a mere conduit,
or intermediary, see Brief for Various Former Tribune and Lyondell Shareholders as Amici Curiae in Support of
Petitioner, Merit Mgmt. Grp., LP v. FTI Consulting, Inc., 138 S. Ct. 883 (2018) (No. 16-784), 2017 WL 3098281, at
*18-21, *19 n.4.
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Policy concerns supported insulating the Bank from liability for Bonded’s fraudulent transfer to
Ryan because “[e]xposing financial intermediaries and couriers to the risk of disgorging a
‘fraudulent conveyance’ in such circumstances would lead them to take precautions, the costs of
which would fall on solvent customers without significantly increasing the protection of creditors.”

In rejecting the Trustee’s alternative argument that the Bank was the beneficiary of Bonded’s
check, the court stated “a subsequent transferee cannot be the ‘entity for whose benefit’ the initial
transfer was made. The structure of the statute separates initial transferees and beneficiaries, on
the one hand, from ‘immediate or mediate transferee[s]’, on the other. The implication is that the
‘entity for whose benefit’ is different from a transferee, ‘immediate’ or otherwise. The paradigm
‘entity for whose benefit such transfer was made’ is a guarantor or debtor—someone who receives
the benefit but not the money.” Accordingly, “[i]f Bonded had sent a check to the Bank with
instructions to reduce Ryan’s loan, the Bank would have been the initial transferee and Ryan the
‘entity for whose benefit’” the transfer was made.
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Case 1:17-mc-00151-LPS Document 83 Filed 08/10/18 Page 2 of 76 PagelD #: 3286
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STARK, U.S. District Judge:

Plaintiff/Judgment Creditor Crystallex International Corporation (“Crystallex™) holds a
$1.2 billion judgment against the Bolivarian Republic of Venezuela (“Venezuela” or “the
Republic™). (D.I. 1) Crystallex has registered the judgment in Delaware. (Id.) Venezuela has
not appeared in the litigation. However, Petréleos de Venezuela, S.A. (“PDVSA”), an oil
company, has intervened. (D.I. 14) This is because Crystallex seeks to collect on its judgment
against Venezuela by executing on property nominally owned by PDVSA, specifically shares of
common stock PDVSA owns in PDV Holding Inc. (“PDVH”), a Delaware corporation.
Crystallex’s theory is that PDVSA is the alter ego of Venezuela, making PDVSA’s property
subject to execution for payment of Venezuela’s debt.

Crystallex and PDVSA have each filed a motion. Crystallex moves for a writ of
attachment fieri facias (“fi. fa.”’) pursuant to the Foreign Sovereign Immunities Act, 28 U.S.C.
§ 1601(c). (D.L. 2) In turn, PDVSA has filed a motion to dismiss for lack of subject matter
jurisdiction. (D.I. 25) Together, the parties’' motions present numerous complex questions,
some of which have been addressed by no previous court, and others on which different courts
have reached competing conclusions. The Court’s careful consideration of the issues before it
has included reviewing numerous briefs (D.1. 3-1, 26, 33), letter briefs (D.I. 51-54, 70-71),
submissions of supplemental authority (D.I. 41, 46, 59-60, 63-65), six substantive declarations
(D.L 7-8, 28-29, 35-36), and hundreds of exhibits (see, e.g., D.I. 4-6, 11,27, 34,37, 47). The

Court also heard oral argument on two separate occasions. (See Transcript of Dec. 21,2017 Hr'g

'The Court will refer to Crystallex and PDVSA as “the parties,” as they are the only entities who
have appeared and have provided briefing and evidence to the Court.

1
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(D.I. 49) (“Tr.”); Transcript of Aug, 3, 2018 Hr’g (D.I. 74) (“Aug. Tr.”))

Having undertaken the required analysis, the Court will grant Crystallex’s motion and
deny PDVSA’s motion.

BACKGROUND

In 2002, the Government of Venezuela awarded Crystallex, a Canadian corporation, a
Mine Operating Contract (“Contract”) by which Crystallex was granted the opportunity to
develop the Las Cristinas gold mines, (D.I 3-1 at 1; D.I. 26 at 4-5) Completion of the mining
project was dependent on Crystallex obtaining certain permits from Venezuela. (DI, 26 at 5)
Crystallex never obtained such permits. (/d) Instead, in 2011, Venezuela seized the Las
Cristinas mines. (D.I. 3-1 at 5)

“In accordance with a bilateral investment treaty (BIT) between Canada and Venezuela,
Crystallex pursued its grievances against Venezuela before an international arbitration
tribunal . . ,.” Crystallex Int’l Corp. v. Bolivarian Republic of Venezuela, 244 F. Supp. 3d 100,
105 (D.D.C. 2017) (“Crystallex”). Specifically, in 2011, Crystallex initiated arbitration
proceedings against Venezuela before the International Centre for Settlement of Investment
Disputes (“ICSID”) in Washington, D.C. (D.I 3-1 at 1, 5) On April 4, 2016, an arbitration panel
found that Venezuela’s actions constituted an indirect expropriation of Crystallex’s rights under
the Contract. (D.I. 26 at 5) The ICSID awarded Crystallex $1.2 billion plus interest. (/d.; D.I. 3-
1at5)

Crystallex then filed suit in the United States District Court for the District of Columbia
(the “D.C. Court”) seeking to confirm the arbitral award. See Crystallex Int’l Corp. v. Bolivarian

Republic of Venezuela, C.A. No. 16-0661 (RC) D.I. 1 (D.D.C. Apr. 7, 2016). On Maich 25,
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2017, Judge Rudolph Contreras issued an opinion and order confirming the award. (See D.I. 1;
D.1. 26 at 6; D.I. 4-1 Exs. 6, 7) On April 7, 2017, the D.C. Court entered judgment against
Venezuela. (D.I 1; D.I. 26 at 6) Just over two months later, on June 9, 2017, Judge Contreras
found that a “reasonable period” had elapsed since entry of judgment but Venezuela had not paid
its debt. Crystallex Int’l Corp. v. Bolivarian Republic of Venezuela, C.A. No. 16-0661 (RC) D.I.
36 (D.D.C. June 9, 2017) (see D.IL 4-1 Ex. 8) (“Crystallex IF’). Hence, pursuant to Section
1610(c) of the FSIA, the D.C. Court ruled that Crystallex could commence proceedings in aid of
execution of the judgment. d?

Accordingly, on June 19, 2017, Crystallex registered the D.C. Court’s judgment in this
Court. (D.L 1; see also 28 U.S.C. § 1963 (providing district court in which judgment is
registered with same power to enforce it that is possessed by district court which issued
judgment))® Crystallex filed its pending motion for a writ of attachment on August 14, 2017,
secking to attach shares of PDVH, which are owned by PDVSA, which Crystallex alleges is an

alter ego of Venezuela. (D.1. 3-1 at 1; see also Tr. at 36 (PDV SA stating “the PDV Holding

*When advised that Crystallex viewed PDVSA’s holdings in Delaware as attachable to satisfy
Crystallex’s judgment against Venezuela, and that Venezuela challenged whether PDVSA’s
assets would be subject to the judgment against Venezuela, Judge Contreras “decline[d] the
invitation to adjudicate whether or not those assets will ultimately be attachable by Petitioner
[Crystallex] because such a determination is unnecessary at this stage.” (Crystallex Il at4) As
the instant motions make plain, such a determination is necessary now.

Venezuela’s appeal of the D.C. Court’s orders is pending before the Court of Appeals for
the D.C. Circuit. See C.A. No. 16-0661 (RC) D.I. 34.

3Crystallex has also filed the judgment in other courts, including the United States District Court
for the Southern District of New York. (See D.I. 3-1 at 2; Crystallex Int’l Corp. v. Bolivarian
Republic of Venezuela, C.A. No. 17-mc-205-VEC) According to the parties, there has been no
litigation in S.D.N.Y. that is of any relevance to any of the issues before this Court. (See Tr. at
66; Aug. Tr. at 13)
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shares they want to attach belong to PDVSA™)) Thereafter, PDVSA moved to intervene for the
purpose of opposing the attachment motion (D.1. 14), a request the Court granted on August 28,
2017 (D.I 17), without objection from Crystallex (D.1. 16). Subsequently, on November 3,
2017, PDVSA filed its pending cross-motion to dismiss for lack of subject matter jurisdiction.
(D.1. 25)

The parties initially completed briefing on the motions on November 22, 2017 (D.I. 3-1,
26, 33) and were scheduled for oral argument on December 5, 2017 (D.1. 23). When they
appeared on December 5, Crystallex requested a continuance in light of a recent settlement
reached between it and Venezuela. (See D.1, 40; see also Transcript of Dec. 5, 2017 Chambers
Conference) The Court continued the argument until December 21, at which point the parties
again appeared, indicated that Venezuela had not met a condition precedent to the settlement, and
proceeded to present argument. (See D.IL. 43; Aug. Tr. at 12-13)

Over the ensuing months, the parties have advised the Court of subsequent authorities and
developments (see, e.g., D.1. 59-60, 63-65) and responded to the Court’s orders for supplemental
briefing (see D.1. 51-54, 70-71). On July 30, 2018, the Court provided the parties with a list of
additional questions on which it sought their input. (See D.I. 68) Then, on August 3, the Court
heard additional oral argument. (See Aug. Tr.)

APPLICABLE LAW
A. Writ Of Attachment

Pursuant to Federal Rule of Civil Procedure 69(a)(1), “[a] money judgment is enforced by

a writ of execution, unless the court directs otherwise. The procedure on execution —and in

proceedings supplementary to and in aid of judgment or execution — must accord with the
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procedure of the state where the court is located, but a federal statute governs to the extent it
applies.” Under Rule 69, “a district court has the authority to enforce a judgment by attaching
property in accordance with the law of the state in which the district court sits.” Peterson v.
Islamic Republic of Iran, 876 F.3d 63, 89 (2d Cir. 2017) (internal quotation marks omitted).
Delaware law permits a judgment creditor to obtain a writ of attachment /5. fa., as set out

in 10 Del. C. § 5031:

The plaintiff in any judgment in a court of record, or any person for

such plaintiff lawtully authorized, may cause an attachment, as

well as any other execution, to be issued thereon, containing an

order for the summoning of garnishees, to be proceeded upon and

returned as in cases of foreign attachment.[*] The attachment,

condemnation, or judgment thereon, shall be pleadable in bar by

the garnishee in any action against the garnishee at the suit of the

defendant in the attachment.
As expressly provided by statute, the types of property a judgment creditor may attach include a
debtor’s shares in a Delaware corporation:

The shares of any person in any corporation with all the rights

thereto belonging . . . may be attached under this section for debt,

or other demands, if such person appears on the books of the

corporation to hold or own such shares, option, right or interest.
8 Del. C. § 324(a).” Delaware law further provides that judgment creditors may execute on their
judgments by “the attachment of a defendant’s property in the hands of a third party.” UMS

Partners, Ltd. v. Jackson, 1995 WL 413395, at *5 (Del. Super. Ct. June 15, 1995).

By its reference to cases of foreign judgment, § 5031 incorporates Chapter 35 of Title 10 of the
Delaware Code. Under those provisions, ‘[g]oods, chattels, rights credits, moneys, effects, lands
and tenements’ may be attached.” LNC Invesis., Inc. v. Democratic Republic of Congo, 69 F.
Supp. 2d 607, 611 (D. Del. 1999) (citing 10 Del. C. § 3508).

5The statute sets out specific procedural requirements for, among other things, a “public sale to
the highest bidder.” 8 Del. C. § 324(a).
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B. Subject Matter Jurisdiction

Federal Rule of Civil Procedure 12(b)(1) “authorizes dismissal of a complaint for lack of
jurisdiction over the subject matter, or if the plaintiff lacks standing to bring his claim.”
Samsung Elecs. Co., Ltd. v. ON Semiconductor Corp., 541 F. Supp. 2d 645, 648 (D. Del. 2008).
“At issue in a Rule 12(b)(1) motion is the court’s very power to hear the case.” Pefruska v.
Gannon Univ., 462 F.3d 294, 302 (3d Cir. 2006) (internal quotation marks omitted).

Usually, a motion to dismiss for lack of subject matter jurisdiction presents either a facial
or factual challenge. See CNA v. United States, 535 F.3d 132, 139 (3d Cir, 2008), A facial
attack “concerns an alleged pleading deficiency,” while a factual attack concerns the “fatlure of a
plaintiff’s claim to comport factually with the jurisdictional prerequisites.” 7d. (internal
quotation marks and brackets omitted).

Where the motion presents a facial challenge to the Court’s jurisdiction, or one based
purely on the sufficiency of the plaintiff’s allegations, the Court must accept well-pled factual
allegations as true and generally may consider only the complaint and any documents referenced
in or attached to it. See Lincoln Benefit Life Co. v. AEI Life, LLC, 800 F.3d 99, 105 (3d Cir.
2015Y; see also Mortensen v. First Fed. Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)

(“[ TThe court must consider the allegations of the complaint as true.”). “Affidavits and briefs in
opposition do not fall in this category.” Lincoln Benefit, 800 F.3d at 110.
“The factual attack, however, differs greatly . . ..” Mortensen, 549 I.2d at §91.
Because at issue in a factual 12(b)(1) motion is the trial court’s
jurisdiction . . . there is substantial authority that the trial court is
free to weigh the evidence and satisfy itself as to the existence of

its power to hear the case. In short, no presumptive truthfulness
attaches to plaintiff’s allegations, and the existence of disputed
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material facts will not preclude the trial court from evaluating for
itself the merits of jurisdictional claims. Moreover, the plaintiff
will have the burden of proof that jurisdiction does in fact exist.
1d.
Occasionally, the Court must consider both facial and factual challenges to its subject
matter jurisdiction. See Carrier Corp. v. Outokumpu Oyj, 673 F.3d 430, 440 (6th Cir. 2012)
(“Outokumpu has presented arguments for both a facial and factual challenge to subject-matter
jurisdiction, and we address each in turn.”); Hopewell Valley Reg’l. Bd. of Educ. v. JR., 2018
WL 2411616 (D.N.J. May 29, 2018) (addressing motion to dismiss presenting both types of
challenges); In re PennySaver USA Publ’g, LLC,2018 WL 3222618, at *3 (Bankr. D. Del. July
2, 2018) (“Defendant has made both factual and facial challenges in its Rule 12(b)(1) Motion. . . .
[TThe Court will review the factual and then facial challenges, in that order.”). When a motion
presents both types of attacks, the plaintiff must overcome both in order for its claims to proceed.
Here, PDVSA presents both a facial and factual attack to subject matter jurisdiction.
(See, e.g., D.I. 26 at 20 (discussing facial attack); id. at 22-27 (discussing factual attack); see also
infra n.16)
DISCUSSION
A. Foreign Sovereign Immunity
1. The Parties’ Disputes Are Governed By The FSIA
The Foreign Sovereign Immunities Act (“FSIA” or “Act”), 28 U.S.C. § 1602 et seq.,
“gstablishes a comprehensive framework for determining whether a court in this country, state or
federal, may exercise jurisdiction over a foreign state.” Republic of Argentina v. Weltover, Inc.,

504 U.8. 607, 610 (1992). The FSIA is the “sole basis for obtaining jurisdiction over a foreign
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state in our courts.” Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434
(1989). “[FJoreign sovereign immunity is a matter of grace and comity on the part of the United
States, and not a restriction imposed by the Constitution.” Verlinden B.V. v. Centr. Bank of
Nigeria, 461 U.S. 480, 486 (1983).
“Under the Act, a ‘foreign state shall be immune from the jurisdiction of the courts of the

United States and of the States’ unless one of several statutorily defined exceptions applies.”
Weltover, 504 U.S. at 610-11 (quoting 28 U.S.C. § 1604). Hence, “a district court has subject
matter jurisdiction over a suit against a foreign state if — and only if — the plaintiff’s claim falls
within a statutorily enumerated exception.” Odhiambo v. Republic of Kenya, 764 F.3d 31, 34
(D.C. Cir. 2014). Accordingly, the FSIA

must be applied by the District Courts in every action against a

foreign sovereign since subject matter jurisdiction in any such

action depends on the existence of one of the specified exceptions

to foreign sovereign immunity, 28 U.S.C. § 1330(a).[%] At the

threshold of every action in a District Court against a foreign state,

therefore, the court must satisfy itself that one of the exceptions

applies — and in doing so it must apply the detailed federal law

standards set forth in the Act.
Verlinden, 461 U.S. at 493-94 (internal footnote omitted). “[T]he FSIA exceptions are
exhaustive; if no exception applies, the district court has no jurisdiction.” Odhiambo, 764 F.3d

at 34; see also Verlinden, 461 U.S. at 497 (“[I]f a court determines that none of the exceptions to

sovereign immunity applies, the plaintiff will be barred from raising his claim in any court in the

8Section 1330(a) provides: “district courts shall have original jurisdiction without regard to
amount in controversy of any nonjury civil action against a foreign state as defined in section
1603(a) of this title as to any claim for relief in personam with respect to which the foreign state
is not entitled to immunity either under sections 1605-1607 of this title or under any international
agreement.”
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United States ....”).
Therefore, the disputes among Crystallex, Venezuela, and PDVSA are governed by the
FSIA. Unless Crystallex can meet its burden to establish the applicability of exceptions to
sovereign immunity, the Court is required to dismiss this case.’
2. Crystallex Must Establish An Exception to Jurisdictional
Immunity, Although It Need Not Show An Independent
Basis For Subject Matter Jurisdiction With Respect to PDVSA
Venezuela, as a foreign sovereign state, is presumptively immune from suit in all courts
in the United States. See 28 U.S.C. § 1604 (“Subject to existing international agreements to
which the United States is a party at the time of enactment of this Act a foreign state shall be
immune from the jurisdiction of the courts of the United States and of the States except as
provided in sections 1605 to 1607 of this chapter.”). Crystallex contends, and PDVSA does not
dispute, that Venezuela is subject to the Court’s jurisdiction under § 1605(a)(6), the arbitration

exception. Section 1605(2)(6) states, in relevant part:

(a) A foreign state shall not be immune from the jurisdiction of
courts of the United States or of the States in any case

(6) in which the action is brought, . . . to confirm an award
made pursuant to . . . an agreement to arbitrate, if (A) the
arbitration takes place or is intended to take place in the
United States . . ..

The Act defines a “foreign state” to include “a political subdivision of a foreign state or

"The FSIA also imposes procedural requirements that must be met before a party may execute on
property held by a foreign sovereign state or its agency or instrumentality, including (i) that a
“reasonable period of time has elapsed following the entry of judgment” and (ii) “the giving of
... notice.” 28 U.S.C. § 1610(c). Itis undisputed that these procedural conditions have been
satisfied here.
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an agency or instrumentality of a foreign state.” 28 U.S.C. § 1603(a). In turn, an “agency or
instrumentality of a foreign state™ is defined as any entity:

(1)  which is a separate legal person, corporate or otherwise,
and

(2)  which is an organ of a foreign state or political subdivision
thereof, or a majority of whose shares or other ownership
interest is owned by a foreign state or political subdivision
thereof, and
3) which is neither a citizen of a State of the United States as
defined in section 1332(c) and (e) of this title, nor created
under the laws of any third country.
28 U.S.C. § 1603(b). It is undisputed that PDVSA is an “agency or instrumentality” of
Venezuela within the meaning of the FSIA. (See D.1. 26 at 12 (“PDVSA indisputably is an
‘agency or instrumentality of a foreign state’ as defined in the FSIA . .. .”); Tr. at 36 (“Where the

plaintiffs and PDVSA agree is that PDVSA is an agency or instrumentality of Venezuela . . . .”))

Where the parties’ views first diverge is on the question of whether the Court must have
an independent basis for subject matter jurisdiction with respect to PDVSA. PDVSA contends
that because Crystallex’s motion seeks to impose liability on PDVSA for Venezuela’s debt,
Crystallex is in effect suing PDVSA, and the Court cannot adjudicate such a suit without having
a basis to exercise subject matter jurisdiction over PDVSA. (See, e.g., D.I. 26 at 10-11; see also
Tr. at 36-37) To PDVSA, the effect of Crystallex prevailing on its motion would be the same as
if PDVSA were added to the judgment Crystallex holds against Venezuela, rendering PDVSA —
a third party, which had no involvement in the events that harmed Crystallex and no involvement
in the arbitration giving rise to the judgment against Venezuela — potentially liable for all of

Venezuela’s debts, Crystallex counters that once it establishes the Court has subject matter

10
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jurisdiction with respect to its dispute with Venezuela, and further establishes that PDVSA is the
alter ego of Venezuela, it will have met its burden to show that the Court has subject matter
jurisdiction with respect to PDVSA as well. To Crystallex, the crucial facts are that Crystallex
has not sued PDVSA and does not seck to add PDVSA as a liable party on its judgment against
Venezuela. (See, e.g., D.I. 70 at 8) (“Crystallex does not seek to hold PDVSA liable for its
judgment but rather seeks a more limited finding, namely that the specific property at issue on
this motion — the shares of PDVH - though nominally held in the name of PDVSA, are, at this
time, really the property of Venezuela.”) Alternatively, if an independent basis for subject matter
jurisdiction is necessary with respect to PDVSA, Crystallex argues that it, too, is present. (See
id at 4-5) (“[T]his Court has an independent basis for jurisdiction against PDVSA under 28
U.S.C. § 1330 and Section 1605(a)(6) of the FSIA.”) On these points, the Court agrees with
Crystallex.

PDVSA’s position is based on the Supreme Court’s decision in Peacock v. Thomas, 516
U.S. 349, 357 (1996), which stated, “We have never authorized the exercise of ancillary
jurisdiction in a subsequent lawsuit to impose an obligation to pay an existing federal judgment
on a person not already liable for that judgment.” See also Butler v. Sukhoi Co., 579 F.3d 1307,
1313 (11th Cir. 2009) (“Because the Butlers sought to invoke the jurisdiction of the United States
courts to enter a new judgment in a separate cause of action against appellants, they bore the
burden of presenting a prima facie case that jurisdiction [against the third party] existed.”)
(footnote omitted).

However, as Crystallex emphasizes, the Third Circuit has had occaston to consider the

applicability of Peacock in the context of garnishment actions. (See, e.g., Tr. at 10) (arguing

11
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“Peacock has no application to proper Rule 69 motions™) In IFC Interconsult, AG v. Safeguard
International Partners, LLC, 438 F.3d 298, 310 (3d Cir. 2006), the Third Circuit held that Rule
69 authorizes a garnishment action against an indemnitor of a judgment debtor even when there
is no independent basis for federal subject matter jurisdiction — such as diversity — for a new
action by the judgment creditor directly against that indemnitor.® As the 7FC Court stated:
“Peqcock itself made clear that it does not apply to Rule 69 actions.” Id at 311. /FC adds:
“Although garnishment actions are new actions in the senge that there is a new party and a new
theory for that party’s liability, they are not new actions in the sense of a new direct claim.” Id. at
314,

Crystallex brings its motion for a writ of attachment fi. for. pursuant to, infer alia, Rule 69,
contending that it, as the garnishor, ““is seeking to collect its judgment against Venezuela (the
judgment debtor) by stepping into Venezuela’s shoes and demanding Veneznela’s alter ego’s
shares from PDVH (the garnishee).” (D.I. 70 at 7; see also D.I. 3 at 1; Tr. at 82-83 (“Rule 69
actions are to be treated as part of the original suit. Therefore, if the original suit was a suit
against Venezuela, and there was jurisdiction under [Section] 1330, there is jurisdiction to
adjudicate rights in the property.”)) According to Crystallex, “[t]he fact that this garnishment
proceeding involves an alter ego theory does not change the nature of the proceeding.” (D.I. 70
at 7; Tr. at 11 (“[T]he fact that you could have a broader alter-ego theory does not mean that all
alter-ego theories fall under Peacock.™))

Again, the Court agrees. Unlike the sitvation presented in Pegcock, 516 U.S. at 317, this

8In reaching this conclusion, the Third Circuit reaffirmed its prior en banc holding in Skevofilax
v. Quigley, 810 F.2d 378, 385 (3d Cir. 1987), finding that Skevofilax was not abrogated by
Peacock, See IFC, 438 F.3d at 310.

12
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case is not “a subsequent lawsuit” to “impose an obligation to pay” an “existing federal judgment
on a person not already liable for that judgment.” To the contrary, it is part of the “same lawsuit”
—that is, the action giving rise to the judgment against Venezuela, which has been registered in
this District — and does not seek to impose any obligation on PDVSA to pay Venezuela’s existing
judgment, but, instead, seeks to attach property nominally belonging to PDVSA as truly
belonging to Venezuela. (See D.I. 70 at 7-8) Rather than attempting to hold PDVSA primarily
liable or shifting the judgment to PDVSA, Crystallex secks to enforce its judgement against
debtor Venezuela, “whose immunity has already been defeated on the FSIA and the arbitra[tion]
exception,” by attaching PDVSA property because it is “property of the debtor” under an alter
ego theory. (Aug. Tr. at 31) (emphasis added)’

Such a theory, seeking only to collect a judgment but not to establish liability, does not
require an independent basis for jurisdiction. See EM Ltd. v. Banco Cent. de la Republica
Argentina, 800 F.3d 78, 91 n.56 (2d Cir. 2015) (“EM Lid. I’y (“Our precedent supports the view
.. . that once an instrumentality of a sovereign state has been deemed to be the alter ego of that
state . . . the instrumentality and the state are to be treated as one and the same for all purposes.”);
Transfield ER Cape Ltd. v. Indus. Carriers, Inc., 571 F.3d 221, 224 (2d Cir. 2009) (stating alter

egos “are treated as one entity for jurisdictional purposes™) (internal quotation marks omitted);

®As Crystallex acknowledges, because its theory is not based on establishing primary liability or
adding PDVSA to the judgment, if the Republic were to sell PDVSA before the Court rendered
its judgment, Crystallex would have no redress against PDVSA. (See Aug. Tr. at 33 (“If you
were to rule for us and PDVSA were sold, PDVSA would not be liable in personam if sold to
[e.g.] Exxon.”); id. at 35-36 (“It’s very different to get a Writ of Fi Fa against a particular asset
than it is to get a judgment. If we were to get a judgment against PDVSA, . . . [w]e could then go
and attach any asset of PDVSA. We could take that judgment and go to other courts. . .. What
we're asking here . . . is [for] an order [that] applies only to [a] particular asset.”))

13
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Patin v. Thoroughbred Power Boats, Inc., 294 F.3d 640, 654 (Sth Cir. 2002) (alter egos “are
considered to be one and the same under the law™); Epperson v. Entm’t Express, Inc., 242 F.3d
100, 106 (2d Cir. 2001) (“Where the post-judgment proceeding is an effort to collect a federal
court judgment, the courts have permitted judgment creditors to pursue, under the ancillary
enforcément jurisdiction of the court, the assets of the judgment debtor even though the assets are
found in the hands of a third party.”); U.S.1 Props. Corp. v. M.D. Constr. Co., 230 F.3d 489, 496
(1st Cir, 2000} (“Where the postjudgment claim is simply a mode of execution designed to reach
property of the judgment debtor in the hands of a third party, federal courts have often exercised
enforcement jutrisdiction. . . . Where the state procedural enforcement mechanisms incorporated
by Rule 69(a) allow the court to reach assets of the judgment debtor in the hands of third parties
in a contimmation of the same action, such as garnishment or attachment, federal enforcement
jurisdiction is clear.); Thomas, Head & Greisen Emps. Tr. v. Buster, 95 F.3d 1449, 1454 & n.7
{9th Cir. 1996) (stating that where judgment creditor “is not attempting to establish the [third
party’s] liability for the original judgment, . . . Peacock [is] inapposite. . . . Peacock suggested
that whether a judgment creditor’s post-judgment action is within a federal district court’s
ancillary enforcement jurisdiction hinges on whether it seeks not merely ‘to collect a judgment’
but also ‘fo establisk lability’ on the part of the third party.”).

The Court acknowledges that the proper resolution of this issue is not free from doubt.
This case is certainly not an “ordinary” Rule 69 garnishment action. Moreover, PDVSA directs
the Court’s attention to Gambone v. Lite Rock Drywall, 288 Fed. App’x 9, 12 (3d Cir. July 25,
2008), in which the Third Circuit described Peacock as holding “that ancillary jurisdiction was

not intended for use as a tool for establishing personal liability on the part of a new defendant, for
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instance by designating that third party as an alter ege of the indebted party or by piercing the
corporate veil” (emphasis added). Gambone, then, suggests that seeking to attach a third-party’s
property on the basis that the third-party is the alter ego of a judgment-debtor is an effort to
impose primary liability on the third-party, an outcome requiring an independent jurisdictional
basis with respect to the third party. However, the Gambone Court elaborated that “[n]othing in
Peacock . . . precludes ancillary jurisdiction over suits involving assets already subject to the
judgment; it only bars the exercise of ancillary jurisdiction over attempts #o impose personal
liability for an existing judgment on a new party.” Id. (emphasis added).

Just as the creditor in Gambone was not secking to impose personal liability on the third
party transferees, and thus, the Third Circuit concluded that the district court there had ancillary
jurisdiction (see id. at 13), here, too, Crystallex does not atternpt to impose personal liability on
PDVSA, but instead seeks to attach assets that it alleges belong to Venezuela — assets which
belong only nominally to Venezuela’s alter ego, PDVSA. Where, as here, a plaintiff “does not
seek to impose petsonal liability on” a third party, but rather “the relief [it] seek[s] is solely to
corral [the debtor’s] assets in an effort to preserve [its] access to them,” id., an independent basis
for subject matter jurisdiction is not required. Moreover, while the Gambone Court explained
that “Peacock holds that ancillary jurisdiction does not extend to suits demanding that a third
party use its legitimately held assets to satisfy a previously rendered judgment,” id., the Court
finds it is appropriate — if it finds PDVSA is Venezuela’s alter ego — to view the instant case as
not involving a demand that PDVSA use ifs “legitimately held assets” to satisfy Venezuela’s
judgment. Rather, the issue here is whether PDVSA’s assets are, in effect, Venezuela’s assets;

for if they are, then this case is not correctly characterized as one in which Crystallex is attaching
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a third-party’s property.

PDVSA also directs the Court to ZFC, 438 F.3d at 312, in which the Third Circuit
described veil-piercing as a mechanism for imposing “primary liability” on a third party. Id. The
IFC Court explained, “[v]eil-piercing does not make a party secondarily liable. Rather, it
collapses corporate distinctions to make for joint primary liability. This contrasts with
garnishment, in which there is a new party and a new theory of liability, but not a new direct
claim.” Id. Like Gambone, then, IFC seems to suggest that the Third Circuit would hold that
alter ego liability is a form of “primary liability,” which, pursuant to Peacock, requires an
independent basis to exercise subject matter jurisdiction as to the third party. See Epperson, 242
F.3d at 106 (“Since Peacock, most courts have continued to draw a distinction between‘post-
judgment proceedings to collect an existing judgment and proceedings, such as claims of alter
ego liability and veil-piercing, that raise an independent controversy with a new party in an effort
to shift liability.”).

But the Court finds persuasive Crystallex’s notion of “two different contexts” of alter ego
liability. (D.I 70 at 7-8 & n.8) (citing, for example, First Horizon Bank v. Moriarty-Gentile,
2015 WL 8490982, at *4 n.4 (E.D.N.Y. Dec. 10, 2015) (finding independent jurisdiction, but
also noting “alternate basis for jurisdiction” based on finding that third party was alter ego of
debtor); dioi Seiki, Inc. v. JIT Automation, Inc., 11 F. Supp. 2d 950, 952-54 (E.D. Mich. 1998)
(“An action to pierce the corporate veil is not a new cause of action, but merely a determination
of whether multiple entities exist as separate entities or as mere alter egos of each other. . . .
Accordingly, [such actions are] brought supplementary to and in an effort to enforce a previous

judgment of this court and should therefore be brought pursuant to Fed. R. Civ. P. 69(a).”) An
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alter ego (or veil piercing) theory may be raised either as a basis for primary liability, in which
“the judgment creditor seeks to establish that the alleged alter ego is liable for the original
judgment, and thus obtain a new judgment against the alter ego,” or alternatively as a basis for
secondary liability, in which the judgment creditor “seeks a more limited finding, namely that the
specific property at issue . . . though nominally held in the name of [a third party, is], at this time,
really the property of the [judgment debtor].” (D.I. 70 at 7-8) For the reasons already discussed
in relation to Gambone, the Court views the present case as involving garnishment, seeking only
to establish secondary liability (by attaching certain specified property), rather than an action
seeking to impose primary liability on PDVSA.

Therefore, the Court concludes that if Crystallex meets its burden to show that the Court
has subject maiter jurisdiction with respect to Venezuela under Section 1605(a)(6), and if
Crystallex further demonstrates that PDVSA is the alter ego of Venezuela, then Crystallex will
also necessarily have established that the Court may exercise subject matter jurisdiction with
respect to PDVSA as well. Crystallex does not need to additionally prove that some other
independent basis of subject matter jurisdiction exists with respect to PDVSA. See Kensington
Int’l Ltd. v. Republic of Congo, 2007 WL 1032269, at *13 (S.D.N.Y. Mar. 30, 2007) (“[I]f the
facts alleged in the Complaint claiming that SNPC is an alter ego of Congo are accepted as true,

then SNPC is Congo, and the only immunity at issue is Congo’s immunity.”).”°

YEven if an independent basis for jurisdiction were required, it is present, based on § 1330 and
FSIA § 1605(2)(6). (See D.L 70 at 4-5) (Crystallex: “[TThis Court has an independent basis for
jurisdiction against PDVSA under 28 U.S.C. § 1330 and Section 1605(a)(6} of the FSIA.”) The
Court further concludes that whether an independent basis for jurisdiction is required is a
question that does not necessarily need to be answered in this case. Subject matter jurisdiction
here is so intertwined with the merits of the alter ego issue that the Court must address
Crystallex’s alter ego contentions, one way or the other.
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3. Crystallex Must Establish An Exception
to Attachment and Execution Immunity

In addition to showing that Venezuela and PDVSA are not immune from exercise of this
Court’s subject matter jurisdiction, Crystallex must also establish an exception to attachment and
execution immunity. See Rubin v, Islamic Republic of Iran, 637 F.3d 783, 793 (7th Cir. 2011)
(“The Act contains two primary forms of immunity[:] . . . Section 1604 provides jurisdictional
immuynity from suit . . . [while] Section 1609 . . . codifies the related common-law principle that
a foreign state’s property in the United States is immune from attachment and execution . . . .”).
In order for the Court to issue the requested writ of attachment, the Court must be satisfied that
the specific property on which Crystallex seeks to execute — PDVSA’s shares of stock in
Delaware corporation PDVH — are not immune from attachment and execution under the FSTA.
See generally Rubin v. Islamic Republic of Iran, 138 S. Ct. 816, 823-25 (2018) (discussing
“attachment and execution immunity” in relation to FSIA terrorism exception, 28 U.S.C.

§ 1605A).

“[TThe FSIA’s provisions governing jurisdictional immunity, on the one hand, and
execution immunity, on the other, operate independently.” Walters v. Indus. & Commercial
Bank of China, Ltd., 651 F.3d 280, 288 (2d Cir. 2011)." “[T]his means that ‘a waiver of
immunity from suit does not imply a waiver of immunity from attachment of property, and a
waiver of immunity from attachment of property does not imply a waiver of immunity from

suit.”” Id. (quoting Restatement (Third) of Foreign Relations Law of the United States

"Because the FSIA does not specify the “circumstances and manner of attachment and execution
proceedings,” courts apply Rule 69(a) in attachment actions involving foreign states. EM Lid. v.
Republic of Argentina, 473 F.3d 463, 474 n.10 (2d Cir. 2007 (“EM Ltd. I},
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§ 456(1)(b) (1987))."

Notably, “the exceptions to attachment immunity are narrower than the exceptions to
jurisdictional immunity. Although there is some overlap between the exceptions to jurisdictional
immunity and those for immunity from execution and attachment, there is no escaping the fact
that the latter are more narrowly drawn,” Rubin, 637 F.3d at 796 (internal quotation marks
omitted). That is, all else being equal, it is easier to establish subject matter jurisdiction over a
foreign sovereign entity than it is to attach and execute on the property in the United States of
such an entity.

In the instant case, it is also important to understand that the scope of the exceptions to
attachment and execution immunity vary depending on whether the property targeted by the
plaintiff is property of the foreign sovereign itself or, instead, is property of an agency or
instrumentality of the foreign sovereign. Consequently, “property owned by a foreign state’s
instrumentalities is generally more amenable to attachment than property owned by the foreign
state itself.” Id. at 794. As applied here, however, because of the Court’s alter ego finding,
Crystallex’s burden is the greater of the two: as the Court is treating PDVSA as Venezuela, and
therefore treating the property of PDVSA as the property of Venezuela, Crystallex must satisfy

the narrower exception to execution immunity applicable to property of foreign states.

28everal circuits have expressly held that “[f]ederal sovereign immunity from execution does not
defeat a court’s jurisdiction.” Peterson v. Islamic Republic of Iran, 627 F.3d 1117, 1125 (Sth
Cir. 2010); see also Weinstein v. Islamic Republic of Iran, 831 F.3d 470, 479, 484 (D.C. Cir.
2016) (subject matter jurisdiction can exist even where plaintiff did not establish exception to
attachment immunity under FSIA); Rubin, 637 F.3d at 799-800 (finding FSIA § 1609 attachment
and execution immunity is “not jurisdictional”). Regardless of whether this would be a correct
statement of the law in the Third Circuit, the Court has decided that it must address both
jurisdictional immunity and attachment/execution immunity and, accordingly, does so in this
Opinion.
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4. PDVSA Is Presumptively Separate from Venezuela

It is undisputed that PDVSA is an agency or instrumentality of Venezuela, having been
separately formed by Venezuela in the 1970s. (See, e.g., Tr. at 13, 36) “[D]uly created
instrumentalities of a foreign state are to be accorded a presumption of independent status.” First

Nat'l City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611, 627 (1983)

(“Bancec™). This is a strong presumption. See Arch Trading Corp. v. Republic of Ecuador, 839
F.3d 193, 201 (2d Cir. 2016). “Both Bancec and the FSIA legislative history caution against too
easily overcoming the presumption of separateness.” De Letelier v. Republic of Chile, 748 F.2d
790, 795 (2d Cir. 1984); see also EM Ltd. II, 800 F.3d at 99 (“[Bancec] sets a high bar for when
an instrumentality will be deemed an alter ego of its sovereign state.”).

Indeed, in Bancec — the leading case on how the presumption of separateness between a
foreign state and its agency or instrumentality may be overcome - the Supreme Court explained

that “the instrumentality’s assets and liabilities must be treated as distinct from those of its

sovereign in order to facilitate credit transactions with third parties.” 462 U.S. at 626. “Freely
ignoring the separate status of government instrumentalities would result in substantial
uncertainty over whether an instrumentality’s assets would be diverted to satisfy a claim against
the sovereign, and might thereby cause third parties to hesitate before extending credit to a
government instrumentality without the government’s guarantee.” Id. “Due respect for the
actions taken by foreign sovereigns and for principles of comity between nations leads us to
conclude . . . that government instrumentalities established as juridical entities distinct and
independent from their sovereign should normally be treated as such.” Id. at 626-27 (citation

omitted).
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Therefore, the Court must presume that PDVSA retains its status as separate and distinct
from the nation of Venezuela. Unless Crystallex can overcome this strong presumption, the
Court must dismiss this case.

5. Federal Common Law Provides The Applicable
Disjunctive Test For Rebutting Presumption of Separateness

The FSIA does not address the circumstances under which an agency or instrumentality
of a foreign state may be treated as the sovereign state itself for purposes of either jurisdiction or
attachment and execution. Thus, to determine whether Crystallex has rebutted the strong
presumption of separateness between PDVSA and Venezuela, the Court applies standards
developed pursuant to federal common law. See Bancec, 462 U.S. at 623. “The controlling case
for when an instrumentality of a foreign sovereign state becomes the ‘alter ego’ of that state” is,
once again, Bancec. EM Lid. I1, 800 F.3d at 89; see also Doe v. Holy See, 557 F.3d 1066, 1080
(9th Cir. 2009) (“The Bancec standard is in fact most similar to the ‘alter ego’ or ‘piercing the
corporate veil’ standards applied in many state courts to determine whether the actions of a
corporation are attributable to its owners.”)."”

In Bancec, the Supreme Court explained that the “presumption may be overcome in
certain circumstances:” (1) “where a corporate entity is so extensively controlled by its owner
that a relationship of principal and agent is created, we have held that one may be held liable for

the actions of the other,” and “fijn addition,” (2) where adhering to “the broader equitable

BImportantly, it is federal law, not state law, that applies. PDVSA’s reliance on Canfield v.
Statoil USA Onshore Props. Inc., 2017 WL 1078184, at *10-11 (M.D. Pa. Mar. 22, 2017), a case
applying Delaware state law, is unpersuasive. Canfield involved an alter ego relationship
between a Delaware corporation and its foreign-sovereign-owned parent corporation. Here, the
pettinent relationship is that between Venezuela and PDVSA, neither of which is a Delaware
corporation.
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principle” of corporate separateness “would work fraud or injustice.” Id. at 628-29 (emphasis
added; internal quotation marks omitted). The test, then, is disjunctive. A party such as
Crystallex may rebut the presumption of separateness by establishing either of the foregoing and
need not establish both. See Fed. Ins. Co. v. Richard I. Rubin & Co., 12 F.3d 1270, 1287 (3d Cir.
1993) (“We recognize that thete are two major exceptions to the Bancec rule, namely, the
independent corporate status of government-owned entities should be disregarded (1) “where a
corporate entity is so extensively controlled by its owner that a relationship of principal and agent
is created;’ or (2) where to give effect to the separate instrumentalities ‘would work fraud or
injustice.””) (emphasis added); see also Arch Trading, 839 F.3d at 201 (stating alter ego may be
shown by either extensive control “or . . . fraud or injustice™); EM Ltd. 11, 800 F.3d at 90-91
(same); Holy See, 557 F.3d at 1077-80 (same)."

The Court will refer to the Bancee disjunctive test for whether the presumption of

separateness has been rebutted as the “extensive control” and “fraud or injustice” tests (or

YPDVSA has been somewhat inconsistent on this point. After agreeing at the hearing that the
applicable standard is disjunctive (see, e.g., Tr. at 50-52), it asserted in a post-hearing letter that
“control alone” is not enough, as “it is well established that an alter ego theoty, under Bancec ot
otherwise, requires evidence of both extensive control and an abuse of the corporate form
resulting in an injury to the plaintiff.” (D.I. 51 at 3 n.2) (emphasis in original; citing D.I. 26 at
16-18) PDVSA likewise argued in its letter that “[a]n alter ego relationship exists ‘only if (1) the
owner exercised complete control over the corporation with respect to the transaction at issue
and (2) such control was used to commit a fraud or wrong that injured the party secking to pierce
the veil.”” (D.L. 51 at 1-2 (quoting BRIDAS S.A.P.LC. v. Gov't of Turkmenistan, 447 F.3d 411,
416 (5th Cir. 2006) (emphasis added)); see also id. at 3 (“[A]n abuse of PDVSA’s corporate form
. .. is required to establish an alter ego relationship under Bancec.”) (emphasis added); D.L 54 at
2 (PDVSA reiterating view that “abuse of PDVSA’s corporate form resulting in harm to
Crystallex [i]s required under Bancec™) (emphasis added)) As Crystallex observes, BRIDAS did
not hold that the applicable test is conjunctive; it only held that under the facts presented there,
both portions of the test were satisfied. (See D.L 53 at 1 n.1) The Court concludes — consistent
with the authorities cited in the text and Crystallex’s consistent position — that the applicable test
is disjunctive.

22

403



404

VIEWS FROM THE BENCH, 2018

Case 1:17-mc-00151-LPS Document 83 Filed 08/10/18 Page 24 of 76 PagelD #: 3308

prongs), respectively.”

In “examin[ing] . . . the nature of government instrumentalities,” the Bancec Court noted
these entities “vary considerably, but many possess a number of common features.” 462 U.S. at
623-24.

A typical government instrumentality, if one can be said to exist, is
created by an enabling statute that prescribes the powers and duties
of the instrumentality, and specifies that it is to be managed by a
board selected by the government in a manner consistent with the
enabling law. The instrumentality is typically established as a
separate juridical entity, with the powers to hold and sell property
and to sue and be sued. Except for appropriations to provide
capital or to cover losses, the instrumentality is primarily
responsible for its own finances. The instrumentality is run as a
distinct economic enterprise; often it is not subject to the same
budgetary and personnel requirements with which government
agencies must comply.

Id at 624, A typical government instrumentality would, normally, retain its separate juridical
status. See id. at 633.
Still, “[d]etermination of who is and is not an agent of whom will be in great part factual,

and the fact-finding should be explicit.” Foremost-McKesson, Inc. v. Islamic Republic of Iran,

5While the applicable federal common law test is disjunctive, even its excessive control prong
inherently assumes that some element of unfairness would result if the Court fails to treat one
entity as the alter ego of the other. In this regard, the Canfield decision (noted at footnote 13,
supra), is instructive (though not controlling). It observed, in discussing Bancec’s excessive
control test, “[t]here ate several alter ego tests within this circuit . . . but all seek the same
purpose of holding a parent liable for the actions of a subsidiary or a corporation responsible for
the actions of its shareholders. . . . In addition, there must be some overall element of injustice or
unfairness present” (internal quotation marks and citations omitted). Canfield, 2017 WL
1078184, at *11. These generalized equitable considerations, while far from sufficient to
overcome the strong immunities set out in the FSIA, have some relevance to any full and fair
attempt to apply Bancec and distinguish the vast majority of “normal|]” cases — in which separate
entities must be treated as separate — from those rare exceptional cases where the presumptions
are overcome, See 462 U.S. at 627.
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905 F.2d 438, 448 (D.C. Cir. 1990) (internal citation and quotation marks omitted). In Bancec,
the Supreme Court emphasized that it was not “announc(ing] a] mechanical formula for
determining the circumstances under which the normally separate juridical status of a
government instrumentality is to be disregarded.” Bancec, 462 U.S. at 63; see also Hester Int’]
Corp. v. Federal Republic of Nigeria, 879 F.2d 170, 179 (5th Cir, 1989) (describing how
“determination of whether a government instrumentality is a separate juridical entity involves the
application of the law to fact-specific situations™).

The burden of making the appropriate showing rests on the party seeking to rebut the
presumption of separateness, which here is Crystallex. See Hester, 879 F.2d at 179; see also
Foremost-McKesson, 905 F.2d at 447 (“It is further clear that the plaintiff bears the burden of
asserting facts sufficient to withstand a motion to dismiss regarding the agency relationship.”)
{emphasis omitted), The Supreme Court has held that a plaintiff must “make out a legally valid
claim” and ultimately prove the facts supporting the court’s jurisdiction under the FSIA; it is
insufficient simply to state a “non-frivolous” claim to that effect. See Bolivarian Republic of
Venezuela v. Helmerich & Payne Int’l Drilling Co., 137 S. Ct. 1312, 1316, 1318-19 (2017)
(considering jurisdictional standard under FSIA expropriation exception); see also Owens v.
Republic of Sudan, 864 F.3d 751, 779 (D.C. Cir. 2017).

B. Crystallex Has Met Its Burden with Respect to Jurisdictional Immunity

It is undisputed that the Court has subject matter jurisdiction with respect to Crystallex’s
claim against Venezuela, given the FSIA’s arbitration exception. Nonetheless, PDVSA has
moved to dismiss Crystallex’s efforts to collect on its judgment against Venezuela by attaching

the property in the United States of PDVSA, on the theory that PDVSA is Venezuela’s alter ego.
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In the Court’s view, PDVSA’s motion presents both a facial and factual attack on the Court’s
subject matter jurisdiction,

Below, after setting out the statutory basis for the Court’s undisputed jurisdiction with
respect to Venezuela, the Court addresses PDVSA’s facial and factual challenges. As to the
facial challenge to the sufficiency of Crystallex’s allegations, the Court determines that
Crystallex’s burden is to rebut the presumption of separateness between Venezuela and PDVSA
by showing probable cause. The Court then explains ;that, taking Crystallex’s allegations as true,
Crystallex has met this burden by adequately alleging that Venezuela exerts extensive control
over PDVSA, including its day-to-day operations, rendering PDVSA the alter ego of Venezuela.
However, Crystallex has not shown probable cause to find that recognizing the separateness of
PDVSA and Venezuela would work a fraud or injustice.

Turning next to PDVSA’s factual challenge, the Court concludes that Crystallex’s burden
is to prove its allegations by a preponderance of the evidence — not, as PDVSA contends, by clear
and convincing evidence. The Court then summarizes the evidence presented by both sides and
finds that Crystallex has proven, by a preponderance of the evidence, that Venezuela extensively
controls PDVSA, and has, thus, proven that PDVSA is Venezuela’s alter ego. With respect to

the fraud or injustice prong, however, Crystallex has not met its burden.

s Among the questions the Court recently directed the parties to address were: “Is PDVSA’s
motion to dismiss a facial or factual challenge, or both? Is the answer the same for jurisdictional
immunity and for execution immunity?” (D.I. 68 at 1) The parties” responses to these seemingly
straightforward questions collectively amount to approximately three pages of single-spaced text.
(See D.I. 70 at 1-2; D.I. 71 at 1-2) The Court’s best assessment is that it is presented with both
facial and factual challenges. To the extent this is unclear, in an abundance of caution the Court
treats PDVSA’s motion as if it presents both types of challenges.
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1. The Court Has Undisputed Jurisdiction With Respect to Venezuela

PDVSA does not challenge the Court’s subject matter jurisdiction with respect to
Venezuela, Tt is undisputed that Crystallex has gone beyond probable cause and fully proven that
Venezuela is not immune from suit due to registration of the confirmed arbitration award against
Venezuela. (See D.I. 3-1 at 5-7)

As noted previously, § 1604 of the FSIA renders foreign states like Venezuela “immune
from the jurisdiction of the courts of the United States and of the States except as provided in
sections 1605 to 1607” of the Act. 28 U.S.C. § 1604. The exception Crystallex relies on to
establish subject matter jurisdiction with respect to Venezuela is § 1605(a)(6), relating to
arbitration:

(a) A foreign state shall not be immune from the jurisdiction of
courts of the United States or of the States in any case . . .

(6) in which the action is brought . . . to confirm an
award made pursuant to . . . an agreement to
arbitrate, if
(A) the arbitration takes place or is
intended to take place in the United
States . . ..
It is undisputed that the Court has subject matter jurisdiction over Venezuela under
§ 1605(a)(6)(A) due to Crystallex’s $1.2 billion arbitral award against Venezuela, which was
confirmed by the United States District Court for the District of Columbia, and is now registered
in the District of Delaware.

2. PDVSA’s Facial Attack

There is no dispute that this litigation can go forward against Venezuela. But Venezuela
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has not appeared and Crystallex has not identified any specific property directly owned by
Venezuela that can be found in the District of Delaware. Instead, as noted throughout this
Opinion, Crystallex seeks to execute its judgment against Venezuela by attaching and executing
on property owned by PDVSA and found in Delaware; specifically, the shares of Delaware
corporation PDVH, which are indisputably directly owned by PDVSA. Hence, the Court now
addresses PDVSA’s facial attack on the Court’s subject matter jurisdiction.
a. Crystallex’s burden is probable cause

As previously noted, when considering PDVSA’s facial attack on the sufficiency of
Crystallex’s allegation that PDVSA is Venezuela’s alter ego, the Court takes as true all of
Crystallex’s well-pled factual allegations. See, e.g., Rong v. Liaoning Province Government, 452
F.3d 883, 888 (D.C. Cir. 2006) (“If the defendant challenges only the legal sufficiency of the
plaintiff's jurisdictional allegations, then the district court should take the plaintiff’s factual
allegations as true and determine whether they bring the case within any of the exceptions to
immunity invoked by the plaintiff. If a foreign state argues that even if taken as true, the
plaintiff’s allegations are insufficient to come within the commercial activity exception, this
amounts to a challenge to the legal sufficiency of the allegations.”) (internal quotation marks and
citations omitted); see also Holy See, 557 F.3d at 1073 (“[A] motion to dismiss for lack of
jurisdiction under the FSIA is no different from any other motion to dismiss on the pleadings for

lack of jurisdiction, and we apply the same standards in evaluating its merit.”)."”

"Because this miscellaneous action was initiated not by a complaint but instead by a motion,
there is some uncertainty as to what materials the Court should look to for purposes of the facial
challenge. The Court concludes it is appropriate to take as true all “well-pled” factual allegations
contained in Crystallex’s motion, briefs, letters, declarations, expert reports, exhibits, or during
any hearing or teleconference with the Court. (See D.I. 70 at 3) There is no doubt PDVSA has
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The burden is on Crystallex to show that these allegations support a finding of at least
probable cause that the Bancec presumption of separateness has been rebutted. See Sirick Corp.
v. Thai Teak Prods. Co., 493 F, Supp. 1210, 1217 (E.D. Pa. 1980) (“The writ should issue only if
on its face probable cause exists for accepting its conclusion.”); Local Union No. 626 United
Bhd. of Carpenters & Joiners of Am. Pension Fund v. Delmarva Concrete Corp., 2004 WL
350452, at *¥2-3 (E.D. Pa. Feb. 24, 2004) (requiring “factual basis for satisfying” alter ego
standard); see also 10 Del. C. § 3507 (“A writ of foreign attachment may be issued against any
corporation, aggregate or sole, not created by or existing under the laws of this State upon proof
satisfactory to the court that the defendant is a corporation not created by, or existing under the
laws of this State, and that the plaintiff has a good cause of action against the defendant in an
amount exceeding $50.”); Del. Super. Ct. Civ. R, 49(b)(1) (“The proof required for the issuance
of a mesne writ of attachment under Chapter 35, Title 10, Delaware Code, will be satisfied by
filing with the complaint an affidavit of plaintiff or some credible person setting forth the facts
required by the applicable statute.”).

Undertaking this analysis, the Court concludes that Crystallex has met its burden to

had fair notice of each of these allegations and a full opportunity to rebut them, In any event,
even were the Court to take a more restrictive approach — for instance, limiting its consideration
to only those factual allegations contained in Crystallex’s opening brief in support of its motion —
the Court would still find that Crystallex had met its burden to show probable cause.

Relatedly, both sides fault the other for purportedly fatal procedural failings. PDVSA
complains that “Crystallex should have commenced a plenary action against PDVSA by filing a
complaint and serving PDVSA in accordance with the procedures set forth in the FSIA.” (D.1.
71 at2) Crystallex counters that PDVSA should have “move[d] to quash the writ after issuance,
as is the ordinary course,” rather than intervening and “preemptively” moving to dismiss. (D.I.
706 at 3 n.5) In the Court’s view, both parties had options as to how to proceed, and there is
nothing deficient in how they chose to do so. Certainly, neither party can credibly contend that it
has been denied due process or had an inadequate opportunity to be heard.
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overcome PDVSA’s facial attack. Specifically, Crystallex has met this burden with respect to the
extensive control prong of Bancec, but not with respect to the fraud or injustice prong.
b. Extensive control

Taking Crystallex’s allegations as true, Crystallex has shown at least probable cause for a
finding that PDVSA is not immune from suit. This is because Crystallex has stated sufficient
allegations that, if proven, would rebut the presumption of separateness and establish that
PDVSA is the alter ego of Venezuela.

In determining whether a corporate entity is “so extensively controlled” by a sovereign
state, the Court considers “whether the sovereign state exercises significant and repeated control
over the instrumentality’s day-to-day operations.” EM Ltd. II, 800 F.3d at 91; see also Walter
Fuller Aircrafi Sales, Inc. v. Republic of Philippines, 965 F 2d 1375, 1382 (5th Cir. 1992) (“[W]e
look to the ownership and management structure of the instrumentality, paying particularly close
attention to whether the government is involved in day-to-day operations, as well as the extent to
which the agent holds itself out to be acting on behalf of the government.”); Holy See, 557 F.3d
at 1079-80 (requiring “day-to-day, routine involvement” to overcome Bancec presumption).

Considerations relevant to the fact-intensive inquiry of whether a sovereign state
exercises control over an instrumentality’s day-to-day operations include:

whether the sovereign nation: (1) uses the instrumentality’s
property as its own; (2) ignores the instrumentality’s separate status
or ordinary corporate formalities; (3) deprives the instrumentality
of the independence from close political control that is generally
enjoyed by government agencies; (4) requires the instrumentality to
obtain approvals for ordinary business decisions from a political
actor; and (8) issues pelicies or directives that cause the

instrumentality to act directly on behalf of the sovereign state.
These factors are relevant to answering the touchstone inquiry for
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“extensive control”: namely, whether the sovereign state exercises
significant and repeated control over the instrumentality’s day-to-
day operations.

EM Lrd. 11, 800 F.3d at 91.

Crystallex makes sufficient allegations which, taken as true, establish probable cause that
the presumption of separateness is rebutted. As summarized in Crystallex’s briefing on the
motions, Crystallex has alleged each of the factors identified above, as well as other bases for
finding Venezuela exercised significant and repeated control over PDVSA’s day-to-day
opetations. Borrowing from Crystallex’s briefing, the Court sets out below the well-pled
allegations that, collectively, demonstrate probable cause that Venezuela extensively controls

PDVSA, rebutting the Bancec presumption of separateness.'®

Venezuela Using PDVSA’s Property As Its Own

. Venezuela uses PDVSA’s property, including aircraft and tanker trucks,
for its own political purposes

Ignoring PDVSA’s Separate Status

. PDVSA discloses Venezuela’s control and willingness to direct the
company to act against its interests as risk factors in its bond offering
documents

. At least for marketing purposes, including on Twitter, PDVSA
regularly boasts “PDVSA es Venezuela,” which translates to
“PDVSA is Venezuela”

'8See, e.g., DI 3-1 at 7-23; D.L 33 at 10-12 (internal quotation marks, citations, and footnotes
omitted). Crystallex’s allegations as set out in its briefing are rearranged here in order to track
more closely the recitation of factors as contained in EM Ltd. II. The pertinent factors are not
exhaustive — the Court can (and does) consider other factors, and not every factor need be present
—nor are they mutually exclusive, as many of them overlap. Reasonable minds will differ as to
the category into which to place any specific allegation or evidence.
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Depriving PDVSA of Independence from Close Political Control

. Venezuela appoints PDVSA’s Board of Directors, and several
Government Ministers are also members of PDVSA’s Board of Directors

. Venezuela’s Qil Minister has almost always also been PDVSA’s
President and Director

’ Venezuela’s Oil Ministry and PDVSA share physical office space

. Venezuela — including its President — hires and fires, and exerts political
pressure on, both high- and low-level PDVSA employees, including by
requiring that PDVSA managers be trained according to the Government’s
social policies

. PDVSA’s Articles of Incorporation confirm that it is required to adhere to

the guidelines and policies established or agreed upon by the National
Executive

Requiring PDVSA to Obtain Approvals for Ordinary Business Decisions

. Venezuela’s National Executive regulates and supervises PDVSA’s
operations

J Venezuela instructs PDVSA to whom it must sell oil internationally and at
what price

. Venezuela dictates the price at which oil is sold domestically (forcing

PDVSA to subsidize gas prices)

Issuing Policies Causing PDVSA to Act Directly on Behalf of Venezuela

. PDVSA was created by presidential decree not to generate profits
but as a national company to implement national policy on
hydrocarbons

. From 2010 through 2016, Venezuela required FDVSA to contribute to the
State directly (through taxes, royaltics, and dividends in the amount of
approximately $119 billion) and indirectly (through off-budget social
programs and other public expenditures that have nothing to do with the
hydrocarbons industry in the amount of approximately $82 billion)
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. Venezuela uses PDVSA to achieve its social and political goals, both
domestically (e.g., through Fondo Nacional para el Desarrollo Nacional
(“FONDEN™), a social development fund) and abroad (e.g., through
Petrocaribe)}

. Venezuela forces PDVSA to provide oil to China and Russia as repayment
for loans those countries made to Venezuela

. Venezuela directs PDVSA to sell oil to other friendly nations on
non-economic terms to advance Venezuela’s foreign policy objectives

Additional Indications of Venezuela’s Extensive Control Over PDVSA

. Venezuela manipulates PDVSA’s conversion of U.S. Dollars to
Venezuelan Bolivars to leverage PDVSA’s revenues for the sole
benefit of Venezuela and to the detriment of PDVSA

. Venezuela uses PDVSA to expropriate private investment

. PDVSA paid Venezuela’s fees to the ICSID tribunal in the underlying
arbitration between Venezuela and Crystallex

PDVSA’s facial challenge can be summarized as follows:

[TThe facts asserted in [Crystallex’s motion] and supporting

memorandum of law demonstrate nothing more than ordinary

shareholder control and government regulation that cannot, as a

matter of law, satisfy the required showing that the shareholder

exercise complete domination and control over the corporation’s

day-to-day operations.
(D.I. 71 at 4) The Court is not persuaded. Crystallex has shown probable cause to rebut the
presumption of separateness between the Republic of Venezuela and PDVSA. PDVSA’s
arguments are weightier {though ultimately unsuccessful) in connection with its factual

challenge, where the Court can (and does) consider PDVSA’s evidence, and not just Crystallex’s

allegations,
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c. Fraud or injustice

Crystallex contends that it has satisfied both prongs of the disjunctive Bancec test:
extensive control as well as fraud or injustice. While, as already explained, the Court agrees with
the former assertion, it rejects the latter. Even taking Crystallex’s well-pled allegations as true,
there is not probable cause that giving effect to the separateness of Venezuela and PDVSA would
“work a fraud or injustice” as that term is used in Bancec (i.e., as a stand-alone test that may be
satisfied independent of whether there is extensive control)."® Instead, as PDVSA contends,
Crystallex has not “show[n] that the Republic abused PDVSA’s corporate form to perpetrate a
fraud or injustice resulting in harm to Crystallex.” (D.L 71 at 5)

Crystallex alleges that the expropriation of its interest in the Las Cristinas mines “resulted
in a multibillion dollar benefit to state-owned and controlled PDVSA.” (D.L 3-1 at 32) Further,
Crystallex contends that “Venezuela reaps enormous benefits from owning and operating an oil
refining company under the protection of Delaware law . . . in an attempt to protect Venezuela’s
Delaware assets froni execution.” (Jd.) From these premises, Crystallex asks the Court to “deem
PDVSA to be Venezuela’s alter ego to avoid the obvious injustice that would result if Venezuela
were permitted to violate international law by taking Crystallex’s assets, transfer those assets [to]
a state-owned and controlled company, PDVSA, for no consideration, and then use U.S. law to
avoid paying its lawful obligations in the face of PDVSA’s receipt of billions for those stolen
assets.” (Id.; see also D.I. 33 at 17 (“Venezuela uses PDVSA to generate billions of dollars in

revenue in the United States through its commercial refining and oil industry subsidiaries, while

1t follows that neither has Crystallex met its higher burden of proving fraud or injustice by a
preponderance of the evidence. Therefore, Crystallex’s motion with respect to the fraud or
injustice prong also fails to survive PDVSA’s factual challenge.
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simultaneously using PDVSA to shield those same assets from creditors in the United States.”))
Crystallex’s allegations fail because they do not sufficiently allege that Venezuela used
PDVSA as an instrument to defraud Crystallex. Everything Crystallex alleges that Venezuela did
to harm Crystallex could have been done — and, indeed, was alleged to have been done — by
Venezuela itself, regardless of whether PDVSA even existed. It was Venezuela, not PDVSA,
which expropriated Crystallex’s interests in the mines. While Venezuela may have subsequently
transferred those interests to PDVSA, it did not need to do so as part of its scheme to defraud
Crystallex or to engineer an unjust outcome. Crystallex does not even allege that PDVSA
participated in or facilitated the expropriation. Nor does Crystallex allege in anything other than
an insufficient, conclusory manner that PDVSA was created and/or is being maintained by
Venezuela for the purpose of defrauding Crystallex and other creditors.
As PDVSA persuasively explains:
PDVSA had nothing to do with the underlying dispute between the
parties to the arbitration. And PDVSA is not a newly created sham
corporation designed to insulate the Republic from liability.
PDVSA was established over 40 years ago and is one of the largest
oil companies in the world. . . . [T]he mere fact that a government
instrumentality benefits from the actions of the government does
not demonstrate an abuse of the corporate form required to
overcome the presumption of separateness under Bancec.
(D.1. 26 at 19-20)
Therefore, the Court concludes that Crystallex cannot meet its burden under Baneec’s
fraud or injustice prong.

2. PDVSA’s Factual Attack

As previously noted, PDVSA’s motion presents both a facial and factual attack on
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Crystallex’s efforts to establish subject matter jurisdiction. In evaluating the factual challenge,
the Court does not assume the truth of Crystallex’s allegations. Instead, the Court must consider
the evidence presented by Crystallex, as well as any competing evidence presented by PDVSA,
and determine, under the appropriate burden of proof, whether Crystallex’s evidence meets that
burden.

For the reasons set out below, the Court concludes that (1) Crystallex’s burden is to
prove, by a preponderance of the evidence, that Venezuela extensively controls PDVSA, and
(2) Crystallex has met this burden.

a. Crystallex’s burden is preponderance of the evidence
While the parties agree that Crystallex beats some burden in order to obtain its requested

<6

writ, they disagree as to the nature of that burden. Crystallex argues for the ““usual . . . rule
generally applicable to civil actions in federal courts™: that the plaintiff must prove its case by a
preponderance of the evidence. (D.1. 52 at 1) (quoting Ramsey v. United Mine Workers of Am.,
401 U.S. 302, 308 (1971)) PDVSA contends that Crystallex, as “a party seeking to rebut the
strong presumption of separateness under Bancec, bears the heavy burden of proving an alter ego
relationship by clear and convincing evidence.” (D.L 51 at 1) The Court agrees with Crystallex.
As Crystallex correctly points out, Bancec held there is “no mechanical formula” for
assessing whether the presumption of separateness has been rebutted. 462 U.S. at 633. Nor does
Bancec speak of a heightened burden. Neither does the FSIA address the standard of proof or
suggest it is a heightened one. (See D.I. 52 at 1) In this situation, the Court discerns no basis to

depart from the ordinarily prevailing standard in a civil case, which is the preponderance of the

evidence standard. See generally McNuttv. Gen. Motors Acceptance Corp. of Indiana, 298 U.S.
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178, 189 (1936) (“[The court may demand that the party alleging jurisdiction justify his
allegations by a preponderance of evidence.”).

The sparse caselaw on the subject further supports this conclusion.”® While many cases in
this area fail to state the standard of proof being applied, Crystallex cites a handful of cases that
expressly apply a preponderance of the evidence standard. See, e.g., Kirschenbaum v. 650 Fifih
Ave., 257 F. Supp. 3d 463, 472 (S.D.N.Y. 2017) (issuing findings of fact based on “assessment of
the preponderance of the credible evidence,” while also finding “massive amount of evidence”
that left Court “firmly convinced . . . by far more than a preponderance of the evidence”);
Kensington, 2007 WL 1032269, at *5 (applying preponderance of evidence standard). As
Crystallex further notes, other courts have undertaken a “totality of the circumstances” analysis,
Bridas, 447 F.3d at 417, or assessed whether claims were “well-supported” or supported by
“sufficient [evidence of] control,” McKesson Corp. v. Islamic Republic of Iran, 52 F.3d 346,
351-52 (D.C. Cir. 1995) — approaches which do not suggest that these courts were applying any
heightened evidentiary standard. In a case involving alter ego allegations outside the sovereign
immunity context, the Third Circuit (applying state law) has applied a preponderance of the
evidence standard. See Plastipak Packaging, Inc. v. DePasquale, 75 Fed. App’x 86, 90 (3d Cir.
2003).

PDVSA has not cited a single case that applied a clear and convincing evidence standard

to an alter ego inquiry in the context of Bancec and the FSIA. PDVSA’s cases applying state-law

M Ag the District Court for the District of Columbia has recognized, “[w]hile the D.C. Circuit has
explained that the court must look beyond the pleadings and even conduct limited jurisdictional
discovery when a foreign-sovereign defendant challenges the factual basis for subject-matter
jurisdiction under the FSIA, there is no authority to direct this court as to the appropriate burden
of proof.” Kilburn v. Republic of Iran, 277 F. Supp, 2d 24, 33 n.5 (D.D.C. 2003).
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alter ego standards (like state-law cases cited by Crystallex) are unhelpful, as the Court is (by the
parties® agreement) applying a federal law standard.”* PDVSA broadly asserts that “the clear and
convincing evidence standard applies any time a party seeks to overcome a legal presumption.”
(D.I. 51 at 2) But this is incorrect, as Crystallex demonstrates. (See D.J. 53 at 2) (“That ignores
decades of decisions holding that a wide range of presumptions across different subject-matter
areas could be rebutted by a preponderance of the evidence.”) (citing cases)

The Court does not agree with PDVSA that “a preponderance of the evidence standard is
inconsistent with” Bancec’s “strong presumption” of separateness. (D.I. 54 at 1-2) PDVSA does
not cite authority to support the view that the strength of the presumption necessarily alters the
standard of proof necessary to rebut it. The “strong” characterization of the presumption helps
explain the justification for it and the importance of the Court enforcing it, unless and until it is
overcome by the required amount of evidence. It does not, however, dictate a clear and
convincing burden of proof.

Hence, the Court will now turn to evaluating whether Crystallex has met its burden of

proof by a preponderance of the evidence.

Y As Crystallex acknowledges, “[t]he Third Circuit has also stated, without citation, that alter-cgo
claims that ‘rely on a fraud theory’ require proof by clear and convincing evidence.” (D.L 52 at 2
n.1) (quoting Kaplan v. First Options of Chi., Inc., 19 F.3d 1503, 1522 (3d Cir. 1994)) Since the
Court has already concluded that Crystallex failed to establish even probable cause to support
application of the fraud or injustice prong of Bancee, and cannot prove fraud or injustice by a
preponderance of the evidence, it follows that Crystallex also could not meet the clear and
convincing evidence standard. Thus, there is no need for the Court to resolve which of the
evidentiary standards applies to the fraud or injustice test.
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b. Extensive control

Based on the evidence presented by both parties,” the Court finds that Crystallex has
proven by a preponderance of the evidence that PDVSA is not immune from suit. The record
contains sufficient evidence to enable the Court to find ~ including by resolving disputed issues
of fact”® — that PDVSA is the alter ego of Venezuela. In particular, Crystallex has met its burden
to show that Venezuela extensively controls PDVSA.

As noted above, while there is no mechanical formula that applies to this inquiry, the
Court finds it helpful to organize its discussion based initially on factors that are commonly
looked to, in the same order that the Court identified these same factors in connection with
PDVSA’s facial challenge. The Court then considers some additional evidence further
supporting its findings.

i Venezuela’s use of PDVSA’s property as its own

Crystallex has proven by a preponderance of the evidence that Venezuela regularly uses
PDVSA’s assets as its own. (See D.I. 3-1 at 16-17, 31) (citing evidence)

Venezuela uses PDVSA aircraft for travel by Venezuelan officials and to escort other
countries® politicians who are “friendly to Venezuela,” even when they are not traveling to or

from Venezuela, (See D.I 3-1 at 16-17; see aiso, e.g., D.I. 5-1 Ex. 54 at 1 (LaPatilla reporting,

2Crystallex requests that the Court take judicial notice of many of the exhibits included in its
appendix, particularly those which are acts and statements of various branches of the Venezuela
Government as well as orders issued by or public filings made in U.S. Courts. (See D.I. 9) No
opposition to this request has been filed. (See generally Tr. at 67-68) The Court will take
judicial notice as requested.

BSee generally Bolivarian Republic of Vernezuela, 137 S. Ct. at 1324 (“If a decision about the
matter requires resolution of factual disputes, the court will have to resolve those disputes, but it
should do so as near to the outset of the case as is reasonably possible.”).
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“They don’t try to hide it any more. It is an official policy to use the large flect of VIP ...
airplancs of Pdvsa and the government itself not only for the private use of public officials . . .
but also to make use of the Venezuelan people’s money . .. ."”); id Ex. 55 (BBC reporting, “The
President of Venezuela, Nicolas Maduro, stated . . . that Colombian guerilla leader Rodrigo
Londofio Echeverri, alias *Timochenko’, the senior commander of the [Revolutionary Armed
Forces of Columbia] . . . , traveled in an official Venezuelan airplane [owned by PDVSA] to
Havana.”); id. Ex. 56 (Noticias24 reporting “Venezuelan Foreign Minister Nicolds Madura . . .
stated . . . that the deposed president of Honduras Manuel Zclaya has left the United States bound
for his country in an airplane bearing Venezuelan registration number . . . and flown by ‘a
Venezuelan captain’); id Ex. 57 (Reportero24 reporting, “Pdvsa allocates 3 luxury airplanes for
the use of the Cuban regime,” airplanes which “were previously utilized to serve executives of
the state-owned Petréleos de Venezuela (PDVSA) company” and which “only visit Venezuela
when they require maintenance™)) Venezuela also uses PDVSA trucks as physical barriers to
prevent anti-government demonstrators from gathering. (See id. Ex. 58) (LaPAtilla reporting
PDVSA trucks were blocking central highway and being guarded by Bolivarian National Police
and Bolivarian National Guard)
ii. Ignoring PDVSA’s separate status

Crystallex has proven by a preponderance of the evidence that Venezuela regularly
ignores PDVSA’s separate status. This is evidenced in numerous statements PDVSA has made
in filings associated with efforts to raise money, including bond offering documents.

For example, in a November 11, 2011 offering document, PDVSA disclosed:

[T]he Venezuelan government required us to acquire several
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electricity generation and distribution companies, as well as certain

food companies . . . . The Venezuelan government has also

nationalized and continues to nationalize other companies in

Venezuela. . .. [T]he Venezuelan government announced the

nationalization of Venoco . . . and required . . . us to acquire the

assets of Venoco at a price to be determined in the future.
(D.I 4-3 Ex. 40 at 16-17) (emphasis added) In September 2016, PDVSA advised its bondholders
it could provide no assurances that Venezuela would not “impese further material commitments
upon us or intervene in our commercial affairs in a manner that will adverscly affect our
operations, cash flow and financial results.” (. Ex. 44 at 28) (emphasis added)

Tn the context of the full record developed here, the Court finds that these
acknowledgments by PDVSA of actions Venezuela has “required” it to take, and material
commitments Venezuela has “impose[d]” on it, are indicative of Venezuela, its sole shareholder,
ignoring the separate legal status of PDVSA.

This finding is bolstered by PDVSA’s repeated identification of itself, including on
Twitter, as Venezuela. PDVSA has used the hashtag “#PDVSAesVenezuela,” which literally
means “PDVSA is Venezuela.” (D.I. 4-1 Ex. 3) The Court disagrees with PDVSA that
Crystallex’s arguments relating to the Twitter hashtag are “frivolous.” (D.I. 26 at 37 n.13)
PDVSA also disseminates Venezuelan propaganda through its social media presence by regularly
tweeting messages in support of the Government and portraying a photograph of former
President Hugo Chévez as its banner heading. (D.I. 5-1 Exs. 67-69)

In connection with other evidence in the record, these facts constitute additional evidence

that Venezuela and PDVSA regularly ignore their separate legal status.
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jii. Depriving PDVSA of independence from close political control

Crystallex has proven by a preponderance of the evidence that Venezuela has deprived
PDVSA of independence from close political control.

This is illustrated by the fact that Venezuela’s President, Nicolas Maduro, appoints
PDVSA'’s directors, vice-presidents, and members of its shareholder council. (See D.I. 4-1 Ex.
13; see also D.1. 4-3 Ex. 40 at 16 (PDVSA Nov. 11, 2011 Notes Offering Circular) (“The
President of Venezuela appoints our president and the members of our Board of Directors by
executive decree.”)) In January 2017, President Maduro also appointed Nelson Martinez, former
President of Citgo (a corporate subsidiary several steps below the Government of Venezuela), as
Minister of the People’s Power for Oil and Mining (“Oil Minister”) and President of PDVSA.
(See D.I 4-2 Exs. 23-24) In November, 2017, a newspaper headline announced, “President
Maduro Appoints Asdribal Chavez As New President of Citgo.” (D.I. 42-1 Ex. 110; see aiso Tr.
at 30)

In 2002, then-President of Venezuela, Hugo Chévez, fired two PDVSA employees on
national television, fired seven PDVSA executives, and forcibly retired 12 other PDVSA
employees. (D.L 8 at J21) In 2003, “the Government fired nearly 40% of the PDVSA’s
workforce at the time (approximately 18,000 PDVSA employees) because of their role in
opposing the Government.” (Id.; see also D.I. 7 at § 11) As recently as July 2017, Venezuela
continued to threaten to terminate PDVSA employees who were opposed to the governing
regime. (See D.L 4-2 Ex. 35 at 2 (“Political appointees are gaining clout at the expense of
veteran oil executives, while employees are under mounting pressure to attend government rallies

and vote for the ruling Socialists. The increasing focus on politics over performance is
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contributing to a rapid deterioration of Venezuela’s oil industry . . . .”); id. at 3 (“Managers told
workers they would be fired unless they voted in Maduro’s controversie] election . . . .”); see also
D.L 4-3 Ex. 66 (President Maduro reported as stating, “If there are 13,000 workers, all 15,000
workers must vote without any excuses”))

There is also a great deal of overlap between the leadership of Venezuela and that of
PDVSA. In November 2017, President Maduro appointed a military general as Oil Minister and
also as President of PDVSA. (See Tr. at 29-30) That individual’s predecessors, Nelson
Martinez, Eulogio del Pino, and Rafae! Ramirez Carrefio, similarly served simultaneously as both
Venezuela’s Oil Minister and PDVSA’s President. (See D.1. 4-2 Exs. 23-24) Tn a speech to the
International Assembly in 2014, former Oil Minister and PDVSA President, Rafael Ramirez,
said: “today we can say with clarity that we have the full and sovereign management of our oil
industry.” (D.L 4-3 Ex. 38 at 17; see also Tr. at 19) Given the evidence recited throughout this
Opinion, the Court considers it reasonable to infer that when individuals who simultaneously
hold office in the Government of Venezuela and in PDVSA confront situations in which the
interests of their two “bosses” conflict, they make decisions based on what they view to be the
best interests of Venezuela, even if that comes at the expense of PDVSA’s interests.™

While hiring and firing board members may also be “an exercise of power incidental to

ownership, and ownership of an instrumentality by the parent state is not synonymous with

% Among other evidence supporting this inference is, as will be described further below, how
PDVSA in its own public filings warns investors that the Republic of Venezuela may force
PDVSA to take actions that are not in PDVSA’s own interests as a corporation, when, in the
Republic’s view, those actions will further policies and goals of the nation itself. (See, e.g., D.L
4-3 Ex. 40 at 16) (“As a result, we may engage in activities that give preference to the objectives
of the Venezuelan government rather than our economic and business objectives.”)
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control over the instrumentality’s day-to-day operations,” EM Ltd. 11, 800 F.3d at 92-93, given
the totality of the circumstances here the Court finds these facts to be evidence that Venezuela
“interfere[d] in and dictate[d] [PDVSA’s] daily business decisions,” id.

Additionally, PDVSA’s Articles of Incorporation require that it adhete to policies
established by the National Bxecutive. (See D.L 4-1 Ex. 13; see also D.L 8 at §20) Venezuela’s
National Executive, through the Oil Ministry, also “regulates and supervises PDVSA’s
operations, exercises control of PDVSA’s production and export of oil, and grants the rights and
mining areas as established under Venezuelan law.” (D.I. 8 at 4 20) (internal quotation marks
omitted)

iv. Requiring PDVSA to obtain
approvals for ordinary business decisions

Crystallex has proven by a preponderance of the evidence that in addition to designating
oil production levels by official decree, Venezuela also “dictates the severely discounted price at
which PDVSA must sell its product te Venezuelan citizens” and “forces PDVSA to ‘sell’ oil to
third parties for no, or de minimis, consideration.” (D.I. 3-1 at 12) (citing evidence) Ina 2011
debt offering, PDVSA explained: “[tJhe Venezuelan government, rather than the international
market, determines the price of products . . . sold by us through our affiliates in the domestic
market.” (D.I 4-3 Ex. 40 at 14) The Government sets the prices for 0il sold within Venezuela
and designates oil production levels. (Id. Ex. 39; D.I. 7 at § 38)”

Venezuela’s National Executive regulates and supervises PDVSA’s operations. (See D.I.

BCrystallex points to PDVSA’s audited financial statements, which reveal that PDVSA received
a government subsidy “corresponding to the difference between the cost of production and the
regulated sale price of motor and diesel fuels in the national market,” which KPMG called “an
unusual transaction” and “key audit issue.” (D.1. 3-1 at 20; D.I. 7 at § 40)
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7 at 7; D.I. 4-3 Ex. 40) The Government compels PDVSA to sell oil to China, Russia, and 17
Caribbean countries at a discount in order to support Venezuela’s foreign policy. (See D.I. 5-1
Exs. 72-74, 77; see also D.1. 8 at 19 49-50; D.I. 7 at 11 9, 31-37) Energy Minister Rafael
Ramirez has explained that PDVSA “is not a company designed to generate profits;” instead, it
“is a national company.” (D.I. 7 at  39)

PDVSA observes that other oil-producing nations similarly regulate oil policies, making
PDVSA no different from any other national oil company. (D.L 26 at 8, 31) Just because
PDVSA shares this feature (and perhaps others) with “typical” national oil companies does not,
however, deprive this feature of all evidentiary value in assessing whether Venezuela exercises
extensive control over PDVSA. Nor, of course, is this the only evidence on which the Court is
relying to find an alter ego relationship.

V. Issuing policies causing PDVSA to
act directly on behalf of Venezuela

The record further establishes that Venezuela causes PDVSA to achieve domestic social

and political goals and to advance Venezuela’s foreign policy goals. (D.L 3-1 at 17-21) (citing
evidence)

PDVSA was created by Presidential Decree, in 1975, to implement government policy.
(See D.I. 4 Exs. 11, 12; D.I. 8 at 19) The “History” section of PDVSA’s website lists among the
company’s “Strategic guidelines” the following: “Support the geopolitical position of the country
and key objectives of Venezuelan foreign policy, such as the promotion of comprehensive
cooperation with strategic allies . .. .” (D.I. 4-2Ex. 32 at 1)

Tn 2002, the National Executive reorganized PDVSA, expanding its corporate mission
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beyond the hydrocarbons industry to “take on a more political role.” (D.I. 3-1 at 17) Under the
new structure, PDVSA funds Venezuelan programs that have nothing to do with its business,
causing PDVSA to take on additional debt. Such programs inciude PDVSA Agricola S.A.,
which subsidizes Venezuela’s agriculture, industrial infrastructure, and produce sectors, and
PDVSA Desarrollos Urbanos S.A., which subsidizes Venezuela’s housing projects. (Id. at 18;
D.L 8 at 141) PDVSA’s total contributions to the Venezuelan budget between 2010 and 2016
were in excess of $119 billion. (D.I. 7 at §20)* As PDVSA disclosed to investors in September
2016: “[T]he government requires us to make significant financial contributions to social
programs, including transfers to FONDEN, as well as requiring us to fund specific projects. In
2014 and 2015, we made total contributions to FONDEN in the amounts of U.S. $974 million
and U.S. $3,306 million, respectively.” (D.I. 4-3 Ex. 44 (PDVSA Offer Sept. 16, 2016} at 29)
(emphasis added); see also D.1. 4-2 Exs. 19, 30)

PDVSA asserts that “[t]hese taxes and currency regulations, which apply to companies
other than PDVSA, are not a basis for disregarding PDVSA’s legal separateness.” (D.I. 26 at 33
n.9) It is true that Venezuela regulates and taxes the entire oil industry operating in the country,
not just PDVSA, (See D.1. 28 aty 5; see also D.1. 26 at 7-8) But that does not mean the taxation
and regulation of PDVSA is inconsistent with a finding of PDVSA being Venezuela’s alter ego.

Moreover, the tax and regulatory policies are only some of the Venezuelan policies that
cause PDVSA to act directly on behalf of Venezuela, as already noted. Venezuela also uses

PDVSA to achieve its foreign policy goals by committing PDVSA to sell oil to certain Caribbean

BPDVSA points out that in this same period PDVSA had revenues of more than $724 billion and
earned a total net profit of over $45 billion. (D.1. 27-1 Exs. 4-6)
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and Latin American nations at substantial discounts, without PDVSA’s consent. (D.I. 3-1 at 21)
(citing evidence) Even when those oil debts are repaid, the money is given to Venezuela, not
PDVSA. (Id;D.I. 5-1 Ex. 77) Venezuela has entered into agreements with China whereby
PDVSA acts “on behaif of the Bolivarian Republic of Venezuela” to repay China. (D.IL 4-3 Ex.
49 at 3; see aiso id. at 5 (additional references to PDVSA taking on duties “on behalf of the
Bolivarian Republic of Venezuela” or “acting on behalf of the Bolivarian Republic of
Venezuela™)) China has thereby paid more than $50 billion to Venezuela (for oil) yet PDVSA
itself has received nothing. (D.1. 7 at § 37)
Consistent with the foregoing, PDVSA stated the following in a November 11, 2011

Notes Offering Circular:

We are controlled by the Venezuelan government, which

ultimately determines our capital investment and other spending

programs. . . . The Bolivarian Republic of Venezuela, as our sole

owner, has pursued, and may pursue in the future, certain of its

macroeconomic and social objectives through us. As a result, we

may engage in activities that give preference to the objectives of

the Venezuelan government rather than our economic and business

objectives. We may make investments, incur costs and engage in

sales on terms that affect our results of operations and financial

condition.

(D.I 4-3 Ex. 40 at 16)

vi. Additional indications of Venezuela’s
extensive control over PDVSA

The record contains additional evidence of Venezuela’s extensive control over PDVSA,
evidence that does not neatly fit into one or more of the categories above.
For instance, it is undisputed that PDVSA paid the administrative fees Venezuela

incurred in connection with the arbitration with Crystallex, which amounted to around $249,000.
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(See Tr. at 40-41; D.I. 6 (Fung Decl.) at 7 3-5, Exs. 1-2)”

Also, Venezuela manipulates PDVSA’s conversion of U.S. Dollars to Venezuelan
Bolivars to leverage PDVSA’s revenues for the sole benefit of Venezuela and to the detriment of
PDVSA. (See D.I, 7 at § 26; see also D.1. 4-3 Exs. 47-48) PDVSA is required to convert foreign
currency into Venezuelan Bolivars at an artificially low U.S. Dollar to Bolivar exchange rate
“(which is approximately 1/500th of the market rate).” (D.L. 7 at §| 26; see also D.L 8 at ] 46;
D.I. 4-3 Ex, 48) The Republic can then exchange that currency at more favorable rates. (D.I. 7
at Y 26; see also D.1. 4-3 Ex. 48)

Additionally, in November 2017, PDVSA announced: “As of today, the command of the
oil industry passes into the hands of the country’s first worker, Nicolas Maduro.” (D.I. 42-1 Ex.
112 at 1) PDVSA has also stated that one of its objectives is to “guarantee control by the State
aver [PDVSA]” (D.I 5-1 Ex. 60)

Finally, Venezuela has designated PDVSA as an expropriating entity, thereby authorizing
it to exercise a sovereign power. (/d. Exs. 86-88, 99)

All of the foregoing is further evidence supporting the Court’s conclusion.

vii. PDVSA’s contrary interpretation wrongly
fails to account for the totality of the evidence

PDVSA recognizes the support in the record for the Court’s findings identified above.

Indeed, as Crystallex notes, the evidence here is “largely undisputed,” as PDVSA has instead

PDVSA insists there is “nothing untoward” about an entity paying a debt of its shareholder
owner. (Tr. at41; see also EM Ltd. II, 800 F.3d at 93 (stating that “repayment by [2 government
instrumentality] of [a foreign country’s] other debts does not establish the existence of an alter
ego relationship,” at least where instrumentality was a national bank, as “central banks
commonly perform payment functions for their governments”)) That this observation is true
does not mean this evidence lacks relevance or contradicts the Court’s findings.
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“focus|ed] its challenges on the inferences that may be drawn from the undisputed facts.” (D.L
52 at 2) PDVSA’s arguments against concluding an alter ego relationship exists rest largely on
disputing the relevance of Crystallex’s evidence and insisting that none of the above-listed
findings individually transforms PDVSA into Venezuela’s alter ego.

The Court disagrees with PDVSA’s protestations that all of Crystallex’s evidence is
irrelevant. (See, e.g., Tr. at 47 (“extensive regulation by an oil producing state of its hydrocarbon
industry” is irrelevant); id. at 54 (characterizing as irrelevant whether Venezuela itself benefitted
from acts taken by PDVSA); id. at 55 (contending designation of PDVSA as expropriating entity,
use by Venezuela of PDVSA property without reimbursement, and sale of oil to other countries
at reduced prices are “totally irrelevant”)) Based on the caselaw discussed in this Opinion, the
Court concludes that all of the considerations on which the Court has relied are relevant to the
issue of whether Venezuela so extensively controls PDVSA, including its day-to-day conduct,
that it should be treated as Venezuela’s alter ego for purposes of application of the FSIA. As has
been noted repeatedly in this Opinion, Bancec did not establish a mechanical formula for courts
to apply. It is appropriate for the Court to consider the totality of circumstances that either side
wishes to present.

Much of PDVSA’s attack on Crystallex’s showing consists of dissecting the totality of
Crystallex’s evidence and arguing that no single piece of evidence renders PDVSA the alter ego
of Venezuela. (See, e.g., D.I. 26 at 20 (“mere fact that a government instrumentality benefits
from the actions of the government does not demonstrate an abuse of the corporate form™); id. at
33-34 (“mere fact that PDVSA may have been designated as an expropriating entity in certain

other cases is not grounds for disregarding its separate legal personality™); id. at 35-36
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(contending that Venezuela’s use of PDVSA’s planes “would not support” veil piercing); id. at
35 (contending sale of 0il to other countries on deferred payment and other favorable terms
“do[es] not support a finding of alter ego liability’”)) Of course, no single piece of evidence in
the record is sufficient on its own to enable Crystallex to meet its burden, but of course that also
is not what the law requires. Again, the Court must consider all of the evidence in the record.
When it does so, the Court finds that it sufficiently proves, by a preponderance of the evidence,
that PDVSA is the alter ego of Venezuela.

PDVSA also characterizes itself as merely a “typical” national oil company, the type of
creature that Bancec compels must retain its separate juridical status. (See Tr. at 53 (“[A]ll they
have shown is that it is the same as other national oil corporations that are owned by petrol
states,”), see also D.I. 26 at 2 (arguing PDVSA is “nothing more than a “typical government
instrumentality’”) (quoting Bancec)) While the Court agrees with PDVSA that it possesses many
of the characteristics Bancec, 462 U.S. at 624, ascribed to “typical” government instrumentalities
— it was created by an enabling statute, is managed by a board selected by the government, has
powers to hold and sell property and sue and be sued, and is primarily responsible for its own
finances — PDVSA also has numerous other characteristics, which the Court has described above
in detail. Considering the totality of the evidence, the Court finds that PDVSA is not merely a
“typical government instrumentality” but is the alter ego of Venezuela.

viii. The parties’ declarations confirm the Court’s findings

The Court’s findings described above are further supported by the declarations the parties

submijtted. Together, Crystallex and PDVSA have filed six substantive declarations: two each

from Dr. Roberto Rigobon and Professor Jose Ignacio Hernandez, who endorse Crystallex’s view
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that PDVSA is the alter ego of Venezuela; and one each from Professor Luis A. Garcia Montoya
and Mr. Alejandro Schmilinsky, supporting PDVSA’s view that the two entities are propetly
viewed as separate. (See D.I 7, 8, 28, 29, 35, 36)® While there are certainly disputes among the
various declarations, to the limited extent those disputes are material, the Court resolves them in
favor of Crystallex, for the reasons explained below.

Dr. Rigobon, a professor of management at the Massachusetts Institute of Technology
and Research Associate of the National Bureau of Economic Research, opines on the economic
realities of the relationship between PDVSA and Venezuela, specifically concluding that: (1) the
Venezuelan Government exercises complete economic control over PDVSA’s day-to-day
operations; (2) Venezuela relies on PDVSA to sustain its economy; and (3) the Venezuelan
Government uses PDVSA for political purposes. (See D.I. 7 at §f 7-9) Dr. Rigobon also
explains that PDVSA was created by Presidential Decree and initially behaved “like an
economically-driven company,” including by setting its own budget, making its own decisions,
and promoting, hiring, or firing its own staff. (See id. at¥ 11) Then, however, in 2002 and 2003,
the Government began getting involved in PDVSA’s affairs, effectively converting the formerly
commercial-minded PDVSA into the present State-controlled “New PDVSA.” (See id. at
M11-13)

This transformation was accomplished by the Government’s appointment of then-
President Chavez’s “most trusted allies” to manage PDVSA, creating “substantial overlap

between the [PDVSA] Board of Directors and senior members of the Government.” (/d. at

0ther declarations in the record (see, e.g., D.I 46, 27, 34, 42, 47) transmit documents and
additional evidence to the Court.
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% 13-14) In 2002, the Government began requiring PDVSA to contribute monetarily to
Venezuela, directly through oil revenues (totaling $119 biltion from 2010 to 2016) and
“extraordinary taxes,” and indirectly through social programs such as FONDEN (to which,
PDVSA contributed more than $34 billion from 2010 to 2016) and other programs created to
subsidize consumer housing and gasoline purchases through PDVSA. (See id. at {15, 21, 23~
29; see also D.1. 36 at 9§ 2)

Regarding PDVSA’s day-to-day operations, Dr. Rigobon opines that “Venezuela dictates
the quantity of oil that PDVSA must produce (partly through OPEC[*] commitments), the
parties to which PDVSA must sell its oil, and the price at which PDVSA must sell its oil.” (D.I.
7 at§30) The Government does this, in part, through Petrocaribe, an agreement pursuant to
which Venezuela committed PDVSA to supply oil to 17 Caribbean countries on favorabie
economic terms, and similar agreements Venezuela entered into with China and Russia, all to
enable Venezuela to “reap[] enormous political benefits.” (/4. at 4 31-37) Venezucla controls
PDVSA’s oil production levels and regulates the price at which all refined products are sold in
Venezuela, often causing PDVSA to suffer a loss in profits. (X at §38)

Dr. Rigobon agrees with Professor Montoya that PDVSA is “financially autonomous”
from Venezuela (see below), but persuasively opines how “[a]ll that means . . . is that the budget
of Venezuela and the budgets of State-owned companies are governed differently;” it does not
mean that “PDVSA operates independently from Venezuela as a practical matter (it does not).”
(D.I 36 at § 3) The Court agrees with Dr. Rigobon that even if “PDVSA is on paper an

independent organization from the Venezuelan Government,” PDVSA is not “a de-facto

POrganization of Petroleum Exporting Countries. (See D.I. 26 at 8)
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independent organization.” (Id.)

Professor Hernandez, Crystallex’s Venezuelan law expert, opines that “Venezuela and
PDVSA are one and the same as a matter of Venezuclan law.” (D.I. 8 at § 7) He describes the
Public Administration Organic Law, which “nominally” recognizes PDVSA’s “own legal
personality,” but in fact allows PDVSA’s “activities” to be “controlled by the National Executive
Branch by ‘control agencies or entities.”” (Id. at ] 13-14) Professor Hernandez further observes
that the Venezuelan Supreme Court has recognized that PDVSA has all the “privileges” of the
Republic, and “although PDVSA is a company constituted and organized as a corporation,” as is
enshrined in the country’s Constitution, PDVSA nonetheless “falls within the framework of the
general structure of the National Public Administration.” (/d. at 16)

Professor Hernandez also explains how Venezuela has used PDVSA to assist in the
Government’s expropriation objectives. (See id. at 19 22-25) He opines as to the Government’s
formulation of PDVSA’s pricing policies and management of PDVSA’s employment policies
(see id. at 11 19-21), the overlap of directors and officers between PDVSA and the Government
(see id. at 17 28-33), the Government’s increased control after the establishment of “New
PDVSA” (see id. at 1Y 34-38), and the use of PDVSA to achieve Venezuela’s social and political
objectives (see id. at 19 39-50). Citing the opinions of various “learned commentators,” all of
whom have concluded that “PDVSA and its affiliates are considered a state company of a unique
nature” (id. at Y] 26), Professor Hernandez persuasively concludes that whether PDVSA has its
own legal personality “has no bearing” on the reality that Venezuela and PDVSA are not, in
practice, separate entities (D.L 35 at §2).

On behalf of PDVSA, Professor Montoya, PDVSA’s expert in Venezuelan law, opines
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that “PDVSA enjoys a legal personality of its own as a corporation separate and distinct from the
Republic.” (D.I. 28 at 14) In his view, “neither the importance of PDVSA in the national
economy nor the fact that it is highly regulated changes the fact that PDVSA has all the attributes
in law of separate legal personality.” (Jd.) Additionally, Professor Montoya asserts that PDVSA
is “financially autonomous from the Republic,” “has its own budget, and . . . is subject to a
budgetary regime distinct from that of the Republic,” and that various tweets and press reports
cited by Crystallex carry no legal significance under Venezuelan law. (See id. at 1128, 33)

Much of Professor Mentoya’s declaration emphasizes that, according to the PDVSA
Bylaws, PDVSA operales as a sociedad andnima (“SA”), a corporate form having one or more
shareholders, which makes it clear PDVSA is not a department of the Government. (See id. at
99 7-11, 18, 24-26) His opinion is echoed by Mr. Schmilinsky, PDVSA’s litigation corporate
manager, who explains PDVSA’s corporate structure — naming the various directors, officers,
and corporate managers — and points out that PDVSA is an SA, whose only shareholder has ever
been the Republic. (D.L. 29 at 7 4, 8-10)° Neither of Crystallex’s experts disagrees with this
conclusion: Dr. Rigobon and Professor Hernandez acknowledge that PDVSA is an SA with its
own legal personality. (See D.I 35 at § 5; D.I. 36 at § 3) But the important point — which is the
opinion of Crystallex’s experts, as well as the finding of the Court, after consideting the totality
of the evidence, including the views of PDVSA’s experts — is that, in practice, PDVSA operates
as the alter ego of Venezuela.

Professer Montoya further discusses the distinction made in the Public Administration

3Mr. Schmilinsky further states that “PDVSA is a stranger to the dispute between Crystallex and
the Republic.” (D.I. 29 at § 14)
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Organic Law between Centralized Administration departments, which do not have their own
legal personalities, and the Decentralized Administration, which consists of entities, like
PDVSA, which do have their own legal personalities. (See D.1. 28 at §§ 16-19) Professor
Montoya cites a decision by the Supreme Tribunal of Justice (Constitutional Chamber), which
recognized “the legal nature of PDVSA as [an SA] and confirmed that PDVSA is part of the
Public Administration, but not part of the Centralized Administration.” (/d. at § 18) Again,
Crystallex’s declarants do not challenge the facts of this conclusion, just their significance, and
again the Court agrees with Crystallex’s view as to their minimal importance.
ix. Conclusion as to exclusive control test

Having made the factual findings noted throughout the discussion above by a
preponderance of the evidence after considering all of the record evidence cumulatively, the
Court finds that Crystallex has rebutted the presumption of separateness and has shown that
PDVSA may be deemed the alter ego of Venezuela pursuant to the exclusive contro] prong of
Bancec and its progeny. Therefore, Crystallex has proven the applicability of an exception to
PDVSA’s sovereign immunity. The Court rejects PDVSA’s factual challenge to the Court’s
subject matter jurisdiction.
C. Crystallex Has Met Its Burden with Respect to Execution Immunity

Having found that Crystallex has met its burden to rebut the presumption of separateness
between PDVSA and Venezuela and proven that PDVSA is the alter ego of Venezuela, and
therefore no jurisdictional immunity prevents the Court from having authority to resolve the
parties’ disputes, the Court must next determine whether Crystallex has also overcome the

immunities embodied in the FSIA relating to attachment and execution on property held by
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foreign sovereigns in the United States. On this issue, while again PDVSA’s motion can be read
as raising both facial and factual attacks, the analysis essentially overlaps and, hence, can be
conducted once.

Three issues are presented: (i) which statutory provision applies, (ii) has the property
Crystallex secks to attach — the shares of Delaware corporation PDVH -- been used for
commetcial activity, and (iii) even if the shares have been so used, are they currently being used
for commercial activity, which requires consideration of certain Executive Orders issued by the
U.S. Treasury Department’s Office of Foreign Asset Control (“OFAC”). The Court addresses
each in turn.

1. The Court Applies § 1610(a), Not § 1610(b)

“IThe FSIA codifies the common-law rule that property of a foreign state in the United
States is presumed immune from attachment and execution. To overcome the presumption of
immunity, the plaintiff must identify the particular foreign-state property he seeks to attach and
then establish that it falls within a statutory exception.” Rubin, 637 F.3d at 796. “The party in
possession of the property may raise the immunity or the court may address it sua sponte.” Id. at
801.

While “the execution immunity afforded sovereign property is broader than the
jurisdictional immunity afforded the sovereign itself,” Walters, 651 F.3d at 289, the statutory
framework for attachment and execution immunity mirrors that for jurisdictional immunity,
Attachment and execution immunity are governed by FSIA § 1609, subject to specific exceptions

to that immunity recited in §§ 1610 and 1611.
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Section 1609 provides:

Subject to existing international agreements to which the United
States is a party at the time of enactment of this Act the property in
the United States of a foreign state shall be immune from
attachment arrest and execution except as provided in sections
1610 and 1611 of this chapter.

28 U.S.C. § 1605.

Section 1610 identifies exceptions to immunity based on whether the property subject to
attachment is that of a foreign state, § 1610(a), or of an agency or instrumentality of a foreign
state, § 1610(b). “[T]he property of an agency or instrumentality of a foreign state is afforded
narrowet protection from execution than the property of the foreign state itself.” Walrers, 651
F.3d at 289-90.

For property of a foreign state to be subject to attachment under § 1610(a), it must be
“used for a commercial activity in the United States” and, under the subsection implicated hete,
§ 1610(a)(6), the attachment must be in aid of a judgment “based on an order confirming an
arbitral award rendered against the foreign state” (emphasis added). Under the broader
exceptions to immunity under § 1610(b), attachment is proper where the agency “engaged in
commercial activity in the United States,” regardless of whether the particular property subject to
attachment was used for commercial activity (emphasis added). Therefore, the Court must
determine whether to apply § 1610(a) or § 1610(b).

Although there is no dispute that PDVSA is an agency of Venezuela (see D.1. 28 at 4-8,
12-14; D.I. 35 at 2, 4; D.I. 36 at 3) and, therefore, one might expect § 1610(b) to apply, because

the Court concludes that PDVSA is to be treated as Venezuela’s alter ego for purposes of

jurisdictional immunity, PDVSA must also be treated as Venezuela’s alter ego for purposes of
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execution immunity. Therefore, the property subject to attachment — PDVSA’s shares in PDVH
—may properly be considered property of Venezuela, implicating § 1610(a).

Moreover, Crystallex expressly moves only under § 1610(a) — and PDVSA appears to
agree that only § 1610(a) applies. (See Tr. at 6 (“| W]e have filed a motion under the FSIA,
Section 1610(a).”); see also D.I. 3-1 at 25 (citing § 1610(a), (c)); D.I. 33 at 7 n.6 (same); D.L 52
at 3 (relying on § 1610(a)); D.L 26 at 37 (PDVSA stating, “where, as here, a judgment creditor of
a foreign state attempts to reach the assets of an agency or instrumentality on the theory that it is
the alter ego of the state under Bancec, the judgment creditor must satisfy the more restrictive
exceptions to execution immunity set forth in Section 1610(a)”); D.I. 51 at 4 (relying on
§ 1610(a))*" Thus, the Court will apply § 1610(a).

2. Used For Commercial Activity

As identified above, Crystallex proceeds under § 1610(a)(6), which recites:

(a) The property in the United States of a foreign state . . . used for
a commercial activity in the United States, shall not be immune
from attachment in aid of execution, or from execution, upon a
judgment entered by a court of the United States or of a State after
the effective date of this Act, if . . .
(6) the judgment is based on an order confirming an
arbitral award rendered against the foreign state,

provided that attachment in aid of execution, or
execution, would not be inconsistent with any

3'n the event that § 1610(b) were held to apply, the Court would be required to deny the
requested writ, as Crystallex cannot meet its burden to show applicability of any exception to
immunity enumerated in § 1610(b), as it has failed to prove (or even allege) waiver of attachment
immunity by PDVSA or jurisdiction under §§ 1605(a)(2), (3), (5), (7), 1605(b), or 1605A. Nor
does Crystallex have a judgment against PDVSA.

57




AMERICAN BANKRUPTCY INSTITUTE

Case 1:17-mc-00151-LPS Document 83 Filed 08/10/18 Page 59 of 76 PagelD #: 3343

provision in the arbitral agreement.[*]

As it is undisputed that Crystallex’s judgment is based on an order confirming an arbitral
award rendered against Venezuela, PDVSA’s shares in PDVH are subject to post-judgment
attachment and execution if they are “used for commercial activity in the United States.” 28
U.8.C. § 1610(a).?

“[P]roperty is ‘used for a commercial activity in the United States’ when the property in
question is put into action, put into service, availed or employed for a commercial activity, not in
connection with a commercial activity or i relation to a commercial activity.” Af~Cap Inc. v.
Chevron Overseas (Congo) Lid., 475 F.3d 1080, 1091 (9th Cir. 2007). The FSIA defines a
“commercial activity” as “either a regular course of commercial conduct or a particular
commercial transaction or act. The commercial character of an activity shall be determined by
reference to the nature of the course of conduct or particular transaction or act, rather than by
reference to its purpose.” 28 U.S.C.A. § 1603(d). “[BJecause the [Foreign Sovereign Immunity]
Act provides that the commercial character of an act is to be determined by reference to its

‘nature’ rather than its ‘purpose,” the question is not whether the foreign government is acting

3Gection 1610(c) details the procedural requirements for an attachment under § 1610(a) or (b),
requiring the Court to first determine that “a reasonable period of time has elapsed following the
entry of judgment” and that any required notice is given. It is undisputed that these procedural
requirements have been met. (See D.I. 4 Ex. 8) (D.C. Court finding reasonable time elapsed)

3¢ A] foreign sovereign’s property is subject to execution under § 1610(a) only when the

sovereign itself uses the property for a commercial activity.” Rubin v. Islamic Republic of Iran,
830 F.3d 470, 479 (7th Cir. 2016); see also Conn. Bank of Commerce v. Republic of Congo, 309
F.3d 240, 256 n.5 (5th Cir. 2002) (“[ What matters under the statute is how the foreign state uses
the property, not how ptivate parties may have used the property in the past.”). As PDVSA is the
alter ego of Venezuela, it follows that PDVSA’s use of the PDVH assets for commercial activity
can be said to be the sovereign’s use,
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with a profit motive or instead with the aim of fulfilling uniquely sovereign objectives. Rather,
the issue is whether the particular actions that the foreign state performs (whatever the motive
behind them) are the type of actions by which a private party engages in ‘trade and traffic or
commerce.”” Weltover, Inc., 504 U.S. at 614 (internal citation omitted).* In general, if the
sovereign state is using property in the same manner as a private citizen could, then it is being
used for a commercial porpose. If, alternatively, the property is being used in a manner that only
a sovereign state can use it, then it is not being used for a commercial purpose and cannot be
attached. See, e.g., id. at 614-15 (“[A] foreign government’s issuance of regulations limiting
foreign currency exchange is a sovereign activity, because such authoritative control of
commerce cantiot be exercised by a private party; whereas a contract to buy army boots or even
bullets is a ‘commercial® activity, because private companies can similarly use sales contracts to
acquire goods . ...”).

In determining whether property is used for a commercial purpose, the Court must “make
factual findings concerning how the property was used” and “reach legal conclusions concerning
whether that particular use was ‘fot commercial purposes.”” Af~Cap Inc. v. Republic of Congo,
383 F.3d 361, 368 (5th Cir.), decision clarified on reh’g, 389 F.3d 503 (5th Cir. 2004). This
requires “a more holistic apptoach,” requiring the Court to “examine the totality of the

circumstances surrounding the property.” Id. at 369.

3While PDVSA takes issue with Crystallex’s reliance on Weltover due to its discussion of
“commercial activity™ arising in the context of jurisdictional immunity, not execution activity
(see D.I. 26 at 39 n.14), courts have noted that “in defining ‘commercial activity,” [the FSIA]
does not provide any different definition for § 1605 versus § 1610. Courts have therefore applied
decisions concerning immunity under § 1605 to construe the scope of ‘commercial activity’
under § 1610.” Aurelius Capiial Pariners, LP v. Republic of Argentina, 2009 WL 755231, at
*13 (S.D.N.Y. Mar. 12, 2009), rev'd and vacated on other grounds, 584 F.3d 120 (2d Cir. 2009).
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Crystallex contends that PDVSA — and therefore, Venezuela — uses the PDVH shares for
commercial activity by “exercising its rights as a sharcholder” and using the shares to name
directors of PDVH and to approve contracts. (D.1. 52 at 3) Crystallex further contends that
PDVSA uses the PDVH shares to conduct commercial business through PDVH’s wholly-owned
subsidiary, CITGQ, a Delaware corporation. (Id at4) PDVSA responds that “Crystallex cannot
demonstrate that PDVSA uses the PDVH shares for a commercial activity in the United States”
(D.I. 26 at 39) and has “presented no evidence concerning PDVSA’s use of the PDVH shares”
(DI 51 at4).

The Court finds by a preponderance of the evidence that the PDVH shares are being
“used for a commercial purpose” by PDVSA and, therefore, may be attached (and executed on)
as property of Venezuela’s alter ego.*® The PDVH shares are used for a commercial purpose
because, through them, PDVSA manages its ownership of PDVH and, consequently, CITGO,*
in the United States. See In re 650 Fifth Ave., 2014 WL 1516328, at *17 (S.D.N.Y. Apr. 18,
2014), vacated on other grounds and remanded sub nom. Kirschenbaum v. 650 Fifth Ave. &
Related Props., 830 F.3d 107 (2d Cir. 2016) (stating shares in company “were also used for
commercial activity, because they were the mechanism through which the partners owned the

Building and determined the distribution of revenue that it produced”).

3PDVSA insists that Crystallex has not met its burden to overcome the presumption of immunity
from attachment by clear and convincing evidence. (D.J. 51 at 4) For reasons already explained
in connection with exceptions to jurisdictional immunity, the Court agrees with Crystallex that its
burden of proof is a preponderance of the evidence, and not clear and convincing evidence.

¥As PDVSA acknowledges: “PDVSA owns 100% of the shares of PDVH, a Delaware
corporation, which in turn owns 100% of the shares of CITGO Holding, Inc., which in turn owns
100% of the shares of CITGO Petroleum Corp. (“CITG(O”), a multi-billion dollar Delaware
corporation headquartered in Texas and founded in 1910.” (D.I. 26 at 9)
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Specifically, Venezuela — through PDVSA — uses the shares to appoint directors, approve
contracts, and pledge assets as security for PDVSA’s debt. (See, e.g., D.I. 42 Ex. 110 (news
article announcing Venezuelan President Nicolds Maduro appointed Asdrubal Chdvez as new
president of Citgo); D.I. 52 Ex. B at 14 (PDVSA’s “main operating segments” use shares to
conduct “[r]efining, trade and supply activities in the United States of America compris[ing] the
administration of refineries and gasoline and refined products marketing . . . under the CITGO®
brand™); D.I. 52 Ex. A at 20 (PDVH may pledge assets, including its CITGO shares, as security
for PDVSA’s debt)) As Crystallex states, “it is difficult to imagine property with more of a
commercial use than shares of a Delaware for-profit corporation that itself owns, through an
intermediate holding company, a multi-billion dollar Delaware petroleum corporation.” (D.1. 33
at 18; see also ILR. Rep. No. 94-1487, at 16, 1976 U.S.C.C.A.N. 6604, at 6615 (1976)
(“Activities such as a foreign government’s . . . investment in a security of an American
corporation . . . would be among those included within the definition of [‘commercial
activity’].”). In sum, Venezuela is using the shares of PDVH “not as a regulator of a market, but

1123

in the manner of a private player within it,” rendering its actions “‘commercial’ within the
meaning of the FSIA.” Weltover, 504 U.S. at 614.

3. Can the PDVH Shares Be Used Now For Commercial Activity?

The property subject to attachment — here the PDVH shares — must alse be ““used for a
commetcial activity’ at the time the writ of attachment or execution is issued.” Aurelius Capital
Partrers, LP v. Republic of Argentina, 584 ¥.3d 120, 130 (2d Cir. 2009). It is not sufficient that

a foreign state’s property in the United States “will be used” or “could potentially be used” for a

commercial activity in the United States. Id; see also City of Englewood v. Socialist People’s
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Libyan Arab Jamahiriva, 773 ¥.2d 31, 36, 37 (3d Cir. 1985) (“The determinative issue is
whether [the property] is currently being used in a ‘regular course of commercial conduct’ [and
not whether] the property was acquired by [the foreign state] in a commercial transaction.”).

PDVSA contends the PDVH shares are “effectively frozen” and cannot be used for a
commercial activity (D.L 51 at 4) because Executive Order 13808, entitled “Imposing Additional
Sanctions With Respect to the Situation in Venezuela,” 82 Fed. Reg. 41,155 (Aug. 29, 2017),
precludes the issuance of dividends (D.1. 26 at 40; D.I. 54 at 3), while Executive Order 13835,
“Prohibiting Certain Additional Transactions With Respect to Venezuela,” 83 Fed. Reg. 24,001
{May 24, 2018), and related OFAC guidance, together prohibit attachment and execution of the
PDVH shares (D.I. 63 at 2). {See Tr. at 34) (PDVSA arguing, “what the Executive Order says is
you cannot purchase equity from Venezuela in the United States” and “[t]here can’t be a buyer in
the United States™)

Crystallex responds that “selling these shares so that a judgment of a United States Court
could be satisfied is not what these sanctions are trying to prevent.” (Tr. at 76) According to
Crystallex, “Executive Order [13808] does not change that PDVH is a commercial enterprise and
that PDVSA’s shares are used for commercial activity - the management of its commercial
operations in the United States. . . . PDVSA retains the ability to use the shares to name directors
and approve contracts submitted to shareholders for approval. ... PDVSA can still pledge its
PDVH shares to secure its own short term debt (a commercial use).” (D.L 52 at 5) Moreover,
Crystallex contends that the PDVH shares are equity secutities, and OFAC has specifically
allowed such dealings in equity, notwithstanding the Executive Order. (Jd.) (quoting D.I. 34 Ex.

107)
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The Court agrees with Crystallex. Once a foreign state has used property in commetce,
that property continues to satisfy the commercial use requirement unless that property becomes
“cordoned off for use of the [foreign state] in its sovereign capacity.” Af~Cap, 383 F.3d at 370.
Thus, it is presumed that the use of the property for commercial activity is continuing, in the
absence of evidence to the contrary. PDVSA has presented no evidence to the contrary, other
than pointing to the Executive Orders, which, for reasons now to be explained, do not preclude
the possibility that the PDVH shares are continuing to be “used for a commercial activity.”’

i Executive Order 13808
Executive Order 13808 provides, in pertinent part:

Section 1, (a) All transactions related to, provision of financing for,

and other dealings in the following by a United States person or
within the United States are prohibited:

(iv) dividend payments or other distributions of
profits to the Government of Venezuela from any
entity owned or controlled, directly or indirectly, by
the Government of Venezuela.

(b) The purchase, directly or indirectly, by a United States person
or within the United States, of securities from the Government of
Venezuela, . . . is prohibited.

82 Fed. Reg. 41,155 (Aug. 29, 2017); see also D.1. 26 at 40.

This Executive Order, directed to dividend payments and purchases of securities, has no

impact on PDVSA’s ability to carry on the commercial activities based on exercise of

¥ Notably, both Executive Orders expressly define PDVSA as the “Government of Venezuela.”
(D.I. 34-1 BEx. 106 at 1-2; D.L. 63 at 2; see aiso Tr. at 71-72 (PDVSA counsel admitting as
much)) While this statement does not constitute a finding of fact to which the Court must defer,
it appears that the Executive Branch’s view is consistent with the Court’s conclusions.
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shareholder rights (e.g., replacing board members, pledging assets). Section 1(a)(iv) does not
render the PDVH shares non-commetcial property because it does not prohibit PDVSA from
exercising all ownership rights. Section 1(b) also does not render the PDVH shares non-
commercial proberty or otherwise pose a bar to the relief Crystallex seeks. Upon attachment, the
PDVH shares would not be paid or distributed to Venezuela but, eventually, to Crystallex. In
fact, as Crystallex states, “PDVSA can and dees continue to engage in a wide array of
commercial uses of the shares, such as: naming directors and officers, including, for example, the
president of PDVH’s indirect subsidiary, CITGO Petroleum, months after sanctions were
imposed; running large-scale gas refining and marketing operations in the United States; and
directing PDVH (and its subsidiaries) to enter into related-party transactions for PDVSA’s
benefit, including the sale of PDVSA’s (low quality) oil to CITGO Petroleum.” (D.I. 53 at 3)
(citing evidence)

Moreover, the PDVH shares are equity securities and the OFAC has instructed that
“[e]ngaging in transactions related to, providing financing for, or otherwise dealing in any equity
issued by, on behalf of, or for the Government of Venezuela is permissible, if the equity was
issued prior to the effective date of [the Executive Order].” (D.I. 34-1 Ex. 107 at 2; see also id.
(“The term equity includes stocks, share issuances, depositary receipts, or any other evidence of
title or ownership.”)) The shares of PDVH that Crystallex seeks to attach were issued before the
Executive Order was adopted. The Court, thus, concludes that Executive Order 13808 does not

pose a bar to the relief it has granted today.”® The Court further notes that nothing about its

*t may be that this Executive Order will have some applicability to any transaction Crystallex
might seek to undertake with the PDVH shares once they are attached, but it does not, in the
Court’s view, prevent the attachment.
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ruling today is inconsistent with the letter or spirit of the Executive Order, which seems intended
to deprive Venezuela of certain assets and opportunities, not to prevent legitimate judgment
creditors in United States Courts to be made whole by Venezuela. (See Tr. at 25) (Crystallex
stating, “the idea is that this was, put bluntly, to punish Venezuela, not to punish people who
were owed money by Venezuela”)
ii. Executive Order 13835
PDVSA contends that Executive Order 13835 and OFAC Frequently Asked Question
(“FAQ™) No. 596, issued July 19, 2018, “confirm PDVSA’s argument that U.S. sanctions
prohibit the attachment and execution of the shares of its wholly-owned Delaware subsidiary,
PDVH.” (D.I. 63 at 2; see aiso Aug. Tr. at 24 (PDVSA characterizing FAQ No. 596 as “most on
point” of FAQs parties have discussed))
Executive Order 13835 states, in part:
Section 1. (a) All transactions related to, provision of financing for,

and other dealings in the following by a United States person or
within the United States are prohibited:

(iii) the sale, transfer, assignment, or pledging as
collateral by the Government of Venezuela of any
equily interest in any entity in which the
Government of Venezuela has a 50 percent or
greater ownership interest.

83 Fed. Reg. 24001 (May 21, 2018); see also D.1. 63 at 1-2.
FAQ 596 provides:
596. Does E.O. 13835 prohibit me from attaching and

executing against assets of the Government of Venezuela,
including vessels, properties, or financial assets, if I have a
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legal judgment against the Government of Yenezuela?

No, provided that the attachment does not involve (i) debt owed to
the Government of Venezuela (including accounts receivable) that
was pledged as collateral after the effective date of E.O. 13835 (per
subsection 1(a)(ii) of the E.Q.), or (ii) an equity interest in any
entity in which the Government of Venezuela has a 50 percent or
greater ownership interest (per subsection 1(a)(iii) of the E.O.).
OFAC authorization would likely be required for attachment of
equity interest in any entity in which the Government of Venezuela
has a 50 percent or greater ownership interest. OFAC would
consider license applications seeking to attach and execute against
such equity interests on a case-by-case basis.

OFAC FAQs: Other Sanctions Programs, Venezuela Sanctions.”
On the same day OFAC issued FAQ 596, it also issued FAQ 595, which states:
595. Why is OFAC issuing General License 5?7

Subsection 1(a)(iii) of E.O. 13835 prohibits U.S. persons from
being involved in the transfer by the Government of Venezuela
(GOV) of any equity interest in any entity owned 50 percent or
more by the GOV, as well as related transactions in the United
States. Subsequent to the issuance of E.O. 13835, OFAC received
inquiries about how and whether subsection 1(a)(iii) of E.O. 13835
could affect the ability to enforce bondholder rights to the CITGO
shares serving as collateral for the PdVSA 2020 8.5 percent bond.
Subsection 1(a)(iii) of E.O. 13835 hinders the Maduro regime’s
ability to dispose of interests in entities owned 50 percent or more
by the GOV at terms unfavorable to the Venezuelan people.
Authorizing bondholders to enforce rights related to the PAVSA
2020 8.5 percent bond prevents the Maduro regime from using the
EO to default on its bend obligations without consequence. In
order to provide that authorization, OFAC is issuing General
License 5, which removes E.O. 13835 as an obstacle to holders of
the PAVSA 2020 8.5 percent bond gaining access to their
collateral, and keeps sanctions pressure where it belongs — on the
Maduro regime.

Id

¥See https://www.treasury.gov/resource-center/fags/Sanctions/Pages/faq_other.aspx#venezuela.
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According to Crystallex, FAQ 596 specifically allows attachment and exccution of
Venezuelan assets and while FAQ 595 “addresses a specific class of creditors, the same
reasoning applies to other creditors such as Crystallex.” (D.L 64 at 2) Crystallex further
contends that while, in response to FAQ 596, “OFAC did advise — in a non-binding FAQ
response - that a license would likely be needed before attachment and execution could be
completed, . . . that has no impact on the question of whether this Court can or should authorize
the relief sought by the Writ Motion in the first instance.” (/d)

The Court agrees with Crystallex. Notwithstanding PDVSA’s agsertion, it is not correct
that “OFAC’s published views confirm PDVSA’s argument that the U.S. sanctions prohibif the
attachment and execution of the shares of its wholly-owned Delaware subsidiary, PDVH.” (D.L
63 at 2) (emphasis added) Instead, the OFAC guidance confirms that attaching the PDVH shares
“would likely . . . require[|” OFAC authorization, and that, if such authorization were sought,
OFAC would evaluate it “on a case-by-casc basis.” OFAC FAQs: Other Sanctions Programs,
Venezuela Sanctions. Accordingly, the Court concludes that Exceutive Order 13835 does not

pose a bar to granting the relief it has granted today.*

#In its letter of July 24, 2018, Crystallex represented that OFAC had issued a license to a
previously undisclosed third-party,

As Venezuela has
not }'n:l m:lde such paymenu:‘

‘rystallex “can and will seck clarification of the current license . . .
and/or the issuance of an additional license to cover the eventual execution sale of the shares of
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D. Additional Issucs Raiscd by PDVSA

Although most of PDVSA’s arguments against granting Crystallex’s requested writ have
been addressed in the course of resolving the many issues discussed (o this point in this Opinion,
several additional contentions merit brief discussion. None, however, alters the outcome.

1. Prejudgment Attachment

PDVSA warns that granting the relief sought by Crystallex will amount to a prejudgment
attachment, which is precluded by § 1610(d). (See, e.g., D.I. 71 at 3 (“[T]his Court cannot attach
or otherwise restrain PDVSA's shares of PDVH unless and until it enters judgment against
PDVSA ....”); Tr, at 64) The Court rejects this view and instead agrees with Crystallex that it
has a judgment: the confirmed and registered arbitration judgment against Venczucla, (See, e.g.,
Tr. at 78; Aug. Tr. at 30 (“It’s not that we cleverly labeled this as a Rule 69 motion. It is that we
cleverly already won our case against the Government of Venezuela and we don’t have to file it
again and again in every court in the land.”)) Crystallex is not secking to add PDVSA to that
judgment. Provided that, as the Court has found, any sovereign immunity that would otherwise
protect PDVSA and its specified property has been overcome — by the judgment against
Venezuela, the finding that PDVSA is Venezuela’s alter ego, and the findings with respect to the
“commercial” use of the PIDVH shares — then the FSIA is no bar to the relief sought by

Crystallex. In this context, it is simply incorrect to call what the Court is doing an improper

PDVH once the Writ has issued.” (fd. at 3) The Court agrees with PDVSA that

e Court’s rulings.
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prejudgment attachment on PDVSA’s property.*!

2. PDVSA’s Non-Involvement with
Expropriation of Crystallex’s Property

Throughout this litigation, PDVSA has emphasized the lack of allegations and evidence
that PDVSA had anything to do with “the facts and circumstances that gave rise to [Crystallex’s]
claim for expropriation. It is a stranger to the entire dispute.” (1r. at 39; see also D.I. 51 at 3
(“[I]t is undisputed that PDVSA was a complete stranger to that transaction.”)) PDVSA is
correct. The only connection Crystallex even alleges between PDVSA and the harm Crystallex
has suffered is that, ultimately, Crystallex’s expropriated property was given to PDVSA, which
then converted part of it into “billions of dollars.” {Aug. Tr. at 40; see also Tr. at 73
(“[Blasically we had a contract to develop this mine. [Venezuela] took that contract away from
us and they gave the mine without the license to PDVSA which went around and sold . . . 40
percent of it for $2.4 billion.”); see also D.I. 5-1 Exs. 78-82 (showing PDVSA ended up with

rights to gold mines))*

1iSome of the weight PDVSA’s contention might otherwise carry is countered by the Court’s
finding, as a factual matter based on the present record, that PDVSA is accurately treated as
Venezuela’s alter ego. Were the Court merely to have resolved PDVSA’s facial challenge, and
assessed only the sufficiency of Crystallex’s allegations as opposed to having also weighed the
evidence, the argument that Crystallex is proceeding “prejudgment” would have had more appeal
{though nonetheless still lack merit). (See, e.g., D.I. 54 at 2) (PDVSA arguing: “an attachment of
a putative alter ego’s property in advance of an adjudication of whether the entity is an alter
ego is effectively a prejudgment attachment and would only pass constitutional muster where the
judgment creditor posts a bond”) (emphasis added)

“t is also undisputed that PDVSA was not a party to the arbiiration and its name is not
mentioned in the arbitration award. (See D.I. 51 at 2-3) Although PDVSA has frequently
emphasized this fact, too, it does not impact the pending motions, given the Court’s conclusions
of law and findings of fact as explained throughout this Opinion. Essentially, it is just another
way of arguing that an independent basis of subject matter jurisdiction is required in order to
impose primary liability on PDVSA for the arbitration judgment against Venezuela. (See, e.g.,
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But these facts do not undermine the Court’s conclusions. Bancec does not require that
the alter ego, whose property is being aitached and executed, have been involved in the
underlying conduct that harmed the judgment creditor. (See Tr. at 85-86) (Crystallex noting,
“there was not remotely any claim that Bancec had been involved at all in the expropriation of
the Citibank assets™ To the contrary, Bancec shows that alter ego status is not limited to “state
conduct in which the instrumentality had a key role,” as there the Cuban bank — which Citibank
sought to hold liable for Cuba’s seizure of Citibank’s assets — played no role whatsoever in
Cuba’s seizure of those assets. See Bancec, 462 U.S. at 619; see also Kensington, 2007 WL
1032269, at *14-16 (finding state oil company liable for nation’s default even though company
was not involved in underlying loan).”

Although, as already noted, there is “no mechanical formula” for assessing whether the
extensive control prong of Bancec has been satisfied, the factors that have been developed by
courts applying Bancec have not included a requirement that the purportedly “separate” entity
has been involved in the conduct that harmed the creditor. To the contrary, as reiterated earlier
this year by the Supreme Court:

Over time, the Courts of Appeals coalesced around the following

five factors (referred to as the Bancec factors) to aid in this
analysis;

Tr. at 48) (PDVSA suggesting Court needs to ask itself “was PDVSA, as the agency or
instrumentality, involved in the underlying arbitration to the extent that I, this Court, can say that
it should be liable on the award™) These are cententions the Court has thoroughly considered —
and rejected — elsewhere in its analysis.

“Notably, when the case was before the Court of Appeals, the Second Circuit did hold that
instrumentality involvement in the underlying conduct was required. See Banco Para El
Comercio Exteriov de Cubav. First Nat’l City Bank, 658 F.2d 913, 919-20 (2d Cir. 1981). The
Supreme Court’s contrary holding shows that it disagreed. (See Aug. Tr. at 39-40)
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(1) the level of economic control by the government;
(2) whether the entity’s profits go to the government;

(3) the degree to which government officials manage the
entity or ctherwise have a hand in its daily affairs;

(4) whether the government is the real beneficiary of the
entity’s conduct; and

(5) whether adherence to separate identities would entitle

the foreign state to benefits in United States courts while avoiding

its obligations.
Rubin, 138 S.Ct. at 822-23 (internal quotation marks omitted).” None of these commonly-
considered factors™ suggests that rebutting the presumption of separateness requires that both
entities have been involved in the underlying conduct,*

3. Judicial Estoppel

PDVSA has directed the Court’s attention to a separate action Crystallex commenced

against PDVSA in the Hague. (See D.L. 26 at 21-22) Some of the claims being pressed by
Crystallex in the Hague evidently were premised on PDVSA’s separateness from the Republic.

(See id) PDVSA concludes that “Crystallex should be precluded from pursuing such

fundamentally inconsistent positions in different fora.” (/d. at 22; see also Tr. at 69-70)

*Notably, Rubin also reiterated the disjunctive nature of the Bancec analysis. See 138 S.Ct. at
822 (noting “liability would be warranted, for example,” where extensive control “or” where
fraud or injustice prong is satisfied).

The commonly-considered factors as described in Rubin are consistent with those the Court has
considered in its analysis of PDVSA’s facial and factual challenges, although they are stated
somewhat differently than the Second Circuit stated them in EM Ltd. 11,

%The dicta in BRIDAS, 477 F.3d at 414-15, on which PDVSA relies (see D.I. 26 at 18-19, 24)
cannot establish the contrary proposition.

71




AMERICAN BANKRUPTCY INSTITUTE

Case 1:17-mc-00151-LPS Document 83 Filed 08/10/18 Page 73 of 76 PagelD #: 3357

The Court disagrees. As an initial matter, it is not clear what law governs the Hague
proceedings, and the parties have not provided the Court with evidence of (for example) Dutch
law on conspiracy. Therefore, the Court does not have a clear understanding of the basis on
which the Hague Court dismissed certain of Crystallex’s claims. Moreover, Crystallex explains
that it was initially pressing multiple theories in the Hague: some of them premised on PDVSA
and Venezuela being separate entities, some premised on a different view. (See Tr. at 26-28)
The Court has no basis to conclude that maintaining alternative theories, particularly at the outset
of a case, is improper in the Hague Court. More importantly, doing so is expressly permitted
under the Federal Rules of Civil Procedure. See Rule 8. As those rules govern this Court’s
procedures, it is plain that Crystallex is not judicially estopped from advocating inconsistent
theories in this very Court (something it is not even accused of doing). It follows that it is also
not (at this point) judicially estopped from taking inconsistent positions in different courts.
Finally, as Crystallex observes, estoppel of the type PDVSA urges on the Court does not apply at
least until a party is successful in persuading a tribunal of one position and then seeks to persuade
another tribunal of a contradictory position. (See Tr. at 80) (citing New Hampshire v. Maine, 532
U.S. 742 (2001)) Crystallex has not prevailed on its position in the Hague. (See id.)

4, Overbreadth of Crystallex’s position

PDVSA also highlights what it portrays as the vast breadth of Crystallex’s position: if
Crystallex is correct that PDVSA is the alter ego of Venezuela, then both entities are potentially
liable for all of each other’s liabilities, even where (as PDVSA contends is true here) one entity
had absolutely nothing to do with the facts giving rise to the liability imposed on the other. (See

generally Tr. at 86-87) (Crystallex responding to PDVSA’s charge) The Court does not agree
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that this is the necessary outcome of granting the requested writ. The writ is directed (as it must
be) to specifically-identified property, here the shares of PDVH. Were Crystallex (or any other
judgment creditor of Venezuela) to wish to attach other property belonging to PDVSA, it would
have to prove, by a preponderance of the evidence, that the sovereign immunity otherwise
applicable to that property has been overcome — just as Crystallex has done here. That will not
always be possible; for instance, the property might not be currently “used for a commercial
activity,” as required by § 1610(a)(6). This is an important distinction between adding PDVSA
to Crystallex’s judgment against Venezuela — which would allow Crystallex to attach any of
PDVSA’s property to satisfy the judgment, without additional proceedings, if, for example, the
proceeds from the sale of the shares it is attaching are less than the full amount of its judgment —
and only attaching specific property, which is the result being permitted here.

Additionally, the record which has persuaded this Court that PDVSA and Venezuela
should be treated as alter egos of one another may not be the same record that is created in some
other action. Indeed, even in this case, the record may be supplemented in the next stage of the
proceedings (as is further described below), which could potentially lead to different findings.
Other factfinders might deem the record before them to justify different findings. Further, the
state law and procedures applicable in any other District may well vary from those being applied
here, perhaps in material ways. (See generally Aug. Tr. at 36) And the collateral estoppel effect
of any ruling from this Court will be a matter to be decided by whatever other court is confronted
with these issues at a later time. (See id.)

Finally, even if PDVSA is right about the implications of the Court’s holding today (and
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Crystallex insists it is not"), the Court cannot be deterred {rom reaching the right conclusion,
based on the facts before it and the applicable law, just because it fears the impact of its rulings.
E. Next Steps

By its decision today, the Court is holding that it will, after conferring further with the
parties about additional details, direct the Clerk of Coutt to issue to Crystallex a writ, which
Crystallex will then have the opportunity to serve and attach to PDVSA’s property in Delaware,
i.e., its shares in PDVH. Some aspects of the parties’ dispute, however, remain unsettled. These
include: (i) how quickly should the Court direct the writ to be issued, how quickly should
Crystallex be directed to serve it, and how quickly must Crystallex execute on it; (ii) what is the
appropriate commercially reasonable procedure by which to effectuate the sale of the PDVH
shares, in order to maximize the likelihood of a fair and reasonable recovery, and how involved
(if at all) does the Court need to be in that sale process;* (iii) does Crystallex, or alternatively a
purchaser of the PDVH shares, wish to (or need to) seek a license from OFAC to permit the sale
and, if so, when will it do so; and (iv) will Venezuela, PDVSA, and/or any other entity appear
and seek to supplement the factual record already developed in this litigation and, if so, will such
an entity attempt to (and, if so, be permitted to) argue that additional evidence materially alters
the Court’s findings, and thereby seek to quash the writ? See generaily Hibou, Inc. v. Ramsing,

324 A.2d 777, 783 (Del. Super. Ct. 1974) (“[O]n a motion to quash the order the Court as

See, e.g., Tr. at 16 (“They’re not being added to the . . . judgment, they’re just simply being told
that the property they have needs to be turned over to satisfy the underlying judgment.”).

*The parties appear to agree that Delaware law requires execution of shares of a Delaware
corporation to be completed through a “public sale.” (See D.I. 71 at 8 (citing 8 Del. C. § 324);
see also Aug, Tr. at 9, 20-21)
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required by 10 Del. C. § 3506 must look at the Prima facie case presented to ascertain whether
the plaintiff has ‘a good cause of action’ against all the defendants whose property has been
attached.”); D.I. 3-1 at 2 (Crystallex noting, “if any party has a claim to the shares at issue, that
party can raise the issue with the Court after the writ is served™); Tr. at 21, 23 (Crystallex
recoghizing PDVSA, as well as perhaps PDVH and Venezuela, may have right to “come back in
and challenge the writ”); D.I. 70 at 2 n.4 (Crystallex noting, “PDVSA may, of course, seek to
challenge the writ on non-jurisdictional grounds by a motion to quash brought after the writ has
issued and before the Court allows the execution process to commence™).
In a separate Order being issued today, the Court will direct the parties to provide their
views as to the timing and nature of the next steps in this proceeding.
CONCLUSION
As PDVSA’s counsel succinetly and correctly stated;

PDVSA is a presumptively separate sovereign instrumentality that

is entitled to come to this court, invoke its own sovereign

immunity, and is presumptively immune from the court[’s] subject

matter jurisdiction, presumptively separate from Venezuela, and its

property is presumptively immune from attachment and execution.
(Aug. Tr. at 17) However, for reasons the Court has endeavored to explain, at length, throughout
this Opinion, Crystallex has met its burden to rebut each of these presumptions. Therefore, the
Court will grant Crystallex’s motion for an order authorizing the issuance of a writ of attachment

fieri facias (D.1. 2) and deny PDVSA’s cross-motion to dismiss (D.I. 25). An appropriate Order

follows.
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Background: Trustee of litigation trust created pursuant to
confirmed Chapter 11 plan of debtor, an entity that sought
to develop a “racino” in Pennsylvania, brought adversary
proceeding, seeking to avoid debtor's allegedly fraudulent
transfers of $16,503,850 to transferee, the partial owner
of debtor's competitor, as part of debtor's purchase of
competitor's stock. The United States District Court for
the Northern District of Illinois, Joan B. Gottschall,
J., 541 B.R. 850, granted motion for judgment on the
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[Holding:] The Court of Appeals, Wood, Chief Judge, held
that as matter of first impression, safe harbor provision
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from avoiding transfers that were margin or settlement
payments made by or to financial institutions, did not
protect debtor's transfer conducted through financial
institution that acted as the conduit.

Reversed and remanded.
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The Court of Appeals reviews a district court's
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Trustee of litigation trust created pursuant
to confirmed Chapter 11 plan of debtor
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that safe harbor provision in Bankruptcy
Code, prohibiting bankruptcy trustees from
avoiding transfers that were margin or
settlement payments made by financial
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546(e).
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Avoidance rights and limits thereon, in
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Safe harbor provision in Bankruptcy
Code, prohibiting bankruptcy trustees from
avoiding transfers that were margin or
settlement payments made by or to
financial institutions, did not protect Chapter
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3 Cases that cite this headnote
Bankruptcy

Avoidance rights and limits thereon, in
general

457



458

VIEWS FROM THE BENCH, 2018

FTI Consulting, Inc. v. Merit Management Group, LP, 830 F.3d 690 (2016)
75 Collier Bankr.Cas.2d 1855, 62 Bankr.Ct.Dec. 250, Bankr. L. Rep. P 82,972

Transfers “made by or to or for the benefit
of” in the context of safe harbor provision
in Bankruptcy Code, prohibiting bankruptcy
trustees from avoiding transfers that are
margin payments or settlement payments
made by or to financial institutions, refers
to transfers made to “transferees” which are
entities with dominion over the money or the
right to put the money to one's own purposes.
11 U.S.C.A § 546(e).

3 Cases that cite this headnote

I5] Bankruptcy
Avoidance rights and limits thereon, in
general

The safe harbor's purpose in Bankruptcy
Code provision, setting forth limitations on
avoiding powers, is to protect the market
from systemic risk and allow parties in the
securities industry to enter into transactions
with greater confidence, to prevent one
large bankruptcy from rippling through the
securities industry. 11 U.S.C.A § 546(e).

Cases that cite this headnote

[6] Bankruptcy
Avoidance rights and limits thereon, in
general

Safe harbor provision in Bankruptcy Code,
which prohibits bankruptcy trustees from
avoiding transfers that are margin payments
or settlement payments made by or to certain
named entities, does not provide a safe harbor
against avoidance of transfers between non-
named entities where a named entity acts as a
conduit. 11 U.S.C.A § 546(e).
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Before Wood, Chief Judge, and Posner and Rovner,
Circuit Judges.

Opinion
Wood, Chief Judge.

This case requires us to examine section 546(e) of
the Bankruptcy Code, which provides a safe harbor
protecting certain transfers from being undone by the
bankruptcy trustee. (We considered a different aspect of
that statute in Peterson v. Somers Dublin Ltd., 729 F.3d
741 (7th Cir. 2013), which focused on what counts as a
settlement payment made in connection with a securities
contract, questions that do not arise in our case.) The
safe harbor prohibits the trustee from avoiding transfers
that are “margin payment[s]” or “settlement payment[s]”
“made by or to (or for the benefit of)” certain entities
including commodity brokers, securities clearing agencies,
and “financial institutions.” 11 U.S.C. § 546(e). It also
protects transfers “made by or to (or for the benefit of)”
the same types of entities “in connection with a securities
contract.” Id.

Ultimately, we find it necessary to answer only one
question: whether the section 546(e) safe harbor protects
transfers that are simply conducted through financial
institutions (or the other entities named in section 546(e)),
where the entity is neither the debtor nor the transferee but
only the conduit. We hold that it does not, and accordingly
we reverse the judgment of the district court.

This question has arisen in the bankruptcy proceeding
of Valley View Downs, LP, owner of a Pennsylvania
racetrack. In 2003, Valley View Downs was in competition
with another racetrack, Bedford Downs, for the last
harness-racing license in the state. Both racetracks wanted
to operate “racinos”—combination horse track and
casinos—and both needed the license to do so. Rather
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than fight over one license, Valley View and Bedford
agreed to combine and conquer: Valley View would
acquire all Bedford shares in exchange for $55 million.
The exchange of the $55 million for the shares was to take
place through Citizens Bank of Pennsylvania, the escrow
agent. Valley View borrowed money from Credit Suisse
and some other lenders to pay for the shares. After the
transfer, Valley View obtained the harness-racing license,
but it failed to secure *692 the needed gambling license.
This led it to file for Chapter 11 bankruptcy.

FTI Consulting, Inc., as Trustee of the In re Centaur,
LLC et al. Litigation Trust, which includes Valley View
Downs as one of the debtors, brought this suit against
Merit Management Group (“Merit”), a 30% shareholder
in Bedford Downs. FTI alleges that Bedford's transfer
to Valley View and thence to Merit of approximately
$16.5 million (30% of the $55 million), is avoidable under
Bankruptcy Code sections 544, 548(a)(1)(b), and 550, and
the money is properly part of Valley View's bankruptcy
estate and thus the Litigation Trust.

There is no question that the transfer at issue is either a
“settlement payment” or a payment made “in connection
with a securities contract.” Merit maintained that the
transfer was “made by or to (or for the benefit of)” an
entity named in section 546(e) and therefore protected
under the safe harbor. It did not rely on its own status for
this argument, because it is undisputed that neither Valley
View nor Merit is a commodity broker, forward contract
merchant, stockbroker, financial institution, financial
participant, or securities clearing agency (the entities
named in section 546(e)). Instead, Merit argued eligibility
for the safe harbor based on the minor involvement of
Citizens Bank and Credit Suisse. The district court agreed
with Merit, finding that the transfers were “made by or to”
a financial institution because the funds passed through
Citizens Bank and Credit Suisse. It granted judgment on
the pleadings pursuant to Federal Rule of Civil Procedure
12(c) in Merit's favor, thereby preventing FTI from
avoiding the transfer and recovering the $16.5 million.
FTI appeals.

1T

[1] We review the district court's Rule 12(c) judgment
on the pleadings de novo. Buchanan—Moore v. Cnty. of

Milwaukee, 570 F.3d 824, 827 (7th Cir. 2009). There are
no contested facts.

A

[2] In order to resolve this case, we must ascertain the
meaning of section 546(e). We begin at the obvious place,
with its text:

[Tlhe trustee may not avoid
a transfer that is a margin
payment ... or settlement payment ...
made by or to (or for
the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, or that is a
transfer made by or to (or for
the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, in connection with
a securities contract....

(Emphasis added.) It is impossible to say in the abstract
what the italicized words, “by or to,” mean here. As FTI
points out, a postcard sent through the U.S. Postal Service
could be said to have been sent “by” the Postal Service or
“by” the sender who filled it out. When a person pays her
bills using an electronic bank transfer, the funds could be
said to be sent “by” the owner of the account or by the
bank. Similarly, a transfer through a financial institution
as intermediary could reasonably be interpreted as being
“made by or to” the financial institution or “made by or
to” the entity ultimately receiving the money. The plain
language does not clarify whether, under the statute, the
transfer of the $16.5 million was made by Valley View
to Merit; by Valley View to Citizens Bank; by Citizens
Bank to Credit Suisse; or by Citizens Bank or Credit
Suisse to Merit. These multiple plausible interpretations
require us to search beyond the statute's plain language.
(We reject Merit's argument that FTT has waived the right
to argue *693 that the statute is ambiguous; it urged the
district court to consider the purpose and context of the
statute, which implicitly indicates that the meaning is not
immediately clear.)
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The phrase “for the benefit of,” which was added to the
safe harbor in a 2006 amendment, is also ambiguous.
It could refer to a transaction made on behalf of
another entity, or it could mean a transaction made
merely involving an entity receiving an actual financial
or beneficial interest. The latter reading suggests that
transactions between parties other than the named entities
receiving a financial interest (but related to those entities)
are also included in the safe harbor—otherwise the
additional parenthetical would be redundant. If the
former interpretation is used, FTI's argument that the
whole phrase refers only to named entities receiving a
financial interest—whether or not that entity received the
actual transfer of property—is plausible.

The language of the statute, standing alone, does not
point us in one direction or the other. In particular, it
is unclear whether the safe harbor was meant to include
intermediaries, or if it is limited to what we might think
of as the real parties in interest—here, the first and the
final party possessing the thing transferred. We therefore
turn to the statute's purpose and context for further
guidance. See Food & Drug Admin. v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 133, 120 S.Ct. 1291, 146
L.Ed.2d 121 (2000) (courts must interpret a “statute as a
symmetrical and coherent regulatory scheme, and fit, if
possible, all parts into an harmonious whole”) (internal
quotation marks and citations omitted); Davis v. Michigan
Dep't of Treasury, 489 U.S. 803, 809, 109 S.Ct. 1500,
103 L.Ed.2d 891 (1989) (“It is a fundamental canon of
statutory construction that the words of a statute must be
read in their context and with a view to their place in the
overall statutory scheme.”).

Section 546(e) appears in Subchapter III of Chapter 5 of
the Bankruptcy Code, which deals with what property
is included within the estate. While section 546 covers
limitations on a trustee's avoidance powers, other sections
—in particular sections 544, 547, and 548—set out types of
transfers that a bankruptcy trustee can avoid. Section 550
describes how to recover the funds from transfers that are
avoidable. The trustee's avoidance powers serve the broad
purpose of ensuring the equitable distribution of a debtor's
assets.

Section 544 gives the trustee the power to avoid transfers
that would be voidable by a creditor extending credit
to the debtor at the commencement of the case, if that
creditor had a judicial lien or an unsatisfied execution
against the debtor, or by a bona fide purchaser. 11 U.S.C.
§ 544(a). It allows the trustee to act as such a creditor or
bona fide purchaser. /d. Section 547 allows the trustee to
avoid any transfer of any interest of the debtor “to or for
the benefit of a creditor,” made within 90 days before the
filing (or longer if the creditor was an insider) and the
transfer was more than the creditor would otherwise have
received. Id. § 547(b). Section 548(a) allows avoidance of
transfers done with fraudulent intent and transfers that
rendered a debtor insolvent.

[3] FTIargues that because these other Chapter 5 sections
establish that only transfers “made by the debtor” prior
to the bankruptcy petition are avoidable, transfers “made
by” a named entity in section 546(e) ought also to refer
to a transfer of property by the debtor. Additionally,
FTI argues that because sections 544, 547, and 548
refer to avoidance of transfers to or for the benefit
of entities subject to fraudulent-transfer liability, *694
section 546(e)'s safe harbor must refer only to transfers
made to a named entity that is a creditor.

We agree with FTI. Chapter 5 creates both a system for
avoiding transfers and a safe harbor from avoidance—
logically these are two sides of the same coin. It makes
sense to understand the safe harbor as applying to the
transfers that are eligible for avoidance in the first place.

Merit responds that sections 544, 547, and 548 implicate
obligations “incurred by” a debtor, as opposed to
transfers “made by” a debtor, and therefore Chapter 5
read as a whole does not support the argument that only
transfers made by a debtor that constitute obligations
incurred by a debtor are within 546(e)'s safe harbor. We
see it differently. If anything, the “incurred by” language
in the other sections supports FTI's position. Because the
safe harbor is meant to protect covered entities against
avoidance where it might occur, the fact that sections 544,
547, and 548 permit avoidance only where the transfer
represents an actual obligation means that 546(e) provides
a safe harbor only where the debtor has incurred an actual
obligation to the covered entity.
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Merit also argues that Chapter 5 allows avoidance of
transfers other than those made directly by the debtor,
because “indirect transfers made by third parties to a
creditor on behalf of the debtor may also be avoidable.”
Warsco v. Preferred Technical Grp., 258 F.3d 557, 564 (7th
Cir. 2001). Therefore, Merit concludes, FTI's “attempt to
simplify section 548(a)(1) to avoidance only of ‘transfers
made by a debtor’ is simply not supported.” But Warsco
is irrelevant to FTI's position, as it does not speak to
avoiding transfers involving financial intermediaries. The
$16.5 million transfer to Merit was not a transfer made on
behalf of a debtor by a third party; rather, it was one made
by the debtor using a bank as a conduit.

2

Section 548(a)(1) allows a trustee to avoid transfers “of
an interest of the debtor in property, or any obligation ...
incurred by the debtor” within two years of bankruptcy if
the debtor made the transfer with either (A) the “actual
intent to hinder ... or defraud” an entity to which the
debtor was indebted, or where (B) the debtor received less
money for the transfer than its value, or was insolvent
on the date of transfer or became insolvent because of
the transfer, or made the transfer to benefit an insider. 11
U.S.C. §548.

Section 548(c) exempts from avoidance a transferee or
obligee that “takes for value and in good faith has a lien on
or may retain any interest transferred or may enforce any
obligation incurred ... to the extent that such transferee
or obligee gave value to the debtor in exchange for such
transfer or obligation.” Id. § 548(c). Section 548(d)(2)
adds that a commodity broker or financial institution or
other protected entity that receives a margin or settlement
payment “takes for value to the extent of such payment”
within the meaning of subsection (c).

FTI points out that section 548(d)(2)'s protections apply
only where the defendant in a fraudulent-transfer action
is one of the types of entities listed in section 546(e).
It reasons that Congress cannot have intended to give
an entity not listed under section 548(d)(2)(B) a defense
simply because it deposited its funds in a bank account. It
is the receipt of the value that gives a fraudulent-transfer
defendant the protections of section 548(d)(2)(B), and it
should similarly be the receipt of value that gives an entity
the safe-harbor protections of 546(e).

Merit responds that 548(c) creates a transferee-specific
affirmative defense, unlike section 564(e), which addresses
the transfer and not the transferee. But we *695 see no
reason to differentiate between the two. Merit's preferred
interpretation would be so broad as to render any transfer
non-avoidable unless it were done in cold hard cash, and
that conflicts with section 548(c)'s good faith exception.

3

FTTI also finds support in the charitable-contribution safe
harbor found in section 548(a)(2), as well as in section
555's safe harbor from enforcement of the Bankruptcy
Code's automatic stay. Section 548(a)(2) shields charitable
contributions made “by a natural person” “to a qualified”
charity from avoidance by a trustee. FTI contends that
the “by” and “to” language in section 548(a)(2) should
be read consistently with section 546(e), because doing
otherwise would lead to an absurd result: charitable
contributions made via wire transfer, or perhaps even with
an old-fashioned paper check, through a bank would be
avoidable.

Section 555 allows the same entities as those named in
section 546(e), where they are counterparties to a securities
contract with the debtor, to enforce an ipso facto clause in
a securities contract despite the Code's general prohibition
on non-debtor counterparties enforcing those clauses. See
id. §§ 555, 365(e), 362(a). FTI argues that we should read
these sections consistently. Because section 555 focuses on
the economic substance of the transaction, applying only
where the named entity is a counterparty as opposed to a
conduit or bank for a counterparty, section 546(e)'s safe
harbor should apply in the same manner. We agree with
FTI that it is the economic substance of the transaction
that matters.

4

Section 550 describes how the trustee is to recover
avoidable transfers. The trustee can recover the property
or its value from the “initial transferee” or “any immediate
or mediate transferee.” Id. § 550. It protects good faith
transferees who did not know of the voidability of the
transfer, and “any immediate or mediate good faith
transferee of such transferee.” Id.
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Although Section 550 allows recovery from a “mediate”
transferee, the question ow money may be recovered is
different from the question from whom money may be
recovered. Although mediate transferees may be required
to return funds to which they are not entitled under
the Bankruptcy Code's avoidability provisions, mediate
transferees are not eligible for the safe harbor because
they lack a financial stake comparable to that of a debtor
or a party to whom a debt is owed. Section 550 also
contains a good-faith exception to protect unknowing
mediate transferees, and so such transferees should not
need the safe harbor.

[4] In Bonded Financial Services, Inc. v. European
American Bank, we defined “transferee” as an entity
with “dominion over the money” or “the right to put
the money to one's own purposes.” 838 F.2d 890, 893
(7th Cir. 1988). We found that a bank that “acted as
a financial intermediary” and “received no benefit” was
not a “transferee” within the meaning of Chapter 5 of
the Bankruptcy Code. Id. Although we did not address
the 546(e) safe harbor specifically, we now extend our
reasoning in Bonded to find that transfers “made by
or to (or for the benefit of)” in the context of 546(c)
refer to transfers made to “transferees” as defined there.
We reject Merit's argument that Bonded does not apply
because, rather than providing a defense, section 546(e)
renders a transfer unavoidable. We see no reason why the
unavoidability provisions should be broader than defenses
to recovery; if anything, the opposite should be true.

C

The history of section 546(e) also supports the position
we take here, and illustrates *696 why our holding
will not give rise to problems in the financial-services
markets. Congress first enacted the safe harbor in
response to a New York federal district court decision:
Seligson v. New York Produce Exchange, 394 F.Supp. 125
(S.D.N.Y. 1975). In Seligson, the trustee of a commodity
broker's bankruptcy estate sued the New York Produce
Exchange and the New York Produce Exchange Clearing
Association to recover payments the broker made to the
Association in connection with cottonseed oil futures,
which declined in value drastically. 394 F.Supp. at 126—
27. The court denied summary judgment, finding a triable
issue of fact on the questions whether the Association

was a “transferee” within the meaning of the Bankruptcy
Code's avoidability provisions, and whether the Exchange
could be held liable because of its relationship with the
Association. Id. at 134, 136-37.

Congress responded in 1982 by creating the safe harbor,
which enabled financial institutions that were recipients
of transfers of the kind that took place in Seligson to
invoke a safe harbor from avoidance. Pub. L. No. 97-222,
§ 4, 96 Stat. 235 (1982). Congress later expanded the safe
harbor to other types of actors in the securities industry,
including financial institutions. See Pub. L. No. 98-353, §
441,98 Stat. 333 (1984). Nothing it did, however, indicated
that the safe harbor applied to those institutions in their
capacity as intermediaries. The safe harbor has ample
work to do when an entity involved in the commodities
trade is a debtor or actual recipient of a transfer, rather
than simply a conduit for funds.

[S] Our interpretation is consistent with this
understanding of the law. As we explained in Grede v.
FCStone, LLC, the safe harbor's purpose is to “protect][ ]
the market from systemic risk and allow[ ] parties in
the securities industry to enter into transactions with
greater confidence”—to prevent “one large bankruptcy
from rippling through the securities industry.” 746 F.3d
244, 252 (7th Cir. 2014). Congress's discussion of the
2005 amendments to the Code, passed as part of the
Bankruptcy Abuse Prevention and Consumer Protection
Act, reemphasized the safe harbor's purpose as reducing
“systemic risk in the financial marketplace.” H.R. Rep.
109-31(1), at 3, reprinted in 2005 U.S.C.C.A.N. 88, 89.

Although we have said that section 546(e) is to be
understood broadly, see Grede, 746 F.3d at 246 (“[t]he
code has a broad exception from avoidance or clawback ...
for payments made to settle securities transactions”), that
does not mean that there are no limits. While Valley View's
settlement with Bedford resembled a leveraged buyout,
and in that way touched on the securities market, neither
Valley View nor Merit were “parties in the securities
industry.” They are simply corporations that wanted to
exchange money for privately held stock.

We are not troubled by any potential ripple effect through
the financial markets from returning the funds to FTL
The safe harbor addresses cases in which the debtor-
transferor or transferee is a financial institution or other
named entity. See H.R. Rep. 97-420, at 1, reprinted in
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1982 U.S.C.C.A.N. 583 (discussing the extension of the
546(e) safe harbor to the securities market to avoid “the
insolvency of one commodity or security firm spreading
to other firms and possibl[y] threatening the collapse of
the affected market”). Valley View's bankruptcy will not
trigger bankruptcies of any commodity or securities firms.
Even if Valley View's bankruptcy were to “spread” to
Merit after avoidance of the transfer, there is no evidence
that it would have any impact on Credit Suisse, Citizens
Bank, or any other bank or entity named in section 546(e).
Nor are we persuaded *697 that the repercussions of
undoing a deal like this one outweigh the necessity of
the Bankruptcy Code's protections for creditors. We will
not interpret the safe harbor so expansively that it covers
any transaction involving securities that uses a financial
institution or other named entity as a conduit for funds.

D

We recognize that we are taking a different position
from the one adopted by five of our sister circuits,
which have interpreted section 546(e) to include the
conduit situation. See In re Quebecor World (USA)
Inc., 719 F.3d 94 (2d Cir. 2013) (finding safe harbor
applicable where financial institution was trustee and
actual exchange was between two private entities);
Contemporary Indus. Corp. v. Frost, 564 F.3d 981, 987
(8th Cir. 2009) (finding § 546(e) not limited to public
securities transactions, and exempting from avoidance
Chapter 11 debtor's payments that were deposited in a
national bank in exchange for shareholders' privately-held
stock during leveraged buyout, as settlement payments
made to financial institution); In re QSI Holdings, Inc.,
571 F.3d 545, 551 (6th Cir. 2009) (finding HSBC's role in
a leveraged buyout “sufficient to satisfy the requirement
that the transfer was made to a financial institution”
although it was only the exchange agent); In re Resorts
Int'l, Inc., 181 F.3d 505, 516 (3d Cir. 1999) (noting that
“the requirement that the ‘commodity brokers, forward
contract merchants, stockbrokers, financial institutions,
and securities clearing agencies' obtain a ‘beneficial
interest’ in the funds they handle ... is not explicit in section
546”); In re Kaiser Steel Corp., 952 F.2d 1230, 1240 (10th
Cir. 1991) (rejecting Kaiser's argument that “even if the
payments were settlement payments, § 546(e) does not

protect a settlement payment ‘by’ a stockbroker, financial
institution, or clearing agency, unless that payment is to
another participant in the clearance and settlement system
and not to an equity security holder”).

One circuit, however—the Eleventh—agrees with us.
In Matter of Munford, Inc., the Eleventh Circuit
found section 546(e) inapplicable to payments made by
Munford to shareholders because financial institutions
were involved only as conduits. 98 F.3d 604, 610 (11th
Cir. 1996). Merit contends that Congress disapproved
Munford by passing the 2006 Amendment adding “(or for
the benefit of),” see H.R. Rep. 109-648, at 23, reprinted
in 2006 U.S.C.C.A.N. 1585, 1593, and that Congress was
responding to the Eleventh Circuit's language in Munford
that “[tlhe bank never acquired a beneficial interest in
either the funds or the shares.” 98 F.3d at 610. Merit
would interpret the amendment as listing acquiring a
beneficial interest as only one way of several to satisfy
the requirements (the other way being making or receiving
a transfer). The Second Circuit has agreed with this
position. See Quebecor, 719 F.3d at 100 n. 3.

We do not believe that Congress would have jettisoned
Munfords rule by such a subtle and circuitous route. Its
addition of an alternate way to meet the safe harbor
criteria says nothing about the method already in the
statute. If Congress had wanted to say that acting as a
conduit for a transaction between non-named entities is
enough to qualify for the safe harbor, it would have been
easy to do that. But it did not.

I

[6] Because we find that section 546(e) does not provide
a safe harbor against avoidance of transfers between non-
named entities where a named entity acts as a conduit, we
REVERSE the judgment of the *698 district court and
REMAND for proceedings consistent with this opinion.

All Citations

830 F.3d 690, 75 Collier Bankr.Cas.2d 1855, 62
Bankr.Ct.Dec. 250, Bankr. L. Rep. P 82,972

End of Document
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MILBANK, TWEED, HADLEY & McCLOY LLP,
Counsel for Official Committee of Unsecured Creditors of
Arcapita Bank B.S.C.(c), et al., By: Andrew M. Leblanc,
Esq., 1850 K Street, NW, Suite 1100, Washington, D.C.
20006

K & L GATES LLP, Counsel for Bahrain Islamic Bank
and Tadhamon Capital B.S.C., By: Robert Honeywell,
Esq., John A. Bicks, Esq., Priya Chadha, Esq., 599
Lexington Avenue, New York, New York 10022

MODIFIED BENCH RULING ON DEFENDANTS'
MOTIONS FOR RECONSIDERATION

SEAN H. LANE, UNITED STATES BANKRUPTCY
JUDGE

*1 Before the Court is the motion of Defendants Bahrain
Islamic Bank and Tadhamon Capital B.S.C. to reconsider
the Court's memorandum decision issued on October 13,
2017 and the related orders entered on November 3,

2017.! The memorandum decision and orders denied the
Defendants' motions to dismiss their respective adversary
proceedings, and held that (1) the facts of the case weighed

against this Court's abstention based on international
comity, and (2) the presumption against extraterritoriality
was inapplicable because the case did not involve an
extraterritorial application of the statute in question.

This written decision memorializes the Court's bench
ruling that was read into the record on January 16,
2018. Because of its origins as a bench ruling, this
decision has a more conversational tone.

The Defendants offer two reasons for the requested relief.
First, they argue that there has been an intervening change
in controlling law. Second, they believe that this Court has
overlooked controlling decisional authority when making
its ruling. But for the reasons to be discussed, the Court
denies the Defendants' motion.

The relief sought is under Rule 59 of the Federal
Rules of Civil Procedure, which is made applicable
to these adversary proceedings by Rule 9023 of the
Federal Rules of Bankruptcy Procedure. The standard for
granting a motion under Federal Rule 59(e) is “strict, and
reconsideration will generally be denied unless the moving
party can point to controlling decisions or data that
the court overlooked.” Analytical Surveys, Inc. v. Tonga
Partners, L.P., 684 F.3d 36, 52 (2d Cir. 2012). “In other
words, reconsideration is appropriate only where there is
an intervening change of controlling law, newly available
evidence, or the need to correct a clear error or prevent
manifest injustice.” Perez v. Progenics Pharmaceuticals,
Inc., 46 F. Supp.3d 310, 314 (S.D.N.Y. 2014) (internal
citations omitted). Such request for relief “is not a vehicle
for relitigating old issues, presenting the case under
new theories, securing a rehearing on the merits, or
otherwise taking a ‘second bite at the apple.” ” Tonga
Partners, 684 F.3d at 52 (internal citations omitted).
Thus, reconsideration is “an extraordinary remedy to
be employed sparingly in the interests of finality and
conservation of scarce judicial resources.” In re Health
Management Sys. Inc. Sec. Litig., 113 F.Supp.2d 613, 614
(S.D.N.Y.2000) (internal citations omitted). The burden
for such a motion rests with the movant. See In re Crozier
Bros., Inc., 60 B.R. 683, 688 (Bankr. S.D.N.Y. 1986).

A. Intervening Change in Controlling Law
As to their first argument, the Defendants rely on a recent

Second Circuit decision in Bascunan v. Elsaca, 874 F.3d
806 (2d Cir. 2017). Defendants contend that Bascunan
represents an intervening change in law that requires this
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Court to modify its memorandum decision, which was
issued before Bascunan.

In its memorandum decision, this Court found that the
presumption against extraterritoriality was inapplicable
because the case does not involve extraterritorial
application of Section 547 of the Bankruptcy Code. This
is because the conduct targeted by Section 547—the
transfer of property—took place in the United States.
Specifically, the transfers in question were made by the
Debtor to the Defendant using New York correspondent
bank accounts. See In re Arcapita Bank B.S.C.(C), 575
B.R. 229, 245 (Bankr. S.D.N.Y. 2017). The Defendants
argue that under the holding in Bascunan, a defendant's
momentary use of a U.S. correspondent bank account
cannot transform a foreign transaction into a domestic
one for purposes of extraterritoriality, and thus Bascunan
necessitates a reversal of this Court's reliance on the use of
the correspondent accounts.

*2 But the Bascunan case is quite different from the
one before this Court. Bascunan interpreted the civil
suit provision of the Racketeer Influenced and Corrupt
Organizations Act (“RICO”). Civil RICO gives a private
right of action to “[a]ny person injured in his business or
property by reason of a violation of [RICO's substantive
provisions, codified in Section 1962].” Bascunan, 874
F.3d at 809 (emphasis added). This “domestic injury”
requirement was discussed extensively in Bascunan. The
Defendants interpret this discussion in Bascunan as an
independent requirement apart from its RICO origins,
even appearing to suggest that it should be applied in
every extraterritorial analysis regardless of the statute
at issue. See Motion at 6 (characterizing the “domestic
injury” requirement as “an extraterritoriality standard”
set out in the RJR Nabisco case). But Defendants' position
ignores that Bascunan specifically framed the question
before it as “whether the plaintiffs have plausibly alleged
‘a domestic injury’ to their business or property within
the meaning of Section 1964(c)....” Id. at 809 (emphasis
added). Said another way, the court in Bascunan analyzed
whether the plaintiffs had satisfied the requirements for
a civil RICO claim. The court did so in light of the
Supreme Court's recent ruling in RJR Nabisco v. European
Community, 136 S. Ct. 2090 (2016), which held that
RICO's civil suit provision did not apply extraterritorially.
More specifically, the Supreme Court held that “Section
1964(c) requires a civil RICO plaintiff to allege and prove
a domestic injury to business or property and does not

allow recovery for foreign injuries.” Id. at 2111 (emphasis
in original). The Supreme Court stated that:

Section 1964(c) allows “[a]ny person injured in his
business or property by reason of a violation of section
1962” to sue for treble damages, costs, and attorney's
fees. Irrespective of any extraterritorial application of
§ 1962, we conclude that § 1964(c) does not overcome
the presumption against extraterritoriality. A private
RICO plaintiff therefore must allege and prove a
domestic injury to its business or property.

Id. at 2106 (emphasis in original). Thus, it is clear that
the domestic injury requirement is one embedded in the
RICO statute—that is to say, it is the focus of that statute's
concern. Id. at 2106.

Given the ruling in RJR Nabisco, the task before the
Second Circuit in Bascunan was to determine whether
the alleged injury under the civil RICO statute took
place in the United States or overseas. See Bascunan,
874 F.3d at 809. Not surprisingly then, the Court in
Bascunan engaged in an extensive discussion regarding
what constitutes an injury under the civil RICO statute.
See id. at 817-18. So while the Defendants assert that the
Second Circuit “spoke broadly against using a defendant's
mere use of the U.S. banking system as a basis for asserting
the jurisdiction of U.S. courts over their transactions,”
Motion at 6, the passages of Bascunan that are cited by
the Defendants all explicitly relate to where and how the
alleged civil RICO “injury” in Bascunan took place. See
Bascunan, 874 F.3d at 819.

In the Arcapita memorandum decision, by contrast, this
Court was tasked with interpretation of Section 547 of
the Bankruptcy Code, relating to avoidance of preferential
transfers. The Court's inquiry was distinct from Bascunan
because, as this Court stated in the memorandum decision,
the “focus of the Bankruptcy Code's avoidance and
recovery provisions is the initial transfer that depletes
the property that would have become property of the
estate.” See In re Arcapita, 575 B.R. at 244 (quoting In re
Ampal-American Israel Corp., 562 B.R. 601, 613 (Bankr.
S.D.N.Y. 2017 (citing cases) ). Similar to Bascunan, and
as required by the Supreme Court decision in Morrison v.
Nat'l Australia Bank Ltd., 561 U.S. 247 (2010), once the
Court in the memorandum decision determined the focus
of the statute, it then set about determining whether the
activity that is the focus of the statute had taken place
in the United States or overseas. The Court held that
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this case involved a permissible domestic application of
the statute because the conduct in question—the transfers
between Arcapita and the Defendants—took place in the
United States. See id. at 245. This inquiry is distinct from
an analysis of where the injury occurred; that later focus
is a reflection of the civil RICO statute as interpreted
by the Supreme Court and Second Circuit. Thus, the
Second Circuit's analysis in Bascunan does not constitute
an intervening change in law for purposes of this case.

*3 For similar reasons, the Court also rejects the
Defendants' argument that Bascunan requires this Court
to reverse its decision not to abstain from hearing this
case on grounds of international comity. Indeed, the
Bascunan case does not address international comity
or jurisdictional abstention. Moreover, it deals with a
completely distinct fact pattern and federal statute. It
also does not involve a bankruptcy proceeding, a fact
quite relevant to this Court's conclusion on international
comity.

B. Overlooking Controlling Authority
As to its second argument, the Defendants assert that the
Court has overlooked controlling authority of the Second

Circuit relating to extraterritoriality. When examining
whether the conduct in question took place in the United
States or abroad, the Court's memorandum decision
declined to follow the “component events” test of Maxwell
Communication Corp. v. Societe Generale (In re Maxwell
Communication Corp.), 186 B.R. 807 (S.D.N.Y. 1995).
The Court noted that a similar analysis—the “conduct and
effects” test—was abrogated by the later Supreme Court
decision of Morrison v. Nat'l Australia Bank Ltd., 561 U.S.
247. Instead, this Court relied on the standard announced
by the Supreme Court in Morrison that examines the
“focus” of the statute, ie., the “objects of the statute's
solicitude” or “those transactions that the statute seeks to
regulate.” Id. at 267. The Defendants nonetheless argue
that Second Circuit cases decided subsequent to Morrison
require the Court to evaluate “all relevant conduct within
a statute's focus” to determine whether the conduct was
domestic or foreign, even suggesting that the Court must
examine each element of Section 547 to determine if it took
place in the United States. See Motion at 2.

But Defendant's second argument fares no better than
the first. As an initial matter, the cases cited by the
Defendants specify that the conduct to be examined for an
extraterritoriality inquiry is the conduct that is the focus

of the statutory provision or the object of the statute's
solicitude, and that is the very test applied by this Court
in the memorandum decision. See Microsoft Corp. v. U.S.
(Inre Warrant), 829 F.3d 197, 216 (2d Cir. 2016); Mastafa
v. Chevron Corp., 770 F.3d 170, 183-84 (2d Cir. 2014);
Licci v. Lebanese Canadian Bank, SAL, 834 F.3d 201,
215 (2d Cir. 2016). Moreover, the question of which test
should be applied for extraterritoriality was briefed by
the parties and discussed extensively by the Court in the
memorandum decision. Indeed, extensive portions of the
Defendants' motion simply reargue the legal standard and
this Court's interpretation of it from a new viewpoint
in light of the Court's ruling. See, e.g., Motion at 15
n.18. For example, the Defendants once again rely upon
when they acquired full title to the funds that were
transferred and when this occurred, an issue previously
briefed and discussed by the Court. See Motion at 2,
16; In re Arcapita, 575 B.R. at 247 (noting Defendants'
focus not on the transfers, but on component events,
including financial aspects of the transaction). In the same
vein, the Defendants once again cite to the number of
contacts with the United States. See Motion at 12 n. 16
(citing U.S. v. Prevezon,2017 WL 1951142 (S.D.N.Y. May
10, 2017) ); In re Arcapita, 575 B.R. at 248 (specifically
discussing Prevezon and Defendants' argument about
number of contacts and extent of significant activity). It is
inappropriate to revisit such issues now. See Griffin Indus.,
Inc. v. Petrojam, Ltd., 72 F. Supp. 2d 365, 368 (S.D.N.Y.
1999) (“These criteria are strictly construed against the
moving party so as to avoid repetitive arguments on issues
that have been considered fully by the court.”); Perez, 46
F. Supp. 3d at 314 (Federal Rule 59(e) and Bankruptcy
Rule 9023 “are meant to ensure the finality of decisions
and to prevent the practice of a losing party examining a
decision and then plugging the gaps of a lost motion with
additional matters.”).

*4 In addition to these two arguments, the Court
notes that Defendants also raise new legal arguments
not previously raised in the underlying motions. See,
e.g., Motion at 9-10 (raising practical arguments about
the policy implications of the Court's decision); Motion
at 4 n.9, 17 n.20 (arguing that preference claims in the
complaint fail to meet the Igbal pleading standard for
surviving a motion to dismiss). But such new arguments
are not an appropriate basis for relief in a motion
for reconsideration. See Liberty Media Corp. v. Vivendi
Universal, S.A., 861 F. Supp. 2d 262, 265 (S.D.N.Y. 2012)
(“A motion for reconsideration is not an opportunity for
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making new arguments that could have been previously
advanced, nor is it a substitute for appeal.”) (citations and
quotation marks omitted); Sequa Corp. v. GBJ Corp., 156
F.3d 136, 144 (2d Cir. 1998) (motion for reargument is
not an opportunity to present the case under new theories,
secure a rehearing on the merits, or otherwise take a Slip Copy, 2018 WL 718399, 65 Bankr.Ct.Dec. 54
“second bite at the apple.”).

For all those reasons the reconsideration motion is denied.

All Citations

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KASOWITZ BENSON TORRES LLP, 1633 Broadway,
New York, New York 10019, By: Robert M. Novick,
Esq., David S. Rosner, Esq., Howard W. Schub, Esq.,
Special Counsel for Salvatore LaMonica, Chapter 7
Trustee for the Debtor

AKIN GUMP STRAUSS HAUER & FELD LLP, One
Bryant Park, New York, New York 10036, By: David
M. Zensky, Esq., Dean L. Chapman Jr., Esq., Jennifer L.
Woodson, Esq., Counsel for Defendants CEVA Group
Plc, CEVA Holdings LLC

FRIEDMAN KAPLAN SEILER & ADELMAN LLP,
7 Times Square, New York, New York 10036, By: Scott
M. Berman, Esq., Jeffrey C. Fourmaux, Esq., Alexander
D. Levi, Esq., Eric Seiler, Esq., Attorneys for Defendant
Gareth Turner

MEMORANDUM DECISION GRANTING
CHAPTER 7 TRUSTEE'S MOTION FOR
LIMITED RECONSIDERATION AND
AMENDMENT OF THE COURT'S JANUARY
23,2018 ORDER AND FOR LEAVE TO
FILE A SECOND AMENDED COMPLAINT

*1 HON. JAMES L. GARRITY, JR., UNITED
STATES BANKRUPTCY JUDGE:

Until the spring of 2013, CIL Limited, the debtor herein
(“CIL or the “Debtor”), owned 100% of the stock of
CEVA Group Plc (“CEVA Group”). In April 2013, CEVA
Group, with CIL's authorization, issued shares of its
stock (the “New CEVA Shares”) to CEVA Holdings, LLC
(“CEVA Holdings”). The issuance of those shares (the
“CEVA Equity Transfer”) left CIL and CEVA Holdings
with 00.01% and 99.99% of the equity interests in CEVA
Group, respectively. Salvatore LaMonica, the plaintiff
herein, is the Chapter 7 trustee (the “Trustee”) of CIL's
bankruptcy estate. In Counts 1, 2 and 3 of his Amended

Complaint, ! the Trustee seeks to avoid the CEVA Equity
Transfer as a fraudulent transfer pursuant to sections 544,
548, and 550 of the Bankruptcy Code and, to the extent
necessary, preserve and recover the New CEVA Shares
pursuant to sections 550 and 551 of the Bankruptcy Code
(collectively, the “Bankruptcy Code Avoidance Claims”).

The CEVA Defendants> moved to dismiss those Counts
(and others) pursuant to Rule 12(b)(6) of the Federal

Rules of Civil Procedure.? By order dated January

23, 2018 (the “Rule 12 Order”),4 the Court dismissed
the Bankruptcy Code Avoidance Claims, with prejudice,
except that the Court permitted the Trustee to assert
an avoidance claim under Cayman law, divorced of any
aspect of the Bankruptcy Code. See Rule 12 Order  4; see
also Memo. Dec. at 82.

See Chapter 7 Trustee's Amended Complaint for
Fraudulent Transfer of the Debtor's Interests in
CEVA Group PLC Related Tortious Acts, and
Turnover of Property of the Estate, filed March 31,
2015 [ECF No. 21].

The “CEVA Defendants” are CEVA Group, CEVA
Holdings and CEVA Logistics Finance, B.V.
(“CEVA Finance”).

3 Rule 12(b)(6) of the Federal Rules of Civil Procedure
is made applicable to this adversary proceeding
pursuant to Rule 7012 of the Federal Rules of
Bankruptcy Procedure.

See Order Granting in Part and Denying in
Part Defendants' Motions to Dismiss Amended
Complaint, dated January 23, 2018 [ECF No.
104]; see also Memorandum Decision Granting in
Part and Denying in Part Defendants' Motions to
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Dismiss Amended Complaint [ECF No. 100] (the
“Memorandum Decision”).

The matter before the Court is the Trustee's motion (the
“Motion”) for an order (i) pursuant to Federal Rule of
Civil Procedure 54(b), reconsidering and amending the
Rule 12 Order to the extent it dismissed the Bankruptcy
Code Avoidance Claims with prejudice, and (ii) pursuant
to Federal Rule of Civil Procedure 15(a), granting him
leave to file a second amended complaint (the “Proposed

Second Amended Complaint™). 5 The CEVA Defendants

oppose the Motion. ® For the reasons discussed below, the
Motion is GRANTED.

See Chapter 7 Trustee's Motion for Limited
Reconsideration and Amendment of the Court's
January 23,2018 Order and for Leave to File a Second
Amended Complaint, dated February 6, 2018 [ECF
No. 107]. Rules 15 and 54 of the Federal Rules of
Civil Procedure are made applicable to this adversary
proceeding by Rules 7015 and 7054, respectively, of
the Federal Rules of Bankruptcy Procedure.

6 See CEVA Defendants' Memorandum of Law in
Opposition to Chapter 7 Trustee's Motion for
Limited Reconsideration and Amendment of the
Court's January 23, 2018 Order and for Leave to File
a Second Amended Complaint [ECF No. 110] (the
“Opposition”). The CEVA Defendants also filed the
Declaration of Jennifer L. Woodson in Support of
the CEVA Defendants' Opposition to the Chapter 7
Trustee's Motion for Limited Reconsideration and
Amendment of the Court's January 23, 2018 Order
and for Leave to File a Second Amended Complaint
[ECF No. 111] (the “Woodson Declaration”).

Gareth Turner and Mark Beith, CIL's former
directors  (collectively, the “Directors”), are
defendants in the Amended Complaint. Turner has
joined the CEVA Defendants' opposition to the
Motion. See Defendant Gareth Turner's Joinder
in the CEVA Defendants'’ Memorandum of Law
in Opposition to Chapter 7 Trustee's Motion for
Limited Reconsideration and Amendment of the
Court's January 23, 2018 Order and for Leave to File
a Second Amended Complaint [ECF No. 112].

The Court dismissed CEVA Finance and Mark Beith
from this adversary proceeding for lack of personal
jurisdiction. See Rule 12 Order at 9 2-3. Both are
named defendants in the Proposed Second Amended
Complaint, but only pro forma, for the purpose of
preserving the trustee's rights to appeal from the

Memorandum Decision and Rule 12 Order. Neither
has appeared in connection with the Motion.

Jurisdiction

*2 This Court has jurisdiction pursuant to 28 U.S.C.
§§ 1334(a) and 157(a) and the Amended Standing Order
of Referral of Cases to Bankruptcy Judges of the United
States District Court for the Southern District of New
York (M-431), dated January 31, 2102 (Preska, C.J.). This
is a core proceeding under 28 U.S.C. § 157(b)(2)(A).

Facts’

The facts recited herein are intended to reflect
allegations contained in the Amended Complaint.
The Court is not making any findings as to the truth
of any of the allegations discussed herein.

CIL is a holding company. In the spring of 2013, its
sole asset consisted of its direct and indirect ownership
of 100% of the shares of CEVA Group—itself a holding
company that controlled a number of operating entities
comprising the so-called “CEVA Enterprise.” CIL was
owned by funds (the “Apollo Funds”) under the control
of Apollo Global Management, LLC (collectively with
its subsidiaries, affiliates and managed entities, “Apollo”),
and CIL's debt consisted principally of unsecured
payment-in-kind notes (the “PIK Notes”) totaling at
least €103 million. At that time, CEVA Group's secured
and unsecured debt totaled approximately €2.1 billion
and €575 million, respectively. The holders of that
debt included the Apollo Funds, Capital Research
Management L.P. (“CapRe”) and Franklin Advisers, Inc.
and affiliated funds (“Franklin”). In April 2013, CIL
entered into a restructuring support agreement (the “CIL
RSA”) with, among others, CEVA Group and CEVA
Holdings, a newly formed affiliate of Apollo. Pursuant to
that agreement, CIL authorized CEVA Group to issue the
New CEVA Shares to CEVA Holdings. CEVA Group did
s0, and, as a consequence, CIL's interest in CEVA Group
was reduced to 00.01%, while CEVA Holdings gained
a 99.99% ownership interest in CEVA Group. Shortly
after CEVA Holdings received the New CEVA Shares,
the Apollo Funds, CapRe, Franklin, CEVA Group and
CEVA Holdings entered into a debt restructuring support
agreement in which they agreed to support an exchange
of €1.2 billion of CEVA Group debt for equity in CEVA
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Holdings (the “CEVA Debt Transfer”). That transfer
did not close until after the commencement of CIL's
bankruptcy case.

The Initial Complaint

On December 8, 2014, the Trustee commenced this action
by filing a complaint (the “Initial Complaint”)8 against
the CEVA Defendants and Directors. In Counts 1 and 2
of the complaint, the Trustee sought to avoid the CEVA
Equity Transfer as a fraudulent transfer under sections
548(a)(1)(A) and 548(a)(1)(B) of the Bankruptcy Code,
respectively, and if necessary, preserve and recover the
New CEVA Shares pursuant to sections 550 and 551
of the Bankruptcy Code. See Initial Compl. f 105-112
(Count 1); 99 113-121 (Count 2). In doing so, the Trustee
challenged the CEVA Equity Transfer on a stand-alone
basis. In part, he asserted that he was entitled to that
relief because CEVA Holdings provided no consideration
to CIL or to CEVA Group in return for the New CEVA
Shares, and because CIL did not benefit from the CIL
RSA, or the issuance of New CEVA Shares. See, e.g.,

Initial Compl. § 89. % As an alternative to those Counts,
in Count 3 the Trustee challenged the issuance of the
New CEVA Shares as an integrated part of the larger
restructuring transaction that included the CEVA Debt
Transfer. He contended that because the CEVA Debt
Transfer closed after the petition date, and the CEVA
Defendants failed to get stay relief, the CEVA Equity
Transfer was null and void ab initio, as having closed in
violation of the automatic stay. See Initial Compl.  122—
126.

8 See Chapter 7 Trustee's Complaint For Fraudulent
Transfer Of The Debtor's Interests In CEVA Group
PLC Related Tortious Acts And For Payment Of
Intercompany Claims [ECF No. 1].

9

The Trustee contended that:
CEVA Holdings gave no consideration whatsoever
to CEVA or to CIL in return for the New CEVA
Shares it received. CIL did not benefit from the
CIL RSA or the issuance of the New CEVA
Shares in any way. The issuance of the New CEVA
Shares effectuated a transfer of CIL's primary
asset, CEVA, to CEVA Holdings in exchange
for nothing. Although the Defendants' purported
objective was to use the New CEVA Shares in
connection with a debt-for-equity exchange with
some of CEVA's creditors, the New CEVA Shares

were transferred to CEVA Holdings in exchange
for nothing in order to transfer CIL's interest in
CEVA away from CIL before the PIK Holders
learned of the Transaction and had an opportunity
to seek judicial intervention.

Initial Compl. 9 89.

Motion to Dismiss Initial Complaint

*3 The CEVA Defendants filed a motion to dismiss
the Initial Complaint. See ECF Nos. 12-17. In that
motion, among other things, they contended that the

restructuring transaction must be viewed as a multi-
step, integrated transaction. See Memorandum of Law in
Support of Motion to Dismiss [ECF No. 13] at 11 (“All
of these steps were interdependent, and the execution and
performance of each was a condition to completing the
fully-integrated out-of-court restructuring.”). They also
argued that because the allegedly fraudulent transfer (i.e.,
the CEVA Equity Transfer) occurred outside the United
States, Counts 1 and 2 should be dismissed based on
the presumption against extraterritorial application of
the Bankruptcy Code's avoidance provisions, and under
principles of international comity, as the Cayman Islands
has the strongest connection to the fraudulent transfer.
See id. at 21-29.

The Amended Complaint

In response to that motion, and with the consent of the
defendants, the Trustee filed the Amended Complaint. In
Counts 1 and 2 of that complaint, he seeks to avoid the
issuance of the New CEVA Shares as a fraudulent transfer
under sections 548(a)(1)(A) and (B) of the Bankruptcy
Code, respectively, and, to the extent necessary, preserve
and recover the New CEVA Shares pursuant to sections
550 and 551 of the Bankruptcy Code. See Am. Compl. 9
132-139 (Count 1); 44 140-148 (Count 2). In Count 3, he
seeks to avoid and recover the CEVA Equity Transfer as a
constructive and/or intentional fraudulent transfer under
sections 544(b) and 551 of the Bankruptcy Code, and
“applicable laws.” Am. Compl. 9 149-162. In support
of those claims for relief, the Trustee asserts that the
CEVA Equity Transfer should be viewed in isolation,

apart from the broader recapitalization transaction. 101y
Count 4—which he pleads in the alternative—the Trustee
seeks a determination that the issuance of the New CEVA
Shares is null and void, as having been effectuated in
violation of the automatic stay under section 362 of the
Bankruptcy Code. See Am. Compl. 99 163-167. In doing
50, he accounts for the possibility that the CEVA Equity
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Transfer and CEVA Debt Transfer could be determined
to be parts of a single, integrated transaction. See Am.
Compl. § 166 (“In the event that it should be adjudged
that the CEVA Equity Transfer and the CEVA Debt
Transaction are part of a single integrated transaction,
the CEVA Equity Transfer is part of a transfer and
transaction that was performed in part after the Petition
Date [and in violation of section 362 of the Bankruptcy
Code.]”).

10

For example, in the Amended Complaint, the Trustee
alleges the following:
CEVA Holdings gave no consideration whatsoever
to CIL in return for the CEVA Equity Transfer.
CIL did not benefit in any way from the
CEVA Equity Transfer. Although the Defendants'
purported objective was eventually to use the New
CEVA Shares as currency for a debt-for-equity
exchange with some of CEVA's creditors, no debt-
for-equity exchange occurred prior to the Petition
Date and, in any event, an exchange of CEVA's
debt for New CEVA Shares provides no value
whatsoever to CIL—although it did provide value
to Beith and Turner because they were personally
invested in an Apollo fund that participated in the
exchange. To whom Apollo subsequently transfers
interests in CEVA Holdings, and what CEVA
Holdings or Apollo may have received in exchange
for such a transfer, does not alter the facts that
(1) CEVA was transferred from CIL to CEVA
Holdings in exchange for nothing, and (ii) Apollo's
postpetition subsequent transfers also provided no
value to CIL.
Am. Compl. § 111; see also id. § 112 (“Not only was
the subsequent debt-for-equity exchange by CEVA
[Group] of no relevance to the avoidability of the
CEVA Equity Transfer, if offers the Defendants no
excuse or quarter from liability.”).

Motion to Dismiss Amended Complaint
*4 The CEVA Defendants moved to dismiss the

Amended Complaint. T As relevant herein, they sought
to dismiss Counts 1, 2 and 3, with prejudice. In granting
that relief, the Court made two rulings that are central to
this Motion. First, the Court found that sections 544(b),
548(a) and 550 of the Bankruptcy Code (the “Bankruptcy
Avoidance Provisions”) do not apply to extraterritorial
transactions (see Memo. Decision at 24, 63, 116), and
that the Trustee's allegations in the Amended Complaint
failed to allege that the CEVA Equity Transfer was a
domestic transaction to which the Bankruptcy Avoidance

Provisions apply. Id. at 24, 69, 116. Second, the Court
found, in addressing the CEVA Defendants' argument
that CEVA Group was solvent, that the CEVA Equity
Transfer should be viewed as one step in an integrated,
five-step out of court restructuring transaction. See id. at

87.12

11 See CEVA Defendants' Memorandum of Law in
Support of Their Motion to Dismiss the Amended
Complaint [ECF No. 35]. The Trustee opposed that
motion. See Trustee's Memorandum in Opposition to
Defendants' Motions to Dismiss the Complaint [ECF
No. 39].

12 The Court found the following integral steps:

a. The sub-division, reclassification, and
consolidation of CIL's shares, and the CEVA
Equity Transfer (the issuance of new shares by
CEVA Group to CEVA Holdings);
b. The exchange of new equity interests in CEVA
Holdings with creditors holding more than €1.2
billion of CEVA Group's Second Lien Notes and
Unsecured Debt;
c. A CIL exchange offer that offered consideration
to the holders of CIL's PIK Notes;
d. A rights offering to raise €200 million of new
money for CEVA Group, of which CapRe agreed
to fund up to €75 million or $96.1 million, and the
Apollo Funds agreed to fund up to €65 million or
$86.3 million pursuant to a backstop agreement;
and
e. A financing commitment from Franklin to
provide CEVA Group with reduced interest
expense and new money.

See Memo. Dec. at 87-88.

The Trustee's Motion For Leave to Amend the Amended
Complaint

The Trustee contends that the Court's determination
that the CEVA Equity Transfer is part of an integrated
restructuring transaction (defined by the trustee as the
“CEVA Transaction”) alters the “domesticity” analysis of

the transaction. He says that if the Court grants him leave
to amend, he can revive the Bankruptcy Code Avoidance
Claims because he is now able to allege numerous
additional facts which he says demonstrate that “on the
whole,” the CEVA Transaction is a domestic transaction
subject to the reach of the Bankruptcy Avoidance

Provisions. Motion 9 2. 13 The Trustee explains that
he did not allege any of those facts in support of the
Amended Complaint because they cut against what had
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been his theory of the case—i.e., that the Court should
consider the CEVA Equity Transfer in isolation from
the other steps of the CEVA Transaction. Id. § 3. He
is seeking leave to file the Proposed Second Amended
Complaint to allege certain “jurisdictional facts” (and
incorporate by reference the transaction documents of
the CEVA Transaction). He says those facts will support
his contention that the CEVA Transaction is a domestic
transaction that was fraudulent as to CIL and enable
him to avoid that transaction or recover damages for the
benefit of CIL's estate under sections 544, and 548 through
551 of the Bankruptcy Code and/or analogous applicable
local or foreign fraudulent transfer laws. The Trustee
also proposes to amend his complaint “to conform it
to evidence developed during discovery, to delete claims
the Trustee voluntarily agreed to dismiss, and to clarify
and amplify certain existing allegations.” Motion § 4, n.5.
Further, although the Trustee did not say as much in the
Motion, he is seeking leave to assert additional allegations
in the Proposed Second Amended Complaint in support
of his damage claims. To that end, and without limitation,
the Trustee asserts that even if CEVA Group's debts
exceeded its enterprise value, CEVA Group's equity “had
substantial value to CIL” by reason of its sale, option, and
control value. See Proposed Second Am. Compl. Y 7(k),

65, 110-12.14

13 The Trustee asserts that those facts include that the

CEVA Transaction involved U.S. creditors, credit
facilities with U.S. agents, overwhelmingly (if not
exclusively as to the later steps) negotiations in the
U.S., professionals that negotiated and documented
the CEVA Transaction in the U.S., transactional
documents with U.S. choice of law and forum
selection provisions, approval by CEVA Group and
CEVA Holdings at a board meeting in New York,
an agreement to support and accept a proposed fully-
negotiated Delaware prepackaged bankruptcy plan
for CEVA Group and 69 of its affiliates (including
approximately 20 U.S. entities), a backstopped DIP
facility for the Delaware bankruptcy case, and, in
particular, a new rights offering and a new note
financing that closed in New York. See Motion { 3.

14

Those allegations are:
7.k. Regardless of whether CEVA Group's debts
exceeded its enterprise value (they did not) CEVA
Group's equity had substantial value to CIL. CIL's
shares of CEVA could have been monetized by
CIL, and the proceeds used to pay CIL's creditors,
if CIL had been operated by an independent board

(or even an independent committee of the board)
that was not beholden to Apollo.

65. The value of owning equity-level control of
a business with over $8 billion of revenues is
considerable, even if that business is alleged to
have excess leverage and financial challenges to
overcome. In CEVA Group's case, for example,
a mere 1% increase in EBITDA as a percentage
of revenue would be approximately $85 million.
At a conservative 11x multiple, that amounts to
an additional $935 million of enterprise value.
A 3% increase in EBITDA margins and a more
optimistic, but still reasonable, 14x multiple yields
$3.570 billion of increased enterprise value. The
upside potential of CIL's shares of CEVA Group
was enormous. Even in January 2013, Apollo
positively valued its equity interests in CIL (i.e.,
net of PIK Debt) for its option value. It is
entirely implausible that CIL's 100% equity control
of CEVA Group had no value, and that an
independent board would simply give it away
largely to and at the direction of its controlling
shareholder, stranding over €100 million with no
source of repayment.

110. Upon information and belief, the Directors
never obtained an independent analysis by a
qualified professional as to whether CIL's shares
of CEVA Group could be sold and what value
might have been realized from selling them or even
their option or control value. Upon information
and belief, the Directors never authorized, and CIL
never conducted, any marketing or other process to
determine whether CIL's shares of CEVA Group
could be sold and to learn how the market valued
CIL's shares of CEVA Group. EY did not even
purport to analyze the value for which CIL could
have sold some or all of its shares of CEVA to a
third party. CEVA was an international company
with revenues in the $7 to $8 billion range. CIL
could have sold its shares of CEVA to a party
that wished to control CEVA and its restructuring
for significant value, regardless of whether CEVA
was alleged to be insolvent. Equity securities of
companies that are insolvent regularly trade for
significant value.

111. If the Directors were not conflicted, they
would have sought, and likely consummated, a
sale of CIL's shares of CEVA rather than accept
and authorize the CEVA Transaction. A sale of
CIL's shares of CEVA to a third party would
have deprived Apollo of its control of CEVA, its
control of any recapitalization affecting Apollo's
CEVA debt that CEVA might perform under
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new ownership, and Apollo's ability to retain the
unlimited upside profit potential of continuing
its equity ownership. Therefore, as employees of
Apollo, the Directors did not make any efforts to
pursue such a transaction.

112. If the Directors were not conflicted, they
would have demanded, and likely obtained, a
considerable amount of money in exchange for
authorizing the CEVA Transaction. The Directors
knew that authorizing the CEVA Transaction
allowed CEVA Group and its stakeholders to avoid
large losses in value that they would have suffered
if CEVA Group had to recapitalize without CIL's
authorization and consent, such as through a
bankruptcy proceeding.

*S§ The Trustee also asserts that the Court should
reconsider the Rule 12 Order solely to the extent that the
Court dismissed the Bankruptcy Code Avoidance Claims
“with prejudice.” He contends that he requires that relief
so that he will be able to replead Counts 1, 2 and 3
in the Proposed Second Amended Complaint. Motion §
5. In part, he maintains that dismissal with prejudice is
appropriate only where it would be futile to do so, but
that “the Court did not have a sufficient record before
it to conclude ‘futility’ because the Trustee had alleged a
different theory than that which the Court found—i.e.,
that the CEVA Equity Transfer was separate from the
other steps of CEVA Group's debt restructuring.” Id.

Discussion

Request for Reconsideration

Federal Rule of Civil Procedure 54 governs judgments
in federal litigation generally, and Rule 54(b) focuses on
judgments as to fewer than all the claims and parties. As
relevant, it provides that a court's non-final order “may
be revised at any time before the entry of a judgment
adjudicating all the claims and all the parties' rights and

liabilities.” Fed. R. Civ. P. 54(b). 5 A party seeking relief
under Rule 54(b) must do so “within the strictures of
the law of the case doctrine.” Virgin Atl. Airways, Ltd. v.
Nat'l Mediation Bd., 956 F.2d 1245, 1255 (2d Cir. 1992);
see also Zdanok v. Glidden Co., 327 F.2d 944, 953 (2d
Cir. 1964) (stating “where litigants have once battled for
the court's decision, they should neither be required, nor
without good reason permitted, to battle for it again.”).
That means to obtain such relief the party “must show
an intervening change in controlling law, the availability
of previously unavailable evidence, or the need to correct

a clear error of law or prevent manifest injustice[.]” /d.
(internal quotation omitted); see also Shrader v. CSX
Transp., Inc., 70 F.3d 255, 257 (2d Cir. 1995) (“The
standard for granting [a Rule 54(b) ] motion is strict, and
reconsideration will generally be denied unless the moving
party can point to controlling decisions or data that the
court overlooked—matters, in other words, that might
reasonably be expected to alter the conclusion reached by
the court.”) (citations omitted); Vornado Realty Trust v.
Marubeni Sustainable Energy, Inc., 987 F. Supp. 2d 267,
275 (E.D.N.Y. 2013) (same); Long v. U.S. Dep't of Justice,
778 F. Supp. 2d 222, 228-29 (N.D.N.Y. 2011) (same).

15 Rule 54 is applicable to this adversary proceeding

pursuant to Bankruptcy Rule 7054. Rule 54(b) states:
(b) Judgment on Multiple Claims or Involving
Multiple Parties. When an action presents more
than one claim for relief—whether as a claim,
counterclaim, crossclaim, or third-party claim—or
when multiple parties are involved, the court may
direct entry of a final judgment as to one or more,
but fewer than all, claims or parties only if the court
expressly determines that there is no just reason
for delay. Otherwise, any order or other decision,
however designated, that adjudicates fewer than all
the claims or the rights and liabilities of fewer than
all the parties does not end the action as to any of
the claims or parties and may be revised at any time
before the entry of a judgment adjudicating all the
claims and all the parties' rights and liabilities.

The Trustee did not oppose the CEVA Defendants'
request that Counts 1, 2 and 3 be dismissed with prejudice.
Nor did it request leave to amend the complaint in the
event the motion to dismiss was granted in whole or in
part. Nonetheless, as Trustee correctly notes, as a general
rule “[t]he proper time for a plaintiff to move to amend
the complaint is when the plaintiff learns from the District
Court in what respect the complaint is deficient.” Cresci
v. Mohawk Valley Cmty. College, 693 Fed. Appx. 21, 25
(2d Cir. 2017). That is because “[blefore learning from
the court what are its deficiencies, the plaintiff cannot
know whether he is capable of amending the complaint
efficaciously.” Id.; see also Loreley Financing (Jersey) No.
3 Ltd. v. Wells Fargo Sec., LLC, 797 F.3d 160, 190 (2d
Cir. 2015) (noting that “[w]ithout the benefit of a ruling,
many a plaintiff will not see the necessity of amendment
or be in a positon to weight the practicality and possible
means of curing specific deficiencies.”). The Court erred
in overlooking those factors in dismissing the Bankruptcy
Code Avoidance Claims, with prejudice. Accordingly, the
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Court grants the Trustee's request for reconsideration to
enable him to seek leave pursuant to Rule 15 to file the
Proposed Second Amended Complaint.

Request for Leave to Amend

*6 Rule 15(a) provides that other than for amendments
as a matter of course, “a party may amend its pleading
only with the opposing party's written consent or the
court's leave[,]” which the court should “freely give [ ]
when justice so requires.” Fed. R. Civ. P. 15(a). Generally,

“the grant of leave to amend the pleadings pursuant to
Rule 15(a) is within the discretion of the trial court.”
Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S.
321, 330 (1971) (citing Foman v. Davis, 371 U.S. 178, 182
(1962) ); see also Krumme v. WestPoint Stevens, Inc., 143
F.3d 71, 88 (2d Cir. 1998) (“A decision to grant or deny a
motion to amend is within the sound discretion of the trial
court.”). Although liberally granted, leave to amend “may
properly be denied for: ‘undue delay, bad faith or dilatory
motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance
of the amendment, futility of amendment, etc.” ” Ruotolo
v. City of New York, 514 F.3d 184, 191 (2d Cir. 2008)
(quoting Foman v. Davis, 371 U.S. 178, 182 (1962) ). The
CEVA Defendants contend that the Court should deny
the Trustee leave to amend his complaint because: (i) it
is futile for the Trustee to do so, because the Trustee's
proposed amendments to Counts 1, 2 and 3 do not cure the
defects in those Counts; (ii) the Trustee has unduly delayed
in seeking leave to replead Counts 1, 2 and 3; and (iii) the
Trustee is acting in bad faith in seeking leave to assert a
new theory of damages in the Proposed Second Amended
Complaint. The Court considers those matters below.

Whether It Is Futile To Grant The Trustee Leave To
Replead Counts 1,2 and 3

In dismissing the Bankruptcy Code Avoidance Claims, the
Court found that sections 544, 548 and 550 do not apply
extraterritorially. See Memo. Dec. at §1-82. The Court

also found that the factual allegations in the Amended
Complaint did not support the Trustee's assertion that the
CEVA Equity Transfer was a domestic transaction under
either the transactional test annunciated in Morrison v.
Nat'l Australia Bank, Ltd., 561 U.S. 247 (2010), or the
pre-Morrison “center of gravity” or “component parts”
test. See id at 48-69. The Trustee argues that the
Court should grant him leave to replead Counts 1, 2

and 3, because the additional facts that he has alleged
in the Proposed Second Amended Complaint establish
that under both standards, the CEVA Transaction is a
domestic transaction that can be avoided and recovered
under sections 544, 548 and 550 of the Bankruptcy Code.

The Morrison test for determining whether a statute is
being applied domestically or extraterritorially centers
on the “objects of the statute's solicitude,” and what
the statute “seeks to regulate.” 561 U.S. at 266-
267. “If the conduct relevant to the statute's focus
occurred in the United States, then the case involves a
permissible domestic application even if other conduct
occurred abroad; but if the conduct relevant to the focus
occurred in a foreign country, then the case involves
an impermissible extraterritorial application regardless of
any other conduct that occurred in U.S. territory.” RJR
Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090, 2101
(2016). Morrison involved the interpretation of Rule 10(b)
of the Securities Exchange Act of 1934. The Court held
that it applies only to “transactions in securities listed on
domestic exchanges and domestic transactions in other
securities.” Id. at 267. In Absolute Activist Value Master
Fund Ltd. v. Ficeto, 677 F.3d 60, 69 (2d Cir. 2012), the
Second Circuit found that for purposes of Rule 10(b),
a “domestic transaction” is one in which “the parties
incur irrevocable liability to carry out the transaction
within the United States or when title is passed within the
United States.” In contrast to the transactional focus of
the Morrison test, the “center of gravity” or “components
parts” test focuses on “the facts of a case to determine
whether they have a center of gravity outside the United
States.” In re Florsheim Grp., Inc., 336 B.R. 126, 131
(N.D. IIl. 2005) (citations omitted). Courts applying
that test “generally consider all component events of a
financial transaction, rather than one dispositive factor, to
determine where it took place.” Id. The Trustee contends
that the Proposed Second Amended Complaint satisfies
the Morrison test because it contains allegations to the
effect that, among other things, creditors that participated
in the CEVA Transaction incurred irrevocable liability
to exchange their debt in the United States, and that
title to securities bought, sold and exchanged in the
CEVA Transaction was transferred in the United States.
See Motion q 22 (identifying the allegations in the
Proposed Second Amended Complaint that support the
Morrison analysis). He also says that the Proposed Second
Amended Complaint satisfies the “center of gravity/
component parts” test because it includes more than
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fifteen pages of new factual allegations detailing the steps
that parties to the CEVA Transaction took in the United
States in furtherance of that transaction. He contends that
those facts, coupled with the facts already alleged in the
Amended Complaint, prove that the United States is the
“center of gravity” of the CEVA Transaction. See id. 9
24 (identifying the allegations in the Proposed Second
Amended Complaint that support the “center of gravity/
component parts” test).

*7 Courts deny requests for leave to amend as futile
where “it appears that plaintiff cannot address the
deficiencies identified by the court and allege facts
sufficient to support the claim.” Panther Partners Inc.
v. Ikanos Commc'ns, Inc., 347 Fed. Appx. 617, 622 (2d
Cir. 2009) (citing Joblove v. Barr Labs., Inc., 466 F.3d
187, 220 (2d Cir. 2006) ); see also Nat'l Credit Union
Admin. Bd. v. HSBC Bank USA, N.A., 117 F. Supp. 3d
392,398 (S.D.N.Y. 2015) (“Where a plaintiff inadequately
pleads a claim and cannot offer additional substantive
information to cure the deficient pleading, granting leave
to replead is futile.”) (citing Cuoco v. Moritsugu, 222 F.3d
99, 112 (2d Cir. 2000) ). The CEVA Defendants do not
dispute that the facts alleged in the Proposed Second
Amended Complaint demonstrate that parties to the
CEVA Transaction took a number of steps in the United
States in furtherance of that multi-step transaction. Still,
they contend that Counts 1, 2 and 3 of the Proposed
Second Amended Complaint present the same deficiencies
as those found in the Amended Complaint. First, they
contend that many of the “new” allegations that the
Trustee seeks leave to plead are merely variations on the
same facts that the Trustee already pled in the Amended
Complaint and in his opposition to the CEVA Defendants'
motion to dismiss the Amended Complaint. In addition,
they argue that the Trustee's “new” theory—that the
alleged fraudulent transfer is the entire integrated CEVA
Transaction, and not merely the CEVA Equity Transfer
—is inconsistent with the law of extraterritoriality, which
focuses on the situs of the conduct central to the statutory
scheme which, in this case, is the transfer of property
from the debtor's estate. See In re Ampal-American
Israel Corp., 562 B.R. 601, 613 (Bankr. S.D.N.Y. 2017)
(“[T]he focus of the [Bankruptcy Code's] avoidance and
recovery provisions is the initial transfer that depletes
the property that would have become property of the
estate.”) (citations omitted); accord Begier v. Internal
Revenue Serv., 496 U.S. 53, 58 (1990) (“[Tlhe purpose
of the avoidance provision is to preserve the property

includable within the bankruptcy estate—the property
available for distribution to creditors[.]”). They contend
that although the CEVA Transaction was a multi-step
process in which each step depended on the other,
only the CEVA Equity Transfer involved CIL and
CIL's property, and that transfer occurred outside the
United States. Accordingly, they maintain that it is
“completely appropriate” to focus on that step of the
CEVA Transaction in determining whether United States
law applies to the alleged fraudulent transfer.

It is well settled in this Circuit that “an allegedly
fraudulent conveyance must be evaluated in context;
where a transfer is only a step in a general plan, the
plan must be viewed as a whole with all its composite
implications.” Orr v. Kinderhill Corp., 991 F.2d 31, 35
(2d Cir. 1993) (internal quotations and citations omitted);
see also HBE Leasing Corp. v. Frank, 48 F.3d 623,
635 (2d Cir. 1995) (multilateral transactions may be
collapsed and treated as phases of a single transaction
for analysis under the Uniform Fraudulent Conveyance
Act.). The Trustee contends that one of the implications
of collapsing the multi-step CEVA Transaction into
a single integrated transaction is that in assessing the
situs of the alleged fraudulent transfer, the Court must
focus on the transaction as a whole, and not on a
particular step in the integrated transaction. In that light,
he maintains that the facts alleged in support of the
Proposed Second Amended Complaint establish that the
CEVA Transaction is a domestic transaction. The CEVA
Defendants dispute that contention. They assert that no
court has applied the collapsing doctrine to determine
the situs of an alleged fraudulent transfer, and that
application of the doctrine in that fashion runs afoul of the
Morrison “transactional” analysis. To be sure, to date, the
collapsing doctrine has been employed almost exclusively
in evaluating whether a transferee of an alleged fraudulent
transfer provided “reasonably equivalent value” to the
transferor in consideration for the transferred asset.
See, e.g., In re Orr v. Kinderhill Corp., 991 F.2d at 36
(“The record is clear that Kinderhill's conveyance of the
New York Property to KIC and Kinderhill's subsequent
distribution of KIC shares were elements of a single
restructuring plan.... So viewed, the restructuring was not
supported by fair consideration....”); In re O'Day Corp.,
126 B.R. 370, 394 (Bankr. D. Mass. 1991) (stating that “in
analyzing the fair consideration requirement of the UFCA
in the LBO context, courts not infrequently ‘collapse’
the discrete steps employed by the parties in structuring
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the transaction.”); see also Official Comm. of Unsecured
Creditors of Sunbeam Corp. v. Morgan Stanley & Co., (In
re Sunbeam Corp. ), 284 B.R. 355, 370 (Bankr. S.D.N.Y.
2002) (“A loan may appear to provide fair consideration
because the lender provided funds to an entity in exchange
for a security interest. If, however, the proceeds of that
loan are transferred to a third-party for less than fair
consideration, the transactions may be collapsed and the
initial lender's transfer deemed fraudulent if that initial
transferor was intimately involved in the formulation
or implementation of the plan by which the proceeds
of the loan were channeled to the third-party.”). The
Court is not aware of any case in which a court has
considered the implications of collapsing a multi-step
transaction on a determination of the situs of an alleged
fraudulent transfer. However, it is clear that in directing
courts analyzing fraudulent transfer claims to consider
the “composite implications” in collapsing a multi-step
transfer, the Second Circuit did not limit that review only
to the implications for assessing reasonably equivalent
value. See generally, In re Sabine Oil and Gas Corp., 547
B.R. 503, 540 (Bankr. S.D.N.Y. 2016) (noting that in
Orr v. Kinderhill, the Second Circuit “refer[red] to all
composite implications, not just implications for assessing
reasonably equivalent value.”). Indeed, in Tronox Inc. v.
Kerr McGee Corp. (In re Tronox Inc.), 503 B.R. 239,
269 (Bankr. S.D.N.Y. 2013), Judge Gropper applied the
collapsing doctrine in evaluating whether the plaintiff's
fraudulent transfer claim was barred by the statute of
limitations. On the record of the Motion, the Court
cannot conclude that it would be futile to grant the
Trustee leave to replead Counts 1, 2 and 3 as set forth
in the Proposed Second Amended Complaint. For that
reason, the Court finds no merit to this aspect of the
CEVA Defendants' objection to the Motion. In so ruling,
however, the Court is not adopting the Trustee's view
that the CEVA Transaction is a domestic transaction or
that the collapsing doctrine is applicable in determining
the situs of an alleged fraudulent transfer. To the extent
that the CEVA Defendants have a good faith basis for
doing so, they are free to renew their motions to dismiss
as to the newly pleaded Counts 1, 2 and 3. See, e.g.,
In re McCormick & Co., Inc., Pepper Prods. Mktg. &
Sales Practices Litig., 275 F. Supp. 3d 218, 224 (D.D.C.
2017) (concluding that because court was unable to
determine whether plaintiff's amended alternative theory
was plausible without the benefit of additional briefing,
leave to amend was allowed, but without prejudice to the
defendants to renew their motions to dismiss to address

plaintiff's new theory); Chubb INA Holdings Inc. v. Chang,
No. CV 16-2354-BRM-DEA, 2016 WL 6841075, at
*6 (D.N.J. Nov. 21, 2016) (“In the interests of judicial
economy and in the absence of undue prejudice, the Court
may decline to engage in a detailed futility analysis where
the Court finds that these arguments are better suited for
consideration in the context of a motion to dismiss.”).

Whether The Trustee Has Unduly Delayed In Seeking
Leave to Amend

*8 Generally, mere delay, “absent a showing of bad
faith or undue prejudice, does not provide a basis for
a district court to deny the right to amend.” Block v.
First Blood Assocs., 988 F.2d 344, 350 (2d Cir. 1993)
(quoting State Teachers Retirement Bd. v. Fluor Corp.,
654 F.2d 843, 856 (2d Cir. 1981) ). See also 3 MOORE'S
FEDERAL PRACTICE § 15.15[2] (3d ed. 2016) (stating
“the passage of time alone is usually not enough to deny
leave to amend in most cases, a court will deny leave to
amend only if the non-moving party is in fact prejudiced
by the delay” and citing, inter alia, Rachman Bag Co.
v. Liberty Mut. Ins. Co., 46 F.3d 230, 23445 (2d Cir.
1995); United States ex rel. Maritime Admin. v. Cont'l Ill.
Nat'l Bank & Trust Co. of Chicago, 889 F.2d 1248, 1254—
55 (2d Cir. 1989) ). The Trustee says that he filed the
Motion promptly after the entry of the Rule 12 Order
and that he did not delay in seeking leave to amend
the Amended Complaint. The CEVA Defendants counter
that under the facts here, the date that the Trustee filed
the Motion is not the relevant baseline from which to
assess whether he timely filed the Motion. They say that
the baseline should be set no later than the date of the
Amended Complaint because at that time the Trustee was
in possession of all the facts he is alleging in support
of Counts 1, 2 and 3 of the Proposed Second Amended
Complaint and had been since at least the date that he

filed the Initial Complaint. 16 They also contend that
the Trustee was well aware of their contention that the
CEVA Equity Transfer was part of an integrated, multi-
step transaction, and that the Trustee accounted for it in
both the Initial and Amended Complaints by asserting a
claim for violation of the automatic stay under section
362 of the Bankruptcy Code as an alternative to the
Bankruptcy Code Avoidance Claims. They say that in
drafting the Amended Complaint, the Trustee made a
strategic decision not to plead that the CEVA Equity
Transfer was part of an integrated multi-step transaction

477



478

VIEWS FROM THE BENCH, 2018

In re CIL Limited, Slip Copy (2018)

in support of the avoidance claims. They argue that it is
too late for him to assert the alternative argument now.

16 There is no dispute that the Trustee filed the Initial

Complaint approximately 16 months after the Court
granted his motion to conduct discovery pursuant to
Fed. R. Bankr. P. 2004 (“Rule 2004”). See Memo.
Dec. at 19. During that period, the Trustee conducted
substantial discovery of Apollo, CEVA Group, and
Houlihan Lokey, CEVA Group's financial advisor.
Id. In the aggregate, in response to the Trustee's
Rule 2004 subpoenas, those parties produced 57,840
documents totaling 373,310 pages. Id. at 20. The
Trustee also served document subpoenas on, and
received production from, CIL's former directors and
their legal advisors, as well as Morgan Stanley and
Ernst & Young. Id. It is undisputed that pursuant to
his Rule 2004 discovery, the Trustee obtained all the
CEVA Group documents that he relies on in support
of the Proposed Second Amended Complaint.

However, Loreley Financing No. 3 Ltd. v. Wells Fargo
Sec., LLC, 797 F.3d 160 (2d Cir. 2015) completely
undercuts that argument. In that case, the plaintiff had
an opportunity to amend its complaint prior to the
defendants' filing their Rule 12(b)(6) motion to dismiss
the complaint. Although the plaintiff was aware of the
defendants' arguments in support of the motion, and of the
alleged defects in its complaint, it declined to amend the
complaint. See id. at 169. The district court dismissed the
case, with prejudice, reasoning that the complaint failed
to state a claim for relief and that the plaintiff had failed
to use the earlier opportunity to amend the complaint. /d.
In reversing the district court's order, the Second Circuit
held that it is “premature and inconsistent with the course
of litigation prescribed by the Federal Rules” to require
a party to a Rule 12(b)(6) motion to dismiss, to amend
its complaint in the “absence of a definitive ruling.” Id.
at 191. The Court reasoned that without such a ruling,
“many a plaintiff will not see the necessity of amendment
or be in a positon to weigh the practicality and possible
means of curing specific deficiencies [in their complaint].”
Id. In Loreley, the Second Circuit reaffirmed that the
“liberal spirit” of the Federal Rule of Civil Procedure
15 embodies a “strong preference for resolving disputes
on the merits.” See id. at 190-91 (quoting Williams v.
Citigroup Inc., 659 F.3d 208, 212-13 (2d Cir. 2011) ).
In this light, there is no merit to the CEVA Defendants'
assertion that by awaiting the resolution of the motion
to dismiss the Amended Complaint, the Trustee unduly

delayed in seeking leave to file the Proposed Second

Amended Complaint. 17

17 In opposing the Motion, the CEVA Defendants

rely primarily on Goldfish Shipping, S.A. v. HSH
Nordbank AG, 623 F. Supp. 2d 635 (E.D. Pa. 2009)
(“Goldfish Shipping”) and State Trading Corp. of
India Ltd. v. Assuranceforeningen Skuld, 921 F.2d 409
(2d Cir. 1990) (“State Trading”). However, both cases
are distinguishable.

In State Trading, the owner of cargo lost at sea
(“STC”) obtained a judgment equal to the value of
the lost cargo against the owner of the vessel carrying
the cargo (“Euroam”). 921 F.2d at 411. STC was
unable to satisfy the judgment against Euroam and,
thereafter, sued Euroam's insurer (“Skuld”) pursuant
to Connecticut's direct action statute. See id. Skuld
moved for summary judgement dismissing the case
on the grounds (among others) that under choice of
law principles, the Connecticut direct action statute
had no bearing on the litigation. The district court
granted the motion. See id. Promptly thereafter,
STC moved for reconsideration and for leave to
amend its complaint to add two additional causes
of action based on Norwegian and Panamanian law.
The district court denied both motions. As to the
latter, the district court found that STC had unduly
delayed in seeking leave to amend the complaint. See
id. at 412. On appeal, the Second Circuit upheld both
determinations. In affirming the district court's denial
of STC's request for leave to amend the complaint, the
court found that STC had unduly delayed in seeking
leave to amend, because it waited until judgment on
the merits was entered dismissing its complaint. See
id. at 418. The Trustee overstates the significance
of this case because it predates Loreley, and here,
unlike State Trading, the Court's dismissal of the
Bankruptcy Code Avoidance Claims was based on
the adequacy of the pleadings, not the merits of the
Amended Complaint.

In Goldfish Shipping, Odin Denizcilik, A.S. (“Odin”)
was the owner of a vessel (the “Ship”) that was
subject to a first mortgage held by HSH Nordbank
A.G. (“Nordbank™). 623 F. Supp. 2d at 636-37. Odin
defaulted on the mortgage, Nordbank seized the Ship
and a marshal sold it in a foreclosure sale to the
plaintiff (“Goldfish™). Thereafter, Odin had the Ship
seized twice, claiming that it still owned it. See id.
Goldfish sued Nordbank seeking damages associated
with Odin's two seizures of the ship. Nordbank
filed an answer to the complaint. After the parties
commenced discovery, the court granted Goldfish
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leave to amend the complaint. See id. at 637. In
support of the first amended complaint, Goldfish
asserted that Odin remained the registered owner
of the Ship and, as such, Nordbank had failed to
deliver the Ship to “free and clear” of Odin's claims
to the Ship. Goldfish contended that Nordbank was
liable for the damages that Goldfish had suffered
on account of the arrest of the Ship based upon,
among other things, Nordbank's alleged breach of
contract, warranty and good faith and fair dealing.
See id. Nordbank moved to dismiss the first amended
complaint, and the district court granted the motion.
In substance, the court, in part, found that all of
Goldfish's claims failed because they rested on the
faulty premise that the Ship had not been sold “free
and clear” of all liens, claims and encumbrances. The
court explained that the Ship had been sold pursuant
to the Ship Mortgage Act which, by its terms,
mandates that the sale is “free of all ... claims.” See
id. (citing 46 U.S.C. § 31326(b) ). Thereafter, Goldfish
sought leave to amend the amended complaint. In
the proposed second amended complaint, Goldfish
sought to assert the same claims it had asserted in
the first amended complaint, plus additional claims
for breach of duty. However, the proposed second
amended complaint was premised on the ground that
the ship had been sold free and clear of all claims. In
denying the motion for leave to amend, the district
court found that there had been undue delay in that
the plaintiff had a prior opportunity to amend, but
failed to do so without any defensible explanation,
which “place[d] an unwarranted burden on the court
and undermine[d] the interest of judicial economy and
finality.” See id. at 641 (internal quotation marks
and citations omitted). The Goldfish Shipping court
seemed particularly perturbed by what it viewed as
plaintiff's deliberate withholding of its alternative
theory of recovery “while [the court] invested
considerable time and judicial resources evaluating”
the first amended complaint. See id. Goldfish Shipping
was not decided by a court in the Second Circuit
and, in any event, predates Loreley. Moreover, the
case is distinguishable because (i) Goldfish sought to
amend the complaint to add new causes of action that
were not in the first amended complaint, (ii) Goldfish
sought to amend the complaint after a final order
was entered dismissing the action in its entirety, and
(iii) the proposed amendments were determined to be
futile.

Whether The Trustee Has Acted In Bad Faith In Seeking
Leave To Amend

*9 One premise underlying the allegations in the
Amended Complaint is that CEVA Group was solvent
at the time of the CEVA Equity Transfer. See, e.g.,
Am. Compl. § 6 (“At the time of the CEVA Equity
Transfer, CEVA's equity had substantial value (and
continues to have substantial value as of the date of
this Complaint).”). The CEVA Defendants dispute that
assertion. As noted previously, they sought to dismiss the
Bankruptcy Code Avoidance Claims on the grounds that
the Trustee failed to plead factual allegations raising a
plausible inference that CIL was solvent at the time of the
CEVA Equity Transfer. In this Motion, the Trustee seeks
leave to include damage claims in the Proposed Second
Amended Complaint that account for the possibility
that CEVA Group was insolvent at the time of the
CEVA Transaction. He seeks leave to allege that even if
CEVA Group were insolvent (i.e., even if CEVA Group's
debts exceeded its enterprise value), CIL nonetheless
was damaged by the CEVA Transaction because it
was deprived of the sale, option and control value of
CIL's interest in CEVA Group for no consideration.
See Proposed Second Am. Compl. ] 7(k), 65, 110-

112.'® The CEVA Defendants oppose that request. They
contend that the Trustee acted in bad faith in filing this
Motion because he failed to disclose that the Proposed
Second Amended Complaint included new allegations in
support of what they say is a new theory of damages.
Moreover, they say that the Trustee's alleged bad faith
aside, nothing prevented the Trustee from asserting those
damage claims at the outset of this adversary proceeding,
or in the Amended Complaint. They claim that they will be
prejudiced if the Court permits the Trustee to allege those
claims now because they could have subjected those claims
to motion practice, fact discovery and expert submission.
The Court will not separately address those objections
because it finds that they are subsumed by the CEVA
Defendants' assertion that the Trustee is barred from
asserting the “new” damage claims because he violated
Rule 26 of the Federal Rules of Civil Procedure and an
order of this Court, in failing to disclose them earlier in
this action.

18 The Trustee has also included a new theory of how

the CEVA Transaction could have occurred. See
Proposed Second Am. Compl. § 179 (“The CEVA
Transaction could have been performed without the
CEVA Equity Transfer step by converting CEVA
Group debt into equity of CIL instead of CEVA
Holdings”.).
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Rule 26(a) of the Federal Rule of Civil Procedure states,
in part and with certain irrelevant exceptions, that a party
must, without awaiting a discovery request, provide to the
other parties:

a computation of each category
of damages claimed by the
disclosing party—who must also
make available for inspection and
copying as under Rule 34 the
documents or other evidentiary
material, unless privileged or
protected from disclosure, on
which each computation is based,
including materials bearing on
the nature and extent of injuries
suffered][.]

Fed. R. Civ. P. 26(a)(1)(A)(iii).19 On June 5, 2015,
the Trustee served his initial disclosures on the CEVA
Defendants. See Trustee's Initial Disclosures (Ex. A to

Woodson Decl.) [ECF No. 111—1].20 Those disclosures
did not include a computation of the Trustee's money
damages. The parties disputed whether the Trustee was
required to provide such a computation. In resolving that
dispute, the Court ordered the Trustee to supplement
his initial disclosures to provide “a computation of
each category of damages claimed by the Trustee.”
See Order dated Feb. 5, 2016 [ECF No. 67] (the
“February Discovery Order”). Thereafter, the Trustee
served the CEVA Defendants with the Trustee's Second
Supplemental Disclosures Pursuant to Fed. R. Civ. P.
26(a)(1). See Trustee's Second Supplemental Disclosures
(Ex. C to Woodson Decl.) [ECF No. 111-3]. In those
disclosures, the Trustee calculated CIL's damages at €150
to €300 million, which he said represented:

[his] assessment of the value of
the CEVA Group shares held by
CIL ... prior to the occurrence of
the restructuring transaction .... The
damage amount was calculated ... by
utilizing an expert to apply generally
accepted valuation methodologies
to ... compute a total enterprise
valuation range for CEVA [Group],
and deducting appropriate debt
and making other adjustments as
determined by the Trustee's expert.

Id at4.

19 Rule 26 is made applicable to this adversary

proceeding by Rule 7026 of the Federal Rules of
Bankruptcy Procedure.

20 In that disclosure, the Trustee requested (i) that the

Court declare that “the authorization and issuance
of the New CEVA Shares [ ] be null and void or,
alternatively, avoid the transfer of CEVA Group to
CEVA Holdings and recover CEVA Group's equity
interests for the benefit of CIL's bankruptcy estates”;
(ii) “damages, plus interest, costs and attorneys' fees
based on, inter alia, the amount equal to the value
of the CEVA equity”; and (iii) damages “that may
be in possession of, or liable for, the CIL Cash in an
amount not less than €13,991,263.58, plus interest and
attorneys' fees.” Trustee's Initial Disclosures at 24.

*10 In June 2016, the parties completed discovery in
this action. During the course of that discovery, the
parties took twenty fact depositions, produced ten expert
reports, and deposed five expert witnesses. The CEVA
Defendants say that none of that discovery focused on
the control, option or sale value of CIL's equity in CEVA
Group in the event CEVA Group itself was insolvent,
or based on the alleged ability to simply demand greater
value in exchange for its consent to CEVA Group's
restructuring transaction. They say that is so because
the Trustee's Rule 26(a) disclosure did not include a
theory of damages predicated on any of those factors.
The CEVA Defendants have prepared for filing a motion
for summary judgement dismissing the remaining claims
in the Amended Complaint that they say is tied directly
to the Trustee's previously disclosed damages theory—
which assumes that the CEVA Group was solvent. In that
summary judgment motion, the CEVA Defendants argue,
in part, that the Trustee cannot succeed on those claims
unless he can show that the CEVA Group had positive
equity value. They maintain that based upon the discovery
produced to date, it is clear that the Trustee will not be

able to do so. 2! The CEVA Defendants contend that the
Trustee is seeking leave to plead new damages theories
—all of which assume that CEVA Group was insolvent
and unable to pay its debts as they fell due—to construct
an argument to oppose the CEVA Defendants' summary
judgment motion. They say that since the Trustee failed to
disclose any of those theories in his Rule 26 disclosures, he
is precluded from doing so now.
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21 The CEVA Defendants advise that in their summary

judgment motion they will argue, among other
things, that in determining the solvency of CEVA
Group, the Trustee's expert miscalculated the “equity
hurdle” because he inappropriately subtracted €171
million from CEVA Group's debt based on cash
in CEVA's bank account—i.e., its working capital,
and thereby improperly deflated CEVA Group's
liabilities to €2,722 million, and failed to account
for a €100 million liquidity deficit that the expert
conceded existed. They contend that with those errors
corrected, CEVA Group was insolvent even if the
expert's claims as to enterprise value are assumed,
arguendo, to be true.

The Trustee denies that the Proposed Second Amended
Complaint introduces a new theory of damages and that
he has violated Rule 26 or the February Discovery Order.
He says that his “unwavering theory of damages” is that
the estate is entitled to the value of the CEVA Group
shares that were stripped away from CIL in the CEVA
Equity Transfer and that his Rule 26 disclosures reflect
as much. See Trustee's Second Supplemental Disclosure
at 3 (“The Trustee seeks an award of damages, plus
interest, costs and attorneys' fees based on, inter alia, the
amount equal to the value of the CEVA equity which
the Defendants stripped from CIL via the CEVA Equity
Transfer along with any consequential damages suffered
as a result of the Defendants' actions.”). Moreover, the
Trustee contends (but the CEVA Defendants deny) that

matters relating to the sale, control and option values
of CIL's CEVA Group shares have been the subject of
discovery among the parties.

The Court finds that this aspect of the CEVA Defendants'
objection to the Motion is more appropriately addressed
in the context of an evidentiary motion, not as a response
to the Trustee's request for leave to file the Proposed
Second Amended Complaint. See, e.g., 7 MOORE'S
FEDERAL PRACTICE § 37.60[2][a] (3d ed. 2013)
(noting that violations of Rule 26 disclosure issues “may
be brought to the court's attention by means of a motion
in limine to exclude the evidence or testimony, a motion
to exclude the evidence or testimony made later in the
proceedings, or a motion for exclusion in combination
with a motion to compel.”).

Conclusion

For all of the foregoing reasons, the Motion is
GRANTED. The Trustee is directed to SETTLE an
ORDER consistent with this Memorandum Decision.

All Citations

Slip Copy, 2018 WL 3031094

End of Document

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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575 B.R. 229
United States Bankruptcy Court, S.D. New York.

IN RE ARCAPITA BANK B.S.C.

(C), et al., Reorganized Debtors.
Official Committee of Unsecured Creditors
of Arcapita Bank B.S.C.(c), et al., Plaintiff,

\2
Bahrain Islamic Bank, Defendant.
Official Committee of Unsecured Creditors
of Arcapita Bank B.S.C.(c), et al., Plaintiff,
V.
Tadhamon Capital B.S.C., Defendant.

Case No. 12-11076 (SHL) (Jointly Administered)
|
Adv. No. 13-01434 (SHL), Adv. No. 13—-01435 (SHL)

I
Signed October 13, 2017

Synopsis

Background: Official committee of unsecured creditors
brought adversary proceeding in Chapter 11 case filed by
Bahraini bank to set aside allegedly preferential transfers
and to compel defendants to turn over property of the
estate and recover for defendants' alleged violations of
automatic stay. Defendants moved to dismiss.

Holdings: The Bankruptcy Court, Sean H. Lane, J., held
that:

[1] bankruptcy court would not exercise its discretion
to abstain, in interests of international comity, from
hearing preference, turnover, and stay violation claims
that creditors' committee asserted against foreign entities
that had received payments from debtor's New York bank
account to accounts that these other entities also had in
New York;

[2] conduct that was the subject of preference avoidance
claims asserted by unsecured creditors' committee,
involving funds transfers from debtor's bank account
in New York to New York bank accounts of allegedly
preferred creditors, touched on and concerned the United
States in manner sufficient to displace presumption
against extraterritoriality;

[3] turnover statute applied extraterritorially; and

[4] stay provisions protecting property of the estate also
applied extraterritorially.

Motion denied.

West Headnotes (28)
[1] Courts
Comity between courts of different
countries

International Law
Public policy and comity in general

“International comity” is the recognition
which one nation allows within its territory
to the legislative, executive or judicial acts of
another nation, having due regard both to
international duty and convenience, and to
rights of its own citizens, or of other persons
who are under protection of its laws.

1 Cases that cite this headnote

12] International Law
Public policy and comity in general

Under doctrine of international comity, states
normally refrain from prescribing laws that
govern activities connected with another state,
where the exercise of such jurisdiction is
unreasonable.

1 Cases that cite this headnote

3] International Law
Public policy and comity in general

Doctrine  of international comity is
concerned with maintaining amicable
working relationships between nations, a
shorthand for good neighborliness, common
courtesy and mutual respect between those
who labor in adjoining judicial vineyards.

Cases that cite this headnote
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141

151

ol

7

18]

Courts
Comity between courts of different
countries

Decision to grant comity is a matter within
court's discretion, and burden of proof to
establish its appropriateness is on moving

party.

Cases that cite this headnote

International Law

Public policy and comity in general
International comity is a form of abstention;
it is not an imperative obligation of courts,
but rather, is discretionary rule of practice,
convenience and expediency.

Cases that cite this headnote

Federal Courts
Pleadings and motions
Federal Courts
Evidence;Affidavits

When ruling on motion to abstain, court is
not restricted to face of the pleadings, but may
review affidavits and other evidence to resolve
factual disputes concerning its jurisdiction to
hear the action.

Cases that cite this headnote

International Law

Extraterritorial rights and jurisdiction
International Law

Public policy and comity in general
Analysis based on international comity is
distinct from one under the presumption
against extraterritoriality.

Cases that cite this headnote

Courts
Comity between courts of different
countries

International Law
Public policy and comity in general

191

[10]

International comity conflates two distinct
doctrines, legislative or prescriptive comity,
which is canon of construction that serves
to shorten reach of statute, and “comity
among the courts” or adjudicatory comity,
which may be viewed as a discretionary act
of deference by a national court to decline
to exercise jurisdiction in a case property
adjudicated in foreign state.

1 Cases that cite this headnote

Courts
Comity between courts of different
countries

Adjudicatory comity is inapplicable in the
absence of parallel proceeding pending in
foreign court.

Cases that cite this headnote

International Law
Public policy and comity in general

When deciding whether to apply prescriptive
comity, courts consider the following non-
exclusive factors: (1) extent to which activity
takes place within territory, or has substantial,
direct, and foreseeable effect upon or in
territory, of regulating state; (2) connections,
such as nationality, residence or economic
activity, between regulating state and person
principally responsible for activity to be
regulated, or between that state and those
whom regulation is designed to protect;
(3) character of activity to be regulated,
importance of regulation to regulating state,
extent to which other states regulate such
activities, and degree to which desirability
of such regulation is generally accepted;
(4) existence of justified expectations that
might be protected or hurt by regulation;
(5) importance of regulation to international
political, legal, or economic system; (6)
extent to which regulation is consistent with
traditions of international system; (7) extent
to which another state may have interest
in regulating activity; and (8) likelihood of
conflict with regulation by another state.
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Restatement (Third) of Foreign Relations
Law of the U.S. § 403(2).

Cases that cite this headnote

[11] Federal Courts
Bankruptcy

Bankruptcy court would not exercise
its discretion to abstain, in interests
of international comity, from hearing
preference, turnover, and stay violation claims
that official unsecured creditors' committee
asserted in Chapter 11 case of bankrupt
Bahraini bank against other foreign entities
that had received payments from debtor's
New York bank account to accounts that
these other entities also had in New York;
payment transactions that were at heart of
committee's claims were conducted entirely
through New York banks, such that parties
should not have been surprised to be litigating
in New York forum, and there was no parallel
proceeding pending in Bahrain. 11 U.S.C.A.
§§ 362, 542, 547(b).

Cases that cite this headnote

[12] Bankruptcy
Turnover proceedings

Claim for turnover invokes bankruptcy
court's most basic equitable power to gather
and manage property of the estate. 11
U.S.C.A. § 542.

Cases that cite this headnote

[13] Bankruptcy
Automatic Stay

Automatic stay is a central protection that
the Bankruptcy Code affords to debtor. 11
U.S.C.A. §362.

Cases that cite this headnote
[14]  Federal Courts

Right to Decline Jurisdiction;
Abstention

[15]

[16]

171

[18]

1191

Federal courts have a virtually unflagging
obligation to exercise the jurisdiction given to
them.

Cases that cite this headnote

Statutes

Extraterritorial operation
Presumption against extraterritoriality is
longstanding principle of American law that
legislation of Congress, unless a contrary
intent appears, is meant to apply only within
territorial jurisdiction of the United States.

Cases that cite this headnote

Statutes

Extraterritorial operation
Presumption against extraterritoriality is not
a limitation on power of Congress to legislate,
but rather a presumption that such legislation
ordinarily relates to domestic, and not foreign,
matters.

Cases that cite this headnote

Statutes

Extraterritorial operation
Presumption against extraterritoriality serves
to protect against unintended clashes between
laws of the United States and those of other
nations, which could result in international
discord.

Cases that cite this headnote

Statutes
Extraterritorial operation

Presumption against extraterritoriality will
apply regardless of whether there is risk of
conflict between United States statute and
foreign law.

Cases that cite this headnote

Statutes
Burden of proof
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[20]

21]

122]

23]

Party asserting that statute in question applies
extraterritorially bears burden of making an
affirmative showing to that effect.

Cases that cite this headnote

Statutes
Extraterritorial operation

To determine whether presumption against
extraterritoriality applies, court must address
both whether Congress intended for the
relevant statute to apply extraterritorially,
and whether the litigation at issue involves an
extraterritorial application of statute.

Cases that cite this headnote

Statutes
Extraterritorial operation

To determine whether Congress intended
for statute to apply extraterritorially,
and whether the presumption against
extraterritoriality has been rebutted, court
looks to whether the statute gives a
clear, affirmative indication that it applies
extraterritorially; unless it is the clearly
expressed affirmative intention of Congress to
give statute extraterritorial effect, court must
presume that statute is primarily concerned
with domestic conditions.

Cases that cite this headnote

Statutes
Extraterritorial operation
Effect of presumption against

extraterritoriality is that, when statute gives
no clear indication of an extraterritorial
application, it has none.

Cases that cite this headnote

Bankruptcy
Construction and Operation

To determine whether Congress intended
provisions of the Bankruptcy Code to
apply extraterritorially, court could consider
the context of these provisions, including

124]

125]

126]

surrounding provisions of the Bankruptcy
Code.

Cases that cite this headnote

Statutes
Extraterritorial operation

To determine whether litigation at issue
involves an extraterritorial application of
statute, court should identify the conduct
proscribed or regulated by particular
legislation in question, and then consider
whether that conduct occurred outside
borders of the United States.

1 Cases that cite this headnote

Statutes
Extraterritorial operation

If conduct relevant to statute's focus occurred
in the United States, then litigation involves
a permissible domestic application of statute,
even if other conduct occurred abroad;
however, if conduct relevant to statute's focus
occurred in foreign country, then litigation
involves an impermissible extraterritorial
application regardless of any other conduct
that occurred in United States territory.

Cases that cite this headnote

Bankruptcy
Nature of Transfer

Conduct that was the subject of
preference avoidance claims asserted by
unsecured creditors' committee, involving
funds transfers from Chapter 11 debtor's
bank account in New York to New York
bank accounts of allegedly preferred creditors,
touched on and concerned the United States
in manner sufficient to displace presumption
against extraterritoriality, though neither
debtor, a Bahraini bank, nor creditors
that received these payments were domestic
entities; regardless of whether preference
statute applied extraterritorially, committee's
use of statute to challenge transfers that
occurred between New York bank accounts
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was not extraterritorial application of statute.
11 US.C.A. § 547(b).

Cases that cite this headnote

[27] Bankruptcy
Collection and Recovery for Estate;
Turnover

Turnover statute, requiring parties in
possession of property of the estate to
turn that property over to trustee, was
intended by Congress to apply to estate
property, wherever located, and could be
applied extraterritorially to require foreign
entities that became liable to Chapter 11
debtor postpetition for payment of placement
proceeds to turn those proceeds over. 11
U.S.C.A. § 542(b).

1 Cases that cite this headnote

[28] Bankruptcy
Property and claims subject to stay

Stay provisions protecting property of the
estate incorporated broad definition of
“property of the estate” as including property
“wherever located,” and could be applied
extraterritorially to alleged stay violations
that occurred when foreign entities indebted
to Chapter 11 debtor for payment of
placement proceeds set off against those
proceeds. 11 U.S.C.A. § 362(a).

1 Cases that cite this headnote

Attorneys and Law Firms

*233 MILBANK, TWEED, HADLEY & McCLOY
LLP, Counsel for Official Committee of Unsecured
Creditors of Arcapita Bank B.S.C.(c), et al., By: Dennis
F. Dunne, Esq., Evan R. Fleck, Esq., 1 Chase Manhattan
Plaza, New York, New York 10005, and By: Andrew M.
Leblanc, Esq., Nicholas A. Bassett, Esq., 1850 K Street,
NW, Suite 1100, Washington, D.C. 20006

K & L GATES LLP, Counsel for Bahrain Islamic
Bank and Tadhamon Capital B.S.C., By: John A. Bicks,

Esq., Lani A. Adler, Esq., Robert Honeywell, Esq., 599
Lexington Avenue, New York, New York 10022

MEMORANDUM OF DECISION

SEAN H. LANE, UNITED STATES BANKRUPTCY
JUDGE

Before the Court are motions to dismiss filed
by defendants Bahrain Islamic Bank (“BisB”) and
Tadhamon Capital B.S.C. (“Tadhamon”) (together, the
“Defendants”) in these adversary proceedings brought
by the official committee of unsecured creditors in the
above-captioned Chapter 11 cases (the “Committee” or

the “Plaintiff™). ! The Committee seeks the return of funds
invested with the Defendants by Debtor Arcapita Bank
B.S.C.(c) (“Arcapita”)—a Bahraini investment bank—
just before Arcapita's bankruptcy filing. Given the foreign
aspects of the transactions that form the basis of the
complaints, the Defendants contend that these claims
should be dismissed based on the presumption against
extraterritoriality and the principle of international
comity. For the reasons stated below, however, the Court
disagrees.

Because the motions in the two cases raise the same
issues, the Court will address them together.

BACKGROUND

Arcapita is licensed as an Islamic wholesale bank by the
Central Bank of Bahrain. BisB Compl. § 12 [Adv. No. 13—
01434, ECF No. 1]; Tadhamon Compl. § 12 [Adv. No. 13—
01435, ECF No. 1]. Headquartered in Bahrain, Arcapita is
operated as an investment bank and is a global manager of
Shari'ah compliant alternative investments. BisB Compl. §
12; Tadhamon Compl. § 12. Defendant BisB is an Islamic
commercial bank headquartered in Bahrain. BisB Compl.
9] 13. Defendant Tadhamon is a Bahraini corporation and
a subsidiary of Tadhamon International Islamic Bank
(“TIIB”), a Yemeni bank that offers Islamic banking and
investment services to *234 customers in Yemen and
abroad. Tadhamon Compl. q 13. Tadhamon serves as the
investment arm of TIIB. Id.

A. The Placements
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Prior to its bankruptcy filing, Arcapita made several
discrete short-term investments through the Defendants
(the “Placements”). BisB Compl. Y 27, 30; Tadhamon
Compl. 99 27, 31. The Placements were made under
two separate investment agreements between Arcapita
and each of the respective Defendants (the “Placement
Agreements”). BisB Compl. Y 27; Tadhamon Compl. 9
27. Both of the Placement Agreements were negotiated
and signed in Bahrain and provided that the laws of the
Kingdom of Bahrain govern, except to the extent that such
laws conflicted with the principles of Islamic Shari'ah, in
which case Shari'ah law would prevail. Rashdan Decl.
9 13 & Ex. A § 7.1 [Adv. No. 13-01435, ECF No. 8];
Mohammed Decl. § 5 & Ex. A § 12 [Adv. No. 13-01434,
ECF No. 8].

Under the Placement Agreements, Arcapita appointed
the Defendants to serve as its agent in the purchase of
the Placement investments on Arcapita's behalf. BisB
Compl. 99 23-24; Tadhamon Compl. 9§ 22, 24. The
Defendants were obligated to repurchase the Placements
from Arcapita on a deferred payment basis for an amount
equal to the original investment, plus an agreed-upon
return (the “Placement Proceeds”). BisB Compl. § 2,
24; Tadhamon Compl. § 2, 24. The Defendants were
to transfer the Placement Proceeds to Arcapita on the
designated maturity date of the Placements. BisB Compl.
99 2, 24; Tadhamon Compl. 2, 24.

Consistent with these Placement Agreements, Arcapita
entered into a Placement with BisB in the amount of $10
million on March 14, 2012 (the “BisB Placement”). BisB
Compl.  27. To execute the BisB Placement, Arcapita
transferred funds from its account at JP Morgan Chase
Bank in New York to a correspondent bank account
maintained by BisB at JP Morgan Chase Bank in New
York. BisB Compl. § 15. On the same day as the transfer,
BisB purchased the commodities for Arcapita through a
London broker. Mohammed Decl.  10.

Arcapita entered into two Placements with Tadhamon on
March 15, 2012, each for $10 million (the “Tadhamon
Placements”). Tadhamon Compl. § 27. To execute the
Tadhamon Placements, Arcapita transferred funds from
its account at JP Morgan Chase Bank in New York to an
account at HSBC Bank in New York. Tadhamon Compl.
9 28. The HSBC account was a correspondent bank
account maintained by Khaleeji Commercial Bank B.S.C.,
Tadhamon's bank in Bahrain. Rashdan Decl. § 7. The

funds were then immediately transferred from the HSBC
account to an account held by Tadhamon at Khaleeji
Commercial Bank in Bahrain. Tadhamon Compl. § 28;
Rashdan Decl. § 7.

B. The Bankruptcy Case and Prior Proceedings in
These Adversary Proceedings
Less than a month after entering into the Placements,
Arcapita filed for protection under Chapter 11 of the
Bankruptcy Code. Although the Placements matured

within a month after Arcapita's bankruptcy filing, the
Defendants failed to deliver the Placement Proceeds to
Arcapita. BisB Compl. 931, 32, 34; Tadhamon Compl.
27, 35, 36, 38. Instead, the Defendants informed Arcapita
that, pursuant to Bahraini law, they were setting off the
Placement Proceeds against prepetition debt owed to them
by Arcapita. BisB Compl. *235 ¢ 34; Tadhamon Compl.

1 38.2 The Committee alleges that the outstanding
balance of Placement Proceeds due and owing to Arcapita
is $10,002,292.00 from BisB and $18,480,269.00 from

Tadhamon.> BisB Compl. § 36; Tadhamon Compl. § 40.
The Committee filed these cases against the Defendants
for breach of contract, turnover, the avoidance of a
preferential transfer, violation of the automatic stay, and
claims disallowance. BisB Compl. q 1, 36; Tadhamon

Compl. 1 1, 40.* The Committee seeks, among other
things, to compel the Defendants to comply with their
obligations under the Placement Agreements by turning
over the Placement Proceeds or to avoid the Placements
and recover the Placement Proceeds as an improper
payment of antecedent debts. BisB Compl. § 6; Tadhamon
Compl. 9 6.

Based on Arcapita's pre-existing relationship with
the Defendants, Arcapita already owed millions in
unmatured debt to each of the Defendants at the time
of the Placements. Arcapita owed $9,774,096.15 to
BisB as a result of investments that BisB made with
Arcapita on December 1, 2011. BisB Compl. {3, 16—
20. Arcapita owed $18,497,734.48 to Tadhamon as a
result of multiple investments that Tadhamon made
with Arcapita between September 2009 and January
2012. Tadhamon Compl. 9 17-19.

In December 2012, Tadhamon returned to Arcapita
the portion of the Placement Proceeds that exceeded
its purported setoff. Tadhamon Compl. § 40.
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4 There are five counts in the complaint. Count I

of the Committee's complaints asserts breach of
contract of the Placement Agreements for failure to
transfer the Placement Proceeds as required under
the agreements. BisB Compl. Y 38-42; Tadhamon
Compl. 9 42-47. Count II asserts a cause of
action pursuant to Sections 541, 542 and 550 of
the Bankruptcy Code for turnover of the Placement
Proceeds as estate assets wrongfully held by the
Defendants. BisB Compl. 99 43-48; Tadhamon
Compl. 99 48-53. Count III asserts a cause of
action for avoidance of the Placements as preferential
transfers under Section 547(b) of the Bankruptcy
Code and recovery of the Placement Proceeds
from the Defendants pursuant to Section 550(a)
of the Bankruptcy Code. BisB Compl. § 49-57,
Tadhamon Compl. 99 54-62. Count IV asserts a
cause of action under Sections 362(a)(3) and 362(a)
(7) of the Bankruptcy Code for violation of the
automatic stay due to the exercise of control over
the Placement Proceeds and the setoff of antecedent
debt against the Placement Proceeds. BisB Compl.
99 58-65; Tadhamon Compl. 99 63-70. Count V
seeks a judgment pursuant to Section 502(d) of the
Bankruptcy Code disallowing the Defendants' claims
in the Debtors' bankruptcy cases. BisB Compl. Y 66—
69; Tadhamon Compl. 4 71-74.

The Defendants' current motions do not take place
in a vacuum. The parties have already litigated the
issue of personal jurisdiction in this case. On that
issue, the United States District Court for the Southern
District of New York held that the Defendants' use
of New York correspondent bank accounts to receive
funds from Arcapita met the threshold of minimum
contacts necessary to assert personal jurisdiction over the
Defendants. See Official Comm. of Unsecured Creditors of
Arcapita Bank B.S.C.(c¢) v. Bahrain Islamic Bank (In re
Arcapita Bank B.S.C.(c)), 549 B.R. 56, 67-71 (S.D.N.Y.
2016), reversing Official Comm. of Unsecured Creditors of
Arcapita Bank B.S.C.(c) v. Bahrain Islamic Bank (In re
Arcapita Bank B.S.C.(c)), 529 B.R. 57 (Bankr. S.D.N.Y.
2015). The District Court further held that the assertion of
jurisdiction was reasonable under the circumstances of the
cases. See id. at 71-2. In reaching its decision, the District
Court examined the issue of personal jurisdiction under
both the New York long-arm statute and federal case law.
See id. at 67-70.

The District Court first held that the Defendants' use of
the correspondent accounts in New York was purposeful,
constituted a “transaction of business” in New *236

York, and established the minimum contacts necessary
to assert specific jurisdiction over the Defendants. See
id. at 68-70. Given the allegations in the complaints, the
District Court found that the Defendants had selected
U.S. dollars as the currency for the transactions and had
designated the New York correspondent bank accounts
to receive the funds from Arcapita. See id. at 68—69.
The District Court stated that, despite the Defendants'
decision to use the funds for investments overseas,
the Defendants “deliberately chose to receive Arcapita's
funds in U.S. dollars and designated correspondent bank
accounts in New York to receive the funds, even though
they presumably could have performed the Placement
transactions without ever directing the funds through New
York or anywhere else in the United States.” Id. at 70. The
Defendants therefore made a “deliberate choice to utilize
the New York correspondent bank accounts and, more
generally, New York's and the United States's banking
system....” Id.

Importantly for the present motions, the District Court
also held that the Committee's avoidance claim under
Section 547 of the Bankruptcy Code arose from the
Defendants' use of the New York correspondent accounts.
See id. at 69-70. The District Court stated that the
Defendants' “New York contacts—i.e., the receipt of
the transferred funds in New York correspondent bank
accounts—are at the heart of this cause of action. The
receipt of the funds in New York is precisely the conduct
targeted by the Committee, and the activity that the cause
of action seeks to have voided.” Id. at 69. In coming to
this conclusion, the District Court observed that “when
a defendant purposely selects and uses a correspondent
bank account to effectuate a particular transaction, and
a plaintiff later files a lawsuit asserting a cause of action
arising out of that transaction, the defendant can hardly
claim that it could not have foreseen being haled into court
in the forum in which the correspondent bank account it
had selected is located.” Id. at 68; see id. at 71.

The District Court also concluded that “the United States
has a strong interest in adjudicating claims that arise under
its Bankruptcy Code so that both creditors and debtors
can obtain the remedies and relief that the United States
Congress has determined are fair and equitable.... Indeed,
it does not seem prudential to allow foreign creditors to
potentially obtain priority over domestic creditors based
simply on their foreign status.” Id. at 71-72. The District
Court observed that the Committee had “a strong interest
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in obtaining convenient and effective relief, and it is
unclear whether it would be able to bring [ ] similar
causes of action to those grounded in the United States
bankruptcy code in a non-U.S. forum.” Id. at 72.

Against this backdrop, the Defendants now request
dismissal based on the doctrines of international
comity and the presumption against extraterritorial
application of federal statutes. The parties each provided
supplemental briefing on those issues. See Adv. No. 13—
01434, ECF Nos. 43-45, 47-53; Adv. No. 13-01435,
ECF Nos. 39-41, 43-49. With respect to international
comity, the Defendants argue that these cases should
be dismissed because there is a conflict between U.S.
bankruptcy law and the laws of Bahrain, and that it would
be unreasonable to apply U.S. law in these circumstances.
The Committee responds by arguing that the doctrine
of international comity is inapplicable in this case due
to the lack of a parallel foreign legal proceeding to
which this Court should defer. As to the presumption
against extraterritoriality, the Defendants argue that the
transfers at issue took place overseas and that there is
no clear indication *237 of congressional intent for
the sections of the Bankruptcy Code at issue here to
be applied extraterritorially. The Committee counters
that the transfers challenged by the Committee do not
require extraterritorial application because they occurred
domestically and that, in any event, Congress intended the
statutory sections at issue here to apply extraterritorially.

DISCUSSION

A. International Comity
o2l
which one nation allows within its territory to the
legislative, executive or judicial acts of another nation,
having due regard both to international duty and
convenience, and to the rights of its own citizens, or of
other persons who are under the protection of its laws.”
Hilton v. Guyot, 159 U.S. 113, 164, 16 S.Ct. 139, 40 L.Ed.
95 (1895). Under international comity, “states normally
refrain from prescribing laws that govern activities
connected with another state when the exercise of such
jurisdiction is unreasonable.” Maxwell Comm'n Corp. v.
Societe Generale (In re Maxwell Comm'n Corp.), 93 F.3d
1036, 1047-48 (2d Cir. 1996) (“Maxwell II’) (quoting
Restatement (Third) of Foreign Relations § 403(1)).
The doctrine is “concerned with maintaining amicable

[3] International comity is “the recognition

working relationships between nations, a ‘shorthand for
good neighbourliness, common courtesy and mutual
respect between those who labour in adjoining judicial
vineyards.” ” JP Morgan Chase Bank v. Altos Hornos de
Mex., S.A. de C.V., 412 F.3d 418, 423 (2d Cir. 2005)
(quoting British Airways Bd. v. Laker Airways Ltd., [1984]
E.C.C. 36, 41 (Eng. C.A))).

[4 [5]1 [6] [7] “ ‘The decision to grant comity is &

matter within a court's discretion and the burden of proof
to establish its appropriateness is on the moving party.” ”
Duff & Phelps, LLC v. Vitro S.A.B. de C. V., 18 F.Supp.3d
375,382 (S.D.N.Y. 2014) (quoting Maersk, Inc. v. Neewra,
Inc., 2010 U.S. Dist. LEXIS 69863, at *29, 2010 WL
2836134, at *10 (S.D.N.Y. July 9, 2010)). The doctrine is
a form of abstention; it “is not an imperative obligation
of courts but rather is a discretionary rule of ‘practice,
convenience, and expediency.” ” JP Morgan, 412 F.3d
at 422-23 (quoting Pravin Banker Assocs., Ltd. v. Banco
Popular Del Peru, 109 F.3d 850, 854 (2d Cir. 1997));
Sec. Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec.
LLC (In re Madoff), 2016 Bankr. LEXIS 4067, at *32
(Bankr. S.D.N.Y. Nov. 21, 2016) (“Madoff II”). “When
considering a motion to abstain, a ‘court is not restricted
to the face of the pleadings, but may review affidavits
and other evidence to resolve factual disputes concerning
its jurisdiction to hear the action.” ” Madoff II, 2016
Bankr. LEXIS 4067, at *33 (quoting Kingsway Fin. Servs.
v. Pricewaterhouse—Coopers, LLP,420 F.Supp.2d 228, 233
n.5 (S.D.N.Y. 2005)). An analysis based on international
comity is distinct from one under the presumption against
extraterritoriality. See Maxwell IT, 93 F.3d at 1047.

The Committee argues that international comity may
not be invoked here given the lack of a parallel foreign
proceeding. Stated another way, there is no foreign
proceeding to which this Court should defer. But while
the Court agrees with the Defendants that the doctrine
may apply in such instances, it nonetheless concludes that
comity does not preclude this lawsuit from proceeding.

[8] When addressing this issue, it is necessary to assess
the contours of the doctrine of international comity
itself, which are not well-defined. Indeed, the doctrine
has been described as having “borders [that] are marked
by fuzzy lines of politics, courtesy, and good faith.”
*238 JP Morgan, 412 F.3d at 423 (quoting Harold G.
Maier, Extraterritorial Jurisdiction at a Crossroads: An
Intersection Between Public and Private International Law,
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76 Am. J. Int'l L. 280, 281 (1982)). The Second Circuit has
explained that international comity conflates two distinct
doctrines. See Maxwell 11, 93 F.3d at 1047; S. African
Apartheid Litig. v. Daimler AG, 617 F.Supp.2d 228, 283
(S.D.N.Y. 2009). The first—often referred to as legislative
or prescriptive comity—is “a canon of construction”
which serves to “shorten the reach of a statute.” Maxwell
II, 93 F.3d at 1047; see also Mujica v. Airscan Inc.,
771 F.3d 580, 598 (9th Cir. 2014) (“[Llegislative or
‘prescriptive comity’ ... guides domestic courts as they
decide the extraterritorial reach of federal statutes.”)
(internal citations and quotations omitted). The second,
referred to as “comity among the courts” or adjudicatory
comity, “may be viewed as a discretionary act of deference
by a national court to decline to exercise jurisdiction in
a case property adjudicated in a foreign state.” Maxwell
II, 93 F.3d at 1047; see also Mujica, 771 F.3d at 599
(“[A]djudicatory comity ‘involves ... the discretion of a
national court to decline to exercise jurisdiction over a case
before it when that case is pending in a foreign court with
proper jurisdiction.” ”) (quoting JP Morgan, 412 F.3d at
424).

[9] [10] As there is no parallel foreign proceeding in the

case before the Court, adjudicatory comity is inapplicable.
See Madoff II, 2016 Bankr. LEXIS 4067, at *37 (citing
Royal & Sun Alliance Ins. Co. of Canada v. Century Int'l
Arms, Inc.,466 F.3d 88, 92-97 (2d Cir. 2006)). To evaluate
prescriptive comity, courts often refer to the factors set out
in Restatement (Third) of Foreign Relations § 403. See,
e.g., F. Hoffmann—La Roche Ltd. v. Empagran S.A., 542
U.S. 155, 165, 124 S.Ct. 2359, 159 L.Ed.2d 226 (2004);
Hartford Fire Ins. Co. v. California, 509 U.S. 764, 818—
19, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993) (Scalia, J.,
dissenting); Gucci America, Inc. v. Bank of China, 768 F.3d
122,139 (2d Cir. 2014); French v. Liebmann (Inre French),
440 F.3d 145, 153 (4th Cir. 2006). The Restatement
“provides that states normally refrain from prescribing
laws that govern activities connected with another state
‘when the exercise of such jurisdiction is unreasonable.’
” Maxwell 11, 93 F.3d at 1047-48 (quoting Restatement
(Third) of Foreign Relations Law of the U.S. § 403(1)).
In determining whether the exercise of jurisdiction is
reasonable, a court considers the following non-exclusive
factors, where appropriate:

(a) the link of the activity to the territory of the
regulating state, i.e., the extent to which the activity
takes place within the territory, or has substantial,
direct, and foreseeable effect upon or in the territory;

(b) the connections, such as nationality, residence, or
economic activity, between the regulating state and
the person principally responsible for the activity to
be regulated, or between that state and those whom
the regulation is designed to protect;

(c) the character of the activity to be regulated, the
importance of regulation to the regulating state, the
extent to which other states regulate such activities,
and the degree to which the desirability of such
regulation is generally accepted;

(d) the existence of justified expectations that might be
protected or hurt by the regulation;

(e) the importance of the regulation to the international
political, legal, or economic system;

*239 (f) the extent to which the regulation is consistent
with the traditions of the international system;

(g) the extent to which another state may have an
interest in regulating the activity; and

(h) the likelihood of conflict with regulation by another
state.

Restatement (Third) of Foreign Relations Law of the U.S.
§403(2). These factors “correspond to familiar choice-of-
law principles,” Maxwell II, 93 F.3d at 1048 (noting that
“[t]he analysis must consider the international system as a
whole in addition to the interests of the individual states,
because the effective functioning of that system is to the
advantage of all the affected jurisdictions.”).

[11] The Court finds that these factors weigh in favor of
asserting jurisdiction in this case and against abstention
based on international comity. The Defendants argue that
the parties expected Bahraini law to apply as provided
for under the Placement Agreements and that the United
States has no interest in regulating these transactions
involving Bahraini parties for investments made outside
of the U.S. But the link between the U.S., as the regulating
state, and the regulated activity in question is sufficiently
strong here given that the transfers took place through
use of correspondent bank accounts in the United States.
As noted by the District Court, the Defendants' “New
York contacts—i.e., the receipt of the transferred funds in
New York correspondent bank accounts—are at the heart
of this cause of action. The receipt of the funds in New
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York is precisely the conduct targeted by the Committee,
and the activity that the cause of action seeks to have
voided.” In re Arcapita, 549 B.R. at 69. Moreover, while
the transferor Arcapita is a foreign entity, it created a
further connection between itself and the United States by
availing itself of U.S. law through its filing for bankruptcy
and creating an estate pursuant to the Bankruptcy Code.

As to the existence of justified expectations of the parties,
the parties cannot be surprised to be litigating in this
forum. As the District Court observed, “when a defendant
purposely selects and uses a correspondent bank account
to effectuate a particular transaction, and a plaintiff later
files a lawsuit asserting a cause of action arising out of that
transaction, the defendant can hardly claim that it could
not have foreseen being haled into court in the forum
in which the correspondent bank account it had selected
is located.” In re Arcapita, 549 B.R. at 68; cf. Official
Comm. of Unsecured Creditors v. Transpacific Corp. (In
re Commodore Int'l, Ltd.), 242 B.R. 243, 261 (Bankr.
S.D.N.Y. 1999) (“A debtor-in-possession or trustee, or
by implication a committee whose authority derives from
them, is not bound by a forum selection clause in an
agreement provided the litigation at issue amounts to
a core proceeding and is not inextricably intertwined
with non-core matters.”). The potential application of
Bahraini law also does not mandate abstention based
on comity given that the Court is competent to apply
foreign law. See, e.g., Bickerton v. Bozel S.A.(In re Bozel
S.A.), 434 B.R. 86, 107 (Bankr. S.D.N.Y. 2010) (“[I]t
is not uncommon for U.S. courts to apply foreign law
under the appropriate circumstances.”) (citing Bigio v.
Coca—Cola, 448 F.3d 176 (2d Cir. 2006); United States v.
Schultz, 333 F.3d 393 (2d Cir. 2003); Karaha Bodas Co. v.
Perusahaan Pertambangan Minyak Dan Gas Bumi Negara,
313 F.3d 70 (2d Cir. 2002)); see also MicroAire Surgical
Instruments, LLC v. Arthrex, Inc., 2010 WL 2757351,
at *10 (W.D. Va. July 13, 2010) (“[W]hile the potential
application of foreign law is a factor that weighs in favor
of dismissal, the application of *240 foreign law is still a
task that the courts are competent, and often called-upon,
to perform.”).

With regard to the nature of the regulated activity and
its importance to this jurisdiction as compared to the
international system, the composition of a debtor's estate
is clearly central to a U.S. bankruptcy case. The laws at
issue in this case—Sections 362, 542, 547 and 550 of the
Bankruptcy Code—are designed to protect and pool the

assets of the Debtor's estate for the equitable benefit of
all its creditors. These provisions are the bedrock of the
protections afforded to creditors under the Bankruptcy
Code. As the District Court noted,

the United States has a strong
interest in adjudicating claims that
arise under its Bankruptcy Code
so that both creditors and debtors
can obtain the remedies and relief
that the United States Congress has
determined are fair and equitable....
Indeed, it does not seem prudential
to allow foreign creditors to
potentially obtain priority over
domestic creditors based simply on
their foreign status.

In re Arcapita, 549 B.R. at 71-72; but c.f. Maxwell II,
93 F.3d at 1052 (stating that the Court of Appeals could
not say that the United States had a significant interest in
applying its own avoidance law, but noting that a different
result might be warranted if there was no alternative

foreign mechanism available for voiding preferences). >

Congress has recognized the importance of the
preference provisions of the Bankruptcy Code:
First, by permitting the trustee to avoid
prebankruptcy transfers that occur within a
short period before bankruptcy, creditors are
discouraged from racing to the courthouse to
dismember the debtor during his slide into
bankruptcy.... Second, and more important,
the preference provisions facilitate the prime
bankruptcy policy of equality of distribution
among creditors of the debtor. Any creditor that
received a greater payment than others of his class
is required to disgorge so that all may share equally.
H.R. Rep. No. 95-595, at 177-78 (1977), reprinted in
1978 U.S.C.C.A.N. 5787, 5963, 6138.

[12] [13] The existence of the Committee's claim of

turnover and violation of the automatic stay also does
not support a dismissal based on international comity.
See BisB Comp. Y 58-65; Tadhamon Compl. 9 63—
70 (asserting a violation of the automatic stay based
on Defendants' setoff of antecedent debt against the
Placement Proceeds). A claim for turnover “invokes the
court's most basic equitable powers to gather and manage
property of the estate.” Braunstein v. McCabe, 571 F.3d
108, 122 (1st Cir. 2009); see also Cent. Va. Cmty. Coll. v.



AMERICAN BANKRUPTCY INSTITUTE

In re Arcapita Bank B.S.C.(c), 575 B.R. 229 (2017)
64 Bankr.Ct.Dec. 228

Katz, 546 U.S. 356, 363-64, 126 S.Ct. 990, 163 L.Ed.2d 945
(2006) (“Critical features of every bankruptcy proceeding
are the exercise of exclusive jurisdiction over all of the
debtor's property [and] the equitable distribution of that
property among the debtor's creditors....”). Similarly,
the automatic stay is a central protection afforded to a
debtor. See Shieldalloy Metallurgical Corp. v. New Jersey
Dep't of Envtl. Prot., 743 F.Supp.2d 429, 440 (D.N.J.
2010) (“Violating the automatic stay directly interferes
with the exercise of exclusive jurisdiction over all of the
debtor's property [and] the equitable distribution of that
property among the debtor's creditors, critical features
of every bankruptcy proceeding.”) (internal citations
and quotations omitted); In re Methyl Tertiary Butyl
Ether (“MTBE”) Prods. Liab. Litig., 522 F.Supp.2d 569,
578 (S.D.N.Y. 2007) (“The automatic stay is a crucial
provision of bankruptcy law. It prevents disparate actions
*241 against debtors and protects creditors in a manner
consistent with the bankruptcy goal of equal treatment by
ensuring that no creditor receives more than an equitable
share of the bankrupt's estate.”) (quoting In re Parr
Meadows Racing Ass'n, Inc., 880 F.2d 1540, 1545 (2d Cir.
1989)); Florsheim Grp. Inc. v. USAsia Int'l Corp. (In re
Florsheim Grp. Inc.), 336 B.R. 126, 132-33 (Bankr. N.D.
I11. 2005).

The Defendants rely on the Second Circuit's statement
that international comity is particularly “important in
the context of the Bankruptcy Code.” Madoff 11, 2016
Bankr. LEXIS 4067, at *33 (citing Maxwell II, 93
F.3d at 1048). But the Second Circuit's international
comity decisions primarily emphasize the doctrine's
bankruptcy significance in the context of parallel
insolvency proceedings. See Finanz AG Zurich v. Banco
Economico S.A., 192 F.3d 240, 246 (2d Cir. 1999) (the
Second Circuit has “repeatedly noted the importance of
extending comity to foreign bankruptcy proceedings.”);
JP Morgan, 412 F.3d at 424 (“We have repeatedly held
that U.S. courts should ordinarily decline to adjudicate
creditor claims that are the subject of a foreign bankruptcy
proceeding.”); Allstate Life Ins. Co. v. Linter Grp. Ltd., 994
F.2d 996, 999 (2d Cir. 1993) (“[W]e have recognized that
comity is particularly appropriate where, as here, the court
is confronted with foreign bankruptcy proceedings.”).
American courts defer in such instances “[blecause the
‘equitable and orderly distribution of a debtor's property
requires assembling all claims against the limited assets
in a single proceeding....” ” Vitro, 18 F.Supp.3d at 383
(quoting Finanz AG, 192 F.3d at 246). But no such

parallel proceedings exist here. See Maxwell II, 93 F.3d
at 1052-53 (holding that the purposes underlying the
avoidance provisions of the Bankruptcy Code would
not be significantly thwarted specifically because of
the presence of a parallel proceeding in England with
British provisions that were counterpart of U.S. avoidance
provisions); id. at 1052 (noting that the principal
policies underlying the avoidance provisions “are equal
distribution to creditors and preserving the value of the
estate through the discouragement of aggressive pre-
petition tactics causing dismemberment of the debtor.”)
(citing Union Bank v. Wolas, 502 U.S. 151, 161, 112 S.Ct.
527, 116 L.Ed.2d 514 (1991)). Importantly, the Second
Circuit in Maxwell II observed that “a different result
[than dismissal based on comity] might be warranted
were there no parallel proceeding in England—and, hence,
no alternative mechanism for voiding preferences....”
Maxwell IT, 93 F.3d at 1052.

Given the lack of foreign insolvency proceeding, it is
questionable whether the Committee would be able to
obtain relief under Bahraini law. The District Court itself
observed that “it is unclear whether [the Committee]
would be able to bring [ ] similar causes of action to
those grounded in the United States bankruptcy code in a
non-U.S. forum.” In re Arcapita, 549 B.R. at 72; see also
Memo. of Law in Support of BisB Mtn. to Dismiss at 4—
5 (Case No. 13-01434, ECF No. 9) (arguing that set-off is
permitted under the provisions of Bahraini law); Memo.
of Law in Support of Tadhamon Mtn. to Dismiss at 6
(Case No. 13-01435, ECF No. 9) (same). That raises a
grave concern that the Bankruptcy Code's “avoidance and
recovery provisions [might] cease[ ] to be effective at the
borders of the United States,” thus allowing parties to do
an “end run [of] the Code by ‘simply arrang[ing] to have
the transfer made overseas,’ thereby shielding them from
United States law and recovery by creditors.” *242 Sec.
Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC (Inre
Bernard L. Madoff), 480 B.R. 501, 525 (Bankr. S.D.N.Y.
2012) (quoting Maxwell Commc'n Corp. PLC v. Societe
General plc (Inre Maxwell Commc'n Corp. ), 186 B.R. 807,
816 (S.D.N.Y. 1995) (“Maxwell I)).

The Defendants' reliance on Sec. Inv'r Prot. Corp. v.
Bernard L. Madoff Inv. Sec. LLC (In re Madoff Sec.),
513 B.R. 222 (S.D.N.Y. 2014) (“Madoff I"’)) is misplaced.
That case involved transfers by a debtor to its foreign
customers where the funds were subsequently transferred
to other foreign individuals and entities. The trustee for
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the debtor's estate sought to recover these funds from
the subsequent transferees as avoidable transfers under
Sections 548 and 550 of the Bankruptcy Code. See id. at
231-32. In dismissing the actions, the Court noted that
“given the indirect relationship between [the U.S. debtor]
and the transfers at issue here, these foreign jurisdictions
have a greater interest in applying their own laws than
does the United States.” Id. at 232. But the defendants
in Madoff were subsequent transferees, one step removed
from the underlying transfers of the debtor. By contrast,
this case involves parties who structured their deal the way
they wanted—using U.S. banks—and are merely being
held accountable for the consequences of that structure.
In Madoff, moreover, the foreign subsequent transferor
entities were involved in parallel liquidation proceedings
in their home countries, raising concerns that the relief
sought in the United States might conflict with foreign
court determinations. See id.

[14] For all these reasons and keeping in mind the “
‘virtually unflagging obligation” of the federal courts
“to exercise the jurisdiction given them,” the Court
rejects the Defendants' request to abstain from making a
determination in this case based on international comity.
Royal & Sun Alliance Ins. Co. of Can. v. Century Int'l Arms,
Inc., 466 F.3d 88, 92 (2d Cir. 2006) (quoting Colorado
River Water Conservation Dist. v. United States, 424 U.S.
800, 817, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976)).

B. The Presumption Against Extraterritoriality
sy el 71 [18]
extraterritoriality “is a longstanding principle of
American law ‘that legislation of Congress, unless a
contrary intent appears, is meant to apply only within the
territorial jurisdiction of the United States.” ” Morrison v.
Nat'l Austl. Bank Ltd., 561 U.S. 247, 255, 130 S.Ct. 2869,
177 L.Ed.2d 535 (2010) (quoting EEOCv. Arabian Am. Oil
Co., 499 U.S. 244, 248, 111 S.Ct. 1227, 113 L.Ed.2d 274
(1991) (“Aramco”)). It is not a limitation on the power of
Congress to legislate, but rather a presumption that such
legislation ordinarily relates to domestic, and not foreign,
matters. See Morrison, 561 U.S. at 255, 130 S.Ct. 2869.
The presumption “serves to protect against unintended
clashes between our laws and those of other nations which
could result in international discord.” Aramco, 499 U.S. at
248, 111 S.Ct. 1227. However, the presumption will apply
“regardless of whether there is a risk of conflict between
the American statute and a foreign law.” Morrison, 561
U.S. at 255, 130 S.Ct. 2869. The party asserting that

the statute in question applies extraterritorially has the
burden of making an “affirmative showing” of the same.
See Aramco, 499 U.S. at 250, 111 S.Ct. 1227.

[20] To determine whether the presumption against
extraterritoriality applies, the Court addresses two
questions that can be examined in either order. See Madoff
II, 2016 Bankr. LEXIS 4067, at *8 (noting a two-step
extraterritoriality analysis that can be examined in either
order.”); ¢f. *243 Ramasamy v. Essar Glob. Ltd., 825
F.Supp.2d 466, 467 n.1 (S.D.N.Y. 2011) (citing Sinochem
Int'l Co. v. Malaysia Int'l Shipping Co., 549 U.S. 422,
431, 127 S.Ct. 1184, 167 L.Ed.2d 15 (2007) (“[A] federal
court has leeway to choose among threshold grounds for
denying audience to a case on the merits.”)).

211 [22]
examines whether Congress intended for the relevant
statute to apply extraterritorially. See Spizz v. Goldfarb
Seligman & Co. (In re Ampal-American Israel Corp.),
562 B.R. 601, 605 (Bankr. S.D.N.Y. 2017); Weisfelner v.
Blavatnik (In re Lyondell Chem. Co.), 543 B.R. 127, 148
(Bankr. S.D.N.Y. 2016). The Court does so by examining
“ ‘whether the presumption against extraterritoriality has
been rebutted—that is, whether the statute gives a clear,
affirmative indication that it applies extraterritorially.” ”
RJR Nabisco, Inc. v. European Cmty., — U.S. ——,
136 S.Ct. 2090, 2101, 195 L.Ed.2d 476 (2016). “ ‘[U]nless
there is the affirmative intention of the Congress clearly
expressed to give a statute extraterritorial effect, we
must presume it is primarily concerned with domestic

[19] The presumption againgty,ditions.’ » Morrison, 561 U.S. at 255, 130 S.Ct. 2869

(quoting Aramco, 499 U.S. at 248, 111 S.Ct. 1227). The
effect of the presumption is that “[w]hen a statute gives
no clear indication of an extraterritorial application, it has
none.” Id. at 255, 130 S.Ct. 2869. The standard is not,
however, a “clear statement rule.” Id. at 265, 130 S.Ct.
2869. The context of the statute, including surrounding
provisions of the Bankruptcy Code, may be consulted “to
give the most faithful reading of the text....” Id. (internal
citations and quotations omitted); see also In re Lyondell,
543 B.R. at 151 (citing Madoff I, 513 B.R. at 228). If it is
determined that the statute applies extraterritorially, then
the inquiry is complete. See Ampal, 562 B.R. at 605.

[24]  [25] The second inquiry examines whether the
litigation at issue involves an extraterritorial application
of the statute in question. /d. at 605. This is done by “
‘identifying the conduct proscribed or regulated by the

[23] Under the first inquiry, the Court
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particular legislation in question,” and [then] considering
whether that conduct ‘occurred outside of the borders
of the U.S.” ” In re Lyondell, 543 B.R. at 148 (quoting
Maxwell I, 186 B.R. at 816). When determining the
conduct regulated by the statute, the Court examines the
“focus” of the statute, ie., the “objects of the statute's
solicitude,” Madoff II, 2016 Bankr. LEXIS 4067, at *9
(quoting Morrison, 561 U.S. at 267, 130 S.Ct. 2869), or
“those transactions that the statute seeks to regulate.”
In re Lyondell, 543 B.R. at 150 (quoting Morrison, 561
U.S. at 267, 130 S.Ct. 2869). “If the conduct relevant to
the statute's focus occurred in the United States, then the
case involves a permissible domestic application even if
other conduct occurred abroad; but if the conduct relevant
to the focus occurred in a foreign country, then the
case involves an impermissible extraterritorial application
regardless of any other conduct that occurred in U.S.
territory.” Nabisco, 136 S.Ct. at 2101.

For the reasons explained below, the Plaintiff's claims are
either based on domestic conduct or based on statutes that
apply extraterritorially and, therefore, the Defendants'
extraterritoriality defense is rejected.

1. The Avoidance Claim
[26] Count III of the complaints asserts a cause of action
for avoidance of the Placements as preferential transfers
under Section 547(b) of the Bankruptcy Code and
recovery of the Placement Proceeds from the Defendants
pursuant to Section 550(a) of the Bankruptcy Code. BisB
Compl. 9§ 49-57; Tadhamon Compl. § 54-62. *244
Among other disputes, the parties disagree about whether
this claim satisfies the second prong of the test, which
examines whether a litigation involves extraterritorial
application of the statute.

Focusing on the transfers here among correspondent bank
accounts in the United States, the Plaintiffs argue that the
challenged conduct in this case is domestic, not foreign.
The Plaintiffs argue that this is so notwithstanding the
Defendants' contention that all other aspects of the
transactions occurred overseas. See Plaintiffs' Letter,
dated May 23, 2017 [Adv. No. 13-01434, ECF No.
51; Adv. No. 13-01435, ECF No. 47] (citing United
States v. Prevezon Holdings, Ltd., 251 F.Supp.3d 685
(S.D.N.Y. 2017)). The Defendants disagree, arguing that
the transfers in the United States by themselves are not
enough. The Defendants look to not only “the location
of the transfers” but also “the component events of

[the] transactions.” Madoff I, 513 B.R. at 227 (quoting
Maxwell I, 186 B.R. at 817). For example, the Defendants
maintain that the focus should be on when the payment
was “completed” so as to give the payee “full rights over
the payment.” Defendants' Letter, dated May 30, 2017,
at 3-4 [Adv. No. 13-01434, ECF No. 52; Adv. No. 13—
01435, ECF No. 48] (contending that the inquiry must
determine where the defendant “acquired full title and
control of the funds”) (citing Madoff II, 2016 Bankr.
LEXIS 4067, at *81-83); see also Maxwell I, 186 B.R. at
817 (considering “the location of the transfers as well as
the component events of those transactions....”); Lyondell,
543 B.R. at 149 (identifying component events as “whether
the participants, acts, targets, and effects involved in the
transaction at issue are primarily foreign or primarily
domestic.”) (quoting French, 440 F.3d at 150).

To decide between the parties' competing positions, the
Court must assess whether “the relevant conduct ...
‘sufficiently touch[ed] and concern[ed] the territory of the
United States.” ” Prevezon, 251 F.Supp.3d 685, 692, 2017
WL 1951142, at *5 (S.D.N.Y. 2017) (quoting Licci by Licci
v. Lebanese Canadian Bank, SAL, 834 F.3d 201, 215 (2d
Cir. 2016)). That assessment must be done through “the
lens of the charging statute.” Prevezon, 251 F.Supp.3d at
——, 2017 WL 1951142, at *5 (citing Mastafa v. Chevron
Corp., 770 F.3d 170, 189 (2d Cir. 2014); Nabisco, 136
S.Ct. at 2101). The Supreme Court has instructed courts
to “target [their] inquiry on ‘the focus of congressional
concern,” or, in other words, the ‘transactions that the
statute seeks to regulate.” ” In re Lyondell, 543 B.R. at
150 (quoting Morrison, 561 U.S. at 266-67, 130 S.Ct.
2869). Courts in this jurisdiction have held that “the
focus of the [Bankruptcy Code's] avoidance and recovery
provisions is the initial transfer that depletes the property

that would have become property of the estate.” 6 Ampal,
562 B.R. at 613 (citing SIPA, 480 B.R. at 524; Edward
R. Morrison, Extraterritorial Avoidance Actions: Lessons
From Madoff, 9 Brook. J. Corp. Fin & Comm. L. 268,
271 (Fall 2014)); accord Begier v. Internal Revenue Serv.,
496 U.S. 53, 58, 110 S.Ct. 2258, 110 L.Ed.2d 46 (1990)
(“[T]he purpose of the avoidance provision is to preserve
the property includable within the bankruptcy estate—the
property available for distribution to creditors.”); French
v. Liebmann (In re French), 440 F.3d 145, 154 (4th Cir.
2006) (“[Tlhe *245 Code's avoidance provisions protect
creditors by preserving the bankruptcy estate against
illegitimate depletions.”).
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6 The cases on extraterritoriality do not distinguish

between Sections 547 and 548 of the Bankruptcy Code
for purposes of the extraterritoriality analysis because
the relevant language is the same in both. See Ampal,
562 B.R. at 612 n.11 (noting that both statutory
sections “permit a trustee to ‘avoid any transfer of an

>

interest of the debtor in property.” ). Accordingly,

the Court has examined cases on both statutes.

Applying these principles here, the Court concludes that
the conduct here touched and concerned the United
States in a manner sufficient to displace the presumption
against extraterritoriality. As the District Court observed,
the Defendants' “receipt of the transferred funds in
New York correspondent bank accounts” is at “the
heart of this cause of action.” Arcapita, 549 B.R. at
69. Indeed, “[t]he receipt of the funds in New York
is precisely the conduct targeted by the Committee,
and the activity that the cause of action seeks to have

voided.” Id.” Thus, the District Court concluded that
the transfers in New York are central to the Plaintiff's

preference claim. 8 Indeed, courts have found the use of
bank accounts in the United States to be sufficient to
displace the presumption against extraterritoriality. For
example, the court in Prevezon concluded that “[t]he use
of correspondent banks in foreign transactions between
foreign parties constitutes domestic conduct within” the
reach of 18 U.S.C. § 2314, a statute that criminalizes
the transportation of property stolen or taken by fraud.
Prevezon, 251 F.Supp.3d at——,2017 WL 1951142, at *5.
Prevezon involved a civil forfeiture action relating to the
laundering of proceeds derived from a fraud perpetrated
in Russia. See id., at ——, 2017 WL 1951142 at *1.
The scheme involved the use of foreign bank accounts
by foreign companies with several transfers that were
processed through correspondent bank accounts in New
York. See id., at ——, 2017 WL 1951142 at *5. Similarly,
the court in United States v. Zarrab, 2016 WL 6820737
(S.D.N.Y. Oct. 17, 2016), found that “an international
wire transfer from the U.A.E. to a Canadian Company ...
which was processed by a United States bank™ was a
sufficient domestic tie to prosecute the defendant for a
conspiracy to defraud the United States and to impede
the functions of the U.S. Department of Treasury's Office
of Foreign Asset Control under 18 U.S.C. § 371. Id., at
——, 2017 WL 1951142 at *3. The court in Zarrab found
unpersuasive the defendants' argument that the alleged
conspiracy was not covered under the text of Section
371 because it had “only touched the U.S. twice, when
foreign banks directed funds transfers *246 through U.S.

banks en route to other foreign banks” and was therefore
“overwhelmingly (if not entirely) foreign, with effects felt
almost entirely abroad.” Id., at —— — ——, 2017 WL
1951142 at *4-5.

The complaints characterize the transfer of funds
as the operative fact upon which the Committee's
preference claims are based. See BISB Compl. § 50
(“Arcapita transferred the placed funds to [BISB]
under the Placement (the “Placement Transfer”)
on March 14, 2012.”); Tadhamon Compl. § 55
(“Arcapita transferred $20 million to Tadhamon
under the Placements (the “Placement Transfers”) on
March 15, 2012.”). The complaints then set forth
facts to demonstrate how the Placement Transfers
meet the elements of Section 547 of the Bankruptcy
Code. BISB Compl. 9 51-55; Tadhamon Compl.
99 56-60. Count III of each of the complaints then
concludes with the statement that “[tlhe Placement
Transfer constitutes a preferential transfer avoidable
pursuant to [Slection 547(b) of the Bankruptcy Code
and recoverable from [the Defendants] pursuant to
[Slection 550(a).” BISB Compl. § 56; Tadhamon
Compl. § 61.

The Defendants note that the District Court decision
was on personal jurisdiction, not extraterritoriality.
Of course, “the [legal] tests for personal jurisdiction
and extraterritoriality are not the same.” Madoff I1,
2016 Bankr. LEXIS 4067, at *58 (citing Absolute
Activist Value Master Fund Ltd. v. Ficeto, 677 F.3d
60, 69 (2d Cir. 2012)); ¢f- Morrison, 561 U.S. at
266, 130 S.Ct. 2869 (“[I]t is a rare case of prohibited
extraterritorial application that lacks all contact
with the territory of the United States.”). But the
District Court decision is nonetheless relevant to the
extraterritoriality inquiry given its characterization
of the alleged misconduct and how it construed the
avoidance claims. Cf. United States v. Ben Zvi, 242
F.3d 89, 95 (2d Cir. 2001) (discussing the law of the
case doctrine).

The Second Circuit has reached a similar conclusion in
Mastafa v. Chevron Corp., 770 F.3d 170 (2d Cir. 2014).
In that case, the court found that a foreign bank's role in
carrying out “numerous New York-based payments and
‘financing arrangements’ conducted exclusively through
a New York bank account” maintained by the foreign
bank was specific and domestic conduct that touched
and concerned the U.S. “with sufficient force to displace
the presumption against extraterritoriality and establish
jurisdiction” under the Alien Tort Statute. Id. at 191. In
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Mastafa, a foreign bank was accused of illicitly diverting
funds to the regime of Saddam Hussein, which was then
under United Nations economic sanctions, in violation of
customary international law. See id. at 174. The bank in
question was an escrow bank through which payments
were diverted. See id. at 175. Similarly, the New York
Court of Appeals in Licci by Licci v. Lebanese Canadian
Bank, SAL, 834 F.3d 201, held that a foreign bank that
used “its correspondent banking account in New York
to facilitate dozens of international wire transfers” on
behalf of Hezbollah was a “sufficient connection[ | with
the United States” with respect to the Alien Tort Statute.

Id. at 214-15; see also id. at 217.°

The Defendants are correct that there was more
conduct at issue in Mastafa than simply payment
into an account in the United States. See Mastafa,
770 F.3d at 175-76, 189-91 (noting allegations that
the defendant actually maintained the account and
actively helped others disguise the payments that
were being made into it). The record here does not
contain information about the maintenance or use
of the accounts here, which presumably could be
the subject of discovery. Cf. O'Toole v. MyPlace
Dev. SP. Z O.0. (In re Sledziejowski), 2016 Bankr.
LEXIS 3791, at *31, 2016 WL 6155929, at *10
(Bankr. S.D.N.Y. Oct. 21, 2016) (citing Tymoshenko
v. Firtash, 2013 U.S. Dist. LEXIS 43543, 2013 WL
1234943, at *7 (S.D.N.Y. Mar. 27, 2013) (“At the
jurisdictional stage,’... courts enjoy broad discretion
in deciding whether to order discovery.”)). But given
the Supreme Court's edict to focus on the issue of
Congressional concern—the transfers rather than the
facts and circumstances surrounding the transactions
and the Defendants—such discovery is not necessary
to resolve these Motions.

The Defendants cite to a number of cases that reach the
opposite result in purportedly similar situations. This is
not surprising given that the question of extraterritoriality
depends very heavily on the specific facts of each case. But
importantly, some of these cases did not involve instances
where, as here, both sides of the challenged transfer used

a U.S. bank to complete the transfer. 10 See BisB Compl.
9 15 (stating that to execute the BisB Placement, Arcapita
transferred funds from its account at JP Morgan Chase
Bank in New York to a correspondent bank account
maintained by BisB at JP *247 Morgan Chase Bank
in New York); Tadhamon Compl. 9 28 (stating that to
execute the Tadhamon Placements, Arcapita transferred
funds from its account at JP Morgan Chase Bank in

New York to an account at HSBC Bank in New York
which was a correspondent bank account maintained by
Khaleeji Commercial Bank B.S.C., Tadhamon's bank in
Bahrain); Rashdan Decl. § 7 (same); see also Kiobel v.
Royal Dutch Petroluem Co., 569 U.S. 108, 133 S.Ct. 1659,
1669, 185 L.Ed.2d 671 (2013) (“[E]ven where the claims
touch and concern the territory of the United States,
they must do so with sufficient force to displace the
presumption against extraterritorial application.”).

10

For example, two cases cited by the Defendants
involve a U.S. bank on only one side of the challenged
transfer. See Maxwell I, 186 B.R. at 817 n.5 (court
held that transfer was not domestic where U.K.
debtor made a payment from its London bank
account to a U.K creditor's U.S. bank account
“through which all payments made to [defendant] in
dollars are routed,” and then immediately credited
to an overdraft account the creditor maintained in
London); see also Loginovskaya v. Batratchenko, 764
F.3d 266, 275 (2d Cir. 2014) (despite Russian plaintiff
transferring funds to a bank account in New York
that was controlled by the defendant, the court found
that “[t]hese transfers ... were actions needed to
carry out the transactions, and not the transactions
themselves—which were previously entered into when
the contracts were executed in Russia. The direction
to wire transfer money to the United States is
insufficient to demonstrate a domestic transaction.”).

Some of the cases cited by the Defendants appear to place
a greater focus on the component events of a transaction
while others appear to minimize the significance of
correspondent bank accounts. See, e.g., Defendants'
Supp. Brief at 6-7 [Adv. No. 13-01434, ECF No. 43; Adv.
No. 13-01435, ECF No. 39], citing Madoff I, 513 B.R.
at 228 n.1 (“Nor is the fact that some of the defendants
here allegedly used correspondent banks in the United
States to process dollar-denominated transfers sufficient
to make these foreign transfers domestic.”); Maxwell I,
186 B.R. at 816-817 (finding transfers occurred overseas
where the debtor and transferee banks were foreign
entities, whose relationship was centered abroad and the
antecedent debts arose abroad pursuant to agreements
governed by foreign law). These cases are more in tune
with the Defendants' focus not on the transfers but
on the component events of the transactions, including
the nationality of the parties, the location where the
antecedent debt was incurred, where negotiation and
execution of the underlying agreement took place and the
other financial aspects of the transaction outside of the
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transfers. See Defendants' Reply Memo. of Law at 13
[Adv. No. 13-01434, ECF No. 17; Adv. No. 13-01435,
ECF No. 16]. It is not clear, however, how much of
the more broad-ranging component event test suggested
by the Defendants survives after the Supreme Court's
decision in Morrison that instructs courts to examine
the focus of the statute. The first case to assess the
component events of a transaction was Maxwell I, a
case still frequently cited on extraterritoriality questions.
See, e.g., In re Lyondell, 543 B.R. at 149. But Maxwell
I was decided before Morrison, which changed the legal
landscape on this issue. See Madoff 11,2016 Bankr. LEXIS
4067, at *69 (finding irrelevant “ ‘where the defendants
engaged in business regarding the transaction’ and ‘where
the parties' relationship was centered when conducting
the transaction underlying the debt that triggered the
transfers’ ” and noting that such an analysis was similar to
the “conduct and effects” test abrogated by the Supreme
Court in Morrison ) (citing Morrison, 561 U.S. at 256, 261,
130 S.Ct. 2869); see id. at *70 (noting that conduct-related
component events relied on by the plaintiff call for the type

of analysis rejected by Morrison ). 1

11 Moreover, the court in Maxwell I expressed a concern

that does not appear implicated here. In Maxwell I,
the court observed that looking only at the location
where an entity “parted with the transferred funds”
for purposes of extraterritoriality
[W]ould have potentially dangerous implications
for the future application of [Section] 547: a
creditor—be it foreign or domestic—who wished
to characterize a transfer as extraterritorial could
simply arrange to have the transfer made overseas,
a result made all too easy in the age of
the multinational company and the information
superhighway.
Maxwell I, 186 B.R. at 816. No party in this case has
raised a concern about the creditors here structuring
these transactions with the goal of avoiding judicial
review in the United States. In fact, the parties
structured their transaction to include use of U.S.
bank accounts.

*248 The Defendants argue that the Prevezon case, and
the cases cited therein, can be distinguished because they
involve criminal statutes and related civil remedies, such as
RICO and the Alien Tort Statute. See Defendants' Letter,
dated May 30, 2017, at 3. The Defendants argue that
the focus of Section 547 is different from these criminal
statutes, and examines “the nature of the money transfer
from payor to payee in the United States, rather than a

transfer by a single defendant of a specific type of property
(stolen property) through the United States.” Id. But the
Court sees no reason why this should matter given the
Supreme Court's clear instructions in Morrison to target
the focus of congressional concern and the case law in this
circuit that the focus of the avoidance provisions is on the
transfers. As noted by the Committee, moreover, Prevezon
focused on the use of a U.S. correspondent account giving
rise to a claim under a statute that focuses on the transfer
or transportation of property. See Committee Letter,
dated June 12, 2017, at 2 [Adv. No. 13-01434, ECF No.
53; Adv. No. 13-01435, ECF No. 49]. Section 547 of the
Bankruptcy Code, which provides for the avoidance of
a “transfer of an interest of the debtor in property,” is
comparable. 11 U.S.C. § 547(b); see also Ampal, 562 B.R.
at 613 (“[T]he focus of the [Bankruptcy Code's] avoidance
and recovery provisions is the initial transfer that depletes
the property that would have become property of the
estate.”).

The Defendants also argue that Prevezon and the cases
it cites should be distinguished factually because they
involve defendants engaging in “years-long criminal
activity.” See Defendants' Letter, dated May 30, 2017,
at 3. With respect to Prevezon, the Defendants note that
the case involved four money transfers between foreign
accounts that passed through U.S. correspondent bank
accounts and note that the Defendants here were “the one-
time recipients” of funds. Id. at 2-3. But this focus on the
number of transactions and the extent of the U.S. activity
appears to conflate the personal jurisdiction inquiry,
which focuses on the foreseeability of being subject to
jurisdiction within the United States. The question for
purposes of the extraterritoriality analysis is the focus of
the statute, which in this case looks to the “transfer of
an interest of the debtor in property.” 11 U.S.C. § 547(b).
The Defendants cite to nothing in Prevezon that suggests
a numerosity requirement for activity to be considered
sufficiently domestic for purposes of extraterritoriality.
Indeed, no part of the criminal scheme in Prevezon,
other than the use of the correspondent account, was
located in the United States. See Prevezon, 251 F.Supp.3d
at ——, 2017 WL 1951142 at *5 (holding use of U.S.
correspondent bank accounts to make transfers defeated
presumption against extraterritoriality despite the fact
that the transfers were part of a Russian fraud that
otherwise “occurred exclusively among foreign companies

using foreign bank accounts.”). 12
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12 Having concluded that the transfers here were

domestic rather than foreign, the Court need not
resolve whether the avoidance provisions of the
Bankruptcy Code apply extraterritorially. There is
a split of authority on that question. See French
v. Liebmann (In re French), 440 F.3d 145, 151-
52 (4th Cir. 2006) (holding that Congress intended
extraterritorial application of Section 548 of the
Bankruptcy Code); Emerald Capital Advisors Corp.
v. Baerische Moteren Werke Aktiengesellschaft (In
re FAH Liquidating Corp.), — B.R. —— ——,
2017 Bankr. LEXIS 1609 at *13-14, 2017 WL
2559892 at *5-6 (Bank. D. Del. June 13, 2017)
(adopting the reasoning of Lyondell and finding that
Section 548 applies extraterritorially); In re Lyondell,
543 B.R. 127 (Bankr. S.D.N.Y. 2016) (adopting
the reasoning of French and holding that Congress
intended extraterritorial application of Section 548);
Sec. Investor Prot. SIPA Liquidation Corp. v. Bernard
L. Madoff Inv. Sec. LLC, 430 B.R. 501, 527-28
(Bankr. S.D.N.Y. 2012) (holding that Sections 548
and 550 apply extraterritorially); but see Madoff I,
513 B.R. at 228-29; Ampal, 562 B.R. at 612 (holding
that Section 547 does not apply extraterritorially);
Barclay v. Swiss Fin. Corp. Ltd. (In re Midland Euro
Exchange Inc.), 347 B.R. 708, 717 (Bankr. C.D. Cal.
2006) (holding that “neither the plain language of the
statute nor its reading in conjunction with other parts
of the Code establish congressional intent to apply §
548 extraterritorially....”); Maxwell I, 186 B.R. at 819
(“[N]othing in the language or legislative history of §
547 expresses Congress' intent to apply the statute to
foreign transfers.”).

*249 Finally, the Defendants reliance on the Madoff
cases is also misplaced. As discussed earlier, Madoff
involved circumstances in which the U.S. debtor had
made transfers to its foreign customers, which funds were
subsequently transferred by those foreign customers to
other foreign individuals and entities. See Madoff I, 513
B.R. at 225. These subsequent transferees were one step
removed from the underlying domestic transfer involving
the debtor, in contrast to the transfers here from the
debtor Arcapita's New York bank to the Defendants' New
York correspondent banks.

2. Claims Under Other Sections of the Bankruptcy
Code
The Defendants contend that Counts II and IV must
also be dismissed based on the presumption against
extraterritoriality. Count II asserts a cause of action

pursuant to Sections 541, 542 and 550 of the Bankruptcy
Code for turnover of the Placement Proceeds as estate
assets wrongfully held by the Defendants. BisB Compl.
49 43-48; Tadhamon Compl. § 48-53. Count IV asserts
a cause of action under Sections 362(a)(3) and 362(a)(7)
of the Bankruptcy Code for violation of the automatic
stay based on Defendants' exercise of control over the
Placement Proceeds and the setoff of antecedent debt
against the Placement Proceeds. BisB Compl. 4 58-65;
Tadhamon Compl. Y 63-70. The Defendants argue that
the Committee's request for turnover—upon which both
Counts II and IV rest—depends on whether Arcapita's
transfer of funds to the Defendants has first been avoided
under Section 547 and that funds from such an avoidance
action are not property of the estate under the Second
Circuit's decision in In re Colonial Realty Co., 980 F.2d
125, 131 (2d Cir. 1992). The Defendants also argue that
neither Section 542 (the basis of Count II) nor Section 362
(the basis of Count IV) apply extraterritorially. The Court
disagrees with both of the Defendants' arguments.

First, the Court finds fault with Defendants'
characterization of the Committee's claims. Contrary
to the Defendants' assertion, the Committee's claims
under Sections 542(b) and 362(a) are independent of
the avoidance claims. Counts II and IV allege that the
Defendants owe Arcapita debt in the form of matured
Placement Proceeds and that, rather than pay this
matured debt to Arcapita, the Defendants instead chose
to retain that property of the Debtor by virtue of a
setoff. See BISB Compl. 9 6, 32-33; Tadhamon Compl.
99 6, 36-37; see also Securities Investor Protection Corp.
vs. Rossi (In re Cambridge Capital, LLC), 331 B.R.
47, 57 (Bankr. E.D.N.Y. 2005) (noting that the trustee's
turnover claim sought the “collection rather than the
creation, recognition, or liquidation of a matured debt.”)
(citation omitted). The avoidance claims focus on the
initial transfer of funds by Arcapita to the Defendants in
March 2012; the turnover and automatic stay claims focus
on the maturation of the Placement Proceeds *250 after
Arcapita filed bankruptcy and the Defendants' retention
of such Placement Proceeds based on setoff. Of course,
the right to setoff is explicitly reserved in the Bankruptcy
Code. See 11 U.S.C. § 542(b) (noting “an entity that
owes a debt that is property of the estate and that is
matured, payable on demand, or payable on order, shall
pay such debt ... except to the extent that such debt may
be offset under section 553 of this title against a claim
against the debtor.”); see 11 U.S.C. § 553 (setting forth
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conditions for setoff). But the right of setoff presupposes
the existence of a valid debt owed to the estate. See
Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 18,
116 S.Ct. 286, 133 L.Ed.2d 258 (1995) (“The right of setoff
(also called ‘offset’) allows entities that owe each other
money to apply their mutual debts against each other,
thereby avoiding ‘the absurdity of making A pay B when
B owes A.’ ) (quoting Studley v. Boylston Nat'l Bank, 229
U.S. 523, 528, 33 S.Ct. 806, 57 L.Ed. 1313 (1913); see
also In re Davidson, 901 F.2d 1533, 1537 (10th Cir. 1990)
(noting that setoft requires that “each debt be valid and

enforceable”) (citations omitted). 13

13 Given that the Defendants do not dispute the validity

of their matured debt to Arcapita arising out of
the Placement Agreements, the cases relied upon
by Defendants are distinguishable. See Savage &
Assoc., P.C. v. Mandl (In re Teligent, Inc.), 325 B.R.
134, 137-38 (Bankr. S.D.N.Y. 2005) (in case dealing
with turnover of property that was the subject of
a contested avoidance action, the court found that
Section 542(a) was not applicable until the transfer
was avoided, and that Section 542(b) did not apply
to disputed debts); Andrew Velez Contr., Inc. v.
Consolidated Edison Co. of New York, Inc. (In re
Andrew Velez Constr., Inc.), 373 B.R. 262, 272-73
(Bankr. S.D.N.Y. 2007) (same).

The Committee's complaints are drafted in a manner
consistent with these legal principles. Unlike the
Committee's avoidance claim under Section 547, the
Committee alleges that the monies in question in Counts
II and 1V are already “property of the estate” under
Section 541. See BisB Compl. § 46 (stating in Court
II that “[b]y virtue of the Placement, after accounting
for amounts previously remitted, BIB is wrongfully in
possession of property of the Arcapita Estate in the
amount of $10,002,292, plus accrued interest thereon from
the Placement's maturity date.”), § 61 (stating in Count IV
that “BIB has and continues to exercise control over the
Placement Proceeds, which are property of the Arcapita
Estate.”); Tadhamon Compl. § 51 (stating in Court II
that “[b]y virtue of the Placement, after accounting for
amounts previously remitted, Tadhamon is wrongfully
in possession of property of the Arcapita Estate in the
amount of $18,480,269, plus accrued interest thereon from
the Placement maturity dates.”), § 66 (stating in Count
IV that “Tadhamon has and continues to exercise control
over the Placement Proceeds, which are property of the

Arcapita Estate.”). 14

14 Indeed, the Committee's complaints assert its
preference claim in the alternative, to the extent that
the Court holds that the Placement was actually a
disguised payment of antecedent debt. BISB Compl.
91 6, 32-34; Tadhamon Compl. Y 6, 36-37.

[27] Second, the Court rejects the Defendants'
contention that Sections 542(b) and 362 do not apply
extraterritoriality. Section 542(b) of the Bankruptcy Code
provides that a trustee may recover “a debt that is property
of the estate and that is matured, payable on demand, or
payable on order....” 11 U.S.C. § 542(b). Unlike Section
547, Section 542(b) explicitly references property of the
estate. Section 541 defines “property of the estate” as
including all “interests of the debtor in property.” 11
U.S.C. § 541(a)(1). Section 541 gives the trustee title over
the debtor's *251 property “wherever located and by
whomever held[,]” whether that property is located in the
United States or a foreign jurisdiction. 11 U.S.C. § 541(a);
see H.R. Rep. No. 82-2320, at 15 (1952), reprinted in 1952
U.S.C.C.A.N. 1960, 1976 (stating that the addition of the
“wherever located” language to the statute “ma[de] clear
that a trustee in bankruptcy is vested with the title of the
bankrupt in property which is located without, as well as
within, the United States.”). Thus, it is clear that Congress
intended to apply extraterritorially the provisions of the
Bankruptcy Code that relate to property of the estate, such
as Section 542(b). See, e.g., Thurmond v. Rajapakse (In
re Rajapakse), 346 B.R. 233, 235-36 (Bankr. N.D. Ga.
2005).

[28] The same is true for Section 362. That section
incorporates the definition of property of the estate
provided in Section 541, which includes property
“wherever located.” See 11 U.S.C. § 362; 11 US.C. §
541; see also Sec. Inv'r Prot. Corp. v. Bernard L. Madoff
Inv. Sec. LLC (Picard v. Maxam Absolute Return Fund,
L.P.), 474 B.R. 76, 82 (S.D.N.Y. 2012) (noting that
“the automatic stay applies extraterritorially” and that
“the efficacy of the bankruptcy proceeding depends on
the court's ability to control and marshal the assets of
the debtor wherever located.”) (internal citations and
quotations omitted); In re Soundview Elite, Ltd., 503 B.R.
571, 584 (Bankr. S.D.N.Y. 2014) (“U.S. law is clear that
immediately upon the filing of the Debtors' chapter 11
petition, the U.S. automatic stay became effective, both in

the U.S. and extraterritorially.”). 15
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The parties focused their briefing almost exclusively
on Counts II, IIT and IV of these Complaints.
They say very little about the two remaining counts:
Count I for breach of contract and Count V based
on Section 502(d) of the Bankruptcy Code. As to
Count I, Defendants argue simply that this Court
has no constitutional authority to enter a judgment
on such a contract claim under Stern v. Marshall,
564 U.S. 462, 131 S.Ct. 2594, 180 L.Ed.2d 475
(2011). See Defendants' Memo. of Law in Support
of Motion to Dismiss at 26 [Adv. No. 13-01434,
ECF No. 9; Adv. No. 13-01435, ECF No. 9]. But
that alone does not provide a basis for dismissal.
Cf. Walker, Truesdell, Roth & Assocs. v. Blackstone
Grp., L.P. (In re Extended Stay, Inc.), 466 B.R.
188 S.D.N.Y. 2011) (denying motion to withdraw
the reference based on Stern ); Messer v. Bentley
Manhattan Inc. (In re Madison Bentley Assocs.), 474
B.R. 430 (S.D.N.Y. 2012) (same). As to Count V, the
Committee seeks to disallow the Defendants' claims in
the Debtors' bankruptcy cases under Section 502(d).
See BisB Compl. 1 66-69; Tadhamon Compl. 71—
74. As the Defendants never filed a proof of claim
in these cases, however, it appears that Count V is
directed at the Debtors' listing of the obligation to the
Defendants as undisputed claims on the bankruptcy
Schedules in these cases. See BisB Compl. § 68
(“Arcapita included on its Schedule F liabilities in the
amount of $9,774,096.15 owing to BIB on account
of the Antecedent Debt. Absent objection by a party
in interest or an amendment to Schedule F, BIB
will have allowed claims against Arcapita in the
amount of $9,774,096.15.”); Tadhamon Compl. §
73 (“Arcapita included on its Schedule F aggregate

liabilities in the amount of $18,497,734.48 owing
to Tadhamon on account of the Antecedent Debt.
Absent objection by a party in interest or an
amendment to Schedule F, Tadhamon will have
allowed claims against Arcapita in the amount of
$18,497,734.48.”). The parties' briefing says nothing
about the legal significance of this fact.

Given the Court's ruling today that rejects the
Defendants' arguments on extraterritoriality for
Counts II, 11, and IV, the obvious overlap between all
five Counts of the complaints, and the lack of briefing
by the parties explicitly addressing Counts I and V,
the Court declines to dismiss Counts I and V based on
the presumption against extraterritoriality.

CONCLUSION

For the reasons stated above, the Court denies the
Defendants' motions to dismiss based on the doctrines of
international *252 comity and the presumption against
extraterritoriality. The Committee is directed to settle a
proposed order on seven days' notice. The proposed order
must be submitted by filing a notice of the proposed order
on the Case Management/Electronic Case Filing docket,
with a copy of the proposed order attached as an exhibit to
the notice. A copy of the notice and proposed order shall
also be served upon counsel to the Defendants.

All Citations

575 B.R. 229, 64 Bankr.Ct.Dec. 228

End of Document
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Adv. Proc. No. 14-02242-JLG

I
Signed January 5, 2018

Synopsis

Background: Trustee of Chapter 7 estate of bankrupt
Cayman Islands company brought adversary proceeding
to avoid, as fraudulent transfer, a prepetition corporate
restructuring that diluted debtor's equity interest in
English and Wales company, as well as to recover on
conversion and unjust enrichment theories. Defendants
moved to dismiss for lack of personal jurisdiction, on
ground that fraudulent transfer statute could not be
applied extraterritorially to transaction centered outside
the United States, and on ground that trustee had
otherwise failed to state plausible claim for relief.

Holdings: The Bankruptcy Court, James L. Garrity, Jr.,
J., held that:

[1] trustee did not allege sufficient minimum contacts or
facts suggesting that it would be reasonable for court to
exercise jurisdiction over debtor's London-based director
or over related corporate entity that was incorporated and
had its principal place of business in the Netherlands;

[2] actual and constructive fraudulent transfer claims
asserted by trustee to avoid prepetition corporate
restructuring that stripped debtor, a Cayman Islands
company, of its ownership interest in an English
and Wales company were impermissible extraterritorial

application of bankruptcy fraudulent transfer avoidance
and recovery statutes;

[3] strong-arm provision's use of the term “applicable
law,” in authorizing trustee to avoid any transfer
that was voidable under applicable law by creditor
holding an unsecured claim, was insufficient to overcome
presumption against extraterritoriality;

[4] sufficient grounds existed to allow adjudication of
fraudulent transfer claims, arising out of corporate
restructuring that diluted bankrupt Cayman Islands
company's equity interest in English and Wales company,
to proceed in the United States, but under Cayman Islands
law;

[5] trustee sufficiently alleged that debtor's equity interest
in English and Wales company had value prior to
restructuring, as required to state fraudulent transfer
claim under Cayman Islands law that was plausible on its
face;

[6] allegations in trustee's complaint, regarding corporate
restructuring that stripped debtor of its equity interest in
English and Wales company, not by depriving debtor of
any stock that it held but by diluting that stock through
the issuance of additional shares in this English and
Wales company, did not state conversion claim that was
plausible on its face;

[7] bankruptcy court had to apply Dutch law to conversion
claim arising out of a related Dutch company's retention
of cash that allegedly belonged to Chapter 7 debtor
in bank account located in the Netherlands, such that
conversion claim had to be dismissed on ground that
Dutch law did not recognize claim for conversion; and

[8] allegations in trustee's complaint, regarding retention
of cash belonging to debtor by Dutch company acting as
“intercompany bank” for debtor and related corporate
entities, did not state unjust enrichment claim against
parent company.

Motion granted in part and denied in part.
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West Headnotes (70)

1

2]

131

4

Bankruptcy
Judgment or Order

Bankruptcy court is not obliged to convert a
motion to dismiss for failure to state claim
into one for summary judgment in every case
in which defendant seeks to rely on matters
outside the complaint in support of its motion;
court may, at its discretion, exclude the
extraneous material and construe the motion
as one to dismiss for failure to state claim. Fed.
R. Civ. P. 12(b)(6), 56.

Cases that cite this headnote

Bankruptcy
Judgment or Order

On motion to dismiss Chapter 7 trustee's
complaint as failing to state claim for
relief, bankruptcy court would not consider
documents that were neither incorporated
in trustee's amended complaint nor integral
to allegations therein in order to avoid
converting defendants' motion to dismiss into
one for summary judgment. Fed. R. Civ. P.
12(b)(6), 56.

Cases that cite this headnote

Bankruptcy

Nonresidents, Proceedings and Actions
Against
Defendant must have requisite minimum
contacts, not with the particular state in
which bankruptcy court sits, but with the
United States at large, in order for court to
exercise personal jurisdiction over defendant
in bankruptcy proceeding.

Cases that cite this headnote

Constitutional Law
Non-residents in general

Two requirements must both be satisfied
in order for court to exercise personal

151

(6l

171

jurisdiction over defendant: (1) defendants
must have the requisite “minimum contracts”
with forum, such that the exercise of personal
jurisdiction will not offend traditional notions
of fair play and substantial justice, and (2)
the exercise of jurisdiction must be reasonable
under the circumstances.

Cases that cite this headnote

Courts

Unrelated contacts and activities;general
jurisdiction
Federal Courts

Related contacts and activities;specific
jurisdiction
In deciding whether defendant has requisite
“minimum contacts” with forum, as
required for exercise of personal jurisdiction,
courts distinguish between specific personal
jurisdiction, which depends on an affiliation
between the forum and the underlying
controversy where the controversy relates to
or arises out of defendant's contacts with the
forum, and general or all-purpose personal
jurisdiction.

Cases that cite this headnote

Constitutional Law
Non-residents in general

In order for court to exercise specific personal
jurisdiction consistently with due process,
defendant's suit-related conduct must create a
substantial connection with the forum state.
U.S. Const. Amend. 5.

Cases that cite this headnote

Federal Courts

Unrelated contacts and activities;general
jurisdiction
General or all-purpose personal jurisdiction
is not related to the events giving rise to
suit, and thus courts impose a more stringent
“minimum contacts” test, requiring plaintiff
to demonstrate defendant's continuous and
systematic general business contacts with the
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8]

B

[10]

forum at the time the initial complaint was
filed.

Cases that cite this headnote

Federal Courts

Unrelated contacts and activities;general
jurisdiction
If threshold “minimum contacts” requirement
is met for general jurisdiction, then court must
then evaluate whether exercising personal
jurisdiction over defendant is reasonable
based on the following factors: (1) the
burden that the exercise of jurisdiction will
impose on defendant; (2) the interests of
the forum state in adjudicating the case; (3)
the plaintiff's interest in obtaining convenient
and effective relief; (4) the interstate judicial
system's interest in obtaining the most efficient
resolution of the controversy; and (5) the
shared interest of the states in furthering
substantive social policies.

Cases that cite this headnote

Bankruptcy
Particular cases

Allegations in complaint filed by trustee of
bankrupt Cayman Islands company's Chapter
7 estate, regarding four-month vacation
in the United States taken by company's
London-based director, and regarding actions
by director while on vacation in sending
several e-mails and in attending solitary
meeting that was only incidentally related to
restructuring that trustee sought to unwind as
alleged fraudulent transfer, were insufficient
to allow bankruptcy court to exercise personal
jurisdiction over director, at least not based on
his personal contacts with the United States;
trustee did not allege sufficient minimum
contacts or facts suggesting that it would be
reasonable for court to exercise jurisdiction.

Cases that cite this headnote

Courts

1]

2]

[13]

Jurisdiction of Agents, Representatives,
or Other Third Parties Themselves

Under New York long arm statute, court may
exercise jurisdiction over defendant who acted
in New York though an agent, even if that
defendant never physically entered New York.
N.Y. CPLR § 302(a)(1).

Cases that cite this headnote

Courts
Jurisdiction of Agents, Representatives,
or Other Third Parties Themselves

Under New York long arm statute, while
defendant's status as corporate officer does
not automatically subject defendant to
personal jurisdiction in any forum where the
company is subject to jurisdiction, defendant's
status as employee or corporate officer does
not somehow insulate him from jurisdiction.
N.Y. CPLR §302(a)(1).

Cases that cite this headnote

Bankruptcy
Particular cases

Allegations in complaint filed by trustee
of bankrupt Cayman Islands company's
Chapter 7 estate, regarding actions that
were undertaken in the United States
by debtor's third-party professionals in
furtherance of challenged restructuring that
allegedly stripped debtor of its assets, were
insufficient to allow bankruptcy court to
exercise personal jurisdiction over debtor's
London-based director on agency theory, as
party allegedly directing the activities of these
professionals, given that professionals were
allegedly retained as outside service providers
whose day-to-day activities would not have
been subject to director's control.

Cases that cite this headnote

Bankruptcy

Particular cases
Even if Chapter 7 trustee's claims to funds
allegedly belonging to debtor and held by
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[14]

[15]

[16]

171

affiliated corporate entity were in rem claims,
court could not exercise jurisdiction over
affiliated entity unless its contacts with the
United States satisfied “minimum contacts”
test.

Cases that cite this headnote

Federal Courts
Corporations and business organizations

For a corporation, the paradigm bases for
assertion of general personal jurisdiction are
the corporation's place of incorporation and
principal place of business.

Cases that cite this headnote

Bankruptcy
Particular cases

Allegations in Chapter 7 trustee's complaint,
that corporate entity affiliated with debtor
and allegedly holding its cash had at least one
bank account located in the United States as
well as United States counsel, failed to plead
United States contacts that were sufficiently
continuous and systematic to permit court
to exercise general personal jurisdiction over
this affiliate entity, as corporation that was
incorporated and had its principal place of
business in the Netherlands, nor were these
alleged contacts, being unrelated in any way
to matters at issue in trustee's complaint,
sufficient to allow court to exercise specific
personal jurisdiction.

Cases that cite this headnote

Statutes
Extraterritorial operation

Absent clearly expressed Congressional intent
to the contrary, federal laws will be construed
to have only domestic application.

Cases that cite this headnote

Statutes
Extraterritorial operation

[18]

119]

120]

On objection to statutory cause of action
as involving an allegedly impermissible
extraterritorial application of statute, court
must conduct a two-part inquiry, under
which it first determines whether presumption
against extraterritoriality has been rebutted
because the statute gives a clear, affirmative
indication that it applies extraterritorially;
only if court determines that the statute is
not extraterritorial does it proceed to second
part of the inquiry and consider whether
the cause of action involves a domestic, or
extraterritorial, application of statute.

Cases that cite this headnote

Statutes
Extraterritorial operation

To determine whether cause of action involves
an impermissible extraterritorial application
of statute, court must look to the statute's
focus; if the conduct relevant to the statute's
focus occurred in the United States, then
the cause of action involves a permissible
domestic application of statute, even if other
conduct occurred abroad.

Cases that cite this headnote

Statutes
Extraterritorial operation

Presumption against extraterritoriality has no
bearing when the conduct which Congress
seeks to regulate occurs largely in the United
States, that is, when the regulated conduct is
domestic rather than extraterritorial.

Cases that cite this headnote

Statutes
Extraterritorial operation

If statute is not extraterritorial, and
if the conduct relevant to the statute's
focus occurred in foreign country, then
cause of action involves an impermissible
extraterritorial  application of statute,
regardless of any other conduct that occurred
in United States territory.
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[21]

22]

23]

[24]

125]

Cases that cite this headnote

Statutes
Extraterritorial operation

Presumption against extraterritorial
application  represents a  canon  of
construction, or a presumption about a
statute's meaning, rather than a limit upon

Congress' power to legislate.

Cases that cite this headnote

Statutes
Extraterritorial operation
While the presumption against

extraterritoriality can be overcome only by a
clear indication of extraterritorial effect, an
express statement of extraterritoriality is not
essential.

Cases that cite this headnote

Statutes
Extraterritorial operation

If legislative purpose is not unmistakably
clear, any ambiguity in statute must be
resolved in favor of refusing to apply the
statute to events occurring outside United
States territory.

Cases that cite this headnote

Bankruptcy
Avoidance rights and limits thereon, in
general

Bankruptcy fraudulent transfer avoidance
statute and separate provision of the
Bankruptcy Code governing liability of
transferees on avoided transfers do not
apply extraterritorially to transfers occurring
outside the United States. 11 U.S.C.A. §
548(a), 550(a).

Cases that cite this headnote

Bankruptcy

126]

1271

128]

Preferences and fraudulent conveyances;
avoided transfers

Property that is the subject of an avoidance
action is not considered “property of the
estate” until it is recovered. 11 U.S.C.A. §
541(a)(3).

Cases that cite this headnote

Courts
Particular questions or subject matter

When bankruptcy judge sits in a multi-judge
district, judge is not bound, under principles
of stare decisis, by the decision of a single
judge in that district.

Cases that cite this headnote

Bankruptcy
Avoidance rights and limits thereon, in
general

Actual and constructive fraudulent transfer
claims asserted by Chapter 7 trustee to
avoid prepetition corporate restructuring that
stripped debtor, a Cayman Islands company,
of its principal asset, its ownership interest
in an English and Wales company, were
impermissible extraterritorial application of
bankruptcy fraudulent transfer avoidance and
recovery statutes; even assuming that this
restructuring was negotiated and documented
by debtor's professionals in the United States,
that was not enough to transform, into a
domestic transaction, a transaction which
involved issuance of new stock in the English
and Wales company to newly created entity
located in the Marshall Islands, thereby
diluting debtor's equity interest. 11 U.S.C.A.
§§ 548(a)(1)(A, B), 550(a).

Cases that cite this headnote

Bankruptcy

Avoidance rights and limits thereon, in
general
Bankruptcy

Trustee as representative of debtor or
creditors
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129]

[30]

131]

Strong-arm provision's use of the term
“applicable law,” in authorizing trustee
to avoid any transfer that was voidable
under applicable law by creditor holding an
unsecured claim, was insufficient to overcome
presumption against extraterritoriality and to
permit trustee, by invoking foreign fraudulent
transfer law, to avoid corporate restructuring
effected by transfer of stock that occurred
outside the territorial boundaries of the
United States. 11 U.S.C.A. § 544(b)(1).

Cases that cite this headnote

Bankruptcy
Preferences and fraudulent conveyances;
avoided transfers

Bankruptcy statute providing that avoided
transfers are preserved for the benefit of the
estate does not provide an independent cause
of action, but creates a statutory effect to a
transfer that has been avoided, an effect that
springs into existence automatically upon a
successful avoidance under another provision
of the Code. 11 U.S.C.A. § 551.

Cases that cite this headnote

Courts
Comity between courts of different
countries

International Law
Public policy and comity in general

International comity, a separate concept from
the presumption against extraterritoriality,
is the recognition which one nation allows
within its territory to the legislative, executive
or judicial acts of another nation, having
due regard both to international duty and
convenience, and to the rights of its own
citizens, or of other persons who are under the
protection of its laws.

Cases that cite this headnote

International Law
Public policy and comity in general

132]

133

134]

135]

Doctrine  of international comity is
concerned with maintaining amicable
working relationships between nations.

Cases that cite this headnote

Courts
Comity between courts of different
countries

International Law
Public policy and comity in general

Doctrine of international comity is applied,
not as an imperative obligation of courts,
but rather as a discretionary rule of practice,
convenience and expediency.

Cases that cite this headnote

Courts
Comity between courts of different
countries

International Law

Public policy and comity in general
Doctrine of international comity embraces
two concepts: comity of the courts and comity
of nations.

Cases that cite this headnote

Courts

Comity between courts of different
countries
Under comity of the courts, also known
as adjudicative or abstention comity, judges
decline to exercise jurisdiction over matters
more appropriately adjudged elsewhere.

Cases that cite this headnote

International Law

Public policy and comity in general
Comity of nations, or prescriptive comity,
is the respect sovereign nations afford each
other by limiting the reach of their laws.

Cases that cite this headnote
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[36]

1371

[38]

1391

Federal Courts

Federal-foreign Relations and Questions
of Foreign Law;International Abstention
and Comity

Pendency of parallel insolvency proceedings
is a factor relevant to bankruptcy court's
application of “comity of courts” doctrine;
however, mere existence of adequate parallel
action, by itself, does not justify dismissal
of case on grounds of international comity
abstention.

Cases that cite this headnote

Courts
Comity between courts of different
countries

Abstention comity, or comity among courts,
is concerned with which court should decide
the parties' rights, and relatedly, whether
a United States court should enforce a
foreign bankruptcy court's order relating to
the debtor's assets or the adjudication of a
creditor's claim.

Cases that cite this headnote

Federal Courts

Federal-foreign Relations and Questions
of Foreign Law;International Abstention
and Comity

Courts in the United States will refrain
from adjudicating creditor claims that are
the subject of foreign bankruptcy proceedings
and, in doing so, defer to those proceedings,
as long as the foreign proceedings are
procedurally fair and do not contravene the
laws or public policy of the United States.

Cases that cite this headnote

Bankruptcy

Pendent or ancillary jurisdiction
Bankruptcy

Cases Ancillary to Foreign Proceedings
Sufficient grounds existed to allow
adjudication of fraudulent transfer claims,

[40]

[41]

arising out of corporate restructuring that
diluted bankrupt Cayman Islands company's
equity interest in English and Wales company,
to proceed in the United States, rather than in
the Cayman Islands where parallel insolvency
proceedings were pending; defendants had not
moved to dismiss related counts of Chapter
7 trustee's complaint, which would proceed
in the United States regardless of where
fraudulent transfer claims were litigated, and
considerations of judicial economy, the desire
to foster cooperation between United States
bankruptcy and Cayman Islands courts, and
both courts' willingness to permit the joint
liquidators and the Chapter 7 trustee to select
forum in which to bring avoidance actions
counseled in favor of litigation in the United
States.

Cases that cite this headnote

Bankruptcy
Effect of state laws in general

While sufficient grounds existed to allow
adjudication of fraudulent transfer claims,
arising out of corporate restructuring that
diluted bankrupt Cayman Islands company's
equity interest in English and Wales company,
to proceed in the United States, this did not
mean that United States law would govern
resolution of these fraudulent transfer claims,
given the Cayman Islands' greater interest
in adjudication of these avoidance claims;
rather, Chapter 7 trustee would be permitted
to assert an actual fraudulent transfer claim
under Cayman Islands law, divorced of any
aspect of the Bankruptcy Code, in recognition
of fact that the Cayman Islands allowed
only actual fraudulent transfer, and not
constructive fraudulent transfer, avoidance
claims.

Cases that cite this headnote

Bankruptcy

Pleading
Allegations in complaint filed by trustee of
Chapter 7 estate of bankrupt Cayman Islands
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[42]

[43]

[44]

company, regarding corporate restructuring
that stripped company of its equity interest
in English and Wales company, sufficiently
alleged that this equity interest had value
prior to restructuring, as required to state
fraudulent transfer claim under Cayman
Islands law that was plausible on its face,
based on the full factual picture presented
by trustee's complaint; while trustee might
not ultimately be able to prove solvency of
English and Wales company at trial, trustee
satisfied lower standard applicable at motion
to dismiss stage.

Cases that cite this headnote

[45]
Bankruptcy
Enforcement of Injunction or Stay

Allegations in complaint filed by trustee of
Chapter 7 estate of bankrupt Cayman Islands
company, regarding corporate restructuring
that stripped company of its equity interest
in English and Wales company, did not state
plausible claim against debtor's directors for
violation of automatic stay, absent allegation 146]
of any affirmative action taken by directors
in connection with this restructuring after
involuntary bankruptcy petition was filed. 11
U.S.C.A. § 362(a).

Cases that cite this headnote

Bankruptcy
Notice to creditors;commencement
Automatic stay does not arise until the

filing of voluntary or involuntary bankruptcy 147]
petition. 11 U.S.C.A. § 362(a).

Cases that cite this headnote

Conversion and Civil Theft
Intangible and intellectual property in
general
Conversion and Civil Theft
Consent or ratification
Allegations in complaint filed by trustee of [48]
Chapter 7 estate of bankrupt Cayman Islands
company, regarding corporate restructuring

that stripped company of its equity interest in
English and Wales company, not by depriving
company of any stock that it held but by
diluting that stock through the issuance of
additional shares in this English and Wales
company, did not state conversion claim that
was plausible on its face under either New
York or United Kingdom law, especially
given allegations in complaint that debtor's
directors had acquiesced in this corporate
restructuring, albeit in alleged breach of their
fiduciary duties.

Cases that cite this headnote

Bankruptcy
Application of state or federal law in
general

Choice of law determination is necessary only
when there is actual conflict between the laws
of the potential jurisdictions involved.

Cases that cite this headnote

Conversion and Civil Theft
Intangible and intellectual property in
general

Neither New York nor United Kingdom
law generally recognizes a cause of action
for conversion of intangible property, except
in the limited case of misappropriation of
document that evidences a debt.

Cases that cite this headnote

Conversion and Civil Theft

Assertion of ownership or control in
general
Under New York law, “conversion” is the
unauthorized assumption and exercise of right
of ownership over goods belonging to another
to the exclusion of the owner's rights.

Cases that cite this headnote

Conversion and Civil Theft
In general;nature and elements
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[49]

1501

[51]

152]

Under New York law, “conversion” takes
place when someone, intentionally and
without authority, assumes or exercises
control over personal property belonging to
someone else, interfering with that person's
right of possession.

Cases that cite this headnote

Conversion and Civil Theft
In general;nature and elements

Under New York law, in order to withstand a
motion to dismiss conversion claim, plaintiff
must allege (1) that the property subject to
conversion is a specific identifiable thing,
(2) that plaintiff had ownership, possession
or control over the property before its
conversion, and (3) that defendant exercised
unauthorized dominion over the thing in
question, to the alteration of its condition or
to the exclusion of plaintiff's rights.

Cases that cite this headnote

Conversion and Civil Theft
Intangible and intellectual property in
general

Intangible property that may be the subject
of conversion claim under New York
law is limited to items that bear a
substantial similarity to tangible property, like
electronically stored data.

Cases that cite this headnote

Conversion and Civil Theft
Consent or ratification

Under New York law, actual consent or

acquiescence is complete defense to claim of
conversion.

Cases that cite this headnote

Conversion and Civil Theft

Consent or ratification
Under New York law, the fact that property
owner's consent may have been obtained by
fraud or other improper means does not

1531

154]

1551

1561

transform an authorized transfer into an
actionable conversion.

Cases that cite this headnote

Bankruptcy
Collection and Recovery for Estate;
Turnover

Turnover action under bankruptcy statute
may be brought to recover only property that
belongs to the estate. 11 U.S.C.A. § 542.

Cases that cite this headnote

Bankruptcy
Collection and Recovery for Estate;
Turnover

Congress envisioned that turnover provision
of the Bankruptcy Code would apply only
to tangible property and money due to the
debtor without dispute, which were fully
matured and payable on demand. 11 U.S.C.A.
§ 542.

Cases that cite this headnote

Bankruptcy
Collection and Recovery for Estate;
Turnover

Debtor cannot use turnover provisions to
liquidate contract disputes or otherwise
demand assets whose title is in dispute. 11
U.S.C.A. § 542.

Cases that cite this headnote

Bankruptcy
Proceedings

Mere general denial by defendants of debtor's
entitlement to funds that were the subject
of Chapter 7 trustee's turnover complaint,
without explanation or any documentary
support, was insufficient grounds for court
to find, for purposes of motion to dismiss
trustee's complaint as failing to state plausible
claim for relief, that debtor's right to these
funds was subject to bona fide dispute. 11
U.S.C.A. § 542; Fed. R. Civ. P. 12(b)(6).
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1571

58]

1591

[60]

[61]

Cases that cite this headnote

Bankruptcy

Pleading;dismissal
Allegations in complaint that are contradicted [62]
by more specific allegations or documentary
evidence are not entitled to a presumption of
truthfulness.

Cases that cite this headnote

Federal Courts
Conflict of Laws;Choice of Law

In adjudicating state law claims, federal court
applies the choice-of-law rules of the state in
which it sits.

Cases that cite this headnote

Action
What law governs

Under New York law, the first question that 63]
court must resolve in determining whether to

undertake a choice of law analysis is whether

there is an actual conflict of laws.

Cases that cite this headnote

Bankruptcy
Application of state or federal law in
general

If there was no material difference between

the applicable laws, bankruptcy judge in New 64]
York would apply New York law, and did not

need to decide the choice of law issue.

Cases that cite this headnote

Action
What law governs

Actual conflict exists, of kind necessitating
a choice of law analysis under New York
law, when: (1) the applicable law from each
jurisdiction provides different substantive
rules; (2) the differences are relevant to the
issues at hand; and (3) the differences have a

significant possible effect on outcome of the
underlying matter.

Cases that cite this headnote

Bankruptcy
Application of state or federal law in
general

Under New York choice-of-law rules,
bankruptcy court would apply New York
law to unjust enrichment claim arising out
of a related Dutch company's retention of
cash allegedly belonging to Chapter 7 debtor
in bank account in the Netherlands, given
that there was no conflict between New York
and Netherlands law of unjust enrichment,
but had to engage in “interest” analysis
to determine what law governed conversion
claim, given that concept of conversion did
not exist in the Dutch Civil Code.

Cases that cite this headnote

Torts
What law governs

Under New York choice-of-law rules, relevant
analytical approach to choice of law in tort
actions is “interest” analysis, pursuant to
which the law of the jurisdiction having
the greatest interest in the litigation will be
applied.

Cases that cite this headnote

Torts
What law governs

Under “interest” analysis conducted by New
York courts to decide what law governs
tort claim, torts are divided into two types,
those involving the appropriate standards of
conduct, such as rules of the road, and those
that relate to allocating losses that result
from admittedly tortious conduct, such as
those limiting damages in wrongful death
actions: if conflicting conduct-regulating laws
are at issue, then law of jurisdiction where
tort occurred will generally be applied, but if
conflict involves allocation of losses, then site
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[65]

[66]

[67]

of tort is less important, and the domicile of
parties is more important factor.

Cases that cite this headnote

Conversion and Civil Theft
What law governs

Conversion and Civil Theft
In general;nature and scope of remedy

Under New York choice-of-law rules,
bankruptcy court had to apply Dutch law
to conversion claim arising out of a related
Dutch company's retention of cash that
allegedly belonged to Chapter 7 debtor in
bank account located in the Netherlands, such
that conversion claim had to be dismissed
on ground that Dutch law did not recognize
claim for conversion; conduct-regulating rules
were plainly at issue, and the Netherlands was
place where alleged conversion took place and
where the resulting injury occurred.

Cases that cite this headnote

Bankruptcy
Pleading;dismissal

Corporations and Business Organizations
Domination or control by shareholder

Even assuming that, under New York choice-
of-law rules, bankruptcy court could apply
New York law to conversion claim arising
out of Dutch company's retention of cash
that allegedly belonged to Chapter 7 debtor
in bank account located in the Netherlands,
allegations in trustee's complaint did not
state plausible claim to hold parent company
liable for any such conversion based solely
on parent's alleged ability to cause its Dutch
subsidiary to release cash; there was no
allegation that parent so dominated and
controlled Dutch subsidiary's operations that
corporate formalities should be disregarded.

Cases that cite this headnote

Corporations and Business Organizations
Torts in general

[68]

[69]

[70]

Under New York law, liability of corporate
parent for alleged torts of wholly-owned
subsidiary can never be predicated solely upon
the fact of parent corporation's ownership of
controlling interest in shares of its subsidiary;
rather, at very least, a plaintiff seeking to
hold parent company so accountable must
demonstrate direct intervention by parent
in management of the subsidiary to such
an extent that subsidiary's paraphernalia of
incorporation, directors and officers’ are
completely ignored.

Cases that cite this headnote

Implied and Constructive Contracts
Unjust enrichment

Under New York law, essence of unjust
enrichment is that one party has received
money or a benefit at expense of another.

Cases that cite this headnote

Implied and Constructive Contracts
Unjust enrichment

To establish claim for unjust enrichment
under New York law, plaintiff must show
that: (1) another party was enriched, (2) at
plaintiff's expense, and (3) that it is against
equity and good conscience to permit the
other party to retain what is sought to be
recovered.

Cases that cite this headnote

Bankruptcy
Pleading;dismissal

Corporations and Business Organizations
Pleading

Corporations and Business Organizations
Domination or control by shareholder

Allegations in Chapter 7 trustee's complaint,
regarding retention of cash belonging to
debtor by Dutch company acting as
“intercompany bank” for debtor and related
corporate entities, did not state unjust
enrichment claim against parent company;
trustee did not allege how corporate parent
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had been enriched, unjustly or otherwise, and
did not allege that parent so dominated and
controlled this Dutch company that corporate
veil could be pierced, and that parent could be
held accountable for any unjust enrichment of
Dutch company.

Cases that cite this headnote

Attorneys and Law Firms

*55 AKIN GUMP STRAUSS HAUER & FELD LLP,
One Bryant Park, New York, New York 10036 By: David
M. Zensky, Esq., Dean L. Chapman Jr., Esq., Counsel for
Defendants CEVA Group Plc, CEVA Holdings LLC, and
CEVA Logistics Finance B.V.

FRIEDMAN KAPLAN SEILER & ADELMAN LLP, 7
Times Square, New York, New York 10036 By: Scott M.
Berman, Esq., Christopher L. McCall, Esq., Eric Seiler,
Esq., Attorneys for Defendants Gareth Turner and Mark
Beith

KASOWITZ, BENSON, TORRES LLP, 1633
Broadway, New York, New York 10019 By: Robert
Novick, Esq., Howard W. Schub, Esq.

MEMORANDUM DECISION GRANTING IN
PART AND DENYING IN PART, DEFENDANTS'
MOTIONS TO DISMISS AMENDED COMPLAINT

HON. JAMES L. GARRITY, JR., UNITED STATES
BANKRUPTCY JUDGE:

Introduction

In the spring of 2013, CIL Limited (“CIL” or the
“Debtor”), the chapter 7 debtor herein, was a holding
company known as CEVA Logistics Limited, that *56
was controlled by several investment funds operated by
Apollo (defined below). Its sole asset was its direct and
indirect ownership of 100% of the equity of CEVA
Group PLC (“CEVA Group”), a holding company that
controlled a number of operating entities comprising
the CEVA Enterprise (defined below). At that time,
CIL's debt consisted of unsecured PIK Notes (defined
below) totaling at least €103 million, while CEVA

Group's secured and unsecured indebtedness totaled
approximately €2.1 billion and €575 million, respectively.
In April 2013, CIL acquiesced to and participated in an
out-of-court restructuring and recapitalization of CEVA
Group (the “CEVA Restructuring”). As a part of that
restructuring transaction, CIL caused CEVA Group to
issue new shares of its stock (defined below as the
“CEVA Equity Transfer’) to a newly created entity
(defined below as “CEVA Holdings”). One consequence
of that transfer was that CIL was left with a 00.01%
interest in CEVA Group. The newly issued shares
eventually were used to equitize a portion of CEVA
Group's indebtedness, including unsecured debt held by
Apollo. At the end of that process, Apollo, which owned
(through CIL) almost 100% of CEVA Group prior to
the CEVA Restructuring, was left with a 21% ownership
interest in recapitalized CEVA Group. For CIL, the
CEVA Restructuring transaction was overseen by its
then directors, Gareth Turner (“Turner”) and Mark Beith
(“Beith,” and collectively with Turner, the “Directors”),
who were advised by professionals in the United States
and Cayman Islands.

CIL is a Cayman Islands exempted company. After the
CEVA Equity Transfer, but before all steps in the CEVA
Restructuring were completed, on April 2, 2013, CEVA
Logistics Limited changed its name to “CIL Limited” (i.e.,
the Debtor) and filed a petition commencing provisional
liquidation proceedings in the Grand Court of the
Cayman Islands. Those proceedings are on-going. A few
weeks later, on April 22, 2013 (the “Petition Date”) three
Cayman-based PIK Noteholders (defined below) filed an
involuntary petition under chapter 7 of the Bankruptcy
Code against CIL in this Court. On May 14, 2013, the
Court entered an order for relief against CIL.

Salvatore LaMonica is the court-appointed chapter 7
trustee of the CIL estate (the “Trustee”). He contends that
CIL's interest in the CEVA Group equity had value at the
time of the CEVA Equity Transfer and that CIL received
nothing in consideration for the loss of its ownership
interest in CEVA Group. He says that CIL was stripped
of its interests in CEVA Group at the behest of Apollo,
who allegedly conceived of and orchestrated the CEVA
Restructuring, including the CEVA Equity Transfer, from
its offices in New York City. He maintains, in substance,
that through the issuance of the new shares of CEVA
Group, Apollo sought to enhance its ownership interest
in CEVA Group by “leapfrogging” the PIK Noteholders
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in the CEVA capital structure. Moreover, he maintains
that to make matters worse, CEVA Group or one of
its controlled subsidiaries is holding nearly €14 million
of cash that belongs to CIL (the “CIL Cash”) and has
unjustifiably refused to return it to the Debtor's estate. In
this adversary proceeding, the Trustee seeks relief against
the Directors, as well as CEVA Group, CEVA Holdings
and a related company, CEVA Logistics Finance B.V.
(“CEVA Finance,” and collectively with CEVA Group
and CEVA Holdings, the “CEVA Defendants,” and with
the Directors, the “Defendants”).

Before the Court are motions by the CEVA Defendants
and the Directors to dismiss miscellaneous counts of the
Trustee's nineteen (19) Count amended complaint *57

[ECF No. 21 ! (the “Amended Complaint”). > The CEVA
Defendants seek to dismiss certain of the Counts against
all or some of them, pursuant to Rules 12(b)(2) and (6)

of the Federal Rules of Civil Procedure. > Turner seeks to
dismiss certain of the Counts alleged against him pursuant
to Rule 12(b)(6). Beith has moved to dismiss all Counts
asserted against him for lack of personal jurisdiction under

Rule 12(b)(2), and has joined Turner's motion to dismiss. 4

The Trustee opposes all of the motions. > For the reasons
discussed below, the Court grants in part, and denies in

part, the motions. 6

1 Citations to “ECF No. ___” refer to documents
filed on the Court's electronic case filing docket in
this adversary proceeding. Documents filed on the
electronic docket of other cases will designate the

2

applicable case number before the “ECF No. ___.

2 Annexed hereto as “Appendix I” is a list of the counts
alleged in the Amended Complaint, including the
parties against whom the counts are alleged.

3 Fed. R. Civ. P. 12 is made applicable herein by Fed.
R. Bankr. P. 7012.

4

The Directors jointly filed a motion to dismiss
the Amended Complaint [ECF Nos. 26-27] (the
“Directors' MTD”), and a reply memorandum of law
[ECF No. 44] (the “Directors' Reply”). The CEVA
Defendants jointly filed a motion to dismiss the
Amended Complaint [ECF Nos. 32, 35] (the “CEVA
MTD”), and a reply memorandum of law [ECF
No. 48] (the “CEVA Reply”). The declarations that
the Directors and CEVA Defendants submitted in

support of their motions will be identified herein, as
necessary.

The Trustee filed a memorandum of law in joint
opposition to the Directors' MTD and CEVA MTD
[ECF No. 39] (the “Trustee's Opposition”). The
declarations that the Trustee submitted in support of
his objections to the motions will be identified herein,
as necessary.

6 Although the CEVA Defendants, Turner and Beith
filed separate motions to dismiss, the Court will
address all of the motions in this Memorandum
Decision.

Jurisdiction

The Court has jurisdiction over this matter pursuant to
28 U.S.C. §§ 1334 and 157(a) and (b)(1) and the Amended
Standing Order of Referral of Cases to Bankruptcy Judges
of the United States District Court for the Southern
District of New York, dated January 31, 2012 (Preska,
C.J.). This is a core proceeding pursuant to 28 U.S.C. §
157(b)(2)(A).

Legal Standards and Scope of the Record

Rule 12(b)(2) provides for the dismissal of a defendant
from a lawsuit based upon a lack of personal jurisdiction.
As such, its focus is on the contacts between the defendant
and the forum. As discussed below, in assessing the merits
of a Rule 12(b)(2) motion, courts consider (i) whether the
defendant has the requisite “minimum contacts” with the
forum, and (ii) whether the exercise of jurisdiction over
the defendant would be reasonable in the circumstances.
See, e.g., Walden v. Fiore, 571 U.S. 227, 134 S.Ct. 1115,
1121, 188 L.Ed.2d 12 (2014). It is well settled that
in deciding Rule 12(b)(2) motions, courts may review
materials beyond the pleadings, including affidavits and
other written materials. See, e.g., MacDermid v. Deiter,
702 F.3d 725, 727 (2d Cir. 2012). See also Bensusan
Restaurant Corp. v. King, 937 F.Supp. 295, 298 (S.D.N.Y.
1996) (noting that “[m]atters outside the pleadings ... may
also be considered in resolving a motion to dismiss for
lack of personal jurisdiction pursuant to Fed. R. Civ.
P. 12(b)(2) without converting it into one for summary
judgment.”), aff'd, 126 F.3d 25 (2d Cir. 1997); Nationwide
Mut. Ins. Co. v. Morning Sun Bus Co., No. 10-cv-1777,
2011 WL 381612, at *3 (E.D.N.Y. 2011) (“In deciding
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a motion to dismiss for lack of personal jurisdiction,
*58 the Court may rely upon materials that are outside
the pleading, including any affidavits submitted by the
parties.”) (citation omitted). Beith and CEVA Finance
have submitted declarations in support of their respective
Rule 12(b)(2) motions. See Declaration of Mark Beith in
support of Motion to Dismiss [ECF No. 28] (the “Beith
Declaration”); Declaration of Remco Van Der Pijl [ECF
No. 38] (the “Pijl Declaration”). No one disputes that
those materials should be included in the record of those
motions. The Court has relied on them in resolving the
Rule 12(b)(2) motions.

Rule 12(b)(6) has a different focus. It provides in relevant
part:

(b) Every defense to a claim for relief
in any pleading must be asserted
in the responsive pleading if one is
required. But a party may assert the
following defense[ | by motion ... (6)
failure to state a claim upon which
relief can be granted ...

Fed. R. Civ. P. 12(b)(6). Thus, a Rule 12(b)(6) motion
tests the legal sufficiency of a plaintiff's claim for relief.
See Patane v. Clark, 508 F.3d 106, 112 (2d Cir. 2007).
In resolving the Rule 12(b)(6) motions, the Court will
“assess the legal feasibility of the complaint, not ...
assay the weight of evidence which might be offered in
support thereof.” Cooper v. Parsky, 140 F.3d 433, 440
(2d Cir. 1998) (internal quotation marks omitted). To
overcome a motion to dismiss a complaint, the plaintiff
must demonstrate that the complaint “contain[s] sufficient
factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its face.” ” Ashcroft v. Igbal, 556 U.S.
662, 678,129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) (quoting
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007)). Courts employ a
two-prong approach in assessing the merits of Rule 12(b)
(6) motions. See Pension Benefit Guar. Corp. v. Morgan
Stanley Inv. Mgmt. Inc., 712 F.3d 705, 717 (2d Cir. 2013)
(noting that Igbal “creates a ‘two-pronged approach’ ...
based on ‘[tjwo working principles. (quoting Igbal,
556 U.S. at 678-79, 129 S.Ct. 1937)). First, the court
must “accept as true all of the factual allegations set out
in the plaintiff's complaint, draw inferences from those
allegations in the light most favorable to plaintiff, and
construe the complaint liberally.” Rescuecom Corp. v.
Google Inc., 562 F.3d 123, 127 (2d Cir. 2009) (quotation

5 9

marks and citation omitted). See also Boykin v. KeyCorp,
521 F.3d 202, 204 (2d Cir. 2008) (stating that “[i]ln
reviewing a motion to dismiss, [the court] accept[s] the
allegations in the complaint as true.”) (citation omitted).
Second, the court must determine if those well-pleaded
factual allegations state a “plausible claim for relief.”
Igbal, 556 U.S. at 679, 129 S.Ct. 1937. To meet that
standard, the plaintiff must “plead[ ] factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Id. at 678,
129 S.Ct. 1937; see also Kaufman v. Time Warner, 836
F.3d 137, 141 (2d Cir. 2016) (noting that the “plausibility”
standard “asks for more than a sheer possibility that
a defendant has acted unlawfully” (quoting Igbal, 556
U.S. at 678, 129 S.Ct. 1937)) (internal quotations marks
omitted); Twombly, 550 U.S. at 555, 127 S.Ct. 1955
(observing that “[f]lactual allegations must be enough to
raise a right to relief above the speculative level ....”) (citing
5 C. Wright & A. Miller, Federal Practice and Procedure §
1216, at 235-36 (3d ed. 2004)). In approaching the second
prong, the “reviewing court [is required] to draw on its
experience and common sense.” Igbal, 556 U.S. at 679, 129
S.Ct. 1937.

In resolving the Rule 12(b)(6) motions, the Court is
limited to the facts alleged in the Amended Complaint,
including (i) documents *59 attached to or incorporated
by reference in the complaint; (ii) documents “integral” to
or relied upon in the complaint, even if not attached or
incorporated by reference, and (iii) facts of which judicial
notice may properly be taken under Rule 201 of the
Federal Rules of Evidence. See Chambers v. Time Warner,
Inc., 282 F.3d 147, 152-53 (2d Cir. 2002); Brass v. Am Film
Techs, Inc.,987 F.2d 142, 150 (2d Cir. 2002); Cortec Indus.,
Inc. v. Sum Holding L.P., 949 F.2d 42, 48 (2d Cir. 1991)
(stating that “[w]here plaintiff has actual notice of all the
information in the movant's papers and has relied upon
these documents in framing the complaint the necessity of
translating a Rule 12(b)(6) motion into one under Rule
56 is largely dissipated.”). If materials beyond those are
submitted in support of a Rule 12(b)(6) motion, the Court
must either exclude them, or convert the motion to one
for summary judgment under Fed. R. Civ. P. 56. See Rule
12(d) (If “matters outside the pleadings are presented to
and not excluded by the court, the [Rule 12(b)(6) ] motion
must be treated as one for summary judgment under Rule
56.”)). See also Nakahata v. N.Y.—Presbyterian Healthcare
Sys., Inc., 723 F.3d 192, 202 (2d Cir. 2013) (“As indicated
by the word ‘[must],” the conversion of a Rule 12(b)(6)
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motion into one for summary judgment under Rule 56
when the court considers matters outside the pleadings
is strictly enforce[d] and mandatory.”) (citing Global
Network Commc'ns, Inc. v. City of N.Y.,458 F.3d 150, 155
(2d Cir. 2006)); Roth v. Jennings, 489 F.3d 499, 509 (2d Cir.
2007) (“In any event, a ruling on a motion for dismissal
pursuant to Rule 12(b)(6) is not an occasion for the court
to make findings of fact.”).

In addition to the Beith Declaration, the Directors
submitted the Declarations of Michael Crystal Q.C.
[ECF No. 29] and Christopher L. McCall [ECF No.
30] in support of their motions to dismiss. The McCall
declaration included, as exhibits, nine (9) documents, or
portions thereof. The Directors have advised that for
purposes of their motions to dismiss, it is not necessary
for the Court to consider any documents submitted by
them, other than the Beith Declaration, and that they are
not requesting to convert their motions to dismiss into
motions for summary judgment. See Directors' MTD at
3n3.

In contrast, the CEVA Defendants submitted 22
documents in support of their motion to dismiss (such

documents, the “CEVA Documents™), 7 and they contend
that the Court can consider all of them in resolving their
Rule 12(b)(6) motion. The Trustee did not annex any
documents to the Amended Complaint, but acknowledges
that five of the CEVA Documents, and a draft of another,
are integral to the complaint and, as such, he agrees that
they should be included in the record of the motions.
Those documents are:

* MS Report/Morgan Stanley Discussion Materials. 8

*60 « E & Y Valuation Report, dated March 29, 2014
(Chapman Decl., Ex. D).

* Restructuring Agreement, dated April 1, 2013, by and
among CEVA Group, CIL, Louis Cayman Second
Holdco Limited, and CEVA Holdings (Chapman
Decl., Ex. E).

* Pages F-61 and F-68 of the CEV A Investment
Limited Amendment to Form F-1 Registration
Statement, dated August 29, 2012 (Chapman Decl.,
Ex. F).

« CEVA Holdings 2012 Annual Report (Chapman
Decl., Ex. I).

* Second Affidavit of Gareth Turner (Suppl. Chapman
Decl., Ex. Q).

7 Annexed hereto as “Appendix II” is a list of those
documents. As set forth in Appendix II, most of those
documents are exhibits to the Chapman Declaration
or Supplemental Chapman Declaration, as those
items are defined in Appendix II.

8

The Trustee contends that the multiple references in
the Amended Complaint to the “MS Report” do not
refer to the “final version” of the report, submitted by
the CEVA Defendants as Exhibit C to the Chapman
Declaration, but rather to an earlier version of the
report. For that reason, the Trustee objects to the
inclusion of the final version of the report in the
record of CEVA's motion to dismiss. See Trustee's
Opp'nat 19,40-41. The Trustee included a copy of the
version of the report that he relied on in drafting the
Amended Complaint in his Opposition. The parties
agree that any reference to the “MS Report” or the
“Morgan Stanley Discussion Materials” will be to
the version utilized by the Trustee in drafting the
Amended Complaint.

The CEVA Defendants contend that all of the remaining
documents (the “Contested CEV A Documents”) fall within
one or more of the well settled exceptions to the general
rule that in adjudicating Rule 12(b)(6) motions, courts
do not look beyond the four corners of the complaint.
See CEVA Reply at 11. They also contend that certain of
those documents should be included in the record since
they are part of a multi-step, fully integrated restructuring.
Id. (citing Liquidation Trust v. Daimler AG (In re Old
CarCo LLC), 435 B.R. 169, 183-85 (Bankr. S.D.N.Y.
2010) (“CarCo I')); Liquidation Trust v. Daimler AG (In
re Old CarCo LLC),454 B.R. 38,4647 (Bankr. S.D.N.Y.
2011) (“CarCo IT”). The Trustee disputes those assertions.

The CEVA Defendants submitted six (6) of the CEVA
Documents in support of their contention that the Court
should dismiss Count 16 of the Amended Complaint. As
discussed below, the Trustee has withdrawn Count 16 of
the Amended Complaint, without prejudice. Accordingly,
the Court will exclude those documents from the record

of the motions.? As to the balance of the Contested
CEVA Documents, and as explained below in Appendix
III to this Memorandum Decision (which Appendix is
incorporated herein), the Court finds that the following
Contested CEVA Documents will be included in the
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record of the Rule 12(b)(6) motions since they are either
incorporated in the Amended Complaint or integral to the
allegations therein:

* CEVA Holdings 2013 Annual Report (Chapman
Decl., Ex. G).

* CEVA Holdings 2014 Annual Report (Chapman
Decl., Ex. A).

* Debt RSA (Chapman Decl., Ex. H).

* PIK Note Debt Instrument Agreement. 10

*61 <« CIL Shareholder Resolution.
* CEVA Shareholder Resolution.

In addition, the Court will take judicial notice of the Joint
Stipulation for May 13, 2013. 1

Those documents are:

* Account System and Cash Pooling Agreement,

dated June 9, 2006, between TNT Logistics
Holdings B.V. and Bank Mendes Gans N.V.
(see CEVA MTD at 61; Chapman Decl., Ex.
K);
Assignment Agreement, dated July 10, 2007,
between CEVA Logistics Holdings B.V.,
CEVA Finance and Bank Mendes Gans N.V.
(see CEVA MTD at 62; Chapman Decl., Ex.
L);
Logistics Cash Management Agreement,
dated September 27, 2007 (“Logistics Cash
Management Agreement”) (see CEVA MTD
at 62; Chapman Decl., Ex. M);
* Cash Pooling Agreement, dated November 28,
2008, between CEVA Finance, CEVA and
Bank Mendes Gans N.V. (see CEVA Motion
at 62; Chapman Decl., Ex. N);

RBS Cash Pooling Agreement, dated
November 5, 2008, by and among ABN
AMRO Bank N.V. and CEVA Finance (see
CEVA MTD at 62-63; Chapman Decl., Ex.
0); and
* Amendment to RBS Cash Pooling Agreement,

dated January 22, 2009, between ABN AMRO
Bank N.V. and CEVA Finance (see CEVA
MTD at 62-63; Chapman Decl., Ex. P).

10 The PIK Note Debt Instrument Agreement was not

submitted by the CEVA Defendants as an exhibit to
the Chapman Declaration or Supplemental Chapman

Declaration; instead, it was previously filed on this
Court's docket in the Debtor's main chapter 7 case,
in connection with the Petitioning Creditors' Motion
for the Appointment of a Trustee [Case No. 13—
11272, ECF No. 7, Ex. E] and Allen Investment
Management, LLC's Joinder to the Involuntary
Petition [Case No. 1311272, ECF No. 28, Ex. E].

11 The Joint Stipulation for May 13, 2013 was not

submitted by the CEVA Defendants as an exhibit to
the Chapman Declaration or Supplemental Chapman
Declaration; instead it was previously filed on this
Court's docket in the Debtor's main chapter 7 case
[Case No. 13-11272, ECF No. 28, Ex. A].

[1] [2] The remaining Contested CEVA Documents fall

outside the scope of the record of the motions. This
Court “is not obliged to convert a 12(b)(6) motion to
one for summary judgment in every case in which a
defendant seeks to rely on matters outside the complaint
in support of a 12(b)(6) motion; it may, at its discretion,
exclude the extraneous material and construe the motion
as one under Rule 12(b)(6).” United States v. Int'l
Longshoremen's Ass'n, 518 F.Supp.2d 422, 450 (E.D.N.Y.
2007) (collecting cases). That is what the Court will do
here. See Trans—Spec Truck Serv. v. Caterpillar Inc., 524
F.3d 315, 321 (Ist Cir. 2008) (noting that if a court
chooses “to ignore supplementary materials submitted
with the motion papers and determine the motion under
the Rule 12(b)(6) standard, no conversion occurs and the
supplementary materials do not become part of the record
for purposes of the Rule 12(b)(6) motion.”). See also Rice
v. Kawasaki Heavy Indus., Ltd., No. CV-07-4031, 2008
WL 4646184, at *3 (E.D.N.Y. Oct. 17, 2008) (exercising
discretion and excluding “extraneous material submitted
by the ... defendants on their motion [to] decide their
motion on the complaint alone” thereby declining to
convert motion from one under Rule 12(b)(6) to a Rule 56
summary judgment motion).

Facts

Background

CIL is a Cayman Islands exempted company. (] 9). 12
Its creditors consist overwhelmingly, if not exclusively,
of certain payment-in-kind notes (the “PIK Noteholders”
holding “PIK Notes”) issued under a Debt Instrument
Agreement, dated as of February 15, 2007, as amended
and restated on June 2, 2008, among CIL, the Holders
of Debt Instrument, and Credit Suisse, London Branch,
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as Administrative Agent. (§ 12). The PIK Note Debt
Instrument Agreement was entered into by CIL with the
London branch of Credit Suisse, as Administrative Agent,
with payments (when due) to be tendered in London. See
PIK Debt Instrument at 1-3. As of the Petition Date, the
face amount of outstanding PIK Notes was approximately
€103 million. (Y 12, 35).

12

In the “Facts” section only, the parenthetical notation
“(9 _)” refers to paragraphs in the Amended
Complaint.

Until the spring of 2013, CIL (at that time, known
as “CEVA Logistics Limited”) was a holding company
that directly and indirectly, and through its wholly
owned subsidiary, Louis Cayman Second Holdco (“Louis
Cayman”), owned 100% of the shares of CEVA Group.

99 1, 36). 13 CcEVA Group is an England and Wales
public limited company that serves as a holding company
for a number of operating companies which collectively
conduct *62 logistics and freight management business
operations from approximately 1,000 locations in 160
countries, including the United States (collectively, the
“CEVA Enterprise”). (1 1, 27, 37). It has a business
address in London, England (f 27), but maintains its
corporate headquarters in Hoofddorp, the Netherlands.
See 2014 Annual Report, at 69, 78 (Chapman Decl.,
Ex. A). At that time, CIL was owned and controlled

by four funds (collectively, the “Apollo Funds”) 14
under the control of private equity firm Apollo Global
Management, LLC (“Apollo Global,” and collectively
with its subsidiaries, affiliates and managed entities,
“Apollo”). (1 22, 33). As of March 28, 2013, the Apollo
Funds collectively owned 100% of CIL's 4.4 million
Class B Shares and approximately 91.5% of CIL's 4
million Class A shares. (Y 22, 33, 47). The Class B
Shares were senior to the Class A Shares and carried a
€200 per share liquidation preference, for an aggregate
liquidation preference of approximately €880 million. (f
47). In addition, an Apollo-related entity managed the
CEVA Enterprise. (] 2, 33). At all times relevant to this
litigation, Turner and Beith were CIL's sole directors. (9
23,24).

13 CIL owned all but one of those shares. Louis Cayman

owned the remaining share. (] 36).

14 The Apollo Funds are: Apollo Management VI, L.P.

(“Apollo Management VI”), a limited partnership
formed under the laws of the state of Delaware; AP VI

CEVA, a limited partnership formed under the laws
of the Cayman Islands; Alplnvest Partners Beheer
2006, L.P. (“Alplnvest”), a limited partnership formed
under the laws of the Cayman Islands; and AAA
Guarantor Co-Invest VI (B), L.P. (“AAA”), a limited
partnership formed under the laws of Guernsey. (]
18-21).

CEVA Restructuring
The Trustee acknowledges that in early 2013, “CEVA

[Group] faced financial challenges.” ( 1). However
he maintains that “those challenges were surmountable
without extraordinary measures[,]” and that a critical
fact is that “the value of CEVA [Group] substantially
exceeded its debts” and, as such, “CIL's shares of
CEVA [Group] had substantial value.” Id. At that time,
CEVA Group's capital structure included approximately
€2.1 billion in “opco” first and second Lien secured
debt, and approximately €575 million in unsecured debt.
See Restructuring Term Sheet (Ex. A) to CIL RSA,
at 3-5 (Chapman Decl., Ex. E). Three parties—the
Apollo Funds, Capital Research Management L.P. and
affiliated funds (“CapRe”) and Franklin Advisers, Inc.
and affiliated funds (“Franklin”), collectively owned more
than 69.5 % of CEVA Group's Second Lien Debt and
83.5% of its Senior Unsecured Debt. Id. at 1. The Apollo
Funds, in particular, held $295 million in the CEVA
Group Second Lien debt. (] 2).

On April 1, 2013, CEVA Group, Louis Cayman,
CEVA Holdings, and CIL entered into a Restructuring
Agreement (the “CIL RSA”), pursuant to which, among
other things, CIL authorized CEVA Group to issue
new CEVA Group shares (the “New CEVA Shares”)
to CEVA Holdings LLC (“CEVA Holdings”), a newly
formed Marshall Islands affiliate of Apollo (the “CEVA

Equity Transfer”). (§ 108). 1> CIL held the same number
of shares before and after the CEVA Equity Transfer.
However, as a consequence of that stock transfer, CEVA
Holdings gained a 99.99% ownership interest in CEVA
Group, while CIL's ownership interest in CEVA Group
was reduced to 00.01%. (9§ 108, 109). The Trustee
acknowledges that the Defendants' purported objective in
effectuating the CEVA Equity Transfer was eventually to
use the New CEVA Shares as currency *63 for a debt-for-
equity exchange with some of CEVA Group's creditors. (§
111). Indeed, on April 3, 2013, CEVA Group, the Apollo
Funds, CapRe and Franklin entered into a Restructuring
Support Agreement (the “Debt RSA”) pursuant to which
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they agreed to support an exchange of €1.2 billion of
CEVA Group debt for equity in CEVA Holdings (the
“CEVA Debt Transfer”). ( 119). As of April 30, 2013,
eight days after the Petition Date and the imposition of
the automatic stay, the CEVA Debt Transfer had not
yet closed because the deadline for accepting exchange
offer tenders and voting was not due to occur until
midnight that evening. (Y 124). According to the Trustee,
the “CEVA Debt Transaction” closed on or about May 2,
2013. ( 125). After the CEVA Debt Transfer closed, the
Apollo Funds were left with a 21% ownership interest in
restructured CEVA Group. (] 112). The Trustee contends
that even with that reduced percentage ownership interest
in CEVA Group, “Apollo still came out ahead” because
it (i) continued owning a sizeable interest in a far more
valuable and deleveraged CEVA Enterprise, (ii) continued
to retain board control of CEVA Group, (iii) maintained
its lucrative stream of management fees and (iv) obtained
fees in connection with the restructuring transactions. (
6). He says that on the other hand, CIL was left with
nothing but its litigation claims. (/d.).

15 CEVA Holdings, a Republic of Marshall Islands
limited liability company, was formed on March 28,
2013, by Apollo or at Apollo's directions. ( 28).

PIK Noteholders' Alleged Loss of Value
The Trustee asserts that the CEVA Equity Transfer did

not benefit CIL at all, because CEVA Holdings gave
no consideration to CIL in return for its receipt of the
New CEVA Shares ( 111), and because the transfer left
CIL insolvent, stripped of its assets and hundreds of
millions of dollars of value. (Y 3-4). He contends that
at the time of the CEVA Equity Transfer, CEVA Group
had significant value, and that the Directors and Apollo
knew as much. As support, he points to a report that
Morgan Stanley (“MS”) prepared for Apollo, at Apollo's
request, in late January 2013 (the “MS Report™), which
he maintains shows that under several of MS's valuation
methodologies, a sale of CEVA Group would likely pay
a portion of the PIK Notes debt, and potentially all of it.
(91 72). He also asserts that on two occasions in 2012, the
Directors represented that CIL was solvent and that CIL's
stock was extremely valuable. First, in May and August
2012, the Directors filed, respectively, an SEC Form F—
1 and SEC Form F-1A Amendment No. 1 to Form
F-1 (collectively, the “SEC Filings”) with the Securities
Exchange Commission (the “SEC”) in connection with
CIL's potential sale of up to $400 million of additional CIL

securities, and did not withdraw these filings until April
2013. (99 6, 43). He asserts that the SEC Filings expressly
represented that CIL (and thus CEVA Group) was solvent
by over $1 billion earlier in 2012. (Y 43, 44). He also
says that in mid-September 2012, the Directors formally
resolved that CIL was highly solvent and CEVA Group's
equity was extremely valuable. (Y 45). More specifically,
he maintains that CIL and certain of its shareholders were
parties to a Shareholder Agreement dated November 4,
2006, that required CIL's board of directors (i.e., Beith
and Turner) to determine the fair market value per share
of CIL's shares in a manner it deemed appropriate in
good faith. He says that at a September 12, 2012 CIL
board meeting, the board, after consultation with CEVA
Group's Executive Committee, resolved that the CIL
Class A Shares were valued at a price of €50/share. (9
45, 46). From that, he asserts that the implied value of
the aggregate “Ordinary Shares” of CIL was almost €1.1
billion. (1 6, 47, 48).

The Directors Allegedly Breach Their Fiduciary Duties

The Trustee contends that the CEVA Equity Transfer
was not arms-length and *64 was one-sided because
Apollo devised and orchestrated the transfer from its New

York headquarters for its benefit and to the detriment
of the PIK Noteholders. (f 51, 110). He maintains
that Apollo was able to do so because CIL and CEVA
Group did not have conflict-free directors, and because,
in any event, Apollo controlled CIL, the Directors, CEVA
Group and CEVA Holdings. Both Directors allegedly
were beholden to Apollo because each was employed by
Apollo Global or an affiliate. (Y 23, 24, 55). The Trustee
also contends that Beith and Turner conducted business
communications, including in their capacities as directors
of CIL, through the email domain of “apollolp.com,” and
that with respect to matters relating to CIL and CEVA
Group, both of them reported to and took direction
from Stanley J. Parker, then a senior partner at Apollo,
who also served as a director of CEVA Group. (1 17,
23, 24). Moreover, both allegedly were further conflicted
because their personal assets were invested in the Apollo
Funds that stood to benefit from the CEVA Equity
Transfer because they owned CEVA Group debt and
securities. (9 23, 24, 107, 110, 183). What's more, the
Trustee says that by November 19, 2012, CIL, CEVA
Group and Apollo were working together to formulate
the transfers that would become the CEVA Equity
Transfer and that through January 15, 2013, when the
recapitalization/restructuring plans were well underway:
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(1) Turner simultaneously served as a director of both
CIL and CEVA Group; (ii) CIL's Chief Financial Officer,
Rubin McDougal (“McDougal”) simultaneously served
as Chief Financial Officer of one or more entities in
the CEVA Enterprise; and (iii) CIL's secretary, Dawn
Wetherall (“Wetherall”), was simultaneously employed as
Regional General Counsel—Northern Europe at CEVA
Finance. (Y 53). McDougal is a United States citizen
and served as CIL's Chief Financial Officer through
December 2012, if not later. (Id.). On or about January
15, 2013, McDougal and Wetherall each resigned from
their positions at CIL, and Turner resigned as a director
of CEVA Group. (] 55). However, Beith and Turner
continued to serve as CIL's directors. The Trustee
maintains that “[those] personnel maneuvers not only
came far too late in the CEVA [Group] restructuring
process to avoid tainting the restructuring, they failed to
provide CIL with a critically needed independent fiduciary
to manage its affairs. CIL remained under the exclusive
control of employees of Apollo.” ( 55).

The Trustee complains that the Directors breached their
fiduciary duties to CIL and CIL's creditors by working in
bad faith, and in concert with Apollo, to misappropriate
CIL's assets. (1 4). To that end, he asserts, among other
things, that (i) the Directors retained one of Apollo's
regular outside counsel, Mintz, Levin, Cohn, Ferris,
Govsky and Popeo P.C. (“Mintz Levin”) to represent
CIL in connection with the potential restructuring/
recapitalization of CEVA Group, even though Mintz
Levin was conflicted (4 50); (ii) CIL consulted with the
Cayman Islands law firm of Walkers on matters relating
to the Directors' fiduciary duties to CIL, while Walkers
had an actual and disqualifying conflict because it was
acting for CEVA Group with respect to the restructuring/
recapitalization that eventually became the CEVA Equity
Transfer (149); (iii) upon advice of counsel, the Directors
treated an “ad hoc” call with CEVA Group's counsel as
a CIL board meeting in order to create the appearance
that they were independently evaluating the CEVA Equity
Transfer when they in fact were not (Y 56); (iv) retained the
Appleby law firm in the Cayman Islands, as CIL's Cayman
Islands counsel to assist with the %65 restructuring
of CIL, but in response to Appleby's advice that the
Directors had a serious conflict of interest, did nothing to
cure their conflicts or to provide CIL with an independent
director, officer or manager to exercise independent
judgment with regard to the CEVA Equity Transfer (4 50,
59); and (v) took steps with their professionals to create

sham evidence of having acted independently, when they
had not. (] 106).

The Defendants Allegedly Concealed the CEVA
Restructuring

The Trustee asserts that the Directors knew that they
would be facing significant liability for misappropriating
CIL's assets for Apollo's benefit and that the CEVA
Equity Transfer would be unwound if their wrongdoing
was exposed. (1 5). He says that the Directors and Apollo

took a number of steps in an effort to conceal their
alleged wrongdoing and that the Directors deliberately
employed secrecy and subterfuge for the specific purpose
of hindering, delaying and defrauding CIL's creditors. (Y
4). He maintains that the Directors allegedly concealed
the equity transfer from the PIK Noteholders, even as
CIL and its counsel were meeting with holders of CEVA
Group debt and securities, and that not only were the
PIK Noteholders denied an opportunity to participate
in the negotiation of the CIL RSA, but that they were
not informed about the transaction until after it had
been executed. (4 110). He also claims that immediately
after the CEVA Equity Transfer was completed, the
Directors, at Apollo's behest, caused the Debtor's name to
be changed from “CEVA Investments Limited” to “CIL
Limited” ( 116) and, on April 2, 2013, caused “CIL
Limited” to file a petition (the “Cayman Islands Petition”)
commencing provisional liquidation proceedings in the
Cayman Islands (the “Cayman Insolvency Proceedings”).
(f 117). He says that the Defendants caused CIL to
commence those proceedings for the expressed and sole
purpose of hindering, delaying and defrauding the PIK
Noteholders. (] 14, 100-02, 117). He also contends
that to further ensure the secrecy of those proceedings,
the Directors anonymized the underlying petition and
supporting documents by filing them under the name of
“ABC Limited,” with a redacted version of the Cayman
Islands Petition being placed on the publicly available
Register of Writs. (] 117).

Finally, he maintains that after determining that they
would authorize CIL to effect the CEVA Equity Transfer,
but well in advance of the commencement of the Cayman
Insolvency Proceedings, the Directors, with Apollo's
assistance, retained Ernst & Young (“E & Y”) to produce
areport (the “E & Y Report”) stating that CEVA Group's
equity had no value. (1996, 97, 103). The Trustee contends
that the E & Y Report was wholly lacking in diligence
and independence, heavily influenced by Apollo's strategic
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design, and reverse-engineered to frustrate the ability of
CIL and its creditors to obtain relief for the wrongs
allegedly committed by the Defendants. (] 5). He alleges
that, among other things, in reviewing drafts of the
E & Y Report, the Directors and CIL's professionals
proposed modifications to the report in an effort to show
that the CEVA Group equity had no value (Y 73-80),
and that they instructed E & Y to use an EBITDA
multiple that was well below the median multiple for
comparable companies. (] 88-91). The final E & Y
Report concluded: “it is our conclusion that there is
no basis to expect any equity value to CEVA [Group]
for CIL in any available scenario.” (f 87). The Trustee
contends that “[t]he Directors deliberately and in bad faith
abandoned their fiduciary duties to CIL ... [by] obtain[ing]
the patently unreliable E [& Y] Report, after controlling
and manipulating *66 both the process of its creation and
its ultimate conclusion, only to advance their individual
interests of avoiding liability for their misconduct in
causing the fraudulent transfer of CIL's shares in CEVA
[Group], and not for any legitimate business purpose.” (Y
96).

The Cayman Islands Insolvency Proceedings

On April 2, 2013, CIL filed a petition commencing the
Cayman Islands Insolvency Proceedings in the Grand
Court of the Cayman Islands (the “Cayman Court™). (]
117). On May 31, 2013, those provisional liquidation
proceedings were converted to Court-supervised official
liquidation proceedings, and Messrs. Peter Anderson
and Matthew Wright, who were the joint provisional
liquidators in place as of the commencement of the
proceedings, were appointed as joint official liquidators
(the “Joint Liquidators” or “JOLs”). By order dated
September 30, 2013, this Court (Peck, J.) approved an
International Protocol among the Trustee and Joint
Liquidators. See Order Approving International Protocol
Respecting the Administration of the Debtor's Estate
[Case No. 13-11272, ECF No. 56]. A copy of the
International Protocol is annexed as Exhibit A to
that order. The Cayman Court likewise sanctioned the
International Protocol.

The Involuntary Chapter 7 Case and Rule 2004 Discovery
On April 22, 2013, three PIK Noteholders (the
“Petitioning Creditors”) filed an involuntary chapter 7
petition against CIL in this Court. (]f 3, 120). All of
the Petitioning Creditors—Cyrus Opportunities Master

Fund II, Ltd., Cyrus Select Opportunities Master Fund,
Ltd., and Cyrus Europe Master Fund, Ltd.—are Cayman
Islands entities. At a hearing on May 13, 2013, the Court
granted the involuntary chapter 7 petition. On May 14,
2013, the Court entered an order for relief. (Y 126-127).

Subsequently, on July 3, 2013, the Trustee filed a motion
for an order allowing him to conduct discovery pursuant
to Fed. R. Bankr. P. 2004, and on August 6, 2013, the

Court granted that motion. !0 Thereafter, the Trustee
served document subpoenas on CEVA Group and Apollo
seeking a wide variety of documents related to, among
other things, the CEVA Restructuring, CEVA Group's
assets and liabilities, and the CIL Cash. On October
1, 2013, the Trustee served a subpoena on Houlihan
Lokey (“Houlihan”), which had served as a financial
advisor to CEVA Group in connection with the CEVA
Restructuring. In total, CEVA Group, Apollo, and
Houlihan produced 57,840 documents totaling 372,310
pages in response to the various subpoenas served on
them. The Trustee also served document subpoenas on,
and received productions from, the former directors of
CIL, their legal advisors, MS, E & Y, and perhaps others.

16 See Motion of the Trustee for an Order Pursuant

to Bankruptcy Rule 2004 Directing the Production
of Documents and the Taking of Depositions [Case
No. 13-11272, ECF No. 37] and Order Signed on
8/6/2013 Permitting the Trustee to Conduct Rule 2004
Discovery [Case No. 13-11272, ECF No. 55].

The Adversary Proceeding

The Trustee originally commenced this adversary
proceeding on December 8, 2014 through the filing of an
eleven count complaint (the “Original Complaint”) against
the CEVA Defendants and the Directors in the United
States District Court for the Southern District of New
York. See Case No. 14cv9671, ECF No. 1 (S.D.N.Y.).
Under the District Court's Amended Standing Order
of Reference Re: Title 11, M10-468, No. 12 Misc. 32
(S.D.N.Y. Jan. 31, 2012) (Preska, C.J.), the District Court
*67 referred the proceeding to this Court (the “Adversary

Proceeding™) 17 by Order dated December 16, 2014. See
Case No. 14cv9671, ECF No. 3 (S.D.N.Y.). On February
13, 2015, the CEVA Defendants and the Directors filed
separate motions to dismiss many, but not all, of the
claims asserted by the Trustee in the Original Complaint.
See ECF Nos. 12-17; ECF Nos. 7-10. In response, on
March 31, 2015, the Trustee filed the Amended Complaint
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against the Defendants. See Adv. Proc. No. 14-02442,
ECF No. 21.

17 Upon referral, this Court opened an adversary

proceeding numbered 14-02442. See ECF No. 1-2.

The Amended Complaint consists of 19 claims for relief
asserted against some or all of the CEVA Defendants and/
or the Directors. To summarize, those claims consist of:

A. The Trustee's claims to avoid the CEVA Equity
Transfer and/or recover the value thereof: (i) as
a fraudulent conveyance under state, federal and
foreign law (Counts 1-3); (ii) as having been
effectuated in violation of the automatic stay of
section 362 of the Bankruptcy Code (Count 4); (iii) as
an unauthorized post-petition transfer under section
549 of the Bankruptcy Code (Count 5); and (iv) to
compel the turnover of the New CEVA Shares as
estate property under section 542 of the Bankruptcy
Code (Count 6).

B. The Trustee's claims to recover damages from the
Directors and all or some of the CEVA Defendants
based upon: (i) the Directors' alleged breach of their
fiduciary duties (Counts 7 & 12); (ii) the CEVA
Defendants' alleged aiding and abetting, or otherwise
assisting in, the breach of the fiduciary duties (Counts
8,9 & 12).

C. The Trustee's claims to recover damages from CEVA
Holdings based upon its alleged conversion of the
New CEVA Shares (Count 10) or its alleged unjust
enrichment in retaining the CEVA Equity Transfer
(Count 11).

D. The Trustee's claims to recover from some or all of
the CEVA Defendants: (i) the CIL Cash (Counts 13 &
17); (ii) damages based upon their alleged conversion
of the CIL Cash (Count 14) or their alleged unjust
enrichment in retaining the CIL Cash (Count 15); and
(iii) damages for the alleged breach of their agreement
to pay the CIL Cash to the Debtor (Count 16).

E. To the extent the CEVA Equity Transfer is
avoided as a fraudulent conveyance, the Trustee
seeks to disallow the claims of CEVA Group, CEVA
Holdings and CEVA Finance under section 502(d)
of the Bankruptcy Code (Count 18). The Trustee
also seeks to equitably subordinate the claims of

all Defendants pursuant to section 510(c) of the
Bankruptcy Code (Count 19).

The Motions to Dismiss

None of the Defendants has answered the Amended
Complaint. Instead, the CEVA Defendants and Directors
have filed separate motions to dismiss all or select Counts
of the Amended Complaint. The Trustee opposes both
motions.

The CEVA Defendants' Motion to Dismiss
Briefly, the CEVA Defendants contend that select Counts
of the Amended Complaint should be dismissed as to some

or *68 all of them named in those Counts, pursuant to
Federal Rules of Civil Procedure 12(b)(2) and/or 12(b)(6).
To that end, the CEVA Defendants assert:

Counts 13-19 should be dismissed against CEVA
Finance pursuant to Rule 12(b)(2) for lack of personal
jurisdiction.

Counts 1, 2, and 3, alleging fraudulent transfer and
avoidance under Sections 544(b), 548(a)(1)(A), 548(a)
(1)(B), 550(a), and 551 of the Bankruptcy Code, should
be dismissed because those claims allegedly seek the
improper extraterritorial application of the Bankruptcy
Code to an alleged transfer of an equity interest in
a U.K. entity (CEVA Group) from a Cayman Island
entity (CIL) to a Marshall Islands entity (CEVA
Holdings). Alternatively, they contend that principles
of international comity dictate that the fraudulent
transfer claims should be dismissed because the interests
of the Cayman Islands in adjudicating this dispute far
outweigh those of the United States.

Counts1,2,3,5,6,10, 11, and 12 should all be dismissed
pursuant Rule 12(b)(6) on the grounds that those
Counts fail to state claims for relief because the Trustee
has failed to plead factual allegations raising a plausible
inference that CIL's equity interest in CEVA Group had
value at the time of the CEVA Restructuring.

In addition, and in the alternative, they contend that the
following claims should be dismissed pursuant to Rule
12(b)(6):

Count 6 (Turnover of CEVA equity) should be
dismissed as to CEVA Holdings (only named
defendant) on the ground that the shares issued to
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CEVA Holdings that the Trustee seeks to recover are
not and never were property of the CIL estate.

Count 10 (Conversion of CEVA equity) should
be dismissed as to CEVA Holdings (only named
defendant) because an intangible interest in property
(such as equity ownership) cannot be the subject of a
conversion claim, and in any event, CIL consented to
the transfer.

Count 12 (Aiding and Abetting Fraud under New York
law) should be dismissed as to CEVA Group and CEVA
Holdings (only named CEVA Defendants) because
the Trustee has not pled any underlying “fraud,” and
to the extent the alleged fraudulent transfer is the
“fraud,” neither New York law nor the Bankruptcy
Code recognizes a claim for aiding and abetting a
fraudulent transfer.

Count 13 (Turnover—CIL Cash) should be dismissed
as to all CEVA Defendants because there is a dispute as
to whether the CIL Cash is CIL's property.

Count 14 (Conversion of CIL Cash) should be
dismissed as to all the CEVA Defendants because
Dutch law does not recognize the tort of conversion;
alternatively, if New York law is applicable, it should
be dismissed as to CEVA Group and CEVA Holdings
because they are not liable for the acts of CEVA
Finance, their subsidiary.

Count 15 (Unjust Enrichment—CIL Cash) should be
dismissed as to CEVA Group and CEVA Holdings,
because they are not liable for the acts of CEVA
Finance, their subsidiary.

Count 16 (Breach of Contract—CIL Cash) should be
dismissed as to all CEVA Defendants because the
Trustee has not alleged any of the elements of breach of
contract.

Count 17 (Injunctive Relief) should be dismissed as to
all CEVA Defendants because neither New York nor
Dutch law recognizes any such cause of action.

Finally, the CEVA Defendants contend that Counts 14—

17 should be dismissed *69 against CEVA Finance based
on forum non conveniens.

The Directors' Motions to Dismiss

The Directors are named only in Counts 4, 7, 12, and 19
of the Amended Complaint.

Turner moves pursuant to Rule 12(b)(6) to dismiss
Counts 4 (Violation of the Automatic Stay) and 12
(Conspiracy under Cayman Islands law/Aiding and
abetting fraud under New York law) for failure to
state a claim. (As to the latter, Turner joins in the
CEVA Defendants' assertion that the Trustee has failed
to plead facts raising a plausible inference that CIL's
equity interest in CEVA Group had value at the time of
the CEVA Restructuring.)

Beith moves pursuant to Rule 12(b)(2) to dismiss the
Amended Complaint in its entirety for lack of personal
jurisdiction. In addition, Beith joins Turner's Rule 12(b)
(6) motion to dismiss Counts 4 and 12 of the Amended
Complaint.

Summary of the Court's Resolution of the Motions

After the motions were submitted, the Trustee agreed to:
(1) dismiss Count 6, without prejudice;

(ii) dismiss Count 12—only to the extent of aiding
and abetting fraud under NYS law, as to all named
defendants, without prejudice;

(iii) dismiss Count 16, without prejudice; and
(iv) dismiss Count 17.

Accordingly, to the extent that they relate to those Counts,
the motions are denied, as moot. The Court summarizes
the resolution of the balance of the motions, as follows:

Rule 12(b)(2) Relief

The Court lacks personal jurisdiction over Beith and
CEVA Finance, and, as such all Counts alleged against
Beith (Counts 4, 7, 12 & 19) and CEVA Finance
(Counts 13-19) are dismissed, with leave to replead
within 45 days of the entry of this Memorandum
Decision.

Rule 12(b)(6) Relief

The CEVA Equity Transfer that the Trustee seeks to
avoid pursuant to sections 544, 548 and 550 of the
Bankruptcy Code in Counts 1, 2 and 3 was a foreign
transfer and those sections of the Bankruptcy Code do
not apply extraterritorially. Moreover, by application
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of the principles of international comity, Cayman law
is applicable to the resolution of the avoidance claims.
Accordingly, Counts 1, 2 and 3 are dismissed, with
prejudice, except that the Trustee will be permitted to
assert an intentional fraudulent transfer claim herein,
under Cayman law, divorced of any aspect of the
Bankruptcy Code.

The Trustee has alleged plausibly that CEVA Group
was solvent at the time of the CEVA Restructuring, thus
the CEVA Defendants' motion to dismiss Counts 1, 2,
3,5,6,10, 11, and 12 on that basis is denied.

Turner's motion (i) to dismiss Count 4 (Violation of
Automatic Stay) is granted; and (ii) to dismiss Count
12 (Conspiracy Cayman Islands law) is denied. Those
rulings apply equally to Beith, as necessary.

The motion to dismiss Count 10 (Conversion of CEVA
Equity) as against CEVA Holdings is granted, without
leave to replead.

The motion to dismiss Count 13 (Turnover—CIL Cash)
as against all CEVA Defendants is denied.

The motion to dismiss Count 14 (Conversion—CIL
Cash) against all CEVA *70 Defendants is granted,
without leave to replead.

The motion to dismiss Count 15 (Unjust Enrichment
—CIL Cash) against CEVA and CEVA Holdings is
granted, without leave to replead.

The motion to dismiss Counts 14-17 against CEVA
Finance based on forum non conveniens is denied.

Discussion

The Court will first address the Rule 12(b)(2) motions
filed by Beith and CEVA Finance to dismiss the Amended
Complaint for lack of personal jurisdiction over them.
Federal Rule of Civil Procedure 12(b)(2) provides for the
dismissal of a defendant in a lawsuit based upon a lack
of personal jurisdiction. See Fed. R. Civ. P. 12(b)(2).
To survive a 12(b)(2) motion, “a plaintiff must make a
prima facie showing that jurisdiction exists.” Thomas v.
Ashcroft, 470 F.3d 491, 495 (2d Cir. 2006); see also Metro.
Life Ins. Co. v. Robertson—Ceco Corp., 84 F.3d 560, 566
(2d Cir. 1996) (“On a Rule 12(b)(2) motion to dismiss
for lack of personal jurisdiction, the plaintiff bears the

burden of showing that the court has jurisdiction over the
defendant.”) (citation omitted). “This prima facie showing
[of jurisdiction] ‘must include an averment of facts that,
if credited by the ultimate trier of fact, would suffice
to establish jurisdiction over the defendant.” > O'Neill v.
Asat Trust Reg. (Inre Terrorist Attacks on September 11,
2001), 714 F.3d 659, 673 (2d Cir. 2013) (quoting Chloe v.
Queen Bee of Beverly Hills, LLC, 616 F.3d 158, 163 (2d
Cir. 2010)); see also Marine Midland Bank, N.A. v. Miller,
664 F.2d 899, 904 (2d Cir. 1981) (stating that “the plaintiff
need make only a prima facie showing of jurisdiction
through its own affidavits and supporting materials”). In
determining whether the plaintiff has met this burden,
the court should construe all pleadings in the light most
favorable to the plaintiff and resolve all factual disputes
in the plaintiff's favor, see Picard v. Cohmad Sec. Corp.
(Inre Bernard L. Madoff Inv. Sec. LLC),418 B.R. 75, 80
(Bankr. S.D.N.Y. 2009), but will not draw argumentative
inferences in the plaintiff's favor, nor accept as true legal
conclusions couched as a factual conclusion. See In re
Terrorist Attacks, 714 F.3d at 673.

[31 [4] Rule 7004(f) provides that a bankruptcy court
may exercise personal jurisdiction over a defendant
properly served under Rule 7004, “[i]f the exercise of
jurisdiction is consistent with the Constitution and laws
of the United States.” Fed. R. Bankr. P. 7004(f). Neither
Beith nor CEVA Finance contests service of process.
Accordingly, “the only remaining inquiry for [this Court]
is whether exercising personal jurisdiction over [them]
would be consistent with the Due Process Clause of the
Fifth Amendment.” Bickerton v. Bozel S.A. (In re Bozel
S.A4.), 434 B.R. 86, 97 (Bankr. S.D.N.Y. 2010) (citing
Enron Corp. v. Arora (In re Enron Corp.), 316 B.R. 434,
440, 44445 (Bankr. S.D.N.Y. 2004). That analysis has
two components: (i) whether the defendants have the
requisite “minimum contracts” with the relevant forum
such that the exercise of personal jurisdiction “does not
offend traditional notions of fair play and substantial
justice,” and (ii) whether the exercise of jurisdiction is
reasonable in the circumstances. See Int'l Shoe Co. v.
Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed.
95 (1945) (citations omitted); Asahi Metal Indus. Co. v.
Superior Court of Cal., 480 U.S. 102, 113, 107 S.Ct. 1026,
94 L.Ed.2d 92 (1987). In bankruptcy cases, the relevant
forum is not a particular state, but the “United States at
large.” See, e.g., Cruisephone, Inc. v. Cruise Ships Catering
and Servs. N.V. (In re Cruisephone, Inc.), 278 B.R. 325,
331 (Bankr. E.D.N.Y. 2002) (citations *71 omitted). Cf.
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Chew v. Dietrich, 143 F.3d 24, 27 (2d Cir. 1998) (“When
a complaint asserts federal jurisdiction, Rule 4 of the
Federal Rules of Civil Procedure now extends the reach of
federal courts to impose jurisdiction over the person of all
defendants against whom federal law claims are made and
who can be constitutionally subjected to the jurisdiction
of the courts of the United States.”) (internal quotation
marks and citation omitted).

[S] [6] [7] In examining whether a defendant has the

requisite “minimum contacts” with the forum, courts
distinguish between “specific” and “general” personal
jurisdiction. See In re Terrorist Attacks, 714 F.3d at 673
(citing Metro. Life Ins. Co., 84 F.3d at 567-68). Specific
jurisdiction depends on an affiliation between the forum
and the underlying controversy, where the controversy
relates to or arises out of a defendant's contacts with the
forum. See British Am. Ins. v. Fullerton (In re British Am.
Ins. Co., Ltd.), No. 11-03118, 2013 WL 1881712, at *2
(Bankr. S.D. Fla. April 30, 2013). “For a State to exercise
jurisdiction consistent with due process, the defendant's
suit-related conduct must create a substantial connection
with the forum State.” Walden v. Fiore, 571 U.S. 277,
134 S.Ct. 1115, 1122, 188 L.Ed.2d 12 (2014). In contrast,
general or all-purpose jurisdiction “is not related to the
events giving rise to the suit, and thus, courts impose
a more stringent minimum contacts test, requiring the
plaintiff to demonstrate the defendant's ‘continuous and
systematic general business contacts’ with the forum at
the time the initial complaint was filed.” In re Terrorist
Attacks, 714 F.3d at 674 (quoting Helicopteros Nacionales
de Colombia, S.A. 466 U.S. 408, 414-16 & n.9, 104
S.Ct. 1868, 80 L.Ed.2d 404 (1984)); see also Goodyear
Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915,
919, 131 S.Ct. 2846, 180 L.Ed.2d 796 (2011) (“A court
may assert general jurisdiction over foreign (sister-state or
foreign-country) corporations to hear any and all claims
against them when their affiliations with the State are so
‘continuous and systematic’ as to render them essentially
at home in the forum State.” (quoting In#'l Shoe, 326 U.S.
at 317, 66 S.Ct. 154)).

[8] If the threshold “minimum contacts” is met, a
court must then evaluate whether exercising personal
jurisdiction over a defendant is “reasonable” based
upon the following factors: (1) the burden that the
exercise of jurisdiction will impose on the defendant;
(2) the interests of the forum state in adjudicating the
case; (3) the plaintiff's interest in obtaining convenient

and effective relief; (4) the interstate judicial system's
interest in obtaining the most efficient resolution of the
controversy; and (5) the shared interest of the states in
furthering substantive social policies. See Asahi Metal
Indus., 480 U.S. at 113, 107 S.Ct. 1026 (citing World—Wide
Volkswagen v. Woodson, 444 U.S. 286, 292, 100 S.Ct. 580,
62 L.Ed.2d 490 (1980)); see also N. Jersey Media Grp.,
Inc. v. Nunn, No. 13—civ—-1695, 2013 WL 5303816, at *4
(S.D.N.Y. Sept. 20, 2013) (same) (citations omitted).

Mark Beith and CEVA Finance contend that they are not
subject to this Court's jurisdiction and that, as such, the
Court must dismiss each of them from this lawsuit. The
Court considers those matters below.

Mark Beith

[9] Beith is a U.K. citizen who resides in London. See
Beith Decl. 4 2. He has never maintained a residence in
New York or owned real property here, and was employed
by Apollo Management International LLP, based in its
London office. Id. Y 3-5. The Trustee does not dispute
that the Court lacks general personal jurisdiction over
Beith. Cf. *72 Sonera Holding, B.V. v. Cukurova Holding
A.S., 750 F.3d 221, 225 (2d Cir. 2014) (noting that
“[t]he paradigm forum for general jurisdiction over an
individual is the individual's domicile, his home.”), cert.
denied, 571 U.S. 882, 134 S.Ct. 2888, 189 L.Ed.2d 837
(2014). Instead, the Trustee argues that the Court may
exercise specific personal jurisdiction over Beith because
(i) Beith was physically present in the United States when
he allegedly breached his fiduciary duties to CIL and
allegedly conspired with the other Defendants to commit
the CEVA Equity Transfer, and (ii) Beith utilized and
controlled agents in the United States in furtherance of the
alleged misconduct. See Trustee's Opp'n at 78.

Turning first to Beith's activities in the United States,
Beith concedes that in December 2012, he visited the U.S.

>

“for a personal vacation,” and that during his visit, he
“spent a small amount of time working on CIL matters.”
Beith Decl. § 14. However, he says that those matters
“were, at best, only tangentially related” to his “April
1, 2013 decision, in [his] capacity as a CIL director, to

authorize CEVA to issue new shares to CEVA Holdings.”
1d. q 16. 18 The Trustee has a very different view of Beith's
visit. He maintains that Beith did much more that attend
to “ministerial matters” during his visit to New York, and
alleges in the Amended Complaint that while he was in the
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United States, Beith took the following actions in breach
of his duties to CIL and in furtherance of his alleged
misconduct:

* Working from New York headquarters, Beith
finalized Appleby's retention as CIL's Cayman
Islands counsel. Am. Compl.  50.

* Beith allegedly addressed CIL's finances, including
the CIL Cash, as follows: (i) exchanged emails
regarding opening a CIL bank account with (a)
CEVA personnel, (b) Mintz Levin and (c) Turner; (ii)
communicated with CEVA personnel concerning the
CIL Cash; and (iii) discussed the CIL Cash with a
senior Apollo employee at an in-person meeting in
New York. Id. 9 129.

* Beith allegedly addressed matters relating to
conflicts of interest, as follows: (i) Beith drafted
correspondence to, and received correspondence
from, an attorney regarding plans for McDougal's
possible resignation as CFO (id. § 54); (ii) on
December 27, 2012, Paul Ricotta of Mintz Levin,
acting for and reporting to Beith, conducted
communications with Akin Gump Strauss Hauer &
Feld LLP, CEVA Group's U.S. counsel, regarding
the possible resignations of Turner from the board
of CEVA and McDougal from CIL (id.); and (iii)
on December 29, 2012, Beith requested and received
advice from Mintz Levin about whether Wetherall
should resign. /1d.

* During the course of Beith's physical presence in the
United States in December 2012, Beith met in person

with Parker. Id 925. 1

*73 The Trustee asserts that those facts demonstrate that
Beith's conduct in the United States related to advancing
Apollo's scheme, and, further, that such conduct included
one of the most critical steps in advancing the alleged
scheme: removing CIL's officers (i.e., Wetherall and
McDougal) and leaving CIL solely under the management
of Beith and Turner, alleged “senior” Apollo employees,
so that there was no one to act as an “honest broker” and
objectively evaluate whether the CEVA Equity Transfer
was in the best interest of CIL and its creditors. See
Trustee's Opp'n at 4-5. The Trustee notes that Beith
suggests that his work in the United States should be
ignored when considering whether the Court has personal
jurisdiction over him because the “formal restructuring

plan that would ultimately lead to the transaction at issue
in this case was not proposed to Turner and me until
late January or early February 2013, after I had returned
to the U.K.” Beith Decl. § 13. The Trustee disputes that
assertion and argues that Beith's actions in New York
must be considered in the context of the restructuring
transaction, particularly in light of Beith's admission that
in late 2012, CEVA representatives advised him and
Turner that CEVA was contemplating a transaction to
address its balance sheet and equity issues. See Trustee's
Opp'n at 80 (citing Beith Decl. § 13). He maintains that
the groundwork for the CEVA Equity Transfer was in
progress before and during Beith's presence in the United

States, and Beith was directly participating in it. 20 Thus,
the Trustee asserts that while the “formal restructuring
plan” for the CEVA Equity Transfer may not have
been solidified until a few weeks after Beith's trip to
New York, that does not negate the fact that Beith and
others allegedly were conspiring and working diligently to
effectuate the asset strip while Beith was in New York. See
Trustee's Opp'n at 80.

18 Beith also denies that he was in the U.S. in January,
February, March or April 2013, and asserts that he
“did not visit the U.S. again until several months after
the transaction at issue in the Amended Complaint
took place.” Beith Decl. 99 17-18.

19

Beith “categorically den[ies]” the Trustee's allegations
that he breached his fiduciary duties or otherwise
engaged in misconduct, and asserts that “[his] conduct
was lawful and appropriate.” Beith Decl. § 12. He
acknowledges that, while in the U.S. in December
2012, he engaged in the following activities:

* He exchanged emails with CEVA personnel,
CIL's counsel at Mintz Levin, and Turner
regarding the opening of a bank account in the
U.K. for CIL, and had a telephone call with
Turner regarding the same subject.

¢ He exchanged emails with Mintz Levin
regarding the resignations of CIL's Chief
Financial Officer, Rubin McDougal, and
CIL's Secretary, Dawn Wetherall.

* He exchanged emails with CEVA personnel
in an effort to obtain details regarding CIL's
cash pooling arrangements with CEVA, and
had one meeting with Michael Jupiter, an
Apollo employee, during which we shared
information and data regarding certain cash
pooling arrangements.

* He met with Stan Parker of Apollo.
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20 To that end, the Amended Complaint alleges the

following:

* On or about October 18, 2012, in anticipation
of a restructuring transaction involving CEVA
[Group], CIL obtained legal advice regarding
its Directors' fiduciary duties from the
Cayman law firm of Walkers. Am. Compl. §
49.

Also in October 2012, Turner and Beith
requested one of Apollo's regular outside

counsel, Mintz Levin in the United States, and
also Appleby, to represent CIL in connection
with the restructuring/recapitalization of
CEVA Group. Id. § 50.

By November 19, 2012, CIL, CEVA [Group]
and Apollo were working together to

formulate the transfers that would become the
CEVA Equity Transfer. Id. § 53.

Appleby was formally retained in late
December 2012, when Beith, working in the

New York Headquarters, finalized Appleby's
retention. Id. § 50.
« In late 2012, Beith failed to afford CIL with
a critically needed independent fiduciary to
manage its affairs. Id. § 51.
The Court notes that the Trustee does not allege
that Beith was in the United States in October or
November 2012.

According to the Trustee, those allegations are more than
sufficient to establish personal jurisdiction over Beith
when compared to other cases where courts have found
a prima facie showing of personal jurisdiction based
upon defendants' attendance *74 at board meetings.
Id. at 81 (citing Rusyniak v. Gensini, 629 F.Supp.2d 203
(N.D.N.Y. 2009) and N.F.L. Ins. Ltd. By Lines v. B &
B Holdings, Inc., No. 91 CIV 8580, 1993 WL 78090,
at *9 (S.D.N.Y. Mar. 18, 1993)). However, those cases
do not advance the Trustee's position. In Rusyniak, the
plaintiff alleged that the foreign defendants, acting in
their capacity as directors, attended at least two separate
board meetings in New York, at which they breached
their duties by voting to take certain tortious corporate
action. 629 F.Supp.2d at 229. The Court found that
those allegations were sufficient to defeat a motion to
dismiss for lack of personal jurisdiction. /d. Similarly, in
N.F.L. Insurance, the Court summarily concluded that the
allegation that the director defendants held meetings in
New York and breached their fiduciary duties at such
meetings, constituted prima facie evidence of personal
jurisdiction over those individual defendants. 1993 WL
78090, at *9. In contrast, the Trustee's allegations in

support of personal jurisdiction over Beith are based
upon Beith's singular, vacation visit to New York, not in
his capacity as a director of CIL, and not for a board
meeting at which he allegedly committed any tortious acts.
As discussed below, the limited actions he took relating
to CIL matters during that visit were only tangentially
related to the CEVA restructuring transactions, and are
insufficient for this Court to exercise specific personal
jurisdiction over Beith.

First, the emails Beith exchanged regarding the opening of
a CIL bank account have no relationship to the underlying
litigation, and the Trustee does not allege any. Likewise,
there are no allegations in the Amended Complaint that
Beith and Parker had discussed anything related to the
CEVA Group restructuring transaction during their in-
person meeting. Indeed, the Trustee does not describe

what Beith and Parker had discussed at their meeting. 21
Lastly, the emails Beith allegedly exchanged with CEVA
Group personnel regarding the CIL Cash actually
pertained to a “CIL/CEVA reimbursement agreement,”
not the CIL Cash. See emails dated 12/28/12 and 12/29/12
regarding CIL/CEVA reimbursement agreement (Novick
Decl., Ex. M) [ECF No. 40-13]; see also Hr'g Tr. at
114:5-7 (“There are also e-mails about a reimbursement
agreement between CEVA and CIL, because CEVA paid
for some of CIL's expenses.”). The Trustee does not
allege anywhere in the Amended Complaint that there is
any relationship between the CIL/CEVA reimbursement
agreement and the CIL Cash. In sum, these actions taken
by Beith in New York do not give rise to the causes of
action asserted against him, and thus cannot form the
basis of specific personal jurisdiction over him. See British
Am. Ins. Co. Ltd., v. Fullerton (In re British Am. Ins. Co.,
Ltd.),No. 09-35888,2013 WL 188712, at *4 (Bankr. S.D.
Fla. April 230, 2013) (“For this Court to exercise specific
personal jurisdiction over [defendant], the cause of action
against him must relate to or arise from his contacts with
the United States.”).

21 In the Trustee's Opposition, the Trustee sought

to conduct additional discovery to “ascertain the
extent of Beith's activities in the United States.”
Trustee's Opp'n at 87. As of the date of this
Memorandum Decision, however, the parties have
concluded discovery. See Letter dated June 9, 2016
[ECF No. 85] (“[W]e write to request a status
conference to discuss the trial of this case now that
the parties have substantially completed fact and
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expert discovery.”). The Court thus assumes that
the Trustee's request for additional discovery as to
Beith's activities in the United States, for purposes of
establishing personal jurisdiction, is now moot.

*75 Beith's relevant contacts with the United States,
upon which the Trustee seeks to assert personal
jurisdiction, boil down to several emails Beith exchanged
regarding the resignation of McDougal and Wetherall and
finalizing Appleby's retention as CIL's Cayman counsel,
and a meeting with Michael Jupiter that may have related
to the CIL Cash, while on vacation in the United States
four months prior to the CEVA restructuring transaction.
Those acts do not rise to the level of “material elements”
of the CEVA restructuring transaction, which, according
to the Amended Complaint, involved multiple steps over
an eight-month period. Moreover, it is not enough that
the alleged conduct has some connection to the forum; the
alleged conduct must have a substantial connection. See
Walden v. Fiore, 134 S.Ct. at 1121. While Beith's email
correspondence regarding the resignation of Wetherall
and McDougal, and Appleby's retention, are alleged to be
related to the litigation, specific personal jurisdiction also
requires a defendant to “purposefully direct[ ] his activities
toward the foruml[.]” In re AstraZeneca Sec. Litig.,
559 F.Supp.2d 453, 466-67 (S.D.N.Y. 2008) (citation
omitted). The Trustee does not contend that Beith went
to New York for the purpose of finalizing Appleby's
retention and corresponding with Mintz Levin regarding
the resignations of Wetherall, McDougal and/or Turner.
Rather, these email exchanges were only “incidental” to
the pre-existing discussion regarding the resignations and
Appleby's retention. See, e.g., Visual Footcare Tech., LLC
v. CFS Allied Health Educ., LLC, No. 13 Civ. 4588, 2014
WL 772215, at *8 (S.D.N.Y. Feb. 21, 2014) (explaining
that individual defendant's three meetings in New York
with the plaintiff were “largely incidental” to the existing
contractual relationship where defendant was traveling
to New York for other business, and thus concluding
that there was no specific jurisdiction). As to Beith's
alleged meeting with Jupiter, although the Court must
accept as true the Trustee's allegation that the meeting

was regarding the CIL Cash, 22 the mere fact that the
CIL Cash was discussed in a meeting does not render that
discussion or that meeting a tortious act. The Trustee does
not allege that a decision was made, or that a transaction
or other action was undertaken in respect of the CIL Cash
during that meeting. See id. at *7 (finding lack of personal
jurisdiction over individual defendant who had thrice
traveled to New York for meetings because “the record

discloses no concrete transactions that were conducted
during these meetings.”). In short, it cannot be said that
simply by meeting with Jupiter regarding the CIL Cash
and exchanging limited emails during his vacation to the
United States, that Beith had purposefully availed himself
of the privileges and benefits of the forum such that he
should reasonably anticipate being haled into court here.
See World-Wide Volkswagen Corp., 444 U.S. at 297, 100
S.Ct. 580.

22

According to Beith, that meeting was regarding
certain cash pooling agreements, not the CIL Cash.

[10] [11] Tt is settled that under New York law, a court
“may exercise jurisdiction over a defendant who acted
though an agent even if that defendant never physically
entered New York.” In re Sumitomo Copper Litig., 120
F.Supp.2d 328, 336 (S.D.N.Y. 2000) (citing Kreutter v.
McFadden Oil Corp., 71 N.Y.2d 460, 469, 522 N.E.2d
40, 45, 527 N.Y.S.2d 195, 200 (1988)). It is equally the
case that while the “status as a corporate officer does
not automatically subject a defendant to personal *76
jurisdiction in any forum where the company is subject
to jurisdiction ... a defendant's status as an employee or
corporate officer “does not somehow insulate them from
jurisdiction.” Bickerton v. Bozel S.A. (In re Bozel S.A.),
434 B.R. 86, 99 (Bankr. S.D.N.Y. 2010) (quoting Calder
v. Jones, 465 U.S. 783, 790, 104 S.Ct. 1482, 1487, 79 L.Ed.
2d 804, 813).

[12] As an alternative argument, the Trustee contends
that the Amended Complaint makes a prima facie showing
that the Court can exercise specific personal jurisdiction
over Beith on the basis of actions taken by CIL in the
United States at Beith's direction and/or through his
agents. Trustee's Opp'n at 84. In support of this agency
argument, the Trustee relies on Nelson A. Taylor Co., Inc.
v. Tech. Dynamics Grp. Inc., No. 95-CV-0431, 1997 WL
176325, at *5 (N.D.N.Y. Apr. 7, 1997) (“Nelson Taylor”).
In that case, the plaintiffs, all New York residents, sued
Technology Dynamics Group, Inc. (“TDG”), a Delaware
corporation and TDG's directors, David Wensley and
George Grauer, for damages occasioned by their alleged
breach of a loan agreement (the “Agreement”) and
securities fraud. Wensley and Grauer were California
residents who collectively held 61.5% of TDG's stock.
Among other things, the defendants moved to dismiss the
complaint for lack of personal jurisdiction. In denying
TDG's motion, the district court found that the complaint
alleged sufficient contacts between TDG and New York
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since it asserted that TDG's president, Gerald Bench,
negotiated the terms of the Agreement in New York.
Id. The district court also denied Wensley and Grauer's
motion. There was no dispute that Wensley and Grauer
had not been in New York in connection with the
negotiation of the Agreement. They contended that Bench
did not act at their direction and that, as such, his contact
with New York could not subject them to jurisdiction
in New York. Id. at *4. The district court disagreed and
found that the directors were subject to jurisdiction in New
York for purposes of New York's long arm statute, N.Y.

Civ. Prac. L. & R. § 302(a)(1), 2 because they benefitted
from and consented to Bench's activities in New York. Id.
at *5. In doing so, the district court relied on Kreutter v.
McFadden Oil Corp., 71 N.Y.2d 460, 527 N.Y.S.2d 195,
522 N.E.2d 40 (1988). There, the New York Court of
Appeals held that an out-of-state corporate officer who
has not personally transacted business in New York, can
still be subject to personal jurisdiction under § 302(a)(1)
of New York's long-arm statute, if it can be shown that
the corporation transacted business in New York as the
officer's agent. Id. at 467, 522 N.E.2d 40, 45, 527 N.Y.S.2d

195, 200. 2* The Kreutter court *77 explained that even
though the plaintiff had no direct dealings with the out-of-
state officer, and dealt only with the corporation in New
York:

[a] [p]laintiff need not establish a
formal agency relationship between
defendants and [the corporation]....
He need only convince the court
that [the corporation] engaged in
purposeful activities in this State in
relation to [plaintiff's] transaction
for the benefit of and with the
knowledge and consent of the [ ]
defendants and that they exercised
some control over [the corporation]
in the matter.

Id. Applying that standard, the Nelson Taylor court found
that the complaint alleged sufficient facts to defeat the
directors' motion to dismiss based on the following:

* Wensley and Grauer owned 61.5% of the outstanding
shares of TDG.

* At all relevant times, Wensley and Grauer had
“absolute and total control” of TDG.

* The plaintiffs had “daily conversations” with Grauer
regarding the exact terms and provisions of the
Agreement.

* Wensley and Grauer controlled the day-to-day
activities of TDG and “every detail” of TDG's
relationship with the plaintiffs.

* Although both Wensley and Grauer claimed to have
been ignorant of Bench's activities in New York, the
plaintiff's had alleged facts showing that based upon
their level of control over TDG and their control
of the negotiations, Wensley and Grauer “well may
have consented to Bench's activities for the benefit of
[TDG] and [TDG's] controlling shareholders.”

1d.

23 Section 302(a)(1) states:

As to a cause of action arising from any of the acts
enumerated in this section, a court may exercise
personal jurisdiction over any non-domiciliary, or
his executor or administrator, who in person or
through an agent:
1. transacts any business within the state or
contracts anywhere to supply goods or services in
the state[.]
N.Y. Civ. Prac. L & R. § 302(a)(1). (McKinney 2017)
(emphasis added).

24

In Kreutter, the court held that an individual
defendant (Downman, a corporate officer of
McFadden Oil Corporation, a Texas corporation)
and a corporate defendant (Harmony Drilling Co., a
Texas corporation) transacted business in New York
within the meaning of § 302(a)(1), through an agent,
McFadden Company, a Texas corporation that was
licensed to do business in New York and had its
principal place of business in New York. 71 N.Y.2d
at 464, 527 N.Y.S.2d 195, 522 N.E.2d 40. The court
held that personal jurisdiction could be exercised over
Downman and Harmony even though the plaintiff
did not deal directly with McFadden Oil, Harmony
or Downman. The court also found that the plaintiff
dealt with McFadden Company in New York, as the
agent of the Texas defendants so that its actions were
attributable to them and supported the assertion of
jurisdiction over them.

The Trustee contends that “Beith's conduct easily meets
[the Nelson Taylor ] standard.” Trustee's Opp'm at 83.
He asserts that that CIL's fate was determined by parties
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acting in the United States, and those parties were directed
in material part by Beith. To that end, the Trustee asserts
that:

* As one of two directors of CIL, Beith dominated the
affairs of CIL, and he exploited that control to benefit
himself and Apollo. Am. Compl. 4 11, 24, 50-56.

* From the outset of the CEVA “restructuring,”
Beith assembled a team of conflicted United States
actors to further the objectives of the CEVA Equity
Transfer. Id. 4 49.

* Beith retained and controlled Apollo's regular outside
counsel, Mintz Levin in the United States, to play an
instrumental role in transferring CEVA's equity from
CIL to CEVA Holdings. Id. 49 50-51, 56-57.

* Beith utilized Mintz Levin to arrange and supervise
vacuous negotiations between CIL and CEVA's legal
representatives and a secretive board meeting to
enable CIL's interest in CEVA to be wiped out. Id. §
56.

* Beith manipulated and changed the E & Y report while
it was being prepared by E & Y's New York valuation
team. Id. 99 64, 76, 78.

* In the Chapter 7 Case, CIL, while it was still under
the control of Beith, attempted to misuse the E &
Y Report to create a misleading impression in this
Court that Beith and *78 Turner relied on the E &
Y Report to justify the CEVA Equity Transfer. Id.
65, 121-22.

See Trustee's Opp'n at 83-84. 25 The Trustee misplaces his
reliance on Nelson Taylor. First, Beith is not a controlling
shareholder of CIL and CIL is not a closely held
corporation. Cf. Karabu Corp. v. Gitner, 16 F.Supp.2d
319,326 n.6 (S.D.N.Y. 1998) (Sotomayor, J.) (noting that
“[clases finding the benefit prong of Kreutter to be satisfied
typically have involved claims against the controlling
shareholders of closely held corporations ... ”). Next, in
Nelson Taylor, the “agent” was the corporate president
and the directors controlled the day-to-day activities of
TDG and “every detail” of TDG's relationship with the
plaintiffs. Here, in contrast, the alleged “agents” are
not CIL's employees or officers. Instead, the Amended
Complaint makes clear that the purported “agents” were
the professionals retained as outside service providers by
CIL and for CIL—namely, Paul Ricotta at Mintz Levin

and the valuation team of E & Y. See, e.g., Am. Compl.
94 51 (referring to CIL's counsel at Mintz Levin); § 57
(“Ricotta also proposed that CEVA should file a chapter
7 case (a U.S. proceeding) for the obligor of the CIL Cash
as a means of frustrating the ability of CIL—his firm's
client—to recover the CIL Cash.”); § 62 (“In early January
2013, Beith spoke to representatives of E & Y about
providing an opinion concerning restructuring options for
CIL and the value of CEVA's shares.”). Neither Mintz
Levin nor E & Y were retained by Beith as his personal
advisors, and Beith is not alleged to have control over
the day to day activities of these third-party professionals.
Even where courts have found personal jurisdiction
“predicated upon activities performed in New York for
a foreign corporation,” by an agent or professional, the
standard requires that “[tlhe agent must be primarily
employed by the defendant and not engaged in similar
services for other clients.” Wiwa v. Royal Dutch Petroleum

Co., 226 F.3d 88, 95 (2d Cir. 2000) (citing Miller v. Surf

Properties, Inc., 4 N.Y.2d 475, 481, 176 N.Y.S.2d 318,
151 N.E.2d 874 (1958)) (emphasis added). Cf. Rates Tech.
Inc. v. Cequel Commc'ns, LLC, 15 F.Supp.3d 409, 416
(S.D.N.Y. 2014) (noting that “[t]he bar for a plaintiff to
establish agency in the jurisdictional context is set high,”
and declining to find agency relationship for purposes of
personal jurisdiction where plaintiff did not allege that
third-party networks in New York were operated “solely
at the behest of [the defendant] and not for other clients
lacking network infrastructure in the area.”). Here too, the
Trustee has not alleged, and cannot possibly allege, that
Mintz Levin was providing legal services solely to Beith,
or that E & Y did not provide similar valuation services
for other clients, to render them binding agents of *79

Beith in the jurisdictional context. In short, Mintz Levin
and E & Y are not Beith's agents and personal jurisdiction
over Beith cannot be based upon actions taken by Mintz
Levin and E & Y in the forum. See Nursan Metalurji
Endustrisi A.S. v. MV TORM GERTRUD, No. 07 CV
7687, 2009 WL 536059, at *2 (S.D.N.Y. Feb. 27, 2009)
(“The attorneys and the investor relations firm allegedly
retained by Defendant Torm are considered independent
contracts for jurisdictional purposes. Their activities may
not be deemed, under agency law, to be attributable to
Defendant Torm.”); see also Indem. Ins. Co. of North
Am. v. K-Line Am., Inc., No. 06 Civ. 0615, 2007 WL
1732435, at *4 (S.D.N.Y. June 14, 2007) (concluding that
defendant's outside sales representatives and pro-staff are
not defendant's employees or agents).
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25 The Trustee also asserts that “Beith was also,

throughout, not just a director of CIL but a director
of (and investor in) Apollo, which the [Amended]
Complaint alleges to have committed numerous acts
in the U.S.” Trustee's Opp'n at 84. To the extent the
Trustee is asserting that Beith is subject to jurisdiction
in the U.S. based upon Apollo's actions in the United
States, the argument fails because Apollo was Beith's
employer, not Beith's agent, see Am. Compl. § 24
(“Upon information and belief, at all times relevant
to this Complaint: Beith was employed by Apollo
Global or an affiliate thereof ...”), and the Amended
Complaint fails to allege that Beith exercised any
control over Apollo. See, e.g., Nelson Taylor, 1997
WL 176325, at *5 (“[A] plaintiff need not establish
a formal agency relationship .... [Plaintiff] need only
convince the court that ... [the defendants] exercised
some control over [the company] in the matter”
and finding that Wensley and Grauer had “absolute
and total control” of TDG, and had controlled the
negotiations with the plaintiff).

In any event, even beyond Beith's lack of “minimum
contacts” with New York, it is plainly “unreasonable” to
exercise personal jurisdiction over him. As noted above,
the due process analysis consists of two parts: a minimum
contacts test, and a reasonableness analysis. The latter
calls for “an equitable balancing test” of the following
factors: (1) the burden that the exercise of jurisdiction
will impose on the defendant; (2) the interests of the
forum state in adjudicating the case; (3) the plaintiff's
interest in obtaining convenient and effective relief; (4)
the interstate judicial system's interest in obtaining the
most efficient resolution of the controversy; and (5)
the shared interest of the states in furthering social
substantive policies. Tymoshenko v. Firtash, No. 11 Civ.
2794, 2013 WL 1234943, at *5 (S.D.N.Y. March 27,
2013) (internal quotation marks and citations omitted).
“[TThe reasonableness prong of the due process inquiry
evokes a sliding scale: the weaker the plaintift's showing on
minimum contacts, the less a defendant needs to show in
terms of unreasonableness to defeat jurisdiction.” Id. See
also Porina v. Marward Shipping Co., No. 05 CIV. 5621,
2006 WL 2465819, at *6,2006 U.S. Dist. LEXIS 60535, at
*17 (S.D.N.Y. Aug. 24, 2006) (“[1]f a defendant's contacts
with the United States are weak, the plaintiff has to make
a stronger showing of reasonableness in order to show that
jurisdiction over the defendant is proper.”).

The Trustee argues that it is reasonable to impose personal
jurisdiction over Beith because: (1) Beith has New York

counsel to represent him in CIL's bankruptcy and this
Adversary Proceeding; (2) Beith has appeared in CIL's
Chapter 7 Case and this Adversary Proceeding for such
purposes that suit him; (3) Beith committed the acts in
question while employed by one U.S.-based enterprise
(Apollo) and a director of another (CIL); (4) there is no
financial hardship because Beith's defense costs are funded
by liability insurance and/or Apollo, and he appears to be
a wealthy individual in his own right; (5) there are frequent
direct flights between New York and London (and New
York is far easier to travel to than the Cayman Island); (6)
Beith periodically spends time in the United States because
his current employer—SilverLake—lists Beith's location
as New York; and (7) regardless of how the Court decides
the motions to dismiss, this Adversary Proceeding will
survive and proceed against Turner, who has not moved
to dismiss all of the claims against him, such that Beith
still would be required to give evidence in this case. See
Trustee's Opp'n at 85-86.

The Trustee's arguments are unconvincing. The Trustee
is incorrect about Beith's location of employment. Beith
works in SilverLake's London office, not in New York.
Likewise, Beith's prior employment with Apollo was out
of Apollo's London office, and nothing in the record
suggests *80 that Beith frequently travels to New

York. % Thereisalso nothing in the record supporting the
Trustee's speculation that Beith is a “wealthy individual”
and whose costs of litigation is being borne by Apollo
or insurance. In any event, Beith's financial well-being
is of no moment to the reasonableness of forcing him
to defend the litigation here. That Beith has New York
counsel and/or has appeared in this forum in the past
does not negate the burden and hardship imposed on
him in being sued here. The frequency of flights between
New York and London is also irrelevant. Finally, the
Trustee has not articulated what interest a Court sitting in
New York has, and what substantive social policies would
be advanced by U.S. courts, in adjudicating a litigation
between a foreign plaintiff and mostly foreign defendants
over a transaction that took place almost entirely outside
of the United States. While there is undoubtedly an
interest in the plaintiff obtaining convenient and effective
relief, the dismissal of Beith based on lack of personal
jurisdiction does not mean that the Trustee would not
be able to continue this Adversary Proceeding and
ultimately obtain effective relief. See, e.g., Eternal Asia
Supply Chain Mgmt. (USA) Corp. v. Chen, No. 12
CIV. 6390, 2013 WL 1775440, at *10 (S.D.N.Y. Apr.
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25, 2013) (finding that application of reasonableness
factors did not favor plaintiff where it would be a
weighty burden for the defendant to defend suit in New
York, which has no interest in determining a dispute
centered around California, and plaintiff's interests are
insufficient to tip the scales). Based on the foregoing,
it would be unreasonable for this Court to exercise in
personam jurisdiction over Beith, particularly in light of
the lack of minimum contacts Beith has with New York
as discussed above. See Sherwin—Williams Co. v. Avisep,
S.A. De C.V., No. 14-CV-6227, 2016 WL 354898, at
*7, 2016 U.S. Dist. LEXIS 10270, at *21 (S.D.N.Y.
Jan. 28, 2016) (stating that “[w]here, however, the
contacts that permit the imposition of jurisdiction under
a minimum contacts analysis are weak, the importance
of the reasonableness factors—each of which counsels
against the exercise of jurisdiction here—are enhanced”
and declining to exercise jurisdiction as unreasonable,
even where minimum contacts had been established (citing
Bank Brussels Lambert v. Fiddler Gonzalez & Rodriguez,
305 F.3d 120, 129 (2002)).

26

It is not clear what relevance there is to the fact the
Beith “committed the acts in question while employed
by one U.S.-based enterprise (Apollo) and a director
of another (CIL).” As noted above, Beith worked
at Apollo's London location, and CIL is a Cayman
Islands company. Neither of those positions supports
the argument that it would be reasonable for Beith
to be sued in New York for actions taken primarily
outside of the United States.

In sum, the Trustee has not made a prima facie showing
that the Court can assert personal jurisdiction over
Beith. However, after the motions were submitted to and
argued before the Court, the parties conducted further
discovery. That additional discovery may provide details
and information on matters relevant to this Court's
exercise of jurisdiction over Beith. As such, the Amended
Complaint is dismissed against Beith, without prejudice.
The Trustee is granted leave to replead additional facts as
to Beith's contacts with the United States as the basis for
establishing that this Court can exercise jurisdiction over
Beith, within 45 days of the entry of this Memorandum
Decision.

CEVA Finance

CEVA Finance seeks to dismiss Counts 13-19 against
it based on a lack of personal jurisdiction. The Trustee
contends that *81 the Court has personal jurisdiction

over CEVA Finance because (i) CEVA Finance
“maintains bank accounts and conducts business in the
United States,” and (ii)) CEVA Group Global Treasure
Department (which is the entity that oversees CEVA
Finance's pooling agreements) and CEVA Finance's in-
house counsel are tied to Houston, Texas. See Trustee's
Opp'n at 92.

[13] Before addressing those assertions, the Court
considers the Trustee's additional contention that the
Court “does not even need” personal jurisdiction over
CEVA Finance, because the Trustee's claims to the
CIL Cash are in rem claims. Id. That argument lacks
merit because even assuming, arguendo, that this Court
can exercise in rem jurisdiction over the CIL Cash,
CEVA Finance will not be subject to the jurisdiction
of this Court unless its contacts with the United States
satisfy the International Shoe minimum contacts test. See
Viacom Int'l, Inc. v. Melvin Simon Productions, Inc., 774
F.Supp. 858, 862 (S.D.N.Y. Oct. 1991) (“[Ulnder Shaffer
v. Heitner, 433 U.S. 186, 97 S.Ct. 2569, 53 L.Ed. 2d
683 (1977), all assertions of state court jurisdiction—in
personam, in rem and quasi in rem—must be evaluated by
the minimum contacts standard of International Shoe Co.
v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95
(1945) and its progeny.”); see also CME Media Enters.
B.V. v. Zelezny, No. 01-CIV-1733, 2001 WL 1035138,
at *3 (S.D.N.Y. Sept. 10, 2001) (“[J]urisdiction based on
property is usually subject to the same minimum contacts
test that is applied to in personam cases as set forth in

International Shoe [ ].”) (internal citation omitted). 27

27

The case relied upon by the Trustee in support
of his argument—McLean Industries—is inapposite
and actually included an extensive analysis by the
bankruptcy court on the issue of whether in personam
jurisdiction could be exercised over the defendant
on an action for injunctive relief and civil contempt
where there was in rem jurisdiction over property
of the debtor's estate. See U.S. Lines, Inc. v. GAC
Marine Fuels Ltd. (Inre McLean Indus. Inc. ), 68 B.R.
690, 691 (Bankr. S.D.N.Y. 1986) (“[T]he principal
issue to be resolved by this Court is whether GAC
Marine is subject to in personam jurisdiction before
this Court.”). Nowhere in McLean Industries does
the court indicate that personal jurisdiction over a
defendant party is not necessary where an in rem claim
has been asserted as to property of the estate.

Thus, the Court must determine whether the Trustee has
alleged in the Amended Complaint that CEVA Finance
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has sufficient “minimum contacts” with the United States
for purposes of exercising personal jurisdiction over it.
CEVA Finance functions as the in-house bank and
clearing house for CEVA Group. See Pijl Decl. § 6.
It is incorporated in the Netherlands and maintains
its principal place of business there. Id. § 4. It has
no employees. Id. q 5. Its two statutory directors are
citizens of the Netherlands and they conduct CEVA
Group's business from the Netherlands. /d. No document
may legally bind CEVA Finance unless it is executed
by one or both statutory directors. Id. On occasion,
the directors must obtain approval of CEVA Group's
Financial Officer, who is also located in the Netherlands.
Id. However, the Trustee is correct that CEVA Finance
has business contacts in the U.S. In its capacity as the
CEVA Group's in-house bank and clearing house, CEVA
Finance manages four cash pooling agreements. One is
with Citibank in New York, where it maintains a bank
account. Id. § 7. Moreover, since July 2014, employees
of the CEVA Group Global Treasury Department
(who are not CEVA Finance employees) have been
located in Houston, Texas. Id. § 11. They perform an
international function that relates to multiple CEVA
Group subsidiaries, including oversight of CEVA Group's
cash pooling arrangements. *82 Id. Finally, since 2013,
CEVA Finance has occasionally obtained legal advice
from a CEVA Group in-house counsel located in the
United States.

[14] [15] For a corporation, the “paradigm” bases for
the assertion of general jurisdiction are the corporation's
place of incorporation and principal place of business.
See Sonera Holding, B.V. v. Cukurova Holding A.S., 750
F.3d 221, 225 (2d Cir. 2014). No such jurisdiction exists
here, since, as set forth above, CEVA Finance's place
of incorporation and principal place of business is the
Netherlands. CEVA Finance's contracts with Citibank
in New York and CEVA Group's in house counsel and
representatives of its Global Treasury Department in the
U.S. do not alter that analysis because they are not so
“continuous and systematic” as to “render it essentially
at home in the [United States].” Daimler AG v. Bauman,
571 U.S. 117, 134 S.Ct. 746, 760-61, 187 L.Ed.2d 624
(2014). Nor do they support a finding of specific personal
jurisdiction because those contacts are not related, in any
way, to the matters at issue in the Amended Complaint.
See, e.g., Hosking v. TPG Capital Mgmt., L.P. (In re
Hellas Telecomm. ( Luxembourg) II SCA, 524 B.R. 488,
511 (Bankr. S.D.N.Y. 2015) (concluding that the alleged

contacts between certain foreign defendants were not
sufficiently related to the plaintiffs' claims such that
specific personal jurisdiction exists and dismissing those
non-U.S. defendants).

The allegations in the Amended Complaint are not
enough to establish that this Court can exercise personal
jurisdiction over CEVA Finance. However, as with the
jurisdictional analysis for Beith, the Trustee has taken
additional discovery since the submission and arguments
for the motions to dismiss that may provide further
details concerning the basis for this Court's exercise of
personal jurisdiction over CEVA Finance. Therefore, all
counts against CEVA Finance are dismissed for lack of
personal jurisdiction, but without prejudice to the Trustee
to replead within 45 days following the entry of this
Memorandum Decision to address these jurisdictional
deficiencies.

Having addressed the Rule 12(b)(2) motions, the Court
now turns its attention to the Rule 12(b)(6) motions.

Motion to Dismiss Counts 1,2 and 3

In Counts 1 and 2 of the Amended Complaint, the Trustee
seeks to avoid the CEVA Equity Transfer as actually
and constructively fraudulent under sections 548(a)(1)(A)
and (B) of the Bankruptcy Code, respectively, and, to the

extent necessary, preserve and recover the New CEVA
Shares pursuant to section 550 and 551 of the Bankruptcy
Code. See Am. Compl. §f 132-139 (Count 1); 4 140-
148 (Count 2). To the extent relief under section 548 is
not available to the Trustee, in Count 3, by application of
sections 544(b), 550 and 551, the Trustee seeks to avoid
the CEVA Equity Transfer under the U.K. Insolvency
Act of 1986, the Cayman Islands Companies Law, and/
or New York State Debtor and Creditors Law and, to
the extent necessary, preserve and recover the New CEVA

Shares. Id. 9 149-162. 28 The CEVA Defendants contend
that those Counts must be dismissed, with prejudice,
because the transfer at issue is foreign and sections 544,
548 and 550 of the Bankruptcy Code cannot be applied
extraterritorially. They also contend that, in any event,
international comity mandates that this *83 Court apply
Cayman Islands law in resolving those claims. In that
regard, the CEVA Defendants contend that, in contrast to
U.S. law, Cayman law does not allow for the avoidance of
constructive fraudulent transfers. Accordingly, the CEVA
Defendants assert that the Court should dismiss Counts
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1, 2 and 3, with prejudice, and if anything, allow the
Trustee to assert an intentional fraudulent transfer claim
under Cayman law in this proceeding, divorced from any
aspect of the Bankruptcy Code. The Trustee opposes
the motion and contends that he has adequately pled
claims for both actual and constructive fraudulent transfer
under section 548 and 544(b) of the Bankruptcy Code, as
well as any other applicable law. Trustee's Opp'n at 42.
Moreover, he denies that either the “presumption against
extraterritoriality” or principles of international comity
preclude application of section 548 herein. Id. Further, he
maintains that even if the Court finds that section 548 is
not available to him, the Amended Complaint adequately
pleads avoidance claims under both United Kingdom
(“U.K.”) and Cayman law, although he contends that the
Court should apply U.K. law. Id. He asserts that, in any
event, the fraudulent transfer claims survive the CEVA
Defendants' motion to dismiss, and there is no basis for
the Court to abstain from resolving them on the grounds
of comity. The Court considers those arguments below.

28 Specifically, the Trustee alleges that the CEVA Equity

Transfer can be avoided under sections 238 and 423 of
the U.K. Insolvency Act of 1986, sections 146 and 147
of the Cayman Islands Companies Law, and sections
273, 274, 275 and 276 of the New York Debtor &
Creditor Law. See Am. Compl. § 160.

Presumption Against Extraterritoriality

[16] “Itis a longstanding principle of American law ‘that
legislation of Congress, unless a contrary intent appears,
is meant to apply only within the territorial jurisdiction
of the United States.” ” EEOC v. Arabian Am. Oil Co.,
499 U.S. 244, 248, 111 S.Ct. 1227, 113 L.Ed.2d 274 (1991)
(“Aramco”) (quoting Foley Bros., Inc. v. Filardo, 336 U.S.
281, 285, 69 S.Ct. 575, 93 L.Ed. 680 (1949)). Accord, RJR
Nabisco, Inc. v. European Cmty., — U.S. , 136 S.Ct.
2090, 2100, 195 L.Ed.2d 476 (2016) (“Nabisco™); Morrison
v. Nat'l Australia Bank, Ltd., 561 U.S. 247, 130 S.Ct. 2869,
177 L.Ed.2d 535 (2010) (“Morrison”). This principle is
expressed in a “canon of statutory construction known as

the presumption against extraterritoriality: Absent clearly
expressed congressional intent to the contrary, federal
laws will be construed to have only domestic application.”
Nabisco, 136 S.Ct. at 2100 (citation omitted).

[17] In assessing whether sections 544, 548, and 550
of the Bankruptcy Code apply extraterritorially, the
Court must conduct a two-part inquiry, as articulated in

Morrison. First, the Court must determine “whether the
presumption against extraterritoriality has been rebutted
—i.e., whether the statute gives a clear, affirmative
indication that it applies extraterritorially.” Nabisco,
136 S.Ct. at 2101. See also Societe General plc v.
Maxwell Commc'n Corp. (In re Maxwell Commc'n Corp.
ple), 186 B.R. 807, 816 (S.D.N.Y. 1995) (“Maxwell
I’), affd on other grounds, 93 F.3d 1036 (2d Cir.
1996) (“Maxwell IT”) (noting that “if the presumption
[against extraterritoriality] is implicated, an inquiry into
Congressional intent must be undertaken to determine if
Congress intended to extend the coverage of the relevant
statute to such extraterritorial conduct.”). “ [U]nless there
is the affirmative intention of Congress clearly expressed’
to give a statute extraterritorial effect, ‘we must presume
it is primarily concerned with domestic condition.” ”
Morrison, 561 U.S. at 255, 130 S.Ct. 2869 (quoting
Aramco,499 U.S. at 248, 111 S.Ct. at 1227). Thus, “[w]hen
a statute gives no clear indication of an extraterritorial
application, it has none.” Id. If it is determined that the
statute applies extraterritorially, the inquiry ends. See
*84 Spizz v. Goldfarb Seligman & Co. (In re Ampal-Am.
Israel Corp. ), 562 B.R. 601, 605 (Bankr. S.D.N.Y. 2017);
Nabisco, 136 S.Ct. at 2101.

18y [19]
extraterritorial, then at the second step [the Court
must] determine whether the case involves a domestic
application of the statute[.]” Nabisco, 136 S.Ct. at 2101.
See also Maxwell I, 186 B.R. at 816 (“after identifying
the conduct proscribed or regulated by the particular
legislation in question, a court must consider if that
conduct occurred outside of the borders of the U.S.”)
(citation omitted). To do so, the Court must look to the
“focus” of the statute. Nabisco, 136 S.Ct. at 2101. That
is, it must determine whether the transactions at issue
are “the objects of the statute's solicitude” or are among
the “transactions that the statutes seek to ‘regulate.
Morrison, 561 U.S. at 266, 130 S.Ct. 2869 (citations
omitted). “If the conduct relevant to the statute's focus
occurred in the United States, then the case involves a
permissible domestic application even if other conduct
occurred abroad[.]” Nabisco, 136 S.Ct. at 2101. That is
because the presumption against extraterritoriality “has
no bearing when the conduct which Congress seeks
to regulate occurs largely in the United States—that
is when the regulated conduct is domestic rather than

5 9

exterritorial.” French v. Liebmann (In re French), 440
F.3d 145, 149 (4th Cir. 2006), cert. denied, 549 U.S. 815,

[20] However, “[i]f the statute is not
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127 S.Ct. 72, 166 L.Ed.2d 25 (2006). (internal citations
and quotations omitted). However, if the statute is not
extraterritorial, and “the conduct [relevant to the statute's
focus] occurred in a foreign country, then the case involves
an impermissible extraterritorial application regardless
of any other conduct that occurred in U.S. territory.”
Nabisco, 136 S.Ct. at 2101.

Whether The Avoidance Statutes Apply Extraterritorially

[21] [22] 23] The Court will first consider whether

the Bankruptcy Code's avoidance and recovery provisions
apply extraterritorially. Cf. id. (“Because a finding of
extraterritoriality at step one will obviate step two's ‘focus’
inquiry, it will usually be preferable to proceed in [that]
sequence ... we do not mean to prelude courts form staring
at step two in appropriate cases.”) The presumption
against extraterritorial application “represents a canon
of construction, or a presumption about a statute's
meaning, rather than a limit upon Congress's power to
legislate.” Morrison, 561 U.S. at 255, 130 S.Ct. 2869 (citing
Blackmer v. United States, 284 U.S. 421, 437, 52 S.Ct.
252, 76 L.Ed. 375 (1932)). “While the presumption can
be overcome only by a clear indication of extraterritorial
effect, an express statement of extraterritoriality is not
essential.” Nabisco, 136 S.Ct. at 2102. However, “[i]f
the legislative purpose is not ‘unmistakably clear,” any
ambiguity in the statute must be resolved in favor of
refusing to apply the law to events occurring outside
U.S. territory.” Maxwell I, 186 B.R. 807, 818 (S.D.N.Y.
1995) (quoting Labor Union of Pico Korea v. Pico Prods.,
968 F.2d 191, 195 (2d Cir. 1992)). Nothing in the
language of sections 544, 548 and 550 of the Bankruptcy
Code suggests that Congress intended those provision
to apply to foreign transfers. Cf. Barclay v. Swiss Fin.
Corp. Ltd. (In re Midland Euro Exch. Inc.), 347 B.R.
708, 717 (Bankr. C.D. Cal. 2006) (“Nothing in the text
of [11 U.S.C.] § 548 indicates congressional intent to
apply it extraterritorially.”); Maxwell I, 186 B.R. at 8§19
(“[N]othing in the language or legislative history of [11
U.S.C.] § 547 expresses Congress' intent to apply the
statute to foreign transfers.”); Sec. Inv'r Prot. Corp. v.
Bernard L. Madoff Inv. Sec. LLC, 513 B.R. 222, 228
(S.D.N.Y. 2014) (“Nothing in [ *85 11 U.S.C. § 550(a) ]
suggests that Congress intended for this section to apply
to foreign transfers ...”) (hereinafter “MadofflCACEIS”).
Thus, the Court must examine the “context, including
surrounding provisions of the Bankruptcy Code, to
determine whether Congress nevertheless intended that
[those] section[s] apply extraterritorially.” Id. (internal

citation omitted). See also Morrison, 561 U.S. at 265, 130
S.Ct. 2869 (noting that, in evaluating whether a statute
applies abroad, “context can be consulted as well as [the
language of the statute].”).

[24] Although section 548 speaks of avoiding transfers
of “an interest of the debtor in property,” 11 U.S.C. §
548(a), and section 550(a) authorizes the debtor to recover
the “property” or “value of the property” to the extent
transfers are avoided under section 548, the Bankruptcy
Code does not define the term “property.” The Trustee
contends that in assessing the breadth of the coverage of
those provisions, the Court should look to the meaning
of “property of the estate” as set forth in section 541
of the Bankruptcy Code. He argues, in substance, that
because the term “property of the estate” encompasses
“property wherever located,” as of the commencement
of the case (11 U.S.C. § 541(a)(1)), including “[a]ny
interest in property that the trustee recovers” under
section 550 of the Bankruptcy Code (see id. § 541(a)(3)), it
follows that the avoidance provisions of the Bankruptcy
Code allow the Trustee to avoid and recover property
that, absent unlawful transfer, would rightfully constitute
estate property, including such property that is located
overseas. See Trustee's Opp'n at 47. That is essentially
what Judge Lifland found in Sec. Inv'r Prot. Corp. v.
Bernard L. Madoff Inv. Sec. LLC (Inre Bernard L. Madoff
Inv. Sec. LLC), 430 B.R. 501 (Bankr. S.D.N.Y. 2012)
(“MadoffIBLI’), and for that reason, the Trustee contends
that this Court should be guided by that decision and find
that section 548 applies extraterritorially.

In that case, the Bureau of Labor Insurance (“BLI”),
a Taiwanese entity, invested in Fairfield Sentry Ltd.
(“Fairfield Sentry”), a large feeder fund organized in the
British Virgin Islands that invested substantially all of its
assets in the SIPA debtor, Bernard L. Madoff Investment
Securities LLC (“BLMIS”). That was the vehicle through
which Bernard Madoff operated his Ponzi scheme. Id.
at 509. In response to its customer BLI's redemption
request, Fairfield Sentry withdrew funds from BLMIS
that originated from a BLMIS bank account in New
York, and, at BLI's direction, wired those funds to a BLI
bank account in New York. Thereafter, BLI caused the
redemption payment to be sent to BLI's bank account
in London. Id. Following his appointment, the BLMIS
trustee resolved the estate's claims against Fairfield Sentry
under the avoidance and recovery provisions of the
Bankruptcy Code. Thereafter, the trustee sued BLI under
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section 550 of the Bankruptcy Code, to recover the
redeemed funds, as a subsequent transferee of those
funds, on the grounds that the initial transfers from
BLMIS to Fairfield Sentry were “avoidable” under
section 548. Id. at 520. BLI moved to dismiss the
trustee's complaint, arguing, among other things, that
the presumption against extraterritoriality precluded the
application of section 550 of the Bankruptcy Code. Id.
at 506, 520. In accordance with Morrison, the court
first considered the “focus” of the Bankruptcy Code's
avoidance and recovery provisions and found that “the
focus of the avoidance and recovery sections is on the
initial transfers that deplete the bankruptcy estate and not
on the recipient of the transfers or subsequent transfers.”
Id. at 524. From that, it found that the application
*86 of section 550 was domestic because the depletion
of the BLMIS estate occurred in New York and the
fact that BLI received BLMIS's fraudulently transferred
property in a foreign country did not make the trustee's
application of this section extraterritorial. Id. at 524-25.
The court then considered whether Congress intended
for section 550 to have extraterritorial application. It
found that “Congress demonstrated its clear intent for
the extraterritorial application of section 550 through
interweaving terminology and cross-references to relevant
Code provisions.” Id. at 527. In summary, the court
reasoned that:

(i) “property of the estate,” under Section 541, includes
all property worldwide; (ii) the avoidance provisions
of Sections 544(b), 547, and 548 ... incorporate the
language of Section 541—“an interest of debtor in
property”—to delineate the extent to which transfers
can be avoided, i.e., that which would have been
property of the estate but for the improper transfer can
be avoided; and (iii) Section 550 explicitly authorizes the
recovery of all transfers that have been avoided, which
necessarily includes overseas property.

Id. at 527. In reaching that conclusion, among other
things, the court noted that Congress's use of the
terminology “interest of the debtor in property” in
the avoidance provisions and section 541(a) “is not
coincidental.” Id. Relying on Begier v. L R.S.,496 U.S. 53,
110 S.Ct. 2258, 110 L.Ed.2d 46 (1990), the court found
that “property subject to avoidance is defined by ‘property
of the estate’ in section 541,” and that the term “property
of the debtor,” as used in the avoidance provisions, “is
best understood as that property that would have been
part of the estate had it not been transferred before

the commencement of the bankruptcy proceedings.” Id.
(quoting Begier v. Internal Revenue Serv., 496 U.S. 53,
58, 110 S.Ct. 2258, 110 L.Ed.2d 46 (1990)). Noting that
the court in In re French concluded that the avoidance
provisions' reference to section 541 also incorporates that
section to permit the avoidance of overseas transfers, the
court found that “Congress explicitly incorporated the
language of Section 541 to allow a trustee to maximize
recoveries for the bankruptcy estate by permitting the
avoidance of any transfer that would have been property
of the estate, which necessarily includes assets fraudulently
transferred outside the United States.” Id. at 528 (citing

French, 440 F.3d at 152).29 *87 From that, the court
concluded that because section 550 “allows a trustee to
recover any transfer to the extent it has been avoided][,]”
and “the use of the term ‘transfer’ specifically refers to
all transfers ‘avoided under the [avoidance provisions of
the Bankruptcy Code],” by incorporating the avoidance
provisions by reference ... Congress expressed intent for
the application of Section 550 to fraudulently transferred
assets outside the United States and the presumption
against extraterritoriality does not apply.” Id.

29 French involved the application of section 548 of the

Bankruptcy Code to a transfer of a house located
in the Bahamas. There, the debtor, a U.S. resident,
gifted the house to her two children, both U.S.
residents. Shortly after the children recorded the
transfer, an involuntary chapter 7 petition was filed
against the debtor by her creditors. 440 F.3d at 148.
After an order for relief was entered against the
debtor, the chapter 7 trustee commenced an adversary
proceeding against the children to avoid the transfer
of the house as a constructively fraudulent transfer
under § 548(a)(1)(B). Id. The children conceded that
the trustee had established a prima facie case to avoid
the transfer, but they moved to dismiss arguing that
the U.S. avoidance laws should not apply to the
Bahamian transfer. Id. at 149. The bankruptcy court
denied the motion and the district court affirmed. On
appeal, the Fourth Circuit did not resolve whether the
transfer was extraterritorial. Rather, it ruled that by
incorporating the term “property of the estate” into
the definition of in § 548 of the Bankruptcy Code,
“Congress made manifest its intent that § 548 apply
to all property that, absent a prepetition transfer,
would have been property of the estate, wherever that
property is located.” Id. at 152. The Fourth Circuit
reasoned that:

Section 541 defines “property of the estate” as,

inter alia, all “interests of the debtor in property.”
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11 U.S.C. § 541(a)(1). In turn, § 548 allows the
avoidance of certain transfers of such “interest[s] of
the debtor in property.” 11 U.S.C. § 548 (a)(1). By
incorporating the language of § 541 to define what
property a trustee may recover under his avoidance
powers, § 548 plainly allows a trustee to avoid any
transfer of property that would have been “property
of the estate” prior to the transfer in question—
as defined by § 541—even if that property is not
“property of the estate” now. Cf. Begier v. Internal
Revenue Serv., 496 U.S. 53, 58, 59 n.3, 110 S.Ct.
2258, 110 L.Ed.2d 46 (1990) (reaching a similar
conclusion about another avoidance provision, §
547 of the Bankruptcy Code); Cullen Ctr. Bank &
Trust v. Hensley (In re Criswell), 102 F.3d 1411,
1416 (5th Cir. 1997) (“These § 541 ‘property of the
estate’ definitions have been directly linked with the
term ‘interest of the debtor in property’ under §
547(b).”).
Id. at 152.
The CEVA Defendants contend that MadoffIBLI does
not withstand scrutiny because the phrase “interest of
the debtor in property” under section 541(a) is different
from the language in sections 544 and 548 and provides a
temporal limitation that excludes property transferred by
a debtor in possession pre-petition. See CEVA Reply at
6. Specifically, they contend that although property of the
estate includes “interests of the debtor in property as of
the commencement of the case,” a debtor does not have
an interest in property transferred prepetition that is the
subject of an avoidance action until the transfer is avoided
and the property is recovered. Id. (citing 11 U.S.C. §§
541(a)(1), (3)). They argue that the property at issue here
does not qualify as “property of the estate” under section
541 because it was not an interest of CIL at the time of the
bankruptcy filing, and it has not yet been recovered. Id. As
support for that argument, they rely on MadofflCACEIS,
513 B.R. 222 (S.D.N.Y. 2014). That case involved the
BLMIS trustee's efforts to recover, as alleged fraudulent
transfers, redemption payments made abroad to foreign
feeder funds, which thereafter transferred those payments
to certain foreign individuals and entities. The trustee sued
to recover those payments from the feeder funds, as the
initial transferees of the alleged fraudulent transfer, and
from the foreign persons and entities, as alleged immediate
and mediate transferees of the payments. Id. at 225. A
number of the alleged subsequent transferees, including
CACEIS Bank and CACEIS Bank Luxembourg, moved
to dismiss the trustee's complaints in their respective
adversary proceedings arguing that section 550(a)(2) of

the Bankruptcy Code did not apply extraterritorially
and therefore could not reach subsequent transfers made
abroad by one foreign entity to another. Id. at 226.
The District Court granted those defendants' motion
to withdraw the reference so that it could consider

that issue. 7 ° In applying the Morrison methodology,
the court first considered the “regulatory focus” of the
Bankruptcy Code's avoidance and recovery provisions,
to determine whether the trustee was seeking to apply
section 550 extraterritorially. The court found that “[o]n
a straightforward reading of section 550(a), this recovery
statute focuses on ‘the property transferred’ and the
fact of its transfer, not the debtor[,]” and *88 that
section 548 “focuses on the nature of the transaction
in which property is transferred, not merely the debtor
itself.” Id. at 227. Accordingly, the court concluded
that “[ulnder Morrison, the transaction being regulated
by section 550(a)(2) is the transfer of property to
a subsequent transferee, not the relationship of that
property to a perhaps-distant debtor.” Id. The court found
that in considering both the location of the subsequent
transfers and the component events of those transfers,
the BLMIS trustee was seeking to apply section 550(a)
(2) extraterritorially, because the foreign initial transferees
were transferring assets abroad to their foreign customers.
Id. at 228. Next the court considered whether Congress
intended for section 550(a) to apply to foreign transfers
and concluded that it did not, noting that “[n]othing in
[the language of section 550(a)(2) ] suggests that Congress
intended for this section to apply to foreign transfers ...”
Id. at 228. In seeking to rebut the presumption against
extraterritoriality, the trustee argued that because section
541(a) of the Bankruptcy Code, which defines “property
of the estate,” is incorporated into the avoidance and
recovery provisions of the Bankruptcy Code to define the
transfers that may be avoided, and because section 541(a)
defines “property of the estate™ to include certain specified
property “wherever located and by whomever held,” it
follows that the avoidance provisions equally apply to
estate property “wherever located and by whomever held”
and thus have extraterritorial application. Id. at 228-29.
The court rejected that argument. Adopting the holding
and logic of Fed. Deposit Ins. Corp. v. Hirsch (In re
Colonial Realty Co.),980 F.2d 125, 131 (2d Cir. 1992), the
court ruled that

whether ‘property of the estate’
includes property ‘wherever located’
is irrelevant to the instant inquiry:
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fraudulently transferred property
becomes property of the estate only
after it has been recovered by
the Trustee, so section 541 cannot
supply any extraterritorial authority
that the avoidance and recovery
provisions lack on their own.

Id. at 229. In doing so, the court noted that in Maxwell
1, the District Court rejected a similar argument with
regard to the extraterritorial application of the avoidance
provisions under section 547. Id. at 230. The Maxwell
I court likewise relied on Colonial Realty, and found
that “[blecause preferential transfers do not become
property of the estate until recovered, § 541 does
not indicate that Congress intended § 547 to govern

extraterritorial transfers.” Maxwell I, 186 B.R. at 820. 3l
Thus, the court in Madoffl CACEIS found that the trustee
could not use section 550(a)(2) to reach “purely foreign
subsequent transfers,” because the “presumption against
extraterritorial application of federal statutes ha[d] not
been rebutted.” 513 B.R. at 231.

30 The motions to dismiss before the District Court were
briefed before Judge Lifland issued the MadoffIBLI
opinion, and the Madoff/CACEIS decision did not
mention that opinion.

31

In affirming Maxwell I, the Second Circuit did not
address the issue of the extraterritorial application
of the avoidance provisions. It limited its analysis
to the application of the doctrine of comity. See
Maxwell II, 93 F.3d at 1055 (“We decline to decide
whether, setting aside considerations of comity,
the ‘presumption against extraterritoriality’ would
compel a conclusion that the Bankruptcy Code does
not reach the prepetition transfers at issue.”).

[25] The Trustee contends that the CEVA Defendants'
reliance upon Madoffl CACEIS is misplaced for several
reasons. First, he says that the case is inapplicable on
its facts because there the trustee sought to recover
a subsequent transfer received abroad by a foreign
transferee from a foreign transferor under section 550(a)
(2), while here, the Trustee seeks to avoid an initial transfer
of property of CIL, a U.S. debtor, to CEVA Holdings, an
*89 initial transferee. See Trustee's Opp'n at 50. He also
contends that MadofflCACEIS is inapplicable because
that case is limited to the recovery of transfers under
section 550, not the avoidance of the transfer. Id. The
Court finds no merit to those contentions. The District

Court's analysis of the extraterritorial reach of § 550(a)
(2) did not turn on the fact that the transferee was a
subsequent, and not initial, transferee, or that the trustee
only sought to recover avoided transfers. Rather, it turned
on the court's interpretation of the application of § 541(a)
to the avoidance provisions, in light of Second Circuit
authority. See MadofflCACEIS, 513 B.R. at 228 (noting
that “section 541's definition of ‘property of the estate’
may be relevant to interpreting ‘property of the debtor’
does not necessarily imply that transferred property is to
be treated as ‘property of the estate under section 541
prior to recovery by the Trustee.”). That rationale applies
equally to sections 548 and 550(a)(1). The Trustee further
asserts that while the Colonial Realty court stated that
transferred property, while in the transferee's hands, is
not technically property of the estate, applying that to
contradict the trustee's avoidance power is circular. See
Trustee's Opp'n at 49. As support, the Trustee argues that
because Begier stands for the proposition that the purpose
of the avoidance provisions is to recover property that
would have would have belonged to the estate absent the
transfer, it follows that the avoidance statutes are designed
to look at property of the estate aspirationally. Id. The
Court disagrees. The law in this circuit is clear—property
that is the subject of an avoidance action is not considered
property of the estate until it is recovered. As the Colonial
Realty court explained:

In accordance with 11 U.S.C. § 541(a)(1) (1988),
the property of a bankruptcy estate includes (with
exceptions not presently pertinent) “all legal or
equitable interests of the debtor in property as of the
commencement of the case;” and pursuant to 11 U.S.C.
§ 541(a)(3) (1988), the property of a bankruptcy estate
also includes “[a]ny interest in property that the trustee
recovers” under specified Bankruptcy Code provisions,
including 11 U.S.C. § 550 (1988).... “If property that
has been fraudulently transferred is included in the
§ 541(a)(1) definition of property of the estate, then
§ 541(a)(3) is rendered meaningless with respect to
property recovered pursuant to fraudulent transfer
actions.” Further, “the inclusion of property recovered
by the trustee pursuant to his avoidance powers in a
separate definitional subparagraph clearly reflects the
congressional intent that such property is not to be
considered property of the estate until it is recovered.”

In re Colonial Realty Co., 980 F.2d at 131 (citation
omitted) (quoting In re Saunders, 101 B.R. 303, 305
(Bankr. N.D. Fla. 1989)). Further, the Trustee may be
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overstating the significance of Begier. There, a chapter
7 debtor sought to avoid and recover a transfer made
by a debtor within ninety days of the petition date in
satisfaction of a debt owing for trust fund taxes pursuant
to sections 547 and 550 of the Bankruptcy Code. The
issue before the Supreme Court was whether at the time
of the transfer, the transferred funds were property of the
estate as set forth in § 541 of the Bankruptcy Code. 496
U.S. at 59, 110 S.Ct. 2258. In considering that matter, the
Supreme Court noted that while “[t]he reach of § 547(b)'s
avoidance power ... is limited to transfers of ‘property of
the debtor[,]” the Bankruptcy Code does not define that
term. Noting that “the purpose of the avoidance provision
is to preserve the property within the bankruptcy estate[,]”
the Supreme Court found that the term “property of the
debtor” as used in *90 section 547(b) “is best understood
as the property that would have been part of the estate
had it not been transferred before the commencement
of the bankruptcy proceedings.” Id. For “guidance,” the
Supreme Court turned to section 541, “which delineates
the scope of ‘property of the estate’ and serves as the
postpetition analog to § 547(b)'s ‘property of the debtor.’
” Id. The Supreme Court determined that the trustee
could not avoid the transfers because “the debtor does
not own an equitable interest in property he holds in
trust for another, that interest is not ‘property of the
estate.” Nor is such an equitable interest ‘property of the
debtor’ for purposes of § 547(b).” Id. at 59, 110 S.Ct.
2258. Thus, Begier did not address issues relating to the
extraterritorial application of the avoidance provisions.
See Inre Ampal-Am. Israel Corp., 562 B.R. at 608 (““ Begier
did not deal with the issue of extraterritoriality.”). Its
focus was on the extent of the debtor's interest in the
money transferred prepetition. Id. (stating “[t]he issue
before the Supreme Court [in Begier | was whether the
transferred property was property of the debtor within
the meaning of Bankruptcy Code § 541 at the time of the
transfer.”)

The Trustee raises two additional points. First, he
contends that application of MadoffICACEIS to the facts
here “would be poor public policy” and “[p]rohibiting
the Trustee from recovering the CEVA Equity Transfer
would “create an easy way to for the debtors to defraud
their creditors,” because “[a] foreign entity could transfer
its assets to another foreign entity and then file a
U.S. Bankruptcy case.” Trustee's Opp'n at 50. However,
as the MadofflCACEIS court noted in response to a
similar argument, “the desire to avoid such loopholes

in the law ‘must be balanced against the presumption
against extraterritoriality, which serves to protect against
unintended clashes between our laws and those of other
nations which could result in international discord.” ”
513 B.R. at 231 (quoting In re Euro Exch. Inc., 347 B.R.
708, 718 (Bankr. C.D. Cal. 2006)). See also Morrison, 561
U.S. at 270, 130 S.Ct. 2869 (in rejecting a policy-based
argument on why U.S. securities laws should apply to
certain transactions occurring abroad, the Supreme Court
observed that “[iJt is our function to give the statute the
effect its language suggests, however modest that may be,
not to extend it to admirable purposes it might be used to
achieve.”).

[26] Finally, the Trustee contends that, in any event, this
Court is not bound by either the logic of, or conclusions
reached in, Madoffl CACEIS. See Trustee's Opp'n at
51. The Court agrees with that proposition. See In re
Jamesway Corp., 235 B.R. 329, 336 n.1 (Bankr. SD.N.Y.
1999) (“[W]here the bankruptcy court sits in a multi-judge
district, it is not bound by principles of stare decisis by
the decision of a district judge in that district. Indeed,
bankruptcy courts in this district have reached different
conclusions with regard to the application of that decision.
In Weisfelner v. Blavatnik (Inre Lyondell Chem. Co. ), 543
B.R. 127 (Bankr. S.D.N.Y. 2016), a liquidating trustee
sought to avoid and recover pre-petition shareholder
distributions as fraudulent transfers under sections 548
and 550 of the Bankruptcy Code. After finding that the
transfers were extraterritorial, Judge Gerber, held that
section 548 applied extraterritorially. Id. at 153-55. In
so ruling, the court relied on, among other things, In
re French, 440 F.3d 145. The court found that when
read in conjunction with section 548, section 541(a)(3)
demonstrates that Congress intended to apply section 548
extraterritorially. In part, the court reasoned:

Section 541(a)(3) provides that any
interest in property that the trustee
recovers under section 550 becomes
property of *91 the estate. Section
550 authorizes a trustee to recover
transferred property to the extent
that the transfer is avoided under
either section 544 or section 548.
It would be inconsistent (such that
Congress could not have intended)
that property located anywhere in
the world could be property of the
estate once recovered under section
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550, but that a trustee could not
avoid the fraudulent transfer and
recover that property if the center
of gravity of the fraudulent transfer
were outside of the United States.
It is necessary to rule as the French
court did in order to protect the in
rem jurisdiction of the bankruptcy
courts over assets that Congress has
declared become property of the
estate when recovered under section
541(a)(3).

543 B.R. at 154-55. In reaching that conclusion, the court
recognized that in Colonial Realty, the Second Circuit
concluded that “fraudulently conveyed property does not
become property of the estate until it is recovered.” Id. at
153 (footnote omitted). However, the court viewed that as
“just a matter of timing[,]” and reasoned that it was “not at
all the same thing as finding a lack of Congressional intent
to allow property to be recovered on an extraterritorial
basis.” Id. The court noted that to the extent his decision
was inconsistent with Madoffl CACEIS and Maxwell I, he
“respectfully disagree[d]” with those decisions. /d. at 153
n.l11.

In contrast, in In re Ampal-Am. Israel Corp., 562 B.R.
601 (Bankr. S.D.N.Y. 2017), Judge Bernstein found those
decisions to be persuasive in rejecting a claim that section
547 of the Bankruptcy Code applied extraterritorially.
There, a chapter 7 trustee sued to avoid and recover a
single prepetition transfer made by the debtor in Israel to
an Israeli law firm, as a preference pursuant to sections
547 and 550 of the Bankruptcy Code. The court dismissed
the trustee's claim because it found that “Congress did
not intend the avoidance provisions of the Bankruptcy
Code to apply extraterritorially, and the transfer at issue
occurred in Israel.” Id. at 603. In considering whether
section 547 applied extraterritorially, the court conducted
an in depth analysis of the holdings in Maxwell I, French,
Begier, MadoffIBLI, MadofflCACEIS and Lyondell (from
which this Court has benefitted) and, relying on Maxwell
I and MadofflCACEIS, found that section 547 did not.
Id. at 612. Like those courts, Judge Bernstein focused, in
part, on the plain language of the relevant provisions of
the Bankruptcy Code and the corresponding jurisdictional
sections. Accordingly, to that end, he noted that by its
terms, section 541(a)(1) applies only to property of the
estate or property of the debtor at the time the case is
commenced, and that property that is the subject of an

avoidance action does not fall within either category,
because it does not become estate property until after it
is recovered. Id. (“Property transferred to a third party
prior to bankruptcy in payment of an antecedent debt
is neither property of the estate nor property of the
debtor at the time the bankruptcy case is commenced, the
only two categories of property mentioned in Bankruptcy
Code § 5417.). See also Maxwell I, 186 B.R. at 820
(“Because preferential transfers do not become property
of the estate until recovered, § 541 does not indicate
that congress intended § 547 to govern extraterritorial
transfers.” (citing Colonial Realty, 980 F.2d at 131));
Madoffl CACEIS, 513 B.R. at 229 (“whether ‘property
of the estate’ includes property ‘wherever located’ is
irrelevant to the instant inquiry: fraudulently transferred
property becomes property of the estate only after it has
been recovered by the Trustee. So section 541 cannot
supply any extraterritorial authority that the avoidance
and recovery provisions lack *92 on their own.”). In a
similar vein, the court noted the significance of language
missing from section 547. The court found that because
sections 541(a)(1) and 28 U.S.C. § 1334(e)(1) expressly

encompass property “wherever located,” 32 and section
547 does not, “ ‘the presumption against extraterritoriality
operates to limit [section 547] to its terms.” Id. (quoting
Morrison, 561 U.S. at 265, 130 S.Ct. 2869). See also
Madoffl CACEIS, 513 B.R. at 230 (quoting Morrison and
noting that “the fact that section 541, by virtue of its
‘wherever located’ language, applies extraterritorially may
cut against the Trustee's argument [that section 550(a)
(2) applies extraterritorially.]”). Finally, focusing on a
different issue, the court found that the Madoff/BLI and
French courts misplaced their reliance on Begier in finding
that the “property of the debtor,” as used in the avoidance
provisions, encompasses property that would have been
estate property had it not been transferred prepetition.
As the court noted (and as discussed above), the focus
in Begier was on whether transferred property was
property of the debtor within the scope of section 541(a)
(1), not whether section 547 applied extraterritorially.
Accordingly, the court found that “[t]he Supreme Court
read section 541(a) as a limitation on the trustee's avoiding
powers, not as an expansion of those powers.” Id.

32 Section 541(a)(1) of the Bankruptcy Code states

that “property of the estate” includes all “legal
or equitable interests of the in property as of the
commencement of the case ... wherever located.” 11
U.S.C. § 541(a)(1). Section 1334(e)(1) provides that
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the district court shall have exclusive jurisdiction “of
all of all the property, wherever located, of the debtor
as of the commencement of such case, and of property
of the estate.” 28 U.S.C. § 1334e)(1).

Congress has not expressed an affirmative intent for
sections 548 and 550 to be applied extraterritorially,
and nothing in the text of those sections indicates
such an intent. Like the courts in Madoff/ CACEIS and
Ampal, this Court finds that Congress's failure to do so,
particularly in light of the fact that sections 541(a)(1)
and 1334(e) expressly apply extraterritorially, operates to
limit sections 548 and 550 to their terms. Moreover, the
Court agrees with Maxwell I, and MadofflCACEIS that
in assessing the scope of the Bankruptcy Code's avoidance
provision section 541(a)(1) is irrelevant because property
that is the subject of an action does not become estate
property until it is recovered. See Maxwell I, 186 B.R.
at 820; Madoffl CACEIS, 513 B.R. at 229. See also In re
Midland Euro Exch. Inc., 347 B.R. at 718 (holding that
“allegedly fraudulent transfers do not become property
of the estate until they are avoided.”); Ampal, 562 B.R.
at 612 (“Property transferred to a third party prior to
bankruptcy in payment of an antecedent debt is neither
property of the estate nor property of the debtor at the time
the bankruptcy case is commenced, the only two categories
of property mentioned in Bankruptcy Code.”). To be sure,
as the Lyondell court noted, application of section 541(a)
(3) might be viewed as to give rise to a “timing” problem.
543 B.R. at 154 (observing that “it is hard to believe that
Congress intended for the Code to apply extraterritorially
with respect to property of the estate, but not to apply
extraterritorially with respect to what would have been
property of the estate but for a fraudulent transfer.”).
However, as the Maxwell I court noted, “ * [w]hen it
desires to do so, Congress knows how to place the highs
seas within the jurisdictional reach of a statute.” ” 186
B.R. at 820 (quoting Argentine Republic v. Amerada Hess
Shipping Corp. 488 U.S. 428, 440, 109 S.Ct. 683, 691, 102
L.Ed.2d 818 (1989). Congress has not “clearly expressed”
that sections 548 and 550 apply *93 extraterritorially and
the Court finds that they do not.

Whether This Litigation Involves Extraterritorial
Application of the Avoidance Statutes

[27] The Court will now consider whether the
Trustee is seeking to apply the avoidance provisions
extraterritorially. Because the Trustee is seeking to avoid
the CEVA Equity Transfer pursuant to sections 548(a)(1)

(A) and (B) of the Bankruptcy Code, the Court “looks to
the regulatory focus of the Bankruptcy Code's avoidance
and recovery provisions specifically.” MadoffICACEIS,
513 B.R. at 227. In an actual fraudulent transfer under
§ 548(a)(1)(A), the “objects of the statute's solicitude”
are transfers by a debtor seeking to “hinder, delay or
defraud” its creditors. See 11 U.S.C. § 548(a)(1)(A).
For constructively fraudulent transfers under section §
548(a)(1)(B), the “transactions that the statute seeks
to ‘regulate,” ”
equivalent value,” by insolvent transferors, or transferors
rendered insolvent by the transfer. See 11 U.S.C. § 548(a)
(1)(B). Section 550 complements those provisions by
providing for the recovery of an avoided transfer from an
initial or subsequent transferee. See 11 U.S.C. § 550(a).
In that way, sections 548 and 550 “work in tandem to
further the Code's policy of maximizing the value of
the bankruptcy estate by permitting a trustee to avoid
certain transfers that deplete the estate and recover the
payments for the benefit of creditors.” Madoff/BLI, 480
B.R. at 524; see also In re French, 440 F.3d at 154 (noting
that avoidance provisions “protect creditors by preserving

are transfers for “less than reasonably

the bankruptcy estate against illegitimate depletions.”).
The focus of those avoidance and recovery provisions is
the initial transfer that depletes the property that would
have become property of the estate. MadoffIBLI, 480
B.R. at 524; accord Begier v. Internal Revenue Serv.,
496 U.S. 53, 58, 110 S.Ct. 2258, 110 L.Ed.2d 46 (1990)
(stating that the purpose of “the [preference] avoidance
provision is to preserve the property includable within the
bankruptcy estate—the property available for distribution
to creditors.”); In re French, 440 F.3d at 154 (“[T]he Code's
avoidance provisions protect creditors by preserving the
bankruptcy estate against illegitimate depletions.”); but
compare MadofflCACEIS, 513 B.R. at 227 (“[Ulnder
Morrison, the transaction being regulated by section
550(a)(2) is the transfer of property to a subsequent
transferee, not the relationship of that property to a
perhaps-distant debtor.”).

At issue in the Amended Complaint is the authorization
by CIL, a Cayman Islands company, of the issuance of
stock in CEVA Group, an English and Wales company, to
CEVA Holdings, a Marshall Islands company. See Am.
Compl. 99 3, 9, 13, 27, 28, 133. The allegedly aggrieved
Petitioning Creditors are Cayman Island entities, and
the PIK Notes evidencing their claims were entered into
by CIL and the London Branch of Credit Suisse, as
Administrative Agent, with payments being tendered in
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London. See Declaration of Howard Schub [Case No. 13—
11272, ECF No. 7,], Ex. E (Debt Instrument Agreement),
at 1-3. The purportedly fraudulent “transfer” that the
Trustee seeks to recover is CEVA Group's issuance of
additional shares to CEVA Holdings, which diluted CIL's
ownership interest in CEVA Group by 99.99%. See Am.
Compl. q 3 (defining “CEVA Equity Transfer” as the
issuance of “a massive amount of new CEVA shares
to ... [CEVA Holdings] in exchange for nothing.”). Not
only was the transfer one among foreign entities that
allegedly harmed foreign creditors, it was accomplished
outside of the United States by: (i) CIL, acting through
its board at a series of meetings chaired in London,
consenting to *94 CEVA Group's recapitalization and
restructuring; and (ii) CEVA Group issuing “New CEVA
Shares” in accordance with U.K. law during a meeting of
shareholders in London, attended by a representative of
CIL who consented to the issuance. See Chapman Decl.,
Ex. E (CIL RSA), §§ 2(c), 3(a), Ex. C (Form of CEVA
Group Shareholder Resolutions), at 1-2. Thus, the CEVA
Defendants contend that the challenged conduct in this
case is foreign, not domestic.

The Trustee disagrees. He contends that in determining
where the challenged conduct took place, the Court
should consider all component events of the transfers, to
ascertain whether the “center of gravity” of the transfer
is the United States. See Trustee's Opp'n at 44 (citing
Florsheim Grp., Inc. v. USAsia Int'l Corp. (In re Florsheim
Grp., Inc.), 336 B.R. 126, 130 (Bankr. N.D. IIl 2005)
(“In analyzing preferential transfers, courts have applied
a ‘center of gravity’ test, under which they look at the
facts of the case to determine whether they have a centers
of gravity outside the United States.”) (internal citation
and quotations omitted)). The Trustee contends that
the “center of gravity” of the CEVA Equity Transfer
is the United States, and, as such, the transfer is a
domestic transaction to which U.S. avoidance laws apply,
because the CEVA Defendants, the Directors, Apollo
and their respective agents allegedly planned and hatched
the scheme to divest CIL of the CEVA Equity in the

United States. See Trustee's Opp'n at 43-44. 33

the Trustee overstates the significance of those contracts
with the United States. First, the Amended Complaint
is clear that *95 CIL's professionals, Appleby and E &
Y were located in the Cayman Islands and that Appleby

However,

“perform[ed] significant work.” See Am. Compl. 9 51
(“Mintz Levin and Appleby began to perform significant
work regarding the potential CEVA transaction in

January 2013.”); see also id. Y 58-59 (describing work
performed by Appleby); Y 84-87 (same). Moreover, “it
is a rare case of prohibited extraterritorial application
[of a statute] that lacks all contact with the territory of
the United States.” Morrison, 561 U.S. 247, 266, 130
S.Ct. 2869, 177 L.Ed.2d 535 (2010). Further, courts in
this district have questioned whether the “component
parts test” remains relevant in light of the Supreme
Court's rejection in Morrison of the “conduct and effects”

test, 3 4 similar test used by the Second Circuit in
determining where the conduct at issue occurred. See Sec.
Inv'r Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC
(In re Madoff), No. 08-01789, 2016 WL 6900689, at
*21 (Bankr. S.D.N.Y. Nov. 22, 2016) (finding irrelevant
“ ‘where the defendants engaged in business regarding
the transaction” and ‘where the parties' relationship was
centered when conducting the transaction underling the

5 %

debt that triggered the transfers and noting that
the analysis was similar to the conducts and effects
test abrogated by the Morrison court). See also Official
Comm. Of Unsecured Creditors of Arcapita Bank B.S.C.
(¢) v. Tadhamon Capital B.S.C. (In re Arcapita Bank
B.S.C.(c)), 575 B.R. 229, 247 (Bankr. S.D.N.Y. 2017)
(questioning the continued applicability of the component
parts analysis test advocated by Maxwell I, because it
“was decided before Morrison, which changed the legal
landscape on this issue.”). Instead, under Morrison, the
focus of the inquiry is on where the challenged conduct
(here the issuance of the New CEVA Shares) occurred.
That is plainly outside the United States.

33

In particular, he alleges in the Amended Complaint
that:
The CEVA Equity Transfer was performed for
the benefit of Apollo (Am. Compl. 9 2-3, 8) and
engineered and directed by Apollo in New York.
(Id. 19 3-4, 8, 10-11.)
Apollo controlled the Debtor and each of the
Defendants from the U.S. (Id. 9 2-3, 8, 27-28.)
The CEVA Equity Transfer was performed for
Apollo's benefit. (Id. Y 2-3, 8.)
One of CIL's two directors who enabled the
CEVA Equity Transfer, Turner, resided and
worked in New York. (Id. 99 11, 23.)
CIL's other director, Beith, performed multiple
acts to advance the scheme while physically
present in New York headquarters, and directed
numerous communications and instructions to
agents and actors in New York that were critical
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to the CEVA Equity Transfer. (Id. 99 25, 54; see
also Beith Decl. Y 14-15.)

The final form of the CEVA Equity Transfer
was negotiated between lawyers at the U.S.
firms of Mintz Levin and Akin Gump, including
elements deliberately designed to hinder, delay
and defraud CIL's creditors. (/d. 99 97-107.)
The CIL RSA among CIL (executed by the
Directors), Louis Cayman and CEVA, pursuant
to which CIL agreed to the CEVA Equity
Transfer, provides that it shall be governed by
the internal laws of the State of New York. (Id.
9 108.)

The removal of CIL's officers that left Apollo's
employees in sole control of CIL was determined
by Apollo in New York and effectuated by Mintz
Levin. (1d. 1 54-55.)

The E & Y Report and the MS Report were
prepared in New York, and “restructuring”
advice was provided by Houlihan Lokey from its
New York City office. (Id. 19 5, 8, 67-68, 76, 94,
121.)

Mintz Levin, in New York and Massachusetts,
actively worked to help conceal the Directors'
fraudulent conduct, including by furnishing
misleading representations to this Court in the
Chapter 7 Case. (See, e.g., id. Y 11, 51, 57, 79,
103-07.)

The CEVA Enterprise has headquarters and vast
operations in the United States. (Id. 9 1, 8, 27.)
None of the parties have employees or any
substantial business operations in Cayman
Islands.

34 The “effects” test asked “whether the wrongful

conduct had a substantial effect in the United States
or upon United States citizens.” Morrison, 561 U.S.
at 257, 130 S.Ct. 2869. The “conducts” test asked
“whether the wrongful conduct occurred in the
United States.” Id. at 257, 130 S.Ct. 2869 (quotations
omitted).

Finally, and in any event, application of the “center
of gravity” test, given the allegations in the Amended
Complaint, does not support the Trustee's assertion that
the issuance of the New CEVA Shares was a domestic
transaction. Under that test, courts “look at the facts
of a case to determine whether they have a center of
gravity outside the United States.” In re Florsheim Grp.,
Inc., 336 B.R. 126, 131 (N.D. IIl. 2005). In doing so,
“the court considers the location of the assets as well as
the component events of those transactions.” Maxwell
I, 186 B.R. at 817. See also Florsheim Grp., Inc., 336

B.R. at 131 (noting the “courts generally consider all
component events of a financial transaction, rather than
one dispositive factor, to determine where it took place.”).
Here, as set forth above, the issuance of the New CEVA
Stock took place outside of the United States. To be
sure, the Trustee has alleged that the avoidance claims
and CEVA Equity Transfer have some connection to
the United States. However, the inquiry is whether these
connections alleged are significant enough to render
the CEVA Equity Transfer a domestic transaction.
See, e.g., Weisfelner v. Blavatnik (In re Lyondell Chem.
Co.), 543 B.R. 127, 150-51 (Bankr. S.D.N.Y. 2016)
(“[E]ven where the claims touch and concern the territory
of the United States they must do so with sufficient
force to displace the presumption against extraterritorial
application.” (quoting Kiobel v. Royal Dutch Petroleum
Co., 569 U.S. 108, 133 S.Ct. 1659, 185 L.Ed.2d 671
(2013))). They are not.

*96 It is undisputed that CIL retained professionals
outside the United States. However, even assuming
that the CEVA Equity Transfer was negotiated and
documented at least in part by Turner and Beith and CIL's
professionals in the United States, it is not enough to
make the CEVA Equity Transfer a domestic transaction.
See, e.g., Maxwell I, 186 B.R. at 817 (sale of assets that
funded transfers, and even initiation of transfers in the
United States, are “more appropriately characterized as
a ‘preparatory step’ ” to the extraterritorial transfers);
Morrison, 561 U.S. at 271-72, 130 S.Ct. 2869 (rejecting the
notion that section 10(b) claim at issue was domestic even
as a significant portion of fraudulent conduct occurred
in the United States); MadofflCACEIS, 513 B.R. at
228 (chain of transfers originating in New York from
a New York-based debtor insufficient to conclude that
transfers occurred domestically); In re Lyondell Chem.
Co., 543 B.R. at 149 (rejecting the trustee's arguments that
“at least some of the decisions to make the December
Distributions were made in the United States[,]” and that
“the December Distribution was initiated by and occurred
at the direction of Blavatnik” rendered the distribution
at issue domestic); see also Official Comm. of Unsecured
Creditors v. Transpac. Corp. (Inre Commodore Int'l Ltd. ),
242 B.R. 243, 260 (Bankr. S.D.N.Y. 1999), aff'd, 2000
WL 977681, 2000 U.S. Dist. LEXIS 9790 (S.D.N.Y. July
14, 2000) (transfer approved by board of directors and
documented by professionals in United States insufficient

to outweigh Bahamian interests in transactions). 3
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35 To the extent that the Trustee is arguing that the CIL

RSA's choice of New York law renders the CEVA
Equity Transfer domestic, the fraudulent transfer
claims are not contract claims but tort claims that are
not governed by the CIL RSA.

The CEVA Equity Transfer is the transfer that the Trustee
seeks to avoid and recover under sections 548 and 550 of
the Bankruptcy Code. It was not a domestic transfer and,
as such, it cannot be avoided under those provisions.

Application of Sections 544 and 551

[28] As noted previously, in Count 3, the Trustee seeks
to avoid the CEVA Equity Transfer pursuant to U.K.,

Cayman and/or New York state law by application of

sections 544(b) and 550 of the Bankruptcy Code. Am.

Compl. 9 160-161. In relevant part, section 544(b) states:

[T]he trustee may avoid any transfer
of an interest of the debtor in
property or any obligation incurred
by the debtor that is voidable under
applicable law by a creditor holding
an unsecured claim that is allowable
under section 502 of this title or that
is not allowable only under section
502(e) of this title.

11 US.C. § 544(b)(1). Having determined that
the presumption against extraterritoriality bars the
extraterritorial application of section 548 of the
Bankruptcy Code, and that the CEVA Equity Transfer
is a foreign transfer, the Court must consider whether
that ruling should extend to section 544(b). The Trustee
contends that it would be “senseless” for the court to
do so, because by its terms, that section incorporates
whatever law may be “applicable.” The Trustee maintains
that because section 544(b) is unambiguous, it “must
be construed according to the meaning of its words.”
Trustee's Opp'n at 53 (quoting Hayden v. Pataki, 449
F.3d 305, 314-15 (2d Cir. 2006)). From that, he asserts
that as used in the statute, the term “applicable law”
should be read to include foreign law. Thus, he maintains
that by application of section 544(b), he can seek to
avoid the CEVA Equity Transfer under foreign law,
including U.K. law. Id. at 54. He argues *97 that he
is entitled to do so, because he is not attempting “an
‘extraterritorial’ exportation of U.S. law[,]” but rather,
through section 544(b), he is seeking to bring foreign
law into a U.S. bankruptcy proceeding. Id. However,

the Trustee is still attempting to apply U.S. avoidance
laws to a foreign transaction. As the Court has already
found, incorporation of the “interest of the debtor in
property” language does not manifest a clear intention
by Congress that such provision has extraterritorial
application. Furthermore, “broad, boilerplate language
such as the term [“applicable law”] is insufficient to
overcome the presumption against extraterritoriality.”
Maxwell I, 186 B.R. at 819 (finding “nothing in the
language or legislative history of § 547 expresses Congress'
intent to apply the statute to foreign transactions.”). The
Court is not persuaded that the inclusion of the phrase
“voidable under applicable law” gives section 544(b) de
facto extraterritorial application. The Court finds that it
does not. As the Court has previously determined, the
CEVA Equity Transfer was not a domestic transfer. As
such, it cannot be avoided under section 544(b) of the
Bankruptcy Code.

[29] In relevant part, section 551 of the Bankruptcy Code
states that “[a]ny transfer avoided under [sections 544
and 548] ... is preserved for the benefit of the estate but
only with respect to property of the estate.” 11 U.S. C.
§ 551. As such, it does not provide for an independent
cause of action. Rather, it creates a statutory effect to a
transfer that has been avoided under, for instance, sections
544 or 548. That effect is automatic, and springs into
existence upon a successful avoidance under other sections
of the Code, such as sections 544 or 548. See, e.g., 5 A.
Resnick & H. Sommer, COLLIER ON BANKRUPTCY
4/551.01 (16th ed. 2015). Based upon the foregoing, it has
no application to this case.

International Comity
301 131]
that application of the avoidance and recovery provisions
of the Bankruptcy Code is precluded by principles
of international comity. See CEVA MTD at 27-29.
“[IInternational comity is a separate notion from the
‘presumption against extraterritoriality,” which requires
a clear expression from Congress for a statute to reach
non-domestic conduct.” Maxwell IT, 93 F.3d 1036, 1047
(2d Cir. 1996) (citation omitted). Rather, it “is the
recognition which one nation allows within its territory
to the legislative, executive, or judicial acts of another
nation, having due regard both to international duty
and convenience, and to the rights of its own citizens,
or of other persons who are under the protection of
its laws.” Hilton v. Guyot, 159 U.S. 113, 164, 16 S.Ct.

[32] The CEVA Defendants also contend
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139, 40 L.Ed. 95 (1895). The doctrine “is concerned
with maintaining amicable working relationships between
nations, a ‘shorthand for good neighbourliness, common
courtesy and mutual respect between those who labour
in the adjoining judicial vineyards.” JP Morgan Chase
Bank v. Altos Hornos de Mex., S.A. de C.V., 412 F.3d
418, 423 (2d Cir. 2005) (quoting British Airways Bd. v.
Laker Airways Ltd., [1984] E.C.C. 36, 41 (Eng. C.A.)).
The doctrine is applied not as “an imperative obligation
of courts but rather [a]s a discretionary rule of practice,
convenience, and expediency.” Royal & Sun Alliance Ins.
Co. of Canada v. Century Int'l Arms, Inc., 466 F.3d 88,
92 (2d Cir. 2006) (internal quotation marks and citation
omitted).

[33] [34] As a general matter, the doctrine of comity

embraces two concepts: “comity of the courts” and
“comity of nations.” See *98 Hartford Fire Ins. Co. v.
California, 509 U.S. 764, 817, 113 S.Ct. 2891, 125 L.Ed.2d
612 (1993) (Scalia, J., dissenting). By application of the
former, also known as “adjudicative” or “abstention”
comity, “judges decline to exercise jurisdiction over
matters more appropriately adjudged elsewhere[.]” Id. See
also Maxwell IT, 93 F.3d at 1047 (noting that the “so-called
comity among courts,” “may be viewed as a discretionary
act of deference by a national court to decline to exercise
jurisdiction in a case properly adjudicated in a foreign
state[.]”); JP Morgan Chase Bank v. Altos Hornos de
Mexico, S.A. de C.V.,412 F.3d at 424 (noting that comity
among courts “involves not a choice of law but rather
the discretion of a national court to decline to exercise
jurisdiction over a case before it when that case is pending
in a foreign court with proper jurisdiction.”) (citation
omitted).

[35] In contrast, “comity of nations,” or “prescriptive
comity,” is “the respect sovereign nations afford each
other by limiting the reach of their laws. That comity
is exercised by legislatures when they enact laws, and
courts assume it has been exercised when they come
to interpreting the scope of laws their legislatures have
enacted. It is a traditional component of choice-of-law
theory.” Hartford Fire Ins. Co., 509 U.S. at 817, 113 S.Ct.
2891 (Scalia, J., dissenting). See also Maxwell 11,93 F.3d
at 1047 (prescriptive comity “is a canon of construction
[that] might shorten the reach of the statute.”); Mujica
v. AirScan Inc., 771 F.3d 580, 598 (9th Cir. 2014)
(“[L]egislative or ‘prescriptive comity’ ... guides domestic

courts as they decide the extraterritorial reach of federal
statutes.”).

The CEVA Defendants assert that in filing this action,
“[t]he Trustee is attempting to bypass the legitimate
interests of having Cayman law govern this dispute to gain
advantage of the more generous avoidance provisions of
the U.S. Bankruptcy Code.” CEVA MTD at 31. They
contend that because CIL, a Cayman Islands domiciled
company, is already a debtor in a home based parallel
insolvency proceeding, the Cayman Islands has a greater
interest in adjudicating the avoidance claims than the
United States. They also assert that because there is
an actual conflict between U.S. and Cayman fraudulent
transfer law, this Court should dismiss the Trustee's
avoidance claims so they can be heard by a Cayman court,
or at the very least evaluate these claims strictly under
the laws of the Cayman Islands. CEVA MTD at 28—
29. The Trustee disputes those contentions and contends
that this Court is the only suitable forum for bringing
the fraudulent transfer claims. See Trustee's Opp'n at 58.
He also contends that if U.S. law does not apply to the
adjudication of the avoidance claims, the Court should
apply U.K. law, not the law of the Cayman Islands, and
that there is no conflict between U.K. and U.S. fraudulent
transfer law. See id. at 51-52.

[36]  [37]
proceedings is a factor relevant to application of the
“comity of courts” doctrine. See, e.g., Royal & Sun
Alliance Ins. Co. v. Century Int'l Arms, Inc., 466 F.3d 88,
93 (2d Cir. 2006). However, “the mere existence of an
adequate parallel action, by itself, does not justify the
dismissal of a case on grounds of international comity
abstention.” Id. “Abstention comity, or ‘comity among
courts,” is concerned with which court should decide the
parties' rights, and relatedly, whether a U.S. court should
enforce a foreign bankruptcy court's order relating to
the debtor's assets or the adjudication of a creditor's
claim.” SMP Ltd. v. SunEdison, Inc. (In re SunEdison),
577 B.R. 120, 131 (Bankr. S.D.N.Y. 2017). Under this
doctrine, courts in the United States will refrain from
“adjudicat[ing] creditor claims that are the subject of
a foreign bankruptcy proceedings” *99 and, in doing
s0, defer to those proceedings, “so long as the foreign
proceedings are procedurally fair and ... do not contravene
the laws or public policy of the United States.” JP Morgan
Chase Bank v. Altos Hornos de Mexico, S.A. de C.V.,
412 F.3d at 424 (citing Cunard S.S. Co. Ltd. v. Salen

[38] The pendency of parallel insolvency
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Reefer Servs, AB, 773 F.2d 452, 457-59 (2d Cir. 1985)).
In that way, “[a]bstention comity aims to prevent an ‘end-
run’ around the foreign bankruptcy proceeding|.]” In re
SunEdison, 577 B.R. at 131.

[39] The Trustee argues that the International Protocol
“conclusively resolves” the question of comity, and that
the pendency of the Cayman Islands Proceeding is not
a bar to the prosecution of Counts 1, 2 and 3 of the
Amended Complaint in this Court. The purpose of that
agreement is to “promote the orderly administration
of the estate of the [Debtor] and avoid duplication of
work and expense or conflict” by “setting forth the
allocation of various duties and responsibilities to be
undertaken by the JOLs and the Trustee.” International
Protocol § 2. The Trustee maintains that, to that end,
this Court is the proper forum in which the avoidance
claims should be adjudicated because under the protocol,
the Cayman Court and Joint Liquidators “have each
renounced interest in having the fraudulent conveyance
claims heard in the Cayman Court.” Trustee's Opp'n at 57
(citations omitted). As support, he cites to the following
provisions of the protocol:

If, upon consultation, the JOLs and the Trustee jointly
conclude that the liquidation of any assets owned by the
Company should be effected by the Trustee, the JOLs
and the Trustee will agree in writing the asset(s) to be
liquidated by the Trustee. Similarly, if the JOLs and
the Trustee jointly conclude that the liquidation of any
assets owned by the Company should be effected by the
JOLs, the JOLs and the Trustee will agree in writing the
asset(s) to be liquidated by the Trustee. (International
Protocol at 4 5.1.)

The approval of this Protocol by the Cayman Court
shall constitute the Cayman Court's authorisation,
without further order, for the JOLs to permit the
Trustee to effect the liquidation of such asset(s). (Id. at
15.3)

The JOLs and Trustee have identified various potential
claims and causes of action which may be pursued
for the benefit of the Company. Following further
investigation of those claims, the JOLs and the Trustee
will jointly consider whether each claim is most closely
connected with the US or with another territory. (/d. at

q7.1)

Where the JOLs and Trustee agree that such claims
are most closely connected with the US, or that it is
in the best interests of the Company that claims be
pursued in the US, the Trustee is authorized to pursue
such claims in accordance with section 5 herein. The
approval of this Protocol by the Cayman Court shall (i)
constitute authorization for the JOLs to leave the task
of prosecuting any claims and/or causes of action to the
Trustee; and (ii) constitute sanction of those claims by
the Cayman Court, to the extent necessary. (Id. at 9 7.2)

To be sure, as set forth above, the protocol provides
a process pursuant to which the Joint Liquidators and
Trustee can, among themselves, and without further order
of either court, select the forum in which to prosecute
estate claims. Moreover, the Joint Liquidators have
determined, among other things, that the Trustee's pursuit
of the Amended Complaint in the United States “appears
to be in the best interests of the Debtor's creditors|,]”
and that it was “appropriate for the Original Complaint
to be issued in the U.S., and it was in the *100 best
interests of the Debtor and its estate to file and prosecute
the Original Complaint in the Bankruptcy Court.” See
First Declaration of Matthew Wright [ECF No. 42], at §
10. They have also advised that they “have no intention
of prosecuting such claims before the Cayman Court[,]”
because “it would probably be a breach of the terms
of the International Protocol[,]” and, in any event, “the
required sanction of the Cayman Court to commence
separate proceedings would be difficult to obtain.” Id.
In this light, the Trustee contends that in invoking the
doctrine of comity among the courts as grounds for
dismissing Counts 1, 2 and 3, in favor of pursuing those
claims in the Cayman Court, the CEVA Defendants “have
it backwards” because they are “attempting to impose
their wishes on foreign liquidators who do not wish to
bring the claims [in the Cayman Court], and a foreign
court that has long since issued an order deferring in
favor of the U.S. Court.” Trustee's Opp'n at 58. As such,
they say that the CEVA Defendants “are attempting
to disrupt an established environment of cooperation
and harmonization between the two jurisdictions.” Id.
(emphasis original). However, the Trustee overstates
both the import of the International Protocol and the
significance of the Joint Liquidators' consent to the
Trustee's pursuit of the Amended Complaint in this Court.
The protocol does not specify the court in which particular
claims will be resolved or the law that will govern
resolution of the claims, and neither court has deferred
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to the other on any matter, let alone those relating to the
resolution of claims held by the estate against third parties.
Moreover, the Joint Liquidators' conclusion that the
United States is the appropriate forum in which to pursue
the claims set forth in the Amended Complaint is plainly
not binding on the CEVA Defendants or this Court.
However, there is no question that under Cayman law, the
Trustee has standing to pursue this litigation. Cf. Official
Comm. of Unsecured Creditors v. Transpacific Corp., Ltd.
(In re Commodore Int'l Ltd.), 242 B.R. 243, 248-50
(Bankr. S.D.N.Y. 1999) (dismissing creditors' committee's
complaint seeking to avoid transfers under U.S. avoidance
laws where dual insolvency proceedings were pending
in the United States. and The Bahamas, in part on
the grounds that committee lacked standing because
Bahamian court had ruled that Bahamian liquidators
lacked authority under Bahamian law to consent to the
committee's prosecution of the action). Moreover, the
Trustee asserts that this Court is the only suitable forum
in which to bring the fraudulent transfer claims because it
is unlikely that the Joint Liquidators could get leave from
the Cayman Court to bring suit in the Cayman Islands.
To that end, they note that under Cayman law, unless
the Defendants are served with process in the Cayman
Islands or submit to the jurisdiction of that court, the
Joint Liquidators could not sue the Defendants unless
they apply for, and receive, permission from the Cayman
Court to serve the Defendants outside of the Cayman
Islands. See First Declaration of J. Ross McDonough
[ECF No. 41], 49 12. The Trustee contends that it is
unlikely that the Cayman Court would grant such relief
because it is doubtful that under Cayman Islands law,
the Cayman Court has the power to authorize the Joint
Liquidators to do so, and it is unlikely that the court
would grant such permission, even if it had the power to
do so. Id. Y 17-21, 24. Moreover, he contends that in any
event, as a condition to granting such relief, the Cayman
Court would have to find that Cayman Islands is the
“forum conveniens” or most appropriate forum in which
to conduct that litigation. The Trustee maintains that it is
unlikely that the Cayman Court would do so, especially
because the CEVA Defendants have not moved to dismiss
*101 all of the Counts of the Amended Complaint and,
as such, there would be duplicative or parallel proceedings
in the Cayman Islands and the United States. Id. Y 25-26,
29. The Court finds that those practical concerns, coupled
with the Court's desire to foster the goal of cooperation
among this Court and the Cayman Court, as generally
contemplated by the International Protocol, particularly

in light of both courts' willingness to permit the Joint
Liquidators and the Trustee to select the forum in which
to bring avoidance actions, provide sufficient grounds to
allow the adjudication of the avoidance claims to proceed
in this Court.

[40] However, it does not follow that U.S. law will govern
the resolution of those claims. In determining which law
to be applied, the rule is that this Court “[must] apply
the law of the jurisdiction having the greatest interest
in the litigation. Koreag, Controle et Revision, S.A. v.
Refco FIX Assocs. (In re Koreag, Controle et Revision,
S.A4.), 961 F.2d 341, 350 (2d Cir.), cert, denied, 506
U.S. 865, 113 S.Ct. 188, 121 L.Ed.2d 132 (1992). To
make that determination, the Court will engage in a
choice-of-law analysis guided by the factors set out in
the Restatement (Third) of Foreign Relations § 403. See,
e.g., Hartford Fire Ins. Co. v. California, 509 U.S. 764,
818-19, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1993) (“In
sum, the practice of using international law to limit the
extraterritorial reach of statutes is firmly established in
our jurisprudence. In proceeding to apply that practice to
the present cases, I shall rely on the Restatement (Third)
[of Foreign Relations § 403] for the relevant principles of
international law.”) (Scalia, J. dissenting); Gucci America,
Inc. v. Weixing Li, 768 F.3d 122, 139 (2d Cir. 2014)
(“We have previously suggested that when a court order
will infringe on sovereign interests of a foreign state,
district courts may appropriately conduct an analysis
using the framework provided by § 403 of the Restatement
(Third) of Foreign Relations Law, entitled ‘Limitations on
Jurisdiction to Prescribe.” ). These factors “correspond
to familiar choice-of-law principles.” Maxwell II, 93
F.3d at 1048 (noting that “[t]he analysis must consider
the international system as a whole in addition to the
interests of the individual states, because the effective
functioning of that system is to the advantage of all
the affected jurisdictions.”). Thus, in undertaking that
analysis, the Court must determine whether application of
U.S. law would be “reasonable” in light of the competing
interests of the United States and any foreign state. See
id. at 1047; MadofflCACEIS, 531 B.R. at 231 (“Courts
conducting a comity analysis must engage in a choice-of-
law analysis to determine whether application of U.S. law
would be reasonable under the circumstances.”). See also
Restatement (Third) of Foreign Relations (1986) § 403(1)
(“a state may not exercise jurisdiction to prescribe law
with respect to a person or activity having connections
with another state when the exercise of such discretion



AMERICAN BANKRUPTCY INSTITUTE

In re CIL Limited, 582 B.R. 46 (2018)

is unreasonable.”). Whether the application of U.S. law
would be reasonable turns on an evaluation of all relevant
factors including “the link between the regulating state
and the relevant activity, the connection between the state
and the person responsible for the activity (or protected
by the regulation), the nature of the regulated activity and
its importance to the regulating state, the effect of the
regulation on justified expectations, the significance of the
regulation to the international system, the extent of other
states' interests, and the likelihood of conflict of other
states' regulations.” Maxwell I1,93 F.3d at 1048 (citing the
Restatement (Third) of Foreign Relations Law of the U.S.
§403(2)).

*102 The Trustee contends that this Court's connection
to and interest in the litigation far outweighs that of the
Cayman Court. In particular, he notes that the Amended
Complaint alleges that the CEVA Equity Transfer was
orchestrated in the United States while, in contrast, CIL's
only material connection to the Cayman Islands is that it is
registered there. See Trustee's Opp'n at 61-62. Moreover,
he contends that if U.S. law is not applicable, the Court
should apply the U.K. law. Id. at 60. He says this is so,
because (a) CEVA Group is a U.K. entity (Am. Compl.
9 27); (b) CEVA Group is the asset of CIL that was
misappropriated when it issued the New CEVA Shares to
CEVA Holdings, which, itself is a non-Cayman entity (id.
99 3, 28); (c) virtually none of the conduct alleged in the
Amended Complaint occurred in the Cayman Islands, and
that which did was directed by parties outside of Cayman;
(d) CIL did not conduct business in the Cayman Islands;
(e) CIL was operated by non-Cayman directors; and (f)
the only business person who can be found outside the
United States is Beith, a citizen and alleged resident of the
U.K.

The Court finds that the Cayman Islands has a greater
interest in the adjudication of the avoidance claims than
the United States or the U.K. First, there are plenary
insolvency proceedings pending on behalf of CIL in
the Cayman Islands. The Trustee purports to challenge
the legitimacy of those proceedings and alleges that
the Defendants put CIL into the Cayman Liquidation
Proceedings in bad faith and for the sole purpose of
delaying and hindering CIL's creditors. See Am. Compl.
9 117. For purposes of the comity analysis, the Court
attaches no weight to that assertion. The Cayman Court,
not this Court, is the appropriate forum for challenging
the bona fides of those insolvency proceedings. Other

factors weigh heavily in support of the application of
Cayman law, including: (i) CIL is a Cayman Islands
entity; (ii) since its incorporation CIL's registered offices
have always been located in George Town, Grand
Cayman, Cayman Islands; (iii) CIL is the entity that
made the CEVA Equity Transfer; (iv) to the extent
CIL was injured, it suffered that injury in the Cayman
Islands; (v) the Cayman Islands has a strong interest in
in evaluating allegedly fraudulent transfers that involve
Cayman debtors, and applying its avoidance provisions to
conduct originating in the Cayman Islands and involving
mostly Cayman parties, and nothing in the International
Protocol detracts from that; and (vi) Cayman-domiciled
companies transact business and guide their conduct
based on local legal norms, not foreign norms, and
such expectations should be respected. Moreover, the
Court finds it significant that the PIK Noteholders
who commenced this chapter 7 case, and who comprise
the majority of CIL's creditors, are Cayman entities.
None of those factors are relevant in the analysis of
U.K. and U.S. interests in the litigation. That CEVA
Group is a UK. entity and that the Defendants and/
or their agents took actions in the U.K. in furtherance
of the CEVA Equity Transfer and CEVA Restructuring
is not without significance, but it does not vest the
U.K. with a greater interest in this litigation than the
Cayman Islands. The same holds true for the United
States. Although the Defendants and their agents took
actions in the United States in furtherance of the CEVA
Restructuring, the Court has already determined that they
were tangential to the CEVA Equity Transfer at the heart
of this litigation. Those are the principal contacts with the
United States. They are not enough to vest the United
States with a greater interest in the litigation than the
Cayman Islands. Having determined that the law of the
Cayman Islands is applicable herein, the *103 Court will
consider whether there is a true conflict between U.S and
Cayman avoidance law. See Maxwell II, 93 F.3d at 1049
(“International comity comes into play only if there is a
true conflict between American law and the law of the
foreign jurisdiction.”).

The CEVA Defendants have demonstrated that such
a conflict exists. Under Cayman law, the avoidance
and recovery of fraudulent transfers, like those asserted
in Counts 1 and 2 of the Amended Complaint, are
governed by sections 146 and 147 of the Cayman Islands
Companies Law (as revised) (the “Companies Law”).
While section 548 of the Bankruptcy Code recognizes both
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“constructive” and “actual” (or intentional) fraudulent
conveyance actions, the relevant provisions of the
Companies Law are “narrower” because under Cayman
Law, “[a]n ‘intention to defraud’ and/or ‘fraudulent
purpose’ is a necessary ingredient” of a “liquidation claw
back claim.” See Declaration of Michael John Makridakis
[ECF No. 34] at 9§ 36. In other words, “[a]ctual dishonesty
is required” such that “if a liquidator or creditor (as
applicable), sought to bring a fraudulent disposition or
fraudulent trading claim in the Courts of the Cayman
Islands on the basis of ‘constructive’ rather than actual,
intentional or purposive fraud, the claim would ... be
bound to fail.” Id. It is settled that “a conflict between two
avoidance rules exists if it is impossible to distribute the
debtor's assets in a manner consistent with both rules.”
Maxwell IT, 93 F.3d at 1050. Here, as in Maxwell I, “the
‘intent’ requirement in the [Cayman Islands] law would
dictate a different distributional outcome than would
United States law. Consequently, it is not possible to
comply with the rules of both forums and the threshold
requirement of a true conflict exists for purposes of comity
analysis.” 93 F.3d at 1050. Accordingly, Cayman law will
be applied in resolving the avoidance claims.

In sum, the Court finds that the claims asserted under
sections 544, 548 and 550 of the Bankruptcy Code should
be dismissed because the CEVA Equity Transfer that the
Trustee seek to avoid was a foreign transfer and sections
544, 548 and 550 do not apply extraterritorially, and
because by application of the principles of international
comity, the laws of the Cayman Islands are applicable
to the resolution of the avoidance claims. Accordingly,
Counts 1, 2 and 3 are dismissed, with prejudice, except
that the Trustee will be permitted to assert an intentional
fraudulent transfer claim herein under Cayman law,
divorced of any aspect of the Bankruptcy Code.

Motion to Dismiss Counts 1-3, S, 6 & 10-12
[41] The premise underlying the Trustee's complaint is

that Apollo was not satisfied merely controlling CEVA
Group through its ownership of CIL's stock, because it
wanted to do so without the burden of CIL's PIK Note
indebtedness. As such, the Trustee maintains that because
“[t]he Debtor and its [€103] million of creditors stood
between Apollo and the lucrative CEVA Enterprise,” the
Defendants—at Apollo's direction—*"“devised [the CEVA
Restructuring] to cut the Debtor and its creditors out of
the capital structure.” See Trustee's Opp'n at 13. It is
undisputed that the PIK Notes are unsecured obligations

of CIL that were not guaranteed by CEVA Group or any
of its consolidated subsidiaries. Because CIL was a pure
“holdco,” the PIK Notes were structurally subordinated
to the claims of CEVA Group's creditors. See, e.g., NA
Gen. P'ship & Subsidiaries v. Comm'r, 103 T.C.M. (CCH)
1916,2012 WL 2344719, at *9 (U.S. Tax Ct. June 19, 2012)
(“With holding companies, any debt issued is necessarily
subordinated to the creditors of its *104 operating
company.”). It is also uncontested that if CEVA Group
was insolvent in April 2013, it follows that CIL's equity
interest in CEVA Group had no value at that time, and
that the Trustee cannot state a claim for relief in any of
the Counts in the Amended Complaint which are based on
the notion that the CEVA Equity Transfer deprived CIL
of value that it otherwise possessed. Those are Counts 1,
2, 3 (relating to the fraudulent conveyance of the CEVA
Group's equity), 5 (avoidance of the post-petition transfer
of CEVA Group's equity), 6 (turnover of CEVA Group's
equity), 10 (conversion of CEVA Group's equity), 11
(unjust enrichment by the CEVA Group equity/shares),
and 12 (conspiracy under Cayman law/aiding and abetting
fraud under New York law).

Rule 8 of the Federal Rules of Civil Procedure provides
that a complaint seeking relief “must contain ... a short
plain statement of the claim showing that the pleader is

entitled to relief.” Fed. R. Civ. P. 8(a). 36 15 accordance
with the Supreme Court's decision Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007), the Court will apply a “plausibility standard” in
assessing whether the Amended Complaint satisfies Rule
8. Two “working principles” guide the Court's application
of that standard. See Ashcroft v. Igbal, 556 U.S. 662, 678,
129 S.Ct. 1937, 173 L.Ed.2d 868 (2009). First, although “a
court must accept as true all of the allegations contained
in a complaint,” that mandate “is inapplicable to legal
conclusions,” and “[t]hreadbare recitals of the elements
of a cause of action, supported by mere conclusory
statements, do not suffice.” Id. “Second, only a complaint
that states a plausible claim for relief survives a motion to
dismiss,” and “[d]etermining whether a complaint states a
plausible claim for relief will ... be a context-specific task
that requires the reviewing court to draw on its judicial
experience and common sense.” Id. at 679, 129 S.Ct. 1937.

36 That rule is made applicable herein by Fed. R. Bankr.

P. 7008.
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The CEVA Defendants contend that each of the Counts
at issue must be dismissed for failing to state a claim for
relief, because the facts and allegations before the Court
demonstrate that (i) there plainly is an inference that
CEVA Group was insolvent in April 2013 based upon,
among other things, the “market behavior” of CEVA
Group's stakeholders; and (ii) the Amended Complaint
does not contain allegations plausibly establishing that
CEVA Group was solvent. See CEVA MTD at 32. The
Trustee disputes those assertions.

As a preliminary matter, the Trustee contends that the
value of CEVA Group and the solvency of CIL are factual
matters that likely may not be decided any time prior to
trial, but in any event, cannot be decided on a motion to
dismiss. See Trustee's Opp'n at 68. The CEVA Defendants
do not dispute that point. See CEVA MTD at 32 (“To
be clear, in no way are the CEVA Defendants asking
the Court to make a finding at this stage that CEVA
Group was in fact insolvent or lacked adequate capital
as of April 2013.”). It is well settled that “[ijnsolvency
is a question of fact,” see Lawson v. Ford Motor Co.
(In re Roblin Indus.), 78 F.3d 30, 35 (2d Cir. 1996)
(citations omitted), and that “factual issues cannot be
determined on [a] motion to dismiss.” Tronox Inc. v.
Andarko Petroleum Corp. (In re Tronox Inc.), 429 B.R.
73,97 (Bankr. S.D.N.Y. 2010) (finding that determination
of whether a debtor received reasonably equivalent or
fair value in exchange for its assets is a question of
fact that could not be resolved on a motion to dismiss).
Thus, in resolving this aspect of the CEVA Defendants'
motion to dismiss, the Court will not determine whether
*105 CIL's equity interest in CEVA Group had value in
April 2013. Rather, the Court will consider only whether
the Trustee has alleged facts from which the Court can
reasonably infer that it is plausible that CIL was solvent
at that time. See generally Spradlin v. Monday Coal, LLC
(In re Licking River Mining, LLC), 571 B.R. 241, 262
(Bankr. E.D. Ky. 2017) (“To plead the constructively
fraudulent transfer claims sufficiently, Trustee must allege
facts to plausibly establish that a Debtor was insolvent
when it made the Total Transfers, or became insolvent
as a result of such a transfer.”); ¢f. Halperin v. Moreno
(In re Green Field Energy Servs., Inc.), No. 13-12783,
2015 WL 5146161, at *8 (Bankr. D. Del. Aug. 31,
2015) (noting that while reasonably equivalent value in
context of constructive fraudulent transfer claims is a
fact-intensive determination, the court may plausibly infer
lack of reasonably equivalent value based on the trustee's

allegation that debtor had transferred an approximately
$200 million asset to defendant in return for little or no
compensation).

The CEVA Defendants argue that in assessing the
adequacy of the Trustee's pleadings, the Court must view
the CEVA Equity Transfer as the first step in a single,
fully-integrated, multi-step transaction. They say that
in that light, the strong inference is that CIL's equity
interest in CEVA Group had no value because: (i) Apollo
would not impair its own interests by reducing its pre-
restructuring near-100% equity interest in CEVA Group
to a 21% interest post-restructuring if there was any value
to the CIL equity; and (ii) “sophisticated independent
market players”—namely, CapRe and Franklin—would
not have converted their debt to equity if CEVA Group
was solvent. See CEVA MTD at 35-40. Thus, they
contend that such a restructuring “is totally at odds
with the notion that CEVA ... was solvent, adequately
capitalized, and able to repay all of its creditors, much less
the Trustee's allegation that CEVA Group was solvent by
hundreds of millions of dollars.” Id. at 32.

The Trustee disputes those contentions and argues that
the Amended Complaint alleges, “with an exceptional
level of detail,” that (i) CIL owned CEVA Group, (ii) the
Defendants caused CIL to be divested of its ownership
interest in CEVA Group, and (iii) that CIL received
nothing whatsoever in exchange for the transfer. See
Trustee's Opp'n at 67. He contends that the CEVA
Defendants challenge only whether CEVA's equity had
value and that the Amended Complaint pleads that it
does. Id. Further, he argues that in requesting the Court
to find the allegations of solvency “implausible,” the
CEVA Defendants are “asking the Court to draw the far-
fetched inference that CEVA [Group] had no value to
CIL from the fact that Apollo reduced its equity interest
in the CEVA Enterprise more than a month after the
challenged CEVA Equity Transfers in exchange for other
value (reduced enterprise debt).” Id. at 67-68; see also id.
at 75 (“the CEVA Defendants' plausibility argument is
grounded upon overly-simplistic inferences that do not
render implausible the Trustee's detailed, document-based
allegations of CEVA equity value and damage to CIL.”).
The Trustee contends that any discussion about what
Apollo elected to do with CEVA Holdings' equity after the
CEVA Equity Transfer is irrelevant because the Amended
Complaint alleges with specificity that the Defendants
looted CEVA Group's equity from CIL via the CEVA
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Equity Transfer and CIL received nothing in return. Id.
at 71. He maintains that the CEVA Debt Transaction,
in which Apollo's equity interest in CEVA Holdings was
diluted in exchange for other consideration (reduction in
debt) *106 was a separate non-integrated transaction
and that the CEVA Equity Transfer was not contingent
upon the occurrence of the CEVA Debt Transaction. Id.
He also contends that even if that transaction was an
integrated transaction, CIL still received nothing in return
for the CEVA Equity Transfer; and, in any event, once the
New CEVA Shares were transferred to CEVA Holdings,
Apollo was free to do whatever it wanted to do with CEVA
Holdings. See Trustee's Opp'n at 71-73.

The Court finds CarCo I, 435 B.R. 169 (Bankr. S.D.N.Y.
2010), instructive in assessing whether the CEVA
Restructuring should be viewed as being comprised of five
independent transactions or as one integrated, multi-step

transaction. Briefly, as previously discussed, 37 in that
case, the trustee under the CarCo Trust contended that
prior to CarCo's bankruptcy, Daimler stripped valuable
assets out of CarCo for little or no consideration before
selling a controlling interest in a newly created entity,
Holding, to Cerberus for $7.2 billion. The sale to Cerberus
was pursuant to a so-called “Contribution Agreement”
and was preceded by a restructuring of the Chrysler
Companies that was effectuated pursuant to a 48 Step—
Plan. Id. at 180-82. The CarCo Trust contended that
certain segments of the Step—Plan resulted in transfers
that enriched Daimler at the expense of CarCo's creditors
who could not reach those assets. In support of its
assertion that the transfers to Daimler under the Step—
Plan were voidable fraudulent conveyances, the CarCo
Trust focused on discrete steps in that plan, and contended
that Daimler failed to provide consideration for assets it
received under the Step Plan. /d. In support of its motion
to dismiss the CarCo Trust's complaint, Daimler argued,
among other things, that the trust erred in focusing on
isolated parts of the Step—Plan because that plan and the
Contribution Agreement comprised a single integrated
plan, and that when viewed in that light, it was clear
that Daimler provided valuable consideration in return
for the assets it received under the plan. Id. In resolving
that dispute, the court looked to the terms of the “deal

]

documents,” i.e., the Contribution and Step—Plan, and
read those documents to constitute a single, integrated
restructuring plan. See id. at 185 (“In the instant matter,
the deal documents themselves make clear that the

transaction is integrated, and that Daimler intended to

sell its interest in the Chrysler Companies once those
companies were restructured.”). When viewed in that
light, the CarCo I court found that Daimler had provided
valuable consideration for the assets it received under
the Step—Plan. Id. at 187. Here, the CIL RSA, the Term
Sheet annexed to the CIL RSA, and related documents of
record prove that the CEVA Restructuring was a single,
integrated five-part transaction, as follows:

1. Recapitalization (the new share issuance by CEVA,
substantially diluting CIL's ownership of CEVA

Group); 38

2. CEVA exchange offer (the exchange of new equity
interests in CEVA Holdings with creditors holding
more than €1.2 billion of CEVA Group's Second Lien

Debt and Unsecured Debt); »

*107 3. CIL exchange offer (consideration offered to
the CIL PIK Noteholders);

4. Rights offering (€200 million of new money raised
to provide CEVA Group with adequate capital to
operate its business of which the Apollo Funds agreed

to contribute €65 million); 41 and

5. Franklin financing commitment (providing further

reduced interest expense and new money). 2

Those documents show that each of the five steps was
dependent upon the occurrence and satisfaction of the
others. In that light, it is not true that CIL received nothing
in exchange for the CEVA Equity Transfer. The CIL
RSA provides that CIL's consent to the recapitalization
was fully contingent on the PIK Noteholders being given
“the opportunity ... to receive a distribution of certain
equity interests in [CEVA] Holdings” and “participat[e] in
[the] rights offering.” CIL RSA at 1.4 Further, Apollo
did not obtain its 21% interest in recapitalized CEVA
based upon its pre-restructuring equity interest in CEVA
Group. The documents make clear that Apollo obtained
that interest in consideration of the cancellation of its $295
million unsecured debt and its infusion of new money
(€65 million) into CEVA Group. See CIL RSA, Ex. A—
1. Moreover, Apollo was not free to do what it wanted
with CEVA Holdings after the CEVA Equity Transfer.
The CIL RSA is clear: “if the CEVA Exchange is not
consummated,” CEVA Group must “seek to commence
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the CEVA Chapter 11 case and seek confirmation of the
CEVA Chapter 11 Plan.” CIL RSA at § 4(c).

37 See Appendix IIT at n.3.

38

The recapitalization involved two steps: (i) the sub-
division, re-classification, and consolidation of CIL's
shares; and (ii) the issuance of new shares by
CEVA Group to CEVA Holdings. CIL facilitated the
execution of both steps by agreeing to vote in favor
of various CEVA shareholder resolutions. CIL RSA
8§ 2(c), 3(a).

39 Three parties—certain Apollo Funds, CapRe and

Franklin—collectively owned more than 69.5% of the
Second Lien Debt and 83.5% of the Senior Unsecured
Debt of CEVA Group. CIL RSA Restructuring
Term Sheet at 1. The Apollo Funds held $295
million in CEVA Group Second Lien and Senior
Unsecured Debt, which constituted 19% of the total
CEVA Group debt exchanged pursuant to the CEVA
exchange offer.

40 The offered value was based on the proportional

value of the CIL Cash. CIL RSA, Ex. B
(Consideration to PIK Noteholders under the CIL
exchange offer).

41 All CEVA Group and CIL creditors participating in

the Exchange Offers had the opportunity to purchase
up to a total of €200 million of A-1 convertible
preferred shares of CEVA Holdings. See CIL RSA,
Ex. A (Restructuring Term Sheet), at 7, 11. Certain
Apollo Funds and CapRe agreed to “backstop” the
rights offering by agreeing to fund the rights offering
in the event that participants in the CEVA Group and
CIL exchange offers did not subscribe for the full €200
million rights offering; CapRe agreed to fund up to
€75 million and the Apollo Funds agreed to fund up
to €65 million. See id. at 12-13.

42 Franklin did not agree to participate in the rights

offering. Instead, it agreed to lend €65 million in cash
and exchange its Senior Secured Debt holdings for
New First Lien Cash Pay Notes. See id. at 15.

43

Both shareholder resolutions executed in connection
with the recapitalization contain similar language.
See CIL Shareholder Resolution (Chapman Decl.,
Ex. R); CEVA Group Shareholder Resolution
(Chapman Decl., Ex. S).

In support of the Amended Complaint, the Trustee
alleges that “the value of CEVA [Group] substantially
exceeded its debts, and CIL's shares of CEVA [Group]

had substantial value.” Am. Compl. § 1. In assessing
whether the Trustee has met his burden of alleging facts
from which this Court can “reasonably infer” CIL's
solvency as of April 2013, the Court will consider “the full
factual picture presented by the [Amended] [Clomplaint,
the particular cause of action and its elements, and the
existence of alternative explanations so obvious that they
render plaintiff's inferences unreasonable.” L-7 Designs,
Inc. v. Old Navy, LLC, 647 F.3d 419, 430 (2d Cir.
2011) (citations omitted). As the CEVA Defendants note,
here, too, CarCo I is instructive. Part of the relief that
the CarCo Trust sought in its complaint was to avoid
the transfers to Daimler as intentional *108 fraudulent
transfers under state and federal law. 435 B.R. at 175.
In opposing Daimler's motion to dismiss that count of
the complaint, the CarCo Trust argued that CarCo's
purported insolvency at the time of the transfers was
a “surrounding circumstance” that demonstrated that
Daimler acted with fraudulent intent. Id. at 193 (noting
further that “it is not actual insolvency that is at issue
but whether the fact of insolvency, if established, should
weigh against Daimler to evidence intent.”). The court
found that because the CarCo Trust was “seeking to
utilize CarCo's putative insolvency as an accumulative
factor from which to infer intentional fraud ... the
market participants' perception of CarCo's solvency [was]
relevant.” Id. In that regard, the court noted that:

The sale of the Chrysler Companies
was open and highly publicized, with
financial information concerning
the valuation of the Chrysler
Companies readily available to the
investors and lenders. Therefore,
the contemporaneous actions of
the independent market participants
serve as a benchmark of what is
plausible concerning the perception
of CarCo's insolvency.

Id. After taking judicial notice of the actions of “market
participants” at the time of the transaction, the court
found that “[tlhe involvement of sophisticated and
independent market participants shows the implausibility
of intentional fraud.” Id. In particular, in reaching
that conclusion, the court focused on the willingness of
Cerberus and other third parties to invest in, or provide
financing in connection with, the transaction, as follows:
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FinCo financed both the dealers and
consumers of the cars manufactured
by CarCo. Therefore, FinCo's
value depended wupon CarCo's
performance. It is implausible to
suggest that an investor, such
as Cerberus, would invest $7
billion to acquire a controlling
position in a finance company
whose value depended upon the
performance of a company that was
poised to fail. Nor is it plausible
that several sophisticated banking
establishments would agree to make
$10 billion in credit available to
fund the transaction. Further, one
of CarCo's creditors, the United
Automobile Workers union, agreed
to accept warrants in the company
for an obligation owed to it, an
action that is not consistent with an
impression that the company was
being set up to fail.

Id. The bankruptcy court dismissed the intentional fraud

claim, with prejudice. Id. at 194. a4 Here, the actions of
the “independent *109 investors”—CapRe and Franklin
—arguably were not those of investors who believed
that there was value in CEVA Group. Nor was Apollo's
exchange of it $295 million in debt and cash payment
of €65 million in consideration for 21% of recapitalized
CEVA Group. However, that CapRe and Franklin agreed
to swap their claims against CEVA Group for equity in
CEVA Holdings under the RSA, does not render CIL's
solvency completely “implausible” because, as the Trustee
correctly notes, “it is commonplace for parties to exchange
their debt for equity, and there are many valid reasons
for doing so.” Trustee's Opp'n at 74 (citations omitted).
Moreover, CarCo is distinguishable from this case. As
noted, in finding that the actions of Cerberus and others
could serve as a benchmark in assessing whether the
Chrysler Companies were “plausibly” insolvent at the
time of the restructuring, the court took solace in the fact
that the underlying sale was “open and highly publicized”
and that financial information about the Chrysler entities
was “readily available to lenders and investors.” Here, the
Trustee complains that the opposite is true. He asserts
that the Defendants actively concealed the restructuring
transaction from the PIK Noteholders. Specifically, he

asserts that “the Defendants had determined to proceed
with the CEVA Equity Transfer in the most secretive
manner possible in order to prevent CIL's creditors from
asserting their rights until after the Defendants had
already deprived CIL of its interest in CEVA [Group].”
Am. Compl. § 97. To that end, the Trustee alleges,
among other things, that the Defendants (i) were advised
by counsel not to be “too forthcoming” with its goals,
strategy and alternatives in documents describing CEVA
Restructuring (id. 9§ 106); (i) effectuated the CEVA
Restructuring by shareholder resolution action so as to
avoid providing notice in advance of the exchange offer
to non-insiders, including CIL's other shareholders (id. §
107); and (iii) changed the Debtor's name from “CEVA
Investments Limited” to “CIL Limited” because “Apollo
did not want the word ‘CEVA’ to appear on shareholder
notices or documents filed in the course of the Cayman
Proceeding in hopes of prolonging the secrecy of the
transfer.” Id. 4 116.

44

In doing so, the bankruptcy court granted leave to
the CarCo Trust to replead other claims, including
those seeking to avoid the transfers to Daimler as
constructively fraudulent transfers. After the CarCo
Trust filed the Second Amended Complaint, Daimler
again moved to dismiss. In granting dismissal of the
constructive fraudulent conveyance counts re-pled in
the Second Amended Complaint, the court noted:
The Trust's allegations concerning the gap in the
consideration given and received by CarCo in the
overall transaction are not plausible. Moreover,
the allegations ignore the contemporaneous market
information concerning the involvement of other
sophisticated parties in the transactions. Indeed,
the allegations are implausible in the context of
the involvement of Cerberus, who paid billions of
dollars in the transaction, the United Automobile
Workers union, which accepted warrants in
the restructured enterprise, the PBGC, which
negotiated settlements with CarCo, and the banks,
which made available billions of dollars to CarCo.
The Trust's allegations would require an inference
that all of these parties were led astray. It is
implausible that these sophisticated parties, who
had access to the same financial information as
Daimler, would invest and rely on the wherewithal
of CarCo if it had been stripped of its assets and
were unable to sustain its operations.
CarCo 11,454 B.R. 38, 59-60 (Bankr. S.D.N.Y. 2011),
aff'd Inre Old CarCo LLC, 11 Civ. 5039 (DLC), 2011
U.S. Dist. LEXIS 134539 (S.D.N.Y. Nov. 22, 2011);
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aff'd Inre Old CarCo LLC, 509 Fed.Appx. 77 (2d Cir.
2013).

The CEVA Defendants assert that those contentions fail
to raise any inference of plausibility concerning CEVA
Group's solvency because (i) the allegations focus on
CIL and the Directors and do not implicate the CEVA
Defendants (aside from the allegations of secrecy); and
(ii) the allegations that the restructuring was done in
secret and was orchestrated to avoid advance notice to
the PIK Noteholders of CIL's agreement to the CIL RSA
are explainable without resort to the inferences that the
Trustee asks this Court to draw. See CEVA Reply at
25. However, at this stage of the litigation, the alleged
lack of transparency undermines the significance that
the Court will attach to the actions of the stakeholders,
especially when coupled with the following allegations
in the Amended Complaint in support of the Trustee's
assertion that CIL was solvent in April 2013:

» The Amended Complaint identifies U.S. SEC Filings
that were signed by the Directors and filed on May 4,
2012 and August 29, 2012 (the latter just a few months
before the Defendants began working on the CEVA
Equity Transfer) that valued CIL at approximately
*110 $1.2 billion. (See Novick Decl., Exs. H, I.) These
filings were not withdrawn until April 2, 2013. Am.
Compl. 9 6, 41-44.

* The Amended Complaint alleges that, by formal
resolution passed at a board meeting, the Directors
valued CIL's equity (i.e., the value of the CEVA equity
plus the CIL Cash, less the PIK Note liabilities) on
September 20, 2012 as €1.1 billion. This was less than
three months before the Defendants began working on
the CEVA Equity Transfer. Id. 9 6, 45-48.

* The Amended Complaint alleges that the MS Report,
despite manipulation by the Defendants, showed that
CEVA Group possibly had equity value in 2013. Id.
6, 68-72.

* The Complaint alleges that the E & Y Report would have
shown that CEVA had material positive equity value
but for the Directors' interference with E & Y's work
by requiring it to use a below-median market multiple
(among other interferences). Id. Y 6, 62-96.

The CEVA Defendants counter that none of those
valuations “are remotely sufficient to raise a plausible
inference that CIL's equity in CEVA Group had value

as of the date of the restructuring.” CEVA Reply at 24.
First, they contend that those are not “the allegations
of solvency one would expect to see in a case like this”.
Id. To that end, they note that the Amended Complaint
does not allege (i) that CEVA Group could have been
sold for an amount sufficient to return value to CIL
or that either the CEVA Group debt or the PIK Notes
traded at prices consistent with CEVA Group's solvency;
or (i1) that CEVA Group could have drawn down on any
existing financing source or otherwise obtained financing
to support its operations. See id at 24. Further, they
complain that the materials that the Trustee relies on do
not raise a “plausible inference” of solvency. Id. at 26.
Briefly, they contend that the SEC filings were outdated,
and that the Trustee cannot rely on the MS Report and
the E & Y Report because in the Amended Complaint,
the Trustee assails the reliability of those reports. See,
e.g., Am. Compl. § 69 (“The short period of time that
Morgan Stanley spent preparing the MS Report indicates
that Morgan Stanley performed little or no diligence in
preparation of the MS Report.”); 71 (“the MS Report
was not suitable for CIL or CIL's professionals to rely
upon in evaluating or agreeing to any restructuring or
recapitalization proposals for CEVA”); § 77 (“The E [&]
Y Report also contained multiple errors that resulted
in lower values for CEVA.”); § 87 (“the report was
misleading in that E [&] Y stated its conclusion was
for ‘any available scenario’ notwithstanding that E [&]
Y had not analyzed whether CEVA could be sold as a
going concern business and whether there would be any
value for shareholders in such a sale process, or whether
CEVA could raise significant funds through an IPO.”). In
effect, the CEVA Defendants are asking the Court to put
the Trustee to his proof of solvency in response to their
motion to dismiss. However, “[t]he task of the court in
ruling on a Rule 12(b)(6) motion ‘is merely to assess the
legal feasibility of the complaint, not to assay the weight
of the evidence which might be offered in support thereof.’
” Cooper v. Parsky, 140 F.3d 433, 440 (2d Cir. 1998)
(quoting Ryder Energy Distrib. Corp. v. Merrill Lynch
Commodities Inc., 748 F.2d 774, 780 (2d Cir. 1984)). “The
determination is not whether a claimant will ultimately
prevail, but whether the claimant should be allowed to
offer evidence to support the claim.” CarCo II, 454 B.R.
38, 47 (Bankr. S.D.N.Y. 2011) (citing Swierkiewicz v.
Sorema N.A., 534 U.S. 506, 511, 122 S.Ct. 992, 997, 152
L.Ed.2d 1(2002)). The Court *111 finds that the Trustee
has met that burden. It is settled that “plausibility” is
a standard lower than “probability” and, as such, “a
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given set of actions may well be subject to diverging
interpretations, each of which is plausible.” Anderson
News, L.L.C. v. Am. Media, Inc., 680 F.3d 162, 184 (2d
Cir. 2012) (citation omitted). Moreover, because “[f]act-
specific question[s] cannot be resolved on the pleadings|,]”
Todd v. Exxon Corp., 275 F.3d 191, 203 (2d Cir. 2001),
“[tlhe choice between two plausible inferences that may
be drawn from factual allegations is not a choice to be
made by the court on a Rule 12(b)(6) motion.” Anderson
News, L.L.C., 680 F.3d at 185. Rather, at this stage of
the litigation, “the question ... is not whether there is a
plausible alternative to the plaintiff's theory; the question
is whether there are sufficient factual allegations to make
the complaint's claim plausible.” Id. at 189. The Court
finds that the Trustee has met that burden. The CEVA
Defendants' motion to dismiss Counts 1, 2, 3, 5, 6, 10, 11,
and 12 on the grounds that the Trustee has failed to allege
that CIL was plausibly solvent in April 2013, is denied.

Motions to Dismiss Counts 4, 10, 12, 13, 14 & 15

Count 4—Violation of Automatic Stay

[42] Upon the filing of a petition for bankruptcy,
including an involuntary petition under section 303 of the

Bankruptcy Code, section 362 of the Bankruptcy Code

bars “any act to obtain possession of property of the

estate or of property from the estate or to exercise control

over property of the estate.” 11 U.S.C. § 362(a)(3). The

automatic stay took effect upon the filing of the April

22, 2013 involuntary chapter 7 petition against CIL, and
the CEVA Debt Transaction closed more than a week
later, on May 2, 2013. See Am. Compl. §f 120, 125.
The Trustee contends that the “Defendants performed
the CEVA Debt Transaction after the Petition Date and
with actual knowledge that the Involuntary Petition had
been filed.” Id. § 165. From that, he asserts that “[ijn
the event it should be adjudged that the CEVA Equity
Transfer and the CEVA Debt Transaction are parts of a
single integrated transaction, the CEVA Equity Transfer
is part of a transfer and transaction that was performed
in part after the Petition Date.” Id. § 166. Thus, the
Trustee seeks an order (a) declaring that the Defendants
violated the automatic stay; (b) declaring that any action
taken by the Defendants in violation of the automatic
stay provisions of section 362 of the Bankruptcy Code
are null and void ab initio, including the conveyance
of CEVA Group to CEVA Holdings; and (c) directing
the Defendants immediately to take all actions necessary
to restore the parties to their relative positions as they

would have existed had no violation of the automatic stay
occurred. Id. § 167.

[43] Turner and Beith seek to dismiss Count 4 because
the Amended Complaint does not allege that they took
any action after the Petition Date in furtherance of the
CEVA Restructuring. Directors' MTD at 29-30. They
are correct. In substance, the Amended Complaint alleges
that CIL's component in the restructuring transaction was
fully completed by April 1, 2013, when it executed the
CIL RSA and, in doing so, “allow[ed] CEVA Holdings ...
to obtain virtually all of the equity of CEVA [Group]
without providing any value or compensation to CIL.”
Am. Compl. § 108. The Trustee has not alleged that
the Directors took any affirmative action (on behalf of

CIL or otherwise) post-petition.45 Instead, the *112
Trustee contends that if it is determined that the CEVA
Equity Transfer and CEVA Debt Transaction are parts
of one unified transaction that did not close until after
the Petition Date, the Directors' prepetition actions “will
have facilitated and caused a post-petition transfer in
violation of the automatic stay.” Trustee's Opp'n at 100.
The Trustee cites no support for that proposition. The
Court rejects it, as it flies in the face of the plain language
of section 362(a) that clearly provides that the automatic
stay does not arise until the filing of a voluntary or
involuntary bankruptcy petition. See 11 U.S.C. § 362(a).
Cf. In re Moss, 270 B.R. 333, 343-44 (Bankr. W.D.N.Y.
2001) (holding that although government's exclusion and
debarrment were administrative proceedings designed to
collect and recover from the debtor, such actions were
fully completed pre-petition and thus do not give rise
to a violation of the debtor's automatic stay where the
government took no post-petition actions in connection
with the debtor's exclusion and debarrment).

45 Indeed, the Directors would not have been able to

taken any actions on behalf of CIL in connection
with the CEVA Restructuring after April 2, 2013,
when CIL commenced liquidation proceedings in the
Cayman Court and joint provisional liquidators were
appointed for CIL.

The Amended Complaint fails to state a claim for relief
under section 362 of the Bankruptcy Code against Turner
or Beith, and the Trustee is not able to do so. Accordingly,
the Court dismisses Count 4 against Turner and Beith,
without leave to replead.
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Count 10—Conversion of CEVA Equity

[44] In Count 10 of the Amended Complaint, the
Trustee seeks to recover damages from CEVA Holdings
occasioned by its alleged conversion of the “value of
CIL's interest in CEVA [Group]” through the allegedly
“improper CEVA Equity Transfer.” Am. Compl. q
199. The Trustee asserts that the “CEVA Equity
Transfer intentionally and improperly interfered with
CIL's ownership and/or denied CIL's rights to 99%
ownership of the equity of CEVA [Group] and wrongfully
converted those rights to CEVA Holdings” (id. 200), and
that he is “entitled to judgement against CEVA Holdings
in an amount to be proved at trial.” Id. 9 201. CEVA
Holdings contends that this Count must be dismissed.

[45] [46] As a preliminary matter, the Trustee does

not allege what law he is relying on in support of
Count 10. The CEVA Defendants note that CIL is
a Cayman-domiciled entity, and that the issuance of
shares that the Trustee alleges operated to convert CIL's
property was made by CEVA Group, an English entity,
in England, in accordance with English law, to CEVA
Holdings, a Marshall Islands entity. See CIL RSA §§ 2(c),
3(a) (Chapman Decl., Ex. E); Form of CEVA Group
Shareholder Resolutions at 1-2 (Chapman Decl., Ex. C);
CEVA MTD at 52 n.128. Thus, they contend that U.K.
law may be applicable to the conversion claim alleged in
Count 10. However, as the CEVA Defendants correctly
note, a choice of law determination is only necessary where
there is an actual conflict between the laws of the potential
jurisdictions involved. See CEVA MTD at 52 (citing
Drenis v. Haligiannis, 452 F.Supp.2d 418, 426 (S.D.N.Y.
2006)). They contend, the Trustee does not dispute, and
the Court finds that like New York (as discussed below),
the U.K. does not generally recognize a cause of action
for conversion of intangible property, except in the limited
case of misappropriation of a document that evidences
a debt. See OGB Ltd. v. Allan, [2008] 1 A.C. 1, 100
(H.L.) (re-affirming *113 fundamental principle that
‘[t]he subject matter of conversion or trover must be
specific personal property, whether goods or chattels.’
”). Accordingly, the Court will apply New York law in
resolving this aspect of the CEVA Defendants' motion to
dismiss.

[47] [48]
assumption and exercise of the right of ownership over
goods belonging to another to the exclusion of the owner's
rights.” Vigilant Ins. Co. v. Housing Auth. of El Paso,

[49] Conversion is the “unauthorized

Tex., 87 N.Y.2d 36, 44, 637 N.Y.S.2d 342, 660 N.E.2d
1121 (1995) (internal quotation marks omitted) (quoting
Emp'rs Fire Ins. Co. v. Cotten,245N.Y. 102, 105, 156 N.E.
629, 630 (1927)). Under New York law, “[a] conversion
takes place when someone, intentionally and without
authority, assumes or exercises control over personal
property belonging to someone else, interfering with that
person's right of possession.” Colavito v. N.Y. Organ
Donor Network, Inc., 8 N.Y.3d 43, 50, 827 N.Y.S.2d 96,
860 N.E.2d 713 (2006). “To withstand a motion to dismiss
in a conversion claim, a plaintiff must allege: ‘(1) the
property subject to conversion is a specific identifiable
thing; (2) plaintiff had ownership, possession or control
over the property before its conversion; and (3) defendant
exercised an unauthorized dominion over the thing in
question, to the alteration of its condition or to the
exclusion of the plaintiff's rights.” ” Kirschner v. Bennett,
648 F.Supp.2d 525, 540 (S.D.N.Y. 2009) (quoting Moses
v. Martin, 360 F.Supp.2d 533, 541 (S.D.N.Y. 2004)).

“« .

The general rule in New York is that an action
for conversion will not normally lie’ when it involves
intangible property because there is no physical item that
can be misappropriated.” Thyroff v. Nationwide Mut. Ins.
Co., 8 N.Y.3d 283, 289, 832 N.Y.S.2d 873, 864 N.E.2d
1272 (2007) (quoting Sporn v. MCA Records, 58 N.Y.2d
482, 489, 462 N.Y.S.2d 413, 448 N.E.2d 1324 (1983));
accord Matzan v. Eastman Kodak Co., 134 A.D.2d 863,
521 N.Y.S.2d 917, 918 4th Dep't 1987) (“A claim for
conversion does not lie for the withholding of indefinite,
intangible, and incorporeal species of property.”).

That rule has a well-settled, but limited, exception. The
so-called “merger doctrine” recognizes that “an intangible
property right can be united with a tangible object for
conversion purposes,” such as a stock certificate for the
ownership of a share of stock. Thyroff, 8 N.Y.3d at
289, 832 N.Y.S.2d 873, 864 N.E.2d 1272 (citing Agar v.
Orda, 264 N.Y. 248, 251, 190 N.E. 479 (1934); Iglesias

v. United States, 848 F.2d 362, 364 (2d Cir. 1988))). %
See also Nelly de Vuyst, USA, Inc. v. Europe Cosmetiques,
Inc., No. 11 CV 1491, 2012 WL 246673, at *§ (S.D.N.Y.
January 6, 2010) (“Thyroff stands for the proposition that
intangible property interests may be subject to conversion
when they are represented by something that is subject
to conversion—e.g., physical or electronic documents.”)
(citation omitted); Jin Yung Chung v. Sano, 10 CV 2301,
2011 WL 1298891, at *9 (E.D.N.Y. March 31, 2011)
(noting that for purposes of stating a claim for conversion
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under New York law, *114 “physical representation| ] of
intangible property can be considered tangible property
for purposes of conversion. Thus in awarding damages
pursuant to a finding of conversion of stock certificates,
the court could award the value of the shares of stock,
which are represented by physical stock certificates that
were converted.”) (citation omitted). CEVA Holdings
contends that Count 10 must be dismissed because in
seeking damages occasioned by the diminution in the
value of CIL's interest in CEVA Group resulting from
the issuance of New CEVA Shares to CEVA Holdings,
the Trustee has not alleged that any “physical or virtual
representations of CIL's ownership interests in CEVA
Group were converted by CEVA Holdings.” CEVA MTD
at 53.

46 In Thyroff, the Second Circuit certified to the

New York Court of Appeals the question whether
the common law tort of conversion applied to
electronic computer records and data. 8 N.Y.3d
at 284, 832 N.Y.S.2d 873, 864 N.E.2d 1272. The
personal property at issue was customer information
and personal information about plaintiff stored on
defendant's computers. Id. at 285, 832 N.Y.S.2d 873,
864 N.E.2d 1272. The Court found no reason “in law
or logic” why the electronic files should be treated
any differently than “a paper document kept in a file
cabinet[,]” and held that the plaintiff could maintain
a cause of action for conversion of his intangible
property. Id. at 292, 832 N.Y.S.2d 873, 864 N.E.2d
1272.

[S0] The Trustee disputes that position. He asserts that
‘there has been a growing trend [in New York] towards
recognizing certain types of intangible property as proper
subjects of conversion claims.” ” Trustee's Opp'n at 98
(quoting Harris v. Coleman, 863 F.Supp.2d 336, 342
(S.D.N.Y. 2012)). Moreover, the Trustee cites a number of
cases in which New York courts have allowed conversion
claims to proceed where the alleged conversion is of
tangible property or intangible rights which have been
merged into documents. See Harris v. Coleman, 863
F.Supp.2d at 345 (physical conversion of patents and
trademarks was allegedly effectuated by the transfer of
a “record of patent ownership™); Schron v. Grunstein,
39 Misc.3d 1213A, 975 N.Y.S.2d 369 (N.Y. Sup. Ct.
2013) (finding transfer of equity interests in entities
that owned real property, rather than transfer of real
property itself, could state a claim for conversion; “stock
certificates are considered personal property”); Siegel v.
Siegel, 98 A.D.3d 426, 949 N.Y.S.2d 662, 663 (1st Dep't

2012) (allegation that defendant had “interfered with
[a] possessory interest in ... stock” sufficient to state a
claim for conversion; defendant “wrongfully refused to
surrender stock” in which the plaintiff had an interest);
LaRosa v. Arbusman, 74 A.D.3d 601, 903 N.Y.S.2d 371,
373 (Ist Dep't 2010) (finding that defendant's wrongful
“removlal] [of] funds from the corporation” constituted
conversion.”). However, those cases are inapposite since
each involves a wrongful transfer or interference with

the possessory interest of specific identifiable property. 4
Here, the Trustee has not—and cannot—allege that
the CEVA Holdings deprived the Debtor of its shares
in CEVA Group. The newly issued shares did not
belong to CIL, and it is undisputed that the Debtor
still owns all the CEVA Group share it owned just
prior to the CEVA Equity Transfer. CEVA Holdings'
alleged “conversion” is that by receiving the newly issued
shares of CEVA Group stock, it wrongfully diluted the
value of the Debtor's shares in CEVA Group, not that
CEVA Holdings wrongfully exercised dominion over the
Debtor's shares. “It is clear that intangible property
subject to conversion law in New York is limited to items
that bear a substantial similarity to tangible property,
like electronically stored data ... ” Yankowitz Law Firm v.
Tashlitsky (In re Tashlitsky), 492 B.R. 640, 649 (Bankr.
E.D.N.Y. 2013). The “value” of the Debtor's CEVA
Group shares bears no resemblance to tangible property.
Instead, it is an “indefinite, intangible, and incorporeal
species of property,” that cannot be *115 the subject of
a conversion action. See, e.g., Jin Yung Chung, 2011 WL
1298891, at *9 (noting that “stock interests” cannot be
converted); In re Tashlitsky, 492 B.R. at 649 (“business
opportunities cannot be converted”); Nelly de Vuyst,
USA, Inc., 2012 WL 246673 at *8 (finding that allegations
that defendant deprived plaintiff of marketing rights
under an agreement cannot be the subject of a conversion
claim because “a right to the benefits under a contract is
not the type of intangible property interest which Thyroff’
contemplated.”); Rushing v. Nexpress Solutions, Inc., 05
Civ. 6243, 2009 WL 104199, at *6 (W.D.N.Y. Jan. 14,
2009) (concluding that plaintiff failed to state a claim
for conversion where the claim was that the “Defendants
converted [the plaintiff's] patentable idea, not a tangible
expression of that idea[.]”).

47

For example, in LaRosa v. Arbusman, the allegation
was not that the defendant had wrongfully
appropriated equity interests in a corporation.
Rather, that case involved a purported shareholder
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—who did not actually own any shares—converting
funds that had been invested in the corporation. See
LaRosa, 903 N.Y.S.2d at 602. Accordingly, LaRosa
does not support the Trustee's position in this case.

[51] [52] CEVA Holdings also asserts that Count 10

should be dismissed because the Trustee admits that the
Debtor consented to and authorized the issuance of the
new shares to CEVA Holdings (see Am. Compl. 4 108),
and in New York, “actual consent or acquiescence” is
a complete defense to a claim of conversion. See Knight
v. Del. & Hudson Co., 178 A.D. 518, 165 N.Y.S. 583,
584 (1st Dep't 1917); accord B & C Realty, Co. v. 159
Emmut Props. LLC, 106 A.D.3d 653, 966 N.Y.S.2d 402,
405-06 (Ist Dep't 2013) (dismissing conversion claim
where complaint “tacitly concedes that possession [of the
allegedly converted property] was authorized”). Although
the Trustee admits in the Amended Complaint that the
Debtor consented to the issuance of the new shares
to CEVA Holdings, he argues that such consent was
“meaningless” because it was granted by the Apollo-
employed directors in breach of their duties to CIL for
the benefit of CEVA Holdings and Apollo. See Trustee's
Opp'n at 99. However, as the court in B & C Realty
recognized, the fact that consent may have been obtained
by fraud or other improper means does not transform an
authorized transfer into an actionable conversion. See B
& C Realty, 966 N.Y.S.2d at 405-06 (in dismissing claim
that defendant converted $2 million paid by plaintift to the
defendant in connection with a real estate transaction, the
court noted that “the complaint alleges that defendants
took the $2 million under false pretenses, knowing all the
while that the building did not conform to the proper
zoning standards and thus might not receive a final C
of O. If anything, plaintiff's allegations either duplicate
the dismissed fraud claim, or they amount to a claim
that defendants intentionally deprived it of the benefit of
its bargain.”). Thus, the Trustee's claim against CEVA
Holdings for conversion of CEVA Group's shares fails as

a matter of law.*® For the foregoing reasons, the Court
finds that Count 10 fails to state a claim upon which relief
can be granted and must be dismissed, without leave to
replead.

43 The case cited by the Trustee, Plaza Hotel, does

not compel a different result. In that case, the court
held that the owners of a corporation could not
effectively consent to the dual representation by the
same attorney of both the debtor corporation and
the guarantor owners (of the debtor). See In re Plaza

Hotel Corp., 111 B.R. 882, 891 (Bankr. E.D. Cal.
1990). The issue before the court in Plaza Hotel was
the disqualification of the attorney and disgorgement
of fees for, among other things, lack of disclosure of
the attorney's conflict. Plaza Hotel did not involve a
claim for conversion under New York law. Id.

Count 12—Conspiracy Cayman Islands
The Directors argue that Count 12 should be dismissed

if the Court finds that the Amended Complaint fails to
allege facts that give rise to a plausible inference that CIL's
equity in CEVA Group had value. The Court has not
done so and has *116 denied the CEVA Defendants'
motion to dismiss several Counts on that basis. As such,
the Directors' motion to dismiss Count 12 is denied.

Count 13—Turnover of CIL Cash

In Count 13 of the Amended Complaint, the Trustee seeks
an order pursuant to section 542 of the Bankruptcy Code
directing the CEVA Defendants to turnover the CIL Cash.
The Trustee alleges that the CIL Cash represents proceeds
from its sale of “minority interests in [the Debtor's] equity
from 2006 onwards” that the Debtor gave to CEVA
Group to hold because the Debtor did not generally
maintain bank accounts. Am. Compl. § 128. He says
that, in turn, “CEVA and its subsidiaries and affiliates
administered cash through CEVA Finance[,]” which was

“in effect, the inter-company bank for the multi-billion
dollar CEVA enterprise.” Id. Thus, he contends that
“CEVA Finance or its agent is in possession, custody
or control of the CIL Cash[,]” (id. at § 218), and that
“[bly reason of their direct and indirect control of CEVA
Finance and the entire CEVA Enterprise, CEVA[Group]
and CEVA Holdings possess and control the CIL Cash.”
Id. q 219. The Trustee maintains that for a number of
years prior to the CEVA Equity Transfer, CEVA Group
and its affiliates recognized the CIL Cash as an asset
on their books and records. Id. § 213. Moreover, he
contends that (i) in its 2012 Annual Report, CEVA Group
acknowledged an intercompany payable in favor of CIL
as of December 31, 2012 (i.e., the CIL Cash) and did
not indicate that the amount was subject to dispute (id.
225); and (ii) in a March 23, 2013 email, a representative
of E & Y, referring to the CIL Cash, advised Beith
and various attorneys at Mintz Levin and Appleby that
he had “ ‘never seen any evidence to suggest whey the
intercompany amount is not a good claim.” ” Id.  214.
The Trustee alleges that the CIL Cash “is of substantial
value and benefit to CIL's estate that may be used, sold
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or leased by the Trustee.” Id. 9§ 220. Accordingly, he
contends that “pursuant to section 542 of the Bankruptcy
Code, the Court should enter an order directing the
[CEVA Defendants] immediately to pay and turnover to
the Trustee the CIL Cash, and all proceeds, products and
profits thereof, with interest.” Id. § 221.

[53] [54] [55] A turnover action under section 542 of the

Bankruptcy Code applies only to property that belongs to
the estate. See, e.g., U. S. v. Inslaw, Inc., 932 F.2d 1467,
1471 (D.C. Cir. 1991), cert. denied, 502 U.S. 1048, 112
S.Ct. 913, 116 L.Ed.2d 813 (1992). “Congress envisioned
the turnover provision of § 542 of the Code ... to apply to
tangible property and money due to the debtor without
dispute which are fully matured and payable on demand.”
Charter Crude Oil Co. v. Exxon Co., U.S.A. In re Charter
Co. ), 913 F.2d 1575, 1579 (11th Cir. 1990) (citing United
States v. Whiting Pools, Inc., 462 U.S. 198, 202-03, 103
S.Ct. 2309, 76 L.Ed.2d 515 (1983)). Thus, “[i]t is settled
law that the debtor cannot use the turnover provisions
to liquidate contract disputes or otherwise demand assets
whose title is in dispute.” U. S. v. Inslaw, Inc., 932 F.2d
at 1472. See also Geron v. Peebler (In re Pali Holdings,
Inc.), 488 B.R. 841, 851 (Bankr. S.D.N.Y. 2013) (“When
the turnover power [under § 542] is properly invoked, it
is simply an effort to recover property—or on property—
that is already property of the estate. That, in turn, invokes
the court's in rem jurisdiction over the bankruptcy res.”);
Penthouse Media Grp. v. Guccione (In re Gen. Media,
Inc.), 335 B.R. 66, 76 (Bankr. S.D.N.Y. 2005) (“Section
542(a) does not apply if title [to the property that is the
subject of the turnover request] is disputed.”); Hassett v.
BancOhio Nat'l Bank (In re CIS Corp.), 172 B.R. 748,
760 (Bankr. S.D.N.Y. 1994) (stating *117 that an action
should be regarded a turnover proceeding under § 542(b)
“only when there is no legitimate dispute over what is
owed to the debtors.”).

[S6] The Trustee contends that the CIL Cash is plainly
within the scope of the Trustee's powers to marshal
existing assets of the estate for the benefit of estate
creditors. See Trustee's Opp'n at 89-90. As support he
relies on In re Pali Holdings, Inc.,488 B.R. 841. There, the
chapter 7 trustee brought an action to compel turnover
of the proceeds of a promissory note executed by a
former employee of the debtor. Among other things, the
court found that the promissory note was estate property
subject to turnover, and that where “there are no serious
defenses to the estate's section 542 turnover rights, a

bankruptcy judge can exercise the bankruptcy court's in
rem jurisdiction to issue a final judgment for the turnover
of the estate's property, or to monetize it.” Id. at 853. For
the Trustee, the CIL Cash and promissory note in Pali
are indistinguishable, because “the CIL Cash is property
rightfully belonging to the CIL estate which the trustee can
recover and monetize for the benefit of CIL's creditors.”
Trustee's Opp'n at 90.

The CEVA Defendants do not contest the central premise
of the Trustee's allegation, i.e., that the CIL Cash consists
of the “proceeds from the CIL equity issuances,” and
they do not dispute that they are holding the CIL Cash.
They contend that the Court should dismiss Count 13
because contrary to the allegations in Y 129 and 215 of
the Amended Complaint, the ownership of the CIL Cash
is “hotly disputed.” CEVA MTD at 60. To that end, the
CEVA Defendants assert that (i) each of its 2012, 2013 and
2014 annual reports includes an explicit statement that
the claim to the CIL Cash is disputed; (ii) the Offering
Memorandum issued in connection with the restructuring
states that they “vigorously dispute” that CIL is owed the
CIL Cash; and (iii) the Report to Bondholders includes a
provision explaining why they have “vigorously disputed”

that the CIL Cash is owed to CIL. CEVA Reply at 38. ¥
Moreover, they say that the Trustee's reliance on the email
sent by the E & Y representative should be accorded little
weight. Id. at 39.

49 The CEVA Defendants also say that the Petitioning

Creditors who moved for the appointment of the
Trustee at the outset of this case stipulated that
CIL's right to the CIL Cash was disputed by the
CEVA Group. See CEVA MTD at 60. However,
that is not completely accurate. To be sure, that
stipulation states, in part, that “CIL's assets include ...
certain intercompany claims against CEVA in the
new amount of €12.6 million (which CEVA has
disputed) ...” See Supplemental Declaration of
David Friedman [ECF No. 28] Ex. A at § 6. However,
the stipulation goes on to provide that “[t]he
Petitioning Creditors have not had the opportunity
to verify the facts set forth in paragraph[ ] [6] of
this Stipulation, and reserve the right to challenge
such facts should they deem it necessary.” Id. at
15. Moreover, the stipulation is not binding on the
Trustee, and he plainly denies that the CIL Cash is the
subject of a bona fide dispute.

[57] It is well settled, that “[a]llegations in a complaint
that are ‘contradicted by more specific allegations or
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documentary evidence’ are not entitled to a presumption
of truthfulness.” Zaretsky v. Gemological Inst. of Am.,
Inc., No. 14-CV-1113, 2014 WL 1678990 (S.D.N.Y.
Apr. 28, 2014) (quoting Kirkendall v. Halliburton, Inc.,
707 F.3d 173, 175 n.1 (2d Cir. 2013), cert. denied, 571
U.S. 882, 134 S.Ct. 241, 187 L.Ed.2d 146 (2013)). In
considering the documents cited by the CEVA Defendants
to rebut the presumption of truthfulness attached to
the allegations in the Amended Complaint, the Court
notes, as a preliminary matter, that in contrast to the
Annual *118 Reports cited by the CEVA Defendants,
the Court has determined that the Offering Memorandum
and Report to Bondholders are outside of the scope of
the record of this motion. See Appendix II1. As such, the
Court will not consider them in resolving the motion. That
said, each of the 2012, 2013 and 2014 Annual Reports
includes an explicit statement to the effect that CEVA
Group disputes CIL's claim to the CIL Cash.

However, the CEVA Defendants' mere denial of CIL's
entitlement to the CIL Cash without explanation or
support by any documentary evidence is insufficient
grounds to find that, for purposes of the Rule 12(b)
(6), CIL's right to the CIL Cash is the subject of
a bona fide dispute. See, e.g., In re Legal Xtranet,
2011 WL 3236053, *1 n.l (Bankr. W.D. Tex. July
26, 2011) (refusing to dismiss plaintiff's turnover claim
and noting in dicta, “simply resisting recovery is
not enough to create a legitimate dispute”). Instead,
courts have found the existence of a “bona-fide” or
“substantial” dispute to defeat a claim for turnover
where defendants have provided specific bases in defense
of turnover. See, e.g., In re W. Integrated Networks,
LLC, 329 B.R. 334, 342 (Bankr. D. Colo. 2005) (citing
to defendant's defense that ownership of funds were
disputed because they were subject to recoupment or
the right to receive them had been sold to a third
party); ¢f In re Zaretsky v. Gemological Inst. of Am.,
Inc., 2014 WL 1678990, at *4-5 (plaintiff's release
letter contradicted plaintiff's allegation of defendant's
entitlement to diamond, defeating plaintiff's conversion
claim). Here, the CEVA Defendants have done nothing
more than assert that they dispute CIL's right to the CIL
Cash. That does not provide grounds for dismissing Count
13. Accordingly, the motion to dismiss Count 13 is denied.

Counts 14 & 15—Recovery of CIL Cash
In Counts 14 through 17 of the Amended Complaint,
the Trustee focuses on the recovery of the CIL Cash.

In Count 14, he asserts that the CEVA Defendants
have “intentionally and improperly interfered with CIL's
ownership of and/or denied CIL's rights to, the CIL
Cash[,]” and, as such, “they have wrongfully converted
those rights to [themselves].” Am. Compl. § 223. Thus,
they seek a judgment against the CEVA Defendants “in
the amount of the CIL Cash, plus all proceeds therefrom
and interest thereon.” Id. 9§ 224. In support of Count 15,
the Trustee alleges that the CEVA Defendants have been
“unjustly enriched” because they have “wrongfully and
unconscionably benefitted from the retention of the CIL
Cash.” Id. 9 226. He asserts that “by their retention of the
CIL Cash[,]” the CEVA Defendants “have been enriched
at the expense of CIL and CIL's creditors[.]” Id. § 227.
Thus, he maintains that “[e]quity and good conscience
require full restitution by [the CEVA Defendants] of the
direct and indirect value of the CIL Cash together with
any and all proceeds and profits of the New CEVA Shares.
Id. 4 228. In the alternative, in Count 16, the Trustee seeks
damages equal to the amount of the CIL Cash predicated
on the CEVA Defendants breach of their obligation to pay
the CIL Cash to the Debtor (id. §9229-231), and in Count
17, the Trustee seeks an order directing CEVA Group and
CEVA Holdings to cause the turnover and payment of the
CIL Cash to CIL. Id. §9232-237. The CEVA Defendants
have moved to dismiss all of those Counts. As noted, the
Trustee has withdrawn Counts 16 and 17. As such, the
motion with respect to those Counts is denied as moot,
and the Court will focus on Counts 14 and 15.

*119 As a preliminary matter, the CEVA Defendants
contend that in resolving their motion to dismiss Counts
14 and 15, to the extent there is a conflict with New
York law, Dutch law should govern the resolution of
those claims. They say this is so because it is undisputed
that the CIL Cash is being held by CEVA Finance, a
Dutch entity, in a bank account in the Netherlands, and
that the account is subject to one of two cash pooling
agreements (the “Cash Pooling Agreements”), both of
which are (i) governed by Dutch law and (ii) contain
exclusive jurisdiction clauses requiring all disputes relating
to them to be brought in the Netherlands. They also
assert that, in any event, by application of the “center
of gravity” or “interest analysis” tests applied by New
York courts in resolving “choice of law” disputes, Dutch
law applies to the resolution of the motion. See CEVA
MTD at 61-63. The Trustee disputes those assertions. He
argues that the Court cannot consider the Cash Pooling
Agreements because they are outside the scope of the
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record of the motion, and, in any event, are irrelevant
because he is seeking to recover an estate asset, the
CIL Cash, not asserting a claim for an intercompany
receivable governed by a contract or forum selection
clause. See Trustee's Opp'n at 93-94. He also contends
that New York law applies because “New York has
an ‘interest’ in not allowing its citizens to park other
people's money in a (possibly) offshore subsidiary and
refuse to return it[,]” and because this Court “certainly
has a strong interest in marshalling the assets of a debtor
with a case before it, so the assets may be distributed
to creditors.” Id. at 95. The Court agrees that the Cash
Pooling Agreements are outside the scope of the record of
this motion and, otherwise are not relevant to the analysis
of the conversion and unjust enrichment claims in Counts

14 and 15, respectively. 0 Moreover, it agrees that it has a
strong interest in marshalling estate assets and seeing them
distributed to creditors. However, as explained below, the
Court disagrees that in this case, New York's choice of
law rules dictate that New York law will apply where it
is in conflict with Dutch law. In resolving the motion to
dismiss Count 14, the Court will apply the Dutch law of
conversion, because it is in conflict with New York law.
In contrast, the Court will apply New York's law of unjust
enrichment in resolving the motion to dismiss Count 15,
because there is no conflict between New York and Dutch
law.

50 The CEVA Defendants contend that Counts 14
through 17 should be dismissed as to CEVA
Finance on the grounds of forum non conveniens.
See CEVA MTD at 69-71. They base that argument
on the forum selection clauses in the Cash Pooling
Agreements. As those agreements are not part of the
record of the CEVA Defendants' motion, at this time,
the Court rejects forum non conveniens as a grounds
for dismissing the Amended Complaint.

to choice of law rules of New York to resolve [the] conflict
of laws questions.” *120 Enron Wind Energy Sys. LLC
v. Marathon Elec. Mfg. Corp. (In re Enron Corp. Inc.),
367 B.R. 384, 392 (Bankr. S.D.N.Y. 2007). Under New
York law, “the first question to resolve in determining
whether to undertake a choice of law analysis is whether
there is an actual conflict of laws.” Curley v. AMR Corp.,
153 F.3d 5, 12 (2d Cir. 1998) (citing Matter of Allstate Ins.
Co. (Stolarz), 81 N.Y.2d 219, 223, 597 N.Y.S.2d 904, 613
N.E.2d 936 (1993)). When there is no material difference
between the applicable laws, the Court will apply New
York law, and need not decide the choice of law issue. See
Fieger v. Pitney Bowes Credit Corp., 251 F.3d 386, 393 (2d
Cir. 2001). See also McHale v. Boulder Capital LLC (Inre
1031 Tax Grp., LLC), 439 B.R. 47, 59 (Bankr. S.D.N.Y.
2010) (Under New York law, “[w]here there is no material
difference ... between the possible applicable laws, courts
may apply New York law to the issues at bar.”) (citation
omitted). An actual conflict exists when (i) the applicable
law from each jurisdiction provides different substantive
rules; (ii) the differences are relevant to the issues at hand;
and (iii) the differences have a significant possible effect
on the outcome of the underlying matter. See Financ