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BANKRUPTCY 2018: VIEWS FROM THE BENCH 
SHRINKING SAFE HARBORS AND EXPANDING UFTA IMMUNITY? 

THE SAFE HARBOR OF § 546(e):  

Merit Mgmt. Grp., LP v. FTI Consulting, Inc., 138 S. Ct. 883 (2018) 

In 2003, Valley View Downs, LP (“Valley View”), and Bedford Downs Management Corporation 
(“Bedford Downs”), were in competition for the last harness-racing license in Pennsylvania to a 
racetrack casino, or “racino.” Their applications were denied, but they were permitted to reapply. 
However, the parties agreed that Bedford Downs would withdraw from the competition and in 
exchange Valley View, after obtaining the license, would purchase 100% of Bedford Downs’ stock 
for $55 million, financed by the Cayman Islands Branch of Credit Suisse (“Credit Suisse”). 
Citizens Bank of Pennsylvania (“Citizens Bank”), served as a third-party escrow agent. The 
transfer at issue in the Supreme Court’s decision was a payment of $16.5 million by Valley View 
to Merit Management Group, LP (“Merit”).  

The transfer was effected through a multi-step transaction. First, Credit Suisse placed an aggregate 
of $55 million into escrow with Citizens Bank. Second, the Bedford Downs shareholders, 
including Merit, placed their stock certificates into escrow with Citizens Bank. Third, at closing, 
Citizens Bank transferred the stock certificates to Valley View. Fourth, in October 2007, Citizens 
Bank disbursed $47.5 million to the Bedford Downs shareholders—$7.5 million remained in 
escrow with Citizens Bank pursuant to a multiyear indemnification holdback period provided for 
in the parties’ agreement. Finally, in October 2010, Citizens Bank disbursed the remaining $7.5 
million to the Bedford Downs shareholders. Merit ultimately received $16.5 million in exchange 
for the sale of its stock certificates, as stated above. 

Valley View ultimately failed to secure a gaming license, resulting in its filing of a chapter 11 
bankruptcy petition with affiliated entities and, upon confirmation of and pursuant to its 
reorganization plan, the appointment of FTI Consulting, Inc. (“FTI”) as trustee of a litigation trust. 
FTI subsequently asserted fraudulent transfer claims against Merit to recover the $16.5 million 
under Bankruptcy Code § 548(a)(1)(B),1 alleging Valley View was insolvent at the time of the 
transfer and Bedford Downs’ stock was not reasonably equivalent value to support the transfer.  

The district court granted Merit’s motion for judgment on the pleadings, holding the § 546(e) safe 
harbor applied because Citizens Bank and Credit Suisse were “financial institutions” thereunder 
and transferred/received funds in connection with a “settlement payment” or “securities contract.” 

                                                
1 Section 546(e) provides, “[n]otwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the trustee 
may not avoid a transfer that is a margin payment, as defined in section 101, 741, or 761 of this title, or settlement 
payment, as defined in section 101 or 741 of this title, made by or to (or for the benefit of) a commodity broker, forward 
contract merchant, stockbroker, financial institution, financial participant, or securities clearing agency, or that is a 
transfer made by or to (or for the benefit of) a commodity broker, forward contract merchant, stockbroker, financial 
institution, financial participant, or securities clearing agency, in connection with a securities contract, as defined in 
section 741(7), commodity contract, as defined in section 761(4), or forward contract, that is made before the 
commencement of the case, except under section 548(a)(1)(A) of this title.” (Emphasis added.) 



362

VIEWS FROM THE BENCH, 2018

 

- 2 - 
999998.04205/111104157v.4 

The Seventh Circuit reversed, holding the § 546(e) safe harbor was inapplicable to transfers in 
which the financial institutions served as “mere conduits.” 

The Supreme Court noted “[t]he parties and the lower courts . . . . put the proverbial cart before 
the horse” by scrutinizing the language “by or to (or for the benefit of)” as used in § 546(e) and 
whether the financial institution or other entity covered thereunder must have a “beneficial interest 
in or dominion and control over the transferred property.” Rather, the question was, “[w]hen 
determining whether the § 546(e) securities safe harbor saves [a] transfer from avoidance, should 
courts look to the transfer that the trustee seeks to avoid (i.e., A → D) to determine whether that 
transfer meets the safe-harbor criteria, or should courts look also to any component parts of the 
overarching transfer (i.e., A → B → C → D)?” 

Merit argued the relevant transfers were the “component parts” of the overall transaction, i.e., “one 
transaction by Credit Suisse to Citizens Bank (i.e., the transmission of the $16.5 million from 
Credit Suisse to escrow at Citizens Bank), and two transactions by Citizens Bank to Merit (i.e., the 
transmission of $16.5 million over two installments by Citizens Bank as escrow agent to Merit),” 
whereas FTI argued the relevant transfer was the “overarching transfer between Valley View and 
Merit.” Ultimately, the Court held “the relevant transfer for purposes of the § 546(e) safe-harbor 
inquiry is the overarching transfer that the trustee seeks to avoid under one of the substantive 
avoidance provisions.” 

In so holding, the Court found instructive the first and last clauses in § 546(e) (emphasized above), 
which “refer[ed] back to a specific type of transfer that falls within the avoiding power,” as well 
as its heading: “Limitations on avoiding powers.” The Court stated the text of § 546(e) also 
supported such interpretation because “[t]he transfer that . . . ‘the trustee may not avoid’ is 
specified to be ‘a transfer that is’ either a ‘settlement payment’ or made ‘in connection with a 
securities contract.’ Not a transfer that involves. Not a transfer that comprises. But a transfer that 
is a securities transaction covered under § 546(e).” (Citations omitted.)  

Finally, the Court observed “[t]he statutory structure also reinforces our reading” because the 
Bankruptcy Code’s avoidance and safe harbor provisions are “two sides of the same coin” such 
that “it is only logical to view the pertinent transfer under § 546(e) as the same transfer that the 
trustee seeks to avoid pursuant to one of its avoiding powers.”  

The Court rejected Merit’s argument that a transaction merely involving transfers “by or to” a 
financial institution that lacks a beneficial interest in the overall transaction “is sufficient to trigger 
safe harbor protection” because of the use of the disjunctive “or” in the phrase “or for the benefit 
of.” (Emphasis added.) The Court reasoned that § 546(e) was drafted with such language instead 
to ensure that its scope “matched the scope of the avoiding powers,” many of which also included 
such language. 

The Court also found that “Merit fail[ed] to support its purposivist arguments” that § 546(e) was 
intended to “advanc[e] the interests of the parties in the finality of transactions” and to apply based 
on “the nature of the transaction generally” rather than on “the identity of the investor and the 
manner in which it held its investment,” and that “[t]here is no reason to believe that Congress was 
troubled by the possibility that transfers by an industry hub could be unwound but yet was 
unconcerned about trustees’ pursuit of transfers made through industry hubs.” Such arguments 
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were “contradicted by the plain language” of § 546(e)—which expressly referenced transfers “by 
or to,” but not “through,” an industry hub—and were therefore “nothing more than an attack on 
the text of the statute.”  

Accordingly, because the transfer FTI sought to avoid was Valley View’s purchase of Bedford 
Downs’ stock, it was also the relevant transfer for the purposes of § 546(e)’s safe harbor—not the 
component parts thereof, i.e., the transfers involving Credit Suisse and Citizens Bank. Such entities 
served as mere conduits in the overall transaction between Valley View and Bedford Downs and 
therefore did not trigger the protections of § 546(e).2 

However, the Supreme Court “d[id] not address what impact, if any, § 101(22)(A) would have in 
the application of the § 546(e) safe harbor,” because the parties “d[id] not contend that either the 
debtor or petitioner . . . qualified as a ‘financial institution’ by virtue of its status as a ‘customer’ 
under § 101(22)(A).”3 As a result, the full extent of Merit’s impact on the applicability of the § 
546(e) safe harbor of remains to be seen. For arguments regarding the impact of § 101(22)(A) on 
the application of  the § 546(e) safe harbor, see the opposition and reply briefs filed in connection 
with the Appellants’ motion to recall the mandate in Tribune, excerpts of which are set forth infra 
at pages 7–11.  

 

                                                
2 See “Appendix A,” infra, discussing whether an entity is a transferee or a mere conduit. 

3 Section 101(22)(A) defines “financial institution” as, inter alia, “a Federal reserve bank, or an entity that is a commercial 
or savings bank, industrial savings bank, savings and loan association, trust company, federally-insured credit union, or 
receiver, liquidating agent, or conservator for such entity and, when any such Federal reserve bank, receiver, liquidating 
agent, conservator or entity is acting as agent or custodian for a customer (whether or not a ‘customer’, as defined in 
section 741) in connection with a securities contract (as defined in section 741) such customer.” (Emphasis added.) 
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CONFLICTING VIEWS ON THE PREEMPTION OF CREDITOR CLAIMS:  

In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) 

In 2007, Tribune Media Company (“Tribune”) was acquired in an $11 billion leveraged buyout, 
from which $8 billion was paid to its shareholders through a securities clearing agency or other 
financial institution in exchange for their shares in the company, which were returned to Tribune.  

Tribune initiated chapter 11 bankruptcy proceedings in December 2008. In November 2010, the 
Official Committee of Unsecured Creditors (the “Committee”) filed an action to recover the LBO 
payments made to Tribune’s shareholders and others as intentionally fraudulent transfers under § 
548(a)(1)(A).  

In April 2011, after the Committee strategically declined to assert any constructive fraudulent 
transfer claims within the two-year limitations period under § 544, the bankruptcy court granted 
two subsets of unsecured creditors, including former Tribune employees who held claims for 
unpaid retirement benefits and the successor indenture trustees for Tribune’s pre-LBO senior notes 
and subordinated debentures (collectively, the “Appellants”), relief from the automatic stay to file 
state law constructive fraudulent transfer claims in various state and federal courts without 
deciding, inter alia, whether such claims were preempted by § 546(e). 

In July 2012, the bankruptcy court confirmed a reorganization plan that terminated the Committee, 
transferred its intentional fraudulent transfer claims to a litigation trust (the “Litigation Trust”), 
and authorized the Appellants to pursue any state law fraudulent transfer claims, carving out the 
litigation trust’s federal intentional fraudulent transfer claims. The Litigation Trust’s and the 
Appellants’ claims were subsequently consolidated into a multi-district litigation proceeding. 

The Tribune shareholders moved to dismiss the Appellants’ claims. The district court granted the 
motion, holding the Appellants’ claims were barred by the automatic stay while the Litigation 
Trust sought to avoid the same transfers, albeit as intentionally fraudulent transfers under federal 
law. However, the district court rejected the Tribune shareholders’ argument that the Appellants’ 
state law constructive fraudulent transfer claims were preempted by § 546(e), holding it applied to 
bankruptcy trustees, but not creditors, and did not apply to state law fraudulent transfer claims. 
Although the Second Circuit maintained the district court’s decision on dismissal, it disagreed with 
the district court’s reasoning, holding the Appellants’ claims were not barred by the automatic 
stay, but were preempted by § 546(e).  

After a lengthy discussion in which it endorsed the view that state law fraudulent transfer claims 
were subject to “implied preemption” by the Bankruptcy Code,4 the Second Circuit rejected the 
                                                
4 The court rejected the Appellants’ argument that the presumption against the implied preemption of state law by 
conflicting federal law applied because fraudulent transfer claims are “among ‘the oldest [purposes] within the ambit of 
the police power.’” Rather, the court stated that “the regulation of creditors’ rights has ‘a history of significant federal 
presence’” and “[o]nce a party enters bankruptcy, the Bankruptcy Code constitutes a wholesale preemption of state laws 
regarding creditors’ rights.”  

In particular, the court observed that the Appellants’ claims were preempted by the automatic stay, “vested in the federally 
appointed trustee,” subject to extinguishment if asserted by the trustee in an action under § 544 that reached a final 
disposition, and to the extent they reverted to the Appellants, “it was by force of federal law.” Moreover, where creditors 



AMERICAN BANKRUPTCY INSTITUTE

365

 

- 5 - 
999998.04205/111104157v.4 

proposition that, “when creditors’ avoidance claims are lodged in the trustee . . . and are diminished 
in that hand by the Code, they reemerge in undiminished form in the hands of creditors,” whether 
after the statute of limitations expires or the bankruptcy court lifts the automatic stay.  

Rather, the Second Circuit ruled § 546(e) applies equally to claims by bankruptcy trustees and 
creditors because it “was intended to protect from avoidance proceedings payments by and to 
financial intermediaries in the settlement of securities transactions or the execution of securities 
contracts,” which payments “provide certainty as to each transaction’s consummation, speed to 
allow parties to adjust the transaction to market conditions, finality with regard to investors’ stakes 
in firms, and thus stability to financial markets.” A contrary rule allowing creditors’ claims after 
the trustee failed to exercise its powers “would increase the disruptive effect of an unwinding by 
lengthening the period of uncertainty for intermediaries and investors.” Thus, “[e]very 
congressional purpose reflected in Section 546(e), however narrow or broad, is in conflict with 
[A]ppellants’ legal theory.” 

The court rejected the Appellants’ argument that “Congress wanted to balance the need for 
certainty and finality in securities markets, recognized in Section 546(e), against the need to 
maximize creditors’ recoveries . . . . by limiting only the avoidance powers of trustees . . . [but] 
not those of individual creditors . . . because actions by trustees . . . are a greater threat to securities 
markets than are actions by individual creditors” due to the funding of such trustees’ avoidance 
powers by the debtor’s estate. Such argument, the court reasoned, “lacks any support whatsoever 
in the legislative deliberations that led to Section 546(e)’s enactment” and “understate[s] the 
number of creditors who would sue, if allowed, and the corresponding extent of the danger to 
securities markets.” 

The Appellants filed a petition for a writ of certiorari, which was pending when the Supreme Court 
decided Merit. On April 3, 2018, the Supreme Court deferred consideration of the petition to 
“allow the Court of Appeals . . . to consider whether to recall the mandate . . . in light of this 
Court’s decision in Merit . . . . given the possibility that there might not be a quorum in this Court.”  

Accordingly, the Appellants filed a motion to recall the mandate. On May 15, 2018, the Second 
Circuit entered an order recalling the mandate “in anticipation of further panel review.” See Order, 
In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF 
No. 387. Relevant excerpts from the parties’ briefs are below.  

Plaintiff-Appellants-Cross-Appellees’ Motion to Recall Mandate, In re Tribune Co. 
Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF No. 376 

 This Court has considered four factors when determining whether to recall a mandate in 
light of a subsequent decision of the Supreme Court of the United States: (1) whether this Court’s 
decision is “inconsistent with” the later Supreme Court decision; (2) whether the movant’s papers 
“made the argument that prevailed” in the Supreme Court; (3) whether there was “a substantial lapse 
of time” before moving to recall the mandate; and (4) whether the equities “strongly favor” relief. 

                                                
are authorized to assert state law fraudulent transfer claims, such authorization depends on “the Bankruptcy Code’s 
balancing of debtors’ and creditors’ rights . . . [not] the vindication of state police powers.” 
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Sargent, 75 F.3d at 90; see Stevens v. Miller, 676 F.3d 62, 69 (2d Cir. 2012) (listing Sargent factors). 
Those factors support recalling the mandate in this case. 

 First, this Court’s decision is “unquestionably at odds,” Sargent, 75 F.3d at 90, with the 
Supreme Court’s decision in Merit Management. This Court held that Section 546(e)’s safe harbor 
“clearly covers payments, such as those at issue here, by commercial firms to financial 
intermediaries to purchase shares from the firm’s shareholders.” Tribune, 818 F.3d at 120; see also 
id. at 112 (“Transfers in which either the transferor or transferee is not such an intermediary are 
clearly included in the language.”). . . . 

 The Supreme Court granted certiorari in Merit Management “to resolve a conflict among 
the circuit courts as to the proper application of the § 546(e) safe harbor.” 138 S. Ct. at 892. . . . In 
resolving the split against this Court’s position, the Supreme Court affirmed the Seventh Circuit’s 
contrary holding that Section 546(e) “did not protect transfers in which financial institutions served 
as mere conduits.” Id. at 892 (emphasis added). Rather, the Supreme Court held, “the relevant 
transfer for purposes of the § 546(e) safe harbor is the same transfer that the trustee seeks to avoid 
pursuant to its substantive avoiding powers.” Id. at 897. If that transfer is made by or to (or for the 
benefit of) a financial institution, then it falls within Section 546(e)’s scope. Where a financial 
institution served only as a conduit for a transfer between entities that are not financial institutions, 
however, Section 546(e)’s exception to a trustee’s avoidance powers does not apply. 

 Here, the challenged transfer is from the debtor company (Tribune) to its shareholders. 
Because neither the debtor nor the vast preponderance of the relevant shareholders are financial 
institutions or other safe-harbored entities,4 Section 546(e)’s safe harbor does not apply.5 . . . . 

[FN5] Although some of the Tribune shareholders are financial institutions, the 
vast preponderance are not. This Court should vacate its 2016 decision and allow 
the district court to decide in the first instance whether Section 546(e) preempts 
clawbacks from any of the shareholders. After Merit Management, it is clear that 
Section 546(e) has nothing to say about, and therefore cannot possibly preempt 
actions seeking to avoid, transfers in which neither the transferor nor the 
transferee is a financial institution. Even as to actions against financial 
institutions, the reasoning of Merit Management demonstrates why preemption 
does not exist, as explained in Point II below. 

****  

 This Court should vacate its judgment in its entirety. Merit Management does not just 
fatally undermine this Court’s basis for applying Section 546(e) to transfers in which neither the 
transferor nor the transferee is a financial institution. It also necessitates careful reconsideration of 
whether Section 546(e) preempts any state-law fraudulent-conveyance actions, even those directly 
against financial institutions. It does so because this Court’s key rationale for preemption—that the 
policies ostensibly animating Section 546(e) warrant interpreting the section more broadly than its 
plain text provides—cannot be reconciled with what the Supreme Court has now said. 

 Courts have almost unanimously disagreed with this Court’s preemption conclusion, both 
before and after this Court ruled. See generally Peter V. Marchetti, A Note to Congress: Amend 
Section 546(e) of the Bankruptcy Code to Harmonize the Underlying Policies of Fraudulent 
Conveyance Law and Protection of the Financial Markets, 26 Am. Bankr. Inst. L. Rev. 1, 55-62, 
68-72 (2018) (collecting cases). The flaw in this Court’s reasoning is that it “used a faulty 
intentionalist approach to interpret section 546(e).” Id. at 72. . . .  

****  

 The rationale that Merit “fail[ed] to support” was exactly the same as this Court’s: “Merit 
contends that the broad language of § 546(e) shows that Congress took a ‘comprehensive approach 
to securities and commodities transactions’ that ‘was prophylactic, not surgical,’ and meant to 
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‘advanc[e] the interests of parties in the finality of transactions.’ Brief for Petitioner 41-43.” Id. at 
896. And “Merit posits that Congress’ concern was plainly broader than the risk that is posed by the 
imposition of avoidance liability on a securities industry entity.” Ibid. Those contentions—rejected 
by the Supreme Court as “nothing more than an attack on the text of the statute,” id. at 897—exactly 
parallel this Court’s reasoning . . . and its repeated emphasis on the need for “finality” in the 
securities markets. See 818 F.3d at 119, 121. 

Opposition of Defendants-Appellees-Cross-Appellants, In re Tribune Co. Fraudulent 
Conveyance Litig., 818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF No. 377 

. . . Section 546(e) still preempts plaintiffs’ claims. Contrary to plaintiffs’ contention, Merit 
Management does not undermine this Court’s prior holding that Section 546(e) preempts state-law 
claims to avoid safe-harbored transfers. That case addressed only whether a payment was within the 
scope of Section 546(e). It involved an avoidance claim asserted under federal law and raised no 
issue of state-law preemption. Indeed, while Merit Management was pending, the Supreme Court 
denied a certiorari petition in a companion to this case—Whyte v. Barclays Bank PLC—that sought 
review of the preemption analysis adopted in this case. This Court’s central preemption holding, 
therefore, should not be vacated. See Sargent, 75 F.3d at 92 (scope of mandate recall must be 
“justified” and not on a “piggy-back basis”). 

 And the payments at issue are still safe harbored. They were “made by” Tribune, which 
was a covered entity in two independent ways: as a “financial institution” and as a “financial 
participant.” Moreover, the payments were “made … to (or for the benefit of)” Tribune’s 
shareholders, who were themselves “financial institutions” and thus also covered entities. This Court 
previously had no need to address these points, but the record supporting them is indisputable. Under 
this Court’s prior preemption ruling in this case, Section 546(e) still preempts plaintiffs’ claims. 

 This Court, therefore, should deny plaintiffs’ motion in full and finally bring these cases to 
a close. Recall and vacatur would be particularly inequitable now, more than a decade after 
thousands of passive investors received payment for their stock as part of a transaction they played 
no role in arranging. See Christian Louboutin, 709 F.3d at 142 (equities and “substantial lapse[s] 
in time” are factors in deciding recall motions). 

****  

 Although plaintiffs’ certiorari petition rightly treated the scope and preemption questions 
as distinct, see Pet. i, plaintiffs now contend (at 10-12) that the two issues are linked because “this 
Court’s key rationale for preemption—that the policies ostensibly animating Section 546(e) warrant 
interpreting the section more broadly than its plain text provides—cannot be reconciled with what 
the Supreme Court has now said.”  

 Plaintiffs’ argument rests on a misreading of the passages it quotes (at 11) from this Court’s 
opinion and Merit Management. Those passages addressed Section 546(e)’s scope, not its 
preemptive force. See Tribune, 818 F.3d at 120; Merit Management, 138 S. Ct. at 896-897. And in 
rejecting the respondent’s “purposivist” argument for a safe harbor whose scope would have been 
so broad that it would have covered nearly any payment made through a bank, the Supreme Court 
did not reject the proposition that Congress intended Section 546(e) to promote finality and certainty 
for parties to transfers within its scope; it rejected only the respondent’s argument that that purpose 
expanded the scope of Section 546(e) beyond its plain text. See Merit Management, 138 S. Ct. at 
896-897. 

****  

 . . . . Tribune and all the shareholders were covered entities under Section 546(e): the entity 
“by” whom the LBO payments were “made”—Tribune—was both a “financial institution” and a 
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“financial participant,” and all the shareholders—“to (or for the benefit of)” whom the payments 
were “made”—were also “financial institutions.” See §546(e). Consequently, plaintiffs’ avoidance 
claims are preempted.4  

[FN4] Many defendants are also covered entities (e.g., “financial institutions,” 
“stockbrokers,” “financial participants”) for individualized reasons. Defendants 
reserve the right to raise these individualized reasons, as well as additional global 
reasons, in any further proceedings. 

 1. Tribune and all the shareholders were “financial institutions.” Under the 
Bankruptcy Code, the term “financial institution” includes a “customer” of a “commercial or savings 
bank [or] trust company … acting as agent … for [the] customer … in connection with a securities 
contract.” 11 U.S.C. §101(22); see Collier on Bankruptcy ¶5-555.03 n.3 (16th ed. 2018). Although 
it would suffice if either Tribune or the shareholders qualifies as a financial institution, see §546(e) 
(safe harboring a transfer made “by or to (or for the benefit of)” a covered entity (emphasis added)), 
in actuality both do.  

 Tribune qualifies because it was a “customer” of Computershare—a trust company and a 
commercial or savings bank, as indicated by its full name (Computershare Trust Company, N.A.)5—
and Computershare was its agent in the LBO transaction. Tribune “retained” Computershare “to act 
as Depositary in connection with the Tender Offer.” Tribune Offer to Purchase (“Tribune Offer”) 
113, In re Tribune Co. (“Tribune Bankruptcy Case”), No. 08-13141 (Bankr. D. Del. Aug. 20, 2010) 
(ECF 5437-5). Computershare was to hold the tendered shares “on [Tribune’s] behalf,” deem them 
“accepted” for payment upon Tribune’s “notice,” and then pay the shareholders for them. Id. at 81; 
see “Customer,” Black’s Law Dictionary (10th ed. 2014) (“A person … for whom a bank has agreed 
to collect items ….”); cf. U.C.C. §4-104(a)(5) (“‘Customer’ means a person … for whom a bank 
has agreed to collect items ….”).6  

[FN6] Although the Bankruptcy Code defines “customer” for certain purposes, 
see 11 U.S.C. §741(2), Congress declined to limit the meaning of “customer” for 
purposes of defining “financial institution.” See §101(22) (“financial institution” 
means a specified entity when such entity “is acting as agent … for a customer 
(whether or not a ‘customer,’ as defined in section 741)” (emphasis added)). Thus, 
“customer” in this context must be given its ordinary meaning. Ransom v. FIA 
Card Servs., N.A., 562 U.S. 61, 69 (2011) (“Because the [Bankruptcy] Code does 
not define ‘applicable,’ we look to the ordinary meaning of the term.”). 

 Thus, the bankruptcy examiner reported that Computershare “acted as agent for Tribune 
for the purpose of receiving payment from Tribune and transmitting payment to the tendering 
stockholders” during the first step of the LBO. Examiner’s Report, vol. 1, at 206, Tribune 
Bankruptcy Case (Aug. 3, 2010) (ECF 5247) (emphasis added); id. (“Tribune … disbursed $4.284 
billion to Computershare Trust Company, N.A. to consummate the Tender Offer.”); Step One Flow 
of Funds Memorandum at 2, Tribune Bankruptcy Case (Aug. 20, 2010) (ECF 5444-4) (documenting 
$4.284 billion transfer from Tribune to Computershare “to consummate the Stock Repurchase”). 
And Computershare played the same agent role during the second step of the LBO, when Tribune 
“disbursed approximately $4 billion to [Computershare] to consummate the Merger.” Examiner’s 
Report, vol. 1, at 461; see also Agreement and Plan of Merger (“Merger”) §2.2(a), Tribune 
Bankruptcy Case (Aug. 20, 2010) (ECF 5442) (requiring Tribune to “deposit” merger consideration 
“with a U.S. bank or trust company, to act as a paying agent”); Step Two Flow of Funds 
Memorandum 5, Tribune Bankruptcy Case (Aug. 20, 2010) (ECF 5461-15) (documenting $3.98 
billion transfer from Tribune to Computershare “to consummate the Acquisition”).  

 The shareholders were also the “customers” of an “agent.” As plaintiffs themselves allege, 
Computershare agreed to collect the payments from Tribune and deliver them to the shareholders 
(and vice-versa with the shares), and thus the shareholders were Computershare’s customers, and it 
was the “Shareholders’ agent.” N.Y. Compl. ¶¶149, 157 (ECF 1558), No. 11-md-2296 (S.D.N.Y.), 
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in Joint App’x JA903-905 (ECF 118) (2d Cir.); accord, e.g., Cal. Compl. ¶¶147, 155 (ECF 1533), 
Del. Compl. ¶¶145, 153 (ECF 1507), Ill. Compl. ¶¶143, 151 (ECF 1564), Tex. Compl. ¶¶144, 152 
(ECF 1501), No. 11-md-2296 (S.D.N.Y.). That is confirmed by the transaction documents, which 
state that, at both steps of the LBO, Computershare was “agent for stockholders for the purpose of 
receiving payment from [Tribune] and transmitting payment to the … stockholders.” Tribune Offer 
82; see also Merger §2.2 (instructing Computershare as “Paying Agent” to hold merger 
consideration “in trust for the benefit of holders of the Shares”). 

 Additionally, in concluding that Section 546(e) preempted plaintiffs’ claims, this Court has 
already determined that the Tribune LBO transaction occurred “in connection with … securities 
contract[s]” between Tribune and its shareholders. See Tribune, 818 F.3d 105, 120. Plaintiffs did 
not dispute that point, nor could they. A “securities contract” is “a contract for the purchase [or] sale 
… of a security” or “any other … similar” “agreement or transaction.” 11 U.S.C. §741(7)(A)(i), 
(vii). Here, Tribune “purchased all of its stock” from the shareholders, 818 F.3d at 105, pursuant to 
a tender-offer agreement and a merger agreement, see Tribune Offer 1; Merger §§2.1(a), 2.2(b). 

 Thus, both Tribune and the shareholders were “customers” of Computershare, which 
served as their agent in the LBO, and hence are themselves “financial institutions” under the 
Bankruptcy Code. This analysis is consistent with Merit Management. The Supreme Court 
acknowledged but did “not address” (because the defendant had not raised) the possibility that the 
transaction at issue was safe harbored because “either the debtor or petitioner … qualified as a 
‘financial institution’ by virtue of its status as a ‘customer.’” 138 S. Ct. at 890 n.2; see also Oral Tr. 
15-16, No. 16-784 (Nov. 6, 2017) at 15-16 (Breyer, J.) (“[W]hy are we hearing this case? … [I]t 
seems to me that Citizens Bank is acting [as] agent or custodian of a customer, namely VVD, and it 
seems to me that Credit Suisse is acting as—as an agent or custodian for VVD. So why doesn’t that 
cover it?”).  

 2. Tribune was also a “financial participant.” §546(e). A “financial participant” is  

an entity that, … at the time of the date of the filing of the [bankruptcy] petition, 
has one or more agreements or transactions described in … section 561(a) [which 
includes swap agreements] with … any … entity (other than an affiliate) of a total 
gross dollar value of not less than $1,000,000,000 in notional … principal amount 
outstanding (aggregated across counterparties) at such time or on any day during 
the 15 month-period preceding the date of the filing of the petition, or has gross 
mark-to-market positions of not less than $100,000,000 (aggregated across 
counterparties) in one or more such agreements or transactions with … any … 
entity (other than an affiliate) at such time or on any day during the 15-month 
period preceding the date of the filing of the petition. 

§101(22A)(A). Tribune qualifies in several ways. Here, it suffices to mention only one: through 
Tribune’s swap agreements. When Tribune filed its bankruptcy petition in December 2008, it had 
in place three swap agreements with Barclays Bank (not a Tribune affiliate) whose total gross dollar 
value in notional principal amount outstanding was $2.5 billion both on that date and throughout the 
preceding 15-month period, 2007 Form 10-K at 43, 51, Tribune Bankruptcy Case (Aug. 20, 2010) 
(ECF 5437-3), and whose aggregate gross mark-to-market position was about $150 million.7 

Plaintiff-Appellants-Cross-Appellees’ Reply, In re Tribune Co. Fraudulent Conveyance Litig., 
818 F.3d 98 (2d Cir. 2016) (No. 13-3992), ECF No. 382 

. . . Defendants argued that, “[i]f the avoidance claims reached Appellants at all, they did so still 
limited by section 546(e).” Dkt. 143 at 23. That argument, of course, assumed that Section 546(e) 
protected all transfers in which financial institutions acted as conduits. But Merit Management 
overruled that understanding. Thus, even if Defendants’ argument were correct, endorsement of it 
by this Court would not end the case: The district court would still need to determine whether 
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Section 546(e) reaches each of the approximately 3,300 differently situated defendants in this case 
in light of Merit Management. See infra Part III.  

****  

 . . . Defendants offer only misdirection. First, they say that Merit Management did not 
directly address any preemption issue. Opp. 13-14. That is true, undisputed, and irrelevant. We did 
not argue that Merit Management necessitates remand to consider preemption anew because the 
case directly addressed preemption. Rather, we showed that Merit Management necessitates 
reconsideration because this Court’s preemption opinion rests on an understanding of Congress’s 
purposes that has been rejected by Merit Management. 

****  

 Even if Section 546(e) does preempt state law (or if Plaintiffs’ claims only “revert” subject 
to it), the question remains whether it protects all of the defendants in this case. As Defendants 
concede, Merit Management “forecloses” the Court’s original reason for holding that it does. Opp. 
16. So instead, Defendants ask the Court to reach the same conclusion for a different reason. It 
should not.  

 A. To begin with, Defendants have never before made the argument advanced in their 
Opposition. The argument is that the definitions of “financial institution” and “financial participant” 
bring every transfer in the case within the scope of Section 546(e), regardless of Merit 
Management’s holding. Opp. 16-22. But that argument appears nowhere in Defendants’ district-
court briefs. In re Tribune Co. Fraudulent Conveyance Litig. (“District Court Case”), No. 11-MD-
2296 (S.D.N.Y.), Dkt. 1671; Dkt. 2293. Nor does it appear anywhere in their briefs in this Court. 
No. 13-3992, Dkts. 143-145; Dkts. 229-231. 

****  

 . . . . If any court is to consider those new arguments—and they should not—it should be 
the district court on remand. See, e.g., Bishop v. Wells Fargo & Co., 870 F.3d 104, 106-07 (2d Cir. 
2017) (per curiam) (remanding, in an analogous posture, even a purely legal issue to district court); 
Carpenter v. Republic of Chile, 610 F.3d 776, 780 (2d Cir. 2010) (per curiam) (same).  

 B. Defendants’ new argument is premised on factual assertions never before tested 
in this case—confirming that it is not ripe for review by this Court. For example, under Defendants’ 
new theory, a bank through whose hands merger consideration was remitted must have “act[ed] as 
agent” for Tribune or its former shareholders. 11 U.S.C. § 101(22)(A).6 But “[t]he question whether 
an agency relationship exists is highly factual.” Cleveland v. Caplaw Enters., 448 F.3d 518, 522 (2d 
Cir. 2006). In particular, agency is a fiduciary relationship, Johnson v. Priceline.com, Inc., 711 F.3d 
271, 277 (2d Cir. 2013), which most bank-customer relationships are not, Manufacturers Hanover 
Tr. Co. v. Yanakas, 7 F.3d 310, 318 (2d Cir. 1993). The documents Defendants cite (at 17-20) do 
not suffice to determine that agency relationships existed here for any Defendant, let alone all of 
them.  

 Another factual issue is whether the relationship Defendants posit is in connection with a 
“securities contract.” 11 U.S.C. § 101(22)(A). That term’s definition encompasses contracts “to 
purchase shares.” Tribune, 818 F.3d at 120 (emphasis added). But this Court did not hold, as 
Defendants suggest (at 20), that it encompasses contracts to redeem shares. Indeed, this Court has 
expressly declined to rule on that issue. In re Quebecor World (USA) Inc., 719 F.3d 94, 99 (2d Cir. 
2013). That distinction matters because the merger agreement covering approximately half of the 
transfers here involved the cancellation, not the purchase, of shares. Merger Agreement § 2.1(a), In 
re Tribune Co., No. 08-13141 (Bankr. D. Del.), Dkt. 5442 (“All Shares . . . shall be automatically 
canceled and shall cease to exist.”).  
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 In addition to such factual questions, Defendants’ new argument embeds legal errors. For 
example, it requires “customer” to have “its ordinary meaning.” Opp. 18 n.6. But the Bankruptcy 
Code gives “customer” a technical meaning. 11 U.S.C. §§ 741(2), 761(9). It does not use the word 
in any other way. Id. §§ 561(b)(2)(B), 745-749, 751, 752, 763-766, 783(a). The meaning here should 
be correspondingly limited. See, e.g., Hall v. United States, 566 U.S. 506, 519 (2012) (“[I]dentical 
words and phrases within the [Bankruptcy Code] should normally be given the same meaning.” 
(quotation marks omitted)).  

 Similar problems plague the distinct argument (Opp. 21-22) that Tribune was a “financial 
participant.” For example, the swap agreements on which that argument rests were part of the very 
leveraged buyout we challenge. Tribune Co. 2007 Form 10-K at 6, https://bit.ly/2qSyUy8. A 
transferor cannot immunize challenges to a transaction simply by including certain derivatives in it. 
See H.R. Rep. No. 109-31(I), at 130-31 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 191 (noting that 
the definition of “financial participant” protects “major market participants” to prevent “systemic 
impact upon the markets from a single failure”). Like their other new arguments, this one is 
indisputably fact bound—the kind of argument to be evaluated, in the first instance if at all, by the 
district court. 

PAH Litig. Tr. v. Walter Street Healthcare Partners L.P. (In re Physiotherapy Holdings, Inc.), 
No. 16-201, 2017 WL 6524524 (D. Del. Dec. 21, 2017) 

In February 2012, Court Square Capital Partners II, L.P. (“Court Square”) acquired Physiotherapy 
Holdings, Inc. (“Physiotherapy”) in a leveraged buyout and merger in which Physiotherapy was 
the surviving entity. The $510 million acquisition price—financed by an equity investment by 
Court Square and $300 million of debt, $210 million of which was issued to unsecured noteholders 
(the “Noteholders”)—was based on fraudulent financial statements and misrepresentations 
regarding Physiotherapy’s enterprise value and was more than double its actual enterprise value. 
Upon closing, $248.6 million was transferred to Water Street Healthcare Partners, L.P., Wind Point 
Partners IV, L.P., and related entities (collectively, the “Defendants”) in exchange for their 
interests in Physiotherapy. 

In November 2013, Physiotherapy and its affiliates (collectively, the “Debtors”) commenced 
chapter 11 bankruptcy proceedings, culminating in confirmation of a reorganization plan pursuant 
to which the Noteholders released their claims against the Debtors and transferred any fraudulent 
transfer claims they possessed against the Defendants in connection with the LBO and merger to 
a litigation trust (the “Litigation Trust”) in exchange for pro rata shares of common stock issued 
by the reorganized Debtors (the “Equity Interest”) and 50% of any recovery by the Litigation Trust 
(the “Litigation Interest”). 

In September 2015, the trustee (the “Trustee”) of the Litigation Trust filed a complaint asserting 
fraudulent transfer claims under state and federal law. The Defendants moved to dismiss the 
complaint arguing, inter alia, § 546(e) preempted the state law fraudulent transfer claims. The 
bankruptcy court denied the motion and the Defendants appealed, arguing that if a transfer was 
subject to fraudulent transfer claims under state law notwithstanding § 546(e)’s preemption of such 
claims under federal law, “the exemption set forth in section 546(e) would be rendered useless.” 
In response, the Trustee argued, inter alia, that § 546(e) was inapplicable to state law fraudulent 
transfer claims because, unlike bankruptcy trustees, “the statute is silent as to creditors.”  

The district court, persuaded by the statute’s silence as to creditors, affirmed and largely adopted 
the bankruptcy court’s reasoning. For example, the bankruptcy court noted that, “in other sections 
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of the Bankruptcy Code, Congress has explicitly stated when it intends for a provision to apply to 
entities other than the trustee,” e.g., § 1109(b), and “expressly preempted state law by 
incorporating phrases like ‘notwithstanding any nonbankruptcy law,’” e.g., § 541(c)(1). The 
bankruptcy court also distinguished the policy of § 546(e) to protect intermediaries and the market 
“to avoid problems of ‘ripple effects,’ i.e., falling dominoes,” from the application proposed by 
the Defendants, i.e., “to protect individual investors who are beneficial recipients of insolvents’ 
assets.” For the same reason, the Second Circuit’s decision in Tribune was not controlling, as it 
involved publicly-traded securities that did implicate such “ripple effects,” whereas “[b]ecause the 
transfers here were to corporate insiders, systemic risk concerns were not at issue.”  
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FRAUDULENT TRANSFER CLAIMS UNCAPPED BY THE UNDERLYING DEBT 
UNDER THE BANKRUPTCY CODE:  

PAH Litig. Tr. v. Walter Street Healthcare Partners, L.P. (In re Physiotherapy Holdings, Inc.), 
Bankr. No. 13-12965, Adv. No. 15-51238, 2017 WL 5054308 (Bankr. D. Del. Nov. 1, 2017) 

In March 2016, after the Trustee filed its fraudulent transfer complaint, Select Medical Corporation 
(“Select Medical”) acquired the reorganized Debtors for $421 million, of which $282 million was 
paid to the Noteholders in exchange for their Equity Interest.  

The Defendants argued the Noteholders’ receipt of such amount forecloses any recovery by the 
Litigation Trust because it exceeded the value of the Noteholders’ Equity Interest—thereby 
offsetting the Noteholders’ actual losses—and, fraudulent transfer laws being “remedial, not 
punitive,” “[t]he intent of the law is to restore creditors to their positions immediately prior to the 
fraudulent transfers.” Thus, the Trustee’s requested recovery would create a windfall in favor of 
the Noteholders. 

In response, the Trustee argued the amount the Noteholders received for their Equity Interest was 
“significantly lower” than the amount of the notes they released in exchange for their Equity 
Interest pursuant to the plan, which notes would have continued to accrue interest such that the 
unpaid principal and interest would have significantly exceeded $300 million. The Trustee also 
argued the Noteholders’ debt-for-equity swap was a “gamble” that allowed the Debtors to 
reorganize without “massive debts” and increased the value of the reorganized Debtors. “The 
Noteholders took a risk and are entitled to the benefits of their risk-taking.” Accordingly, no 
windfall would accrue in favor of the Noteholders. 

The bankruptcy court ruled in favor of the Trustee, noting with approval the Trustee’s observation 
that it is empowered by § 548 to “avoid” a fraudulent transfer and by § 550 to recover the property 
transferred or the value of such property “for the benefit of the estate,” not “to the extent” of the 
benefit to the estate. Although the issue appeared to be unanswered by the Third Circuit, the 
bankruptcy court cited “[n]umerous cases stand[ing] for the proposition that a recovery under 
Section 550(a) is not capped by the amount of the creditor claims.” Rather, such provision codifies 
the Supreme Court’s decision in Moore v. Bay, 284 U.S. 4 (1931), “that a bankruptcy trustee could 
avoid a fraudulent transfer in its entirety, for the benefit of the estate, and that recovery was not 
limited to the amount of the unsatisfied creditor’s claim.” Moreover, because the “estate” includes 
“all legal or equitable interests of the debtor in property as of the commencement of the case,” “for 
the benefit of the estate” means more than “for the benefit of creditors.” 

The bankruptcy court also rejected the Defendants’ argument that the Trustee’s proposed recovery 
would create a windfall in favor of the Noteholders as inapposite because “[w]indfalls and punitive 
damages are not bankruptcy concepts” and “[h]ad there been no bankruptcy, the Noteholders 
would have received with interest $470,332,509 at maturity or over $380 million today.” 

Finally, the bankruptcy court stated that if it were to rule otherwise, “it would mean that if 
Defendants are in fact liable for the fraudulent transfer, they would keep most if not all of the 
transferred money. The Court cannot countenance such an inequitable result if liability exists.”
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DUFTA INAPPLICABLE TO TRANSFERS BY NON-DEBTORS:  

Crystallex Int’l Corp. v. Petróleos de Venezuela, S.A., 879 F.3d 79 (3d Cir. 2018) 

In 2011, Venezuela nationalized its gold mines, thereby expropriating the rights of Crystallex 
International Corp. (“Crystallex”) in the Las Cristinas gold reserve. Asserting such expropriation 
violated an applicable treaty, Crystallex obtained a $1.202 billion arbitration award against 
Venezuela.  

At around this time, Venezuela effectuated the monetization and repatriation of its interests in its 
largest United States-based asset, CITGO Petroleum Corporation (“CITGO Petroleum”), which 
was wholly owned by CITGO Holding, Inc. (“CITGO Holding”), through a series of transfers, 
including: 

1. CITGO Holding issued a $2.8 billion dividend to PDV Holding, Inc. (“PDVH”). 

2. PDVH issued a $2.8 billion dividend to Petróleos de Venezuela, S.A., a Venezuelan 
state-owned company (“PDVSA”).5 

The net result was that CITGO Petroleum was left with negative shareholder equity and rendered 
insolvent and PDVSA, immune from suit under the Foreign Sovereign Immunities Act, received 
a $2.8 billion dividend in Venezuela. 

Crystallex filed a complaint asserting a claim against PDVH under the Delaware Uniform 
Fraudulent Transfer Act (“DUFTA”). PDVH moved to dismiss the complaint because the 
allegedly fraudulent transfer was not made “by a debtor,” i.e., by Venezuela or PDVSA, an alleged 
alter ego of Venezuela. The district court denied the motion to dismiss, noting that “DUFTA 
includes within its ambit ‘indirect . . . mode(s) . . . of disposing of or parting with an asset or an 
interest in an asset’” and that the transfer from PDVH to PDVSA was “executed by an 
‘instrumentality’ of the debtor or on its ‘behalf’” and therefore was “a transfer made in every 
meaningful sense ‘by a debtor,’” although PDVH was “not in fact a debtor.” 

On appeal, the Third Circuit stated that “[t]he question at the center of this case is quite simple: 
can a transfer by a non-debtor be a ‘fraudulent transfer’ under [DUFTA]?” The court noted that 
although the Delaware Supreme Court had not yet addressed the question, “the Chancery Court 
ha[d] answered [it] in the negative,” under DUFTA and also under the Bankruptcy Code, the 
relevant provisions of which are nearly identical to, and interpreted and applied by Delaware courts 
uniformly with, their DUFTA counterparts. 

The Third Circuit also stated that “reading ‘by a debtor’ broadly enough to allow a non-debtor 
subsidiary transferor . . . to be liable, simply because its parent company . . . is a debtor, would 
undermine a fundamental precept of Delaware corporate law: parent and subsidiary corporations 
are separate legal entities.”  

                                                
5 CITGO Petroleum, CITGO Holding, and PDVH were each Delaware corporations. 
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Finally, it “reject[ed] Crystallex’s argument that DUFTA’s ‘broad remedial purpose’ should cause 
us to declare the transfer fraudulent” because “having broad latitude to craft a remedy for a DUFTA 
violation does not necessarily mean we have broad latitude to determine what fits within the 
contours of the statute in the first place.”  

Accordingly, the Third Circuit rejected the district court’s expansion of liability under DUFTA to 
instrumentalities of, or other transferors acting “on behalf of,” debtors. The court therefore held 
the transaction “lack[ed] the principal harm visited upon creditors in a fraudulent transfer, namely 
the debtor’s alienation of an asset otherwise available to pay its debts,” applied controlling 
precedent that “foreclosed the possibility of aiding and abetting liability under DUFTA,” reversed 
the order denying PDVH’s motion to dismiss, and remanded to the district court.  

In a dissenting opinion, Judge Fuentes stated: “[A] consequence of the majority’s holding is that, 
under the Fraudulent Transfer Act, a foreign sovereign—such as Venezuela—is free to 
fraudulently repatriate assets, so long as the party making the transfer is a non-debtor.” Indeed, he 
was “hard-pressed to conceive of a scenario more worthy of a trial court’s invocation of its broad 
equitable powers under the Fraudulent Transfer Act than this one.” 
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RECENT DEVELOPMENTS AFFECTING THE EXTRATERRITORIAL 
APPLICATION OF BANKRUPTCY CODE AVOIDANCE PROVISIONS 

As demonstrated by several opinions recently issued by the United States Bankruptcy Court for 
the Southern District of New York, courts and judges are split on when to exercise personal 
jurisdiction over foreign defendants and when to apply Bankruptcy Code provisions to 
international transactions.   

In Official Committee of Unsecured Creditors of Arcapita Bank B.S.C.(c) v. Bahrain Islamic Bank 
(In re Arcapita Bank B.S.C.(c)), 575 B.R. 229 (Bankr. S.D.N.Y. 2017), reconsideration denied on 
other grounds, Bankr. No. 12-11076, Adv. No. 13-01434, 2018 WL 718399 (Bankr. S.D.N.Y. 
Feb. 5, 2018), the bankruptcy court’s original opinion dismissing the unsecured creditors’ 
committee’s adversary proceedings asserting, inter alia, avoidance claims under section 547(b) 
against Bahraini defendants was remanded after the district court determined the bankruptcy court 
had personal jurisdiction over the defendants.  At issue was the defendants’ use of correspondent 
bank accounts in the United States to receive funds from the debtor to be invested outside the 
United States at a predetermined rate of return, which investments the defendants never returned.  
At the heart of the district court’s decision that personal jurisdiction existed was its determination 
that such use “was purposeful and not coincidental or adventitious” and that there was an 
“articulable nexus” between such use and the committee’s claims.  The defendants’ mere use of 
United States accounts to effectuate the transfers the committee sought to avoid was sufficient to 
subject them to the bankruptcy court’s jurisdiction. 

On remand, the bankruptcy court extended the district court’s reasoning to deny the defendants’ 
motions to dismiss the adversary proceedings based on the doctrine of international comity and 
the presumption against the extraterritorial application of United States laws.  First, prescriptive 
comity, i.e., the principle that nations refrain from prescribing laws unreasonably governing 
activities related to other nations, was inapplicable because the use of the accounts connected the 
transfers and the United States as the regulating nation seeking to apply its avoidance laws which 
formed the “bedrock” of the protections available to creditors under the Bankruptcy Code.  Second, 
the bankruptcy court held the committee’s avoidance claims did not involve the extraterritorial 
application of United States law because “the focus of congressional concern,” i.e., the 
“transactions that the statute seeks to regulate,” were the initial transfers of property of the estate 
to the United States accounts.  Conversely, the bankruptcy court held the committee’s related 
claims for violations of the automatic stay and turnover of the investment proceeds were intended 
to have effect outside the United States because sections 362 and 542(b) reference and incorporate 
the definition of “property of the estate” under section 541(a), which includes property “wherever 
located and by whomever held.” The bankruptcy court therefore held the doctrine of international 
comity and the presumption against extraterritoriality were inapplicable to the committee’s claims. 

In LaMonica v. CEVA Group PLC (In re CIL Limited), 582 B.R. 46 (Bankr. S.D.N.Y. 2018), the 
bankruptcy court employed a more conservative approach to the proposed extraterritorial 
application of Bankruptcy Code avoidance provisions.  The trustee initiated an adversary 
proceeding to recover the equity interest of the debtor, a Cayman Islands holding company, in 
CEVA Group PLC, which was a subsidiary operating company of the debtor and its sole asset.  
The defendants were the transferee of the debtor’s equity interests and the debtor’s directors who 
effectuated the transfer.   
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The bankruptcy court held Congress did not intend the Bankruptcy Code’s fraudulent transfer 
provisions to apply extraterritorially.  It distinguished sections 548(a) and 544(b) from other 
Bankruptcy Code provisions, because the former references “an interest of the debtor in property” 
without the broader descriptor found in section 541(a), and because the latter did not have 
extraterritorial effect merely because it incorporated “applicable law.” Thus, because the transfers 
“allegedly harmed foreign creditors” and were “accomplished outside the United States” by 
foreign entities, they could not be avoided under the Bankruptcy Code. 

However, in LaMonica v. CEVA Group PLC (In re CIL Limited), Adv. No. 14-02442, Bankr. No. 
13-11272, 2018 WL 3031094 (Bankr. S.D.N.Y. June 15, 2018), the bankruptcy court granted the 
trustee’s subsequent motion for reconsideration.  In its original opinion, the bankruptcy court had 
also found that the transfer of the debtor’s equity interest was merely a single step in a five-step, 
integrated out-of-court restructuring transaction.  On that basis, the trustee sought leave to amend 
the complaint, arguing such finding “alters the ‘domesticity’ analysis of the transaction” and 
alleging that the participants in the integrated transaction “incurred irrevocable liability to 
exchange their debt in the United States, and that title to securities bought, sold and exchanged in 
the . . . [t]ransaction was transferred in the United States.” Accepting the doctrine that “an allegedly 
fraudulent conveyance must be evaluated in context; where a transfer is only a step in a general 
plan, the plan must be viewed as a whole with all its composite implications,” the bankruptcy court 
could not rule out the possibility that the integrated transaction could be collapsed into a single 
transaction to determine the situs of the alleged fraudulent transfer for the purposes of the 
extraterritoriality analysis.  The bankruptcy court thus granted the trustee leave to amend. 

In sum, the Arcapita decision highlights that parties outside the United States potentially may be 
subject to liability in United States courts under United States laws if the court determines either 
(i) the statute under which suit is brought applies outside the United States’ territorial jurisdiction 
or (ii) the specific challenged transaction was domestic rather than foreign.  Although the 
bankruptcy court’s original opinion in CIL Limited provides thorough analyses and arguments as 
to why a court should not apply Bankruptcy Code avoidance provisions to transactions outside the 
United States, its decision granting the trustee leave to amend might also provide debtors a vehicle 
to subject transactions that, in isolation, occurred outside the United States to the jurisdiction of 
United States courts if such transactions can be connected to other, domestic transactions. 
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APPENDIX A 

WHETHER AN ENTITY IS A TRANSFEREE OR A MERE CONDUIT:  

Bonded Fin. Servs., Inc. v. European Am. Bank, 838 F.2d 890 (7th Cir. 1988)6 

Michael Ryan (“Ryan”), doing business as Shamrock Hill Farm, borrowed $655,000 (the 
“Shamrock Loan”) from European American Bank (the “Bank”). On January 21, 1983, Bonded 
Financial Services (“Bonded”), a currency exchange controlled by Ryan, transmitted a $200,000 
check to the Bank and directed it to deposit the check into an account Ryan maintained with it. On 
January 31, 1983, Ryan instructed the Bank to debit his account $200,000 to reduce the outstanding 
amount of the Shamrock Loan. Ryan subsequently repaid the full amount of the Shamrock Loan. 

Bonded filed a chapter 11 bankruptcy petition on February 10, 1983, and Ryan’s creditors filed 
involuntary proceedings against him shortly thereafter. Bonded’s $200,000 check to Ryan was 
determined to be a fraudulent conveyance under § 548(a) and the trustee (the “Trustee”) in 
Bonded’s bankruptcy case sought to recover from the Bank, rather than Ryan, who was insolvent.  

The Trustee argued the Bank was the initial transferee of the check under § 550(a)(1) or otherwise 
“the ‘entity for whose benefit such transfer was made’ because Ryan intended to pay off the loan 
when he caused Bonded to write the check.” 

The bankruptcy court granted summary judgment in favor of the Bank and the district court 
affirmed, holding in connection with Bonded’s transfer to Ryan that the Bank was a mere conduit, 
rather than the initial transferee, and Ryan was the beneficiary of the transfer, because the check 
reduced the balance of the Shamrock Loan.  

Affirming the district court, the Seventh Circuit held “the minimum requirement of status as a 
‘transferee’ [under § 550(a)(1)] is dominion over the money or other asset, the right to put the 
money to one’s own purposes. When A gives a check to B as agent for C, then C is the ‘initial 
transferee.’” However, on January 21, 1983, “so far as the Bank was concerned, Ryan was free to 
invest the whole $200,000 in lottery tickets or uranium stocks,” whereas on January 31, 1983, “[a]s 
the Bank saw things . . . it was getting Ryan’s money.” Thus, the Bank was merely Ryan’s agent 
until, and only achieved dominion over the $200,000 upon, Ryan’s instruction to debit his account 
to reduce the outstanding amount of the Shamrock Loan.  

                                                
6 The Seventh Circuit’s opinion in Merit extended the definition of “transferee” it set forth in Bonded such that “transfers 
‘made by or to (or for the benefit of)’ in the context of 546(e) refer to transfers made to ‘transferees’ as defined there [in 
Bonded].” FTI Consulting, Inc. v. Merit Mgmt. Grp., LP, 830 F.3d 690, 695 (7th Cir. 2016). The Supreme Court affirmed 
the Seventh Circuit’s judgment, see Merit, 138 S. Ct. at 897, notwithstanding that the Tribune defendants filed an amicus 
brief with the Court citing Bonded in connection with their argument that the definition of “transferee” is a “judicially 
created body of law with uncertain application” and, moreover, the absence of any reference to a transferee in § 546(e), 
in contrast to § 550(a)(1), supported the inference that the safe harbor provision did not apply only to transfers in 
connection with which the covered entity was a transferee, but also applied where the covered entity was a mere conduit, 
or intermediary, see Brief for Various Former Tribune and Lyondell Shareholders as Amici Curiae in Support of 
Petitioner, Merit Mgmt. Grp., LP v. FTI Consulting, Inc., 138 S. Ct. 883 (2018) (No. 16-784), 2017 WL 3098281, at 
*18–21, *19 n.4. 
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Policy concerns supported insulating the Bank from liability for Bonded’s fraudulent transfer to 
Ryan because “[e]xposing financial intermediaries and couriers to the risk of disgorging a 
‘fraudulent conveyance’ in such circumstances would lead them to take precautions, the costs of 
which would fall on solvent customers without significantly increasing the protection of creditors.”  

In rejecting the Trustee’s alternative argument that the Bank was the beneficiary of Bonded’s 
check, the court stated “a subsequent transferee cannot be the ‘entity for whose benefit’ the initial 
transfer was made. The structure of the statute separates initial transferees and beneficiaries, on 
the one hand, from ‘immediate or mediate transferee[s]’, on the other. The implication is that the 
‘entity for whose benefit’ is different from a transferee, ‘immediate’ or otherwise. The paradigm 
‘entity for whose benefit such transfer was made’ is a guarantor or debtor—someone who receives 
the benefit but not the money.” Accordingly, “[i]f Bonded had sent a check to the Bank with 
instructions to reduce Ryan’s loan, the Bank would have been the initial transferee and Ryan the 
‘entity for whose benefit’” the transfer was made. 
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KeyCite Yellow Flag - Negative Treatment

 Affirmed and Remanded by Merit Management Group, LP v. FTI

Consulting, Inc., U.S., February 27, 2018

830 F.3d 690
United States Court of Appeals,

Seventh Circuit.

FTI CONSULTING, INC., Plaintiff-Appellant,
v.

MERIT MANAGEMENT
GROUP, LP, Defendant-Appellee.

No. 15-3388
|

Argued March 30, 2016
|

Decided July 28, 2016
|

Rehearing En Banc Denied Aug. 30, 2016.

Synopsis
Background: Trustee of litigation trust created pursuant to
confirmed Chapter 11 plan of debtor, an entity that sought
to develop a “racino” in Pennsylvania, brought adversary
proceeding, seeking to avoid debtor's allegedly fraudulent
transfers of $16,503,850 to transferee, the partial owner
of debtor's competitor, as part of debtor's purchase of
competitor's stock. The United States District Court for
the Northern District of Illinois, Joan B. Gottschall,
J., 541 B.R. 850, granted motion for judgment on the
pleadings in transferee's favor. Trustee appealed.

[Holding:] The Court of Appeals, Wood, Chief Judge, held
that as matter of first impression, safe harbor provision
in Bankruptcy Code, prohibiting bankruptcy trustees
from avoiding transfers that were margin or settlement
payments made by or to financial institutions, did not
protect debtor's transfer conducted through financial
institution that acted as the conduit.

Reversed and remanded.

West Headnotes (6)

[1] Bankruptcy
Conclusions of law;  de novo review

The Court of Appeals reviews a district court's
judgment on the pleadings de novo. Fed. R.
Civ. P. 12(c).

Cases that cite this headnote

[2] Bankruptcy
Presentation of grounds for review

Trustee of litigation trust created pursuant
to confirmed Chapter 11 plan of debtor
did not waive its right to argue on appeal
that safe harbor provision in Bankruptcy
Code, prohibiting bankruptcy trustees from
avoiding transfers that were margin or
settlement payments made by financial
institutions, was ambiguous, where trustee
urged district court to consider purpose and
context of Code provision. 11 U.S.C.A §
546(e).

Cases that cite this headnote

[3] Bankruptcy
Avoidance rights and limits thereon, in

general

Safe harbor provision in Bankruptcy
Code, prohibiting bankruptcy trustees from
avoiding transfers that were margin or
settlement payments made by or to
financial institutions, did not protect Chapter
11 debtor's prepetition transfer that was
conducted through financial institution as
part of debtor's purchase of competitor's
stock, where financial institution was neither
the debtor nor the transferee, but acted only
as the conduit. 11 U.S.C.A. § 546(e).

3 Cases that cite this headnote

[4] Bankruptcy
Avoidance rights and limits thereon, in

general
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Transfers “made by or to or for the benefit
of” in the context of safe harbor provision
in Bankruptcy Code, prohibiting bankruptcy
trustees from avoiding transfers that are
margin payments or settlement payments
made by or to financial institutions, refers
to transfers made to “transferees” which are
entities with dominion over the money or the
right to put the money to one's own purposes.
11 U.S.C.A § 546(e).

3 Cases that cite this headnote

[�] Bankruptcy
Avoidance rights and limits thereon, in

general

The safe harbor's purpose in Bankruptcy
Code provision, setting forth limitations on
avoiding powers, is to protect the market
from systemic risk and allow parties in the
securities industry to enter into transactions
with greater confidence, to prevent one
large bankruptcy from rippling through the
securities industry. 11 U.S.C.A § 546(e).

Cases that cite this headnote

[�] Bankruptcy
Avoidance rights and limits thereon, in

general

Safe harbor provision in Bankruptcy Code,
which prohibits bankruptcy trustees from
avoiding transfers that are margin payments
or settlement payments made by or to certain
named entities, does not provide a safe harbor
against avoidance of transfers between non-
named entities where a named entity acts as a
conduit. 11 U.S.C.A § 546(e).

Cases that cite this headnote

 �!1  Appeal from the United States District Court for
the Northern District of Illinois, Dastern Division. No. 11
C 7670E"oan�B#�$ottsc%all, Judge.

&ttorn'ys�and�(a)�*ir+s

Gregory S. Schwegmann, Reid Collins F Tsai LLP,
Austin, TG, for Plaintiff-Appellant.

Jason J. DeJonker, James B. Sowka, Seyfarth Shaw LLP,
Chicago, IL, for Defendant-Appellee.

Before Wood, Chief Judge, and Posner and Rovner,
Circuit Judges.

,pinion

Wood, Chief Judge.

This case reHuires us to examine section 546(e) of
the Bankruptcy Code, which provides a safe harbor
protecting certain transfers from being undone by the
bankruptcy trustee. (We considered a different aspect of
that statute in Peterson v. Somers Dublin Ltd., 72I F.3d
741 (7th Cir. 2013), which focused on what counts as a
settlement payment made in connection with a securities
contract, Huestions that do not arise in our case.) The
safe harbor prohibits the trustee from avoiding transfers
that are “margin paymentJsK” or “settlement paymentJsK”
“made by or to (or for the benefit of)” certain entities
including commodity brokers, securities clearing agencies,
and “financial institutions.” 11 U.S.C. § 546(e). It also
protects transfers “made by or to (or for the benefit of)”
the same types of entities “in connection with a securities
contract.” Id.

Ultimately, we find it necessary to answer only one
HuestionL whether the section 546(e) safe harbor protects
transfers that are simply conducted through financial
institutions (or the other entities named in section 546(e)),
where the entity is neither the debtor nor the transferee but
only the conduit. We hold that it does not, and accordingly
we reverse the judgment of the district court.

-

This Huestion has arisen in the bankruptcy proceeding
of Malley Miew Downs, LP, owner of a Pennsylvania
racetrack. In 2003, Malley Miew Downs was in competition
with another racetrack, Bedford Downs, for the last
harness-racing license in the state. Both racetracks wanted
to operate “racinos”Ecombination horse track and
casinosEand both needed the license to do so. Rather
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than fight over one license, Malley Miew and Bedford
agreed to combine and conHuerL Malley Miew would
acHuire all Bedford shares in exchange for $55 million.
The exchange of the $55 million for the shares was to take
place through CitiNens Bank of Pennsylvania, the escrow
agent. Malley Miew borrowed money from Credit Suisse
and some other lenders to pay for the shares. After the
transfer, Malley Miew obtained the harness-racing license,
but it failed to secure  �!2  the needed gambling license.
This led it to file for Chapter 11 bankruptcy.

FTI Consulting, Inc., as Trustee of the In re �ent�ur�
LL� et �l. Litigation Trust, which includes Malley Miew
Downs as one of the debtors, brought this suit against
Merit Management Group (“Merit”), a 30O shareholder
in Bedford Downs. FTI alleges that Bedford's transfer
to Malley Miew and thence to Merit of approximately
$16.5 million (30O of the $55 million), is avoidable under
Bankruptcy Code sections 544, 548(a)(1)(b), and 550, and
the money is properly part of Malley Miew's bankruptcy
estate and thus the Litigation Trust.

There is no Huestion that the transfer at issue is either a
“settlement payment” or a payment made “in connection
with a securities contract.” Merit maintained that the
transfer was “made by or to (or for the benefit of)” an
entity named in section 546(e) and therefore protected
under the safe harbor. It did not rely on its own status for
this argument, because it is undisputed that neither Malley
Miew nor Merit is a commodity broker, forward contract
merchant, stockbroker, financial institution, financial
participant, or securities clearing agency (the entities
named in section 546(e)). Instead, Merit argued eligibility
for the safe harbor based on the minor involvement of
CitiNens Bank and Credit Suisse. The district court agreed
with Merit, finding that the transfers were “made by or to”
a financial institution because the funds passed through
CitiNens Bank and Credit Suisse. It granted judgment on
the pleadings pursuant to Federal Rule of Civil Procedure
12(c) in Merit's favor, thereby preventing FTI from
avoiding the transfer and recovering the $16.5 million.
FTI appeals.

--

[1] We review the district court's Rule 12(c) judgment
on the pleadings de novo. �u�h�n�n !oore v. �nt". o#

!il$�u%ee, 570 F.3d 824, 827 (7th Cir. 200I). There are
no contested facts.

A

[2] In order to resolve this case, we must ascertain the
meaning of section 546(e). We begin at the obvious place,
with its textL

JTKhe trustee may not avoid
a transfer that is a margin
payment ... or settlement payment ...
made b" or to (or for
the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, or that is a
transfer made b" or to (or for
the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, in connection with
a securities contract....

(Dmphasis added.) It is impossible to say in the abstract
what the italiciNed words, “by or to,” mean here. As FTI
points out, a postcard sent through the U.S. Postal Service
could be said to have been sent “by” the Postal Service or
“by” the sender who filled it out. When a person pays her
bills using an electronic bank transfer, the funds could be
said to be sent “by” the owner of the account or by the
bank. Similarly, a transfer through a financial institution
as intermediary could reasonably be interpreted as being
“made by or to” the financial institution or “made by or
to” the entity ultimately receiving the money. The plain
language does not clarify whether, under the statute, the
transfer of the $16.5 million was made by Malley Miew
to Merit; by Malley Miew to CitiNens Bank; by CitiNens
Bank to Credit Suisse; or by CitiNens Bank or Credit
Suisse to Merit. These multiple plausible interpretations
reHuire us to search beyond the statute's plain language.
(We reject Merit's argument that FTI has waived the right
to argue  �!3  that the statute is ambiguous; it urged the
district court to consider the purpose and context of the
statute, which implicitly indicates that the meaning is not
immediately clear.)
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The phrase “for the benefit of,” which was added to the
safe harbor in a 2006 amendment, is also ambiguous.
It could refer to a transaction made on beh�l# o#
another entity, or it could mean a transaction made
merely involving an entity receiving an actual financial
or beneficial interest. The latter reading suggests that
transactions between parties other than the named entities
receiving a financial interest (but related to those entities)
are also included in the safe harborEotherwise the
additional parenthetical would be redundant. If the
former interpretation is used, FTI's argument that the
whole phrase refers only to named entities receiving a
financial interestEwhether or not that entity received the
actual transfer of propertyEis plausible.

The language of the statute, standing alone, does not
point us in one direction or the other. In particular, it
is unclear whether the safe harbor was meant to include
intermediaries, or if it is limited to what we might think
of as the real parties in interestEhere, the first and the
final party possessing the thing transferred. We therefore
turn to the statute's purpose and context for further
guidance. See &ood ' Drug (dmin. v. �ro$n ' )illi�mson
*ob���o �or+., 52I U.S. 120, 133, 120 S.Ct. 12I1, 146
L.Dd.2d 121 (2000) (courts must interpret a “statute as a
symmetrical and coherent regulatory scheme, and fit, if
possible, all parts into an harmonious whole”) (internal
Huotation marks and citations omitted); D�vis v. !i�hig�n
De+,t o# *re�sur", 48I U.S. 803, 80I, 10I S.Ct. 1500,
103 L.Dd.2d 8I1 (1I8I) (“It is a fundamental canon of
statutory construction that the words of a statute must be
read in their context and with a view to their place in the
overall statutory scheme.”).

B

1

Section 546(e) appears in Subchapter III of Chapter 5 of
the Bankruptcy Code, which deals with what property
is included within the estate. While section 546 covers
limitations on a trustee's avoidance powers, other sections
Ein particular sections 544, 547, and 548Eset out types of
transfers that a bankruptcy trustee can avoid. Section 550
describes how to recover the funds from transfers that are
avoidable. The trustee's avoidance powers serve the broad
purpose of ensuring the eHuitable distribution of a debtor's
assets.

Section 544 gives the trustee the power to avoid transfers
that would be voidable by a creditor extending credit
to the debtor at the commencement of the case, if that
creditor had a judicial lien or an unsatisfied execution
against the debtor, or by a bona fide purchaser. 11 U.S.C.
§ 544(a). It allows the trustee to act as such a creditor or
bona fide purchaser. Id. Section 547 allows the trustee to
avoid any transfer of any interest of the debtor “to or for
the benefit of a creditor,” made within I0 days before the
filing (or longer if the creditor was an insider) and the
transfer was more than the creditor would otherwise have
received. Id. § 547(b). Section 548(a) allows avoidance of
transfers done with fraudulent intent and transfers that
rendered a debtor insolvent.

[3] FTI argues that because these other Chapter 5 sections
establish that only transfers “made by the debtor” prior
to the bankruptcy petition are avoidable, transfers “made
by” a named entity in section 546(e) ought also to refer
to a transfer of property by the debtor. Additionally,
FTI argues that because sections 544, 547, and 548
refer to avoidance of transfers to or for the benefit
of entities subject to fraudulent-transfer liability,  �!4
section 546(e)'s safe harbor must refer only to transfers
made to a named entity that is a creditor.

We agree with FTI. Chapter 5 creates both a system for
avoiding transfers and a safe harbor from avoidanceE
logically these are two sides of the same coin. It makes
sense to understand the safe harbor as applying to the
transfers that are eligible for avoidance in the first place.

Merit responds that sections 544, 547, and 548 implicate
obligations “incurred by” a debtor, as opposed to
transfers “made by” a debtor, and therefore Chapter 5
read as a whole does not support the argument that only
transfers made by a debtor that constitute obligations
incurred by a debtor are within 546(e)'s safe harbor. We
see it differently. If anything, the “incurred by” language
in the other sections supports FTI's position. Because the
safe harbor is meant to protect covered entities against
avoidance where it might occur, the fact that sections 544,
547, and 548 permit avoidance only where the transfer
represents an actual obligation means that 546(e) provides
a safe harbor only where the debtor has incurred an actual
obligation to the covered entity.
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Merit also argues that Chapter 5 allows avoidance of
transfers other than those made directly by the debtor,
because “indirect transfers made by third parties to a
creditor on behalf of the debtor may also be avoidable.”
)�rs�o v. Pre#erred *e�hni��l -r+., 258 F.3d 557, 564 (7th
Cir. 2001). Therefore, Merit concludes, FTI's “attempt to
simplify section 548(a)(1) to avoidance only of Ptransfers
made by a debtorQ is simply not supported.” But )�rs�o
is irrelevant to FTI's position, as it does not speak to
avoiding transfers involving financial intermediaries. The
$16.5 million transfer to Merit was not a transfer made on
behalf of a debtor by a third party; rather, it was one made
by the debtor using a bank as a conduit.

2

Section 548(a)(1) allows a trustee to avoid transfers “of
an interest of the debtor in property, or any obligation ...
incurred by the debtor” within two years of bankruptcy if
the debtor made the transfer with either (A) the “actual
intent to hinder ... or defraud” an entity to which the
debtor was indebted, or where (B) the debtor received less
money for the transfer than its value, or was insolvent
on the date of transfer or became insolvent because of
the transfer, or made the transfer to benefit an insider. 11
U.S.C. § 548.

Section 548(c) exempts from avoidance a transferee or
obligee that “takes for value and in good faith has a lien on
or may retain any interest transferred or may enforce any
obligation incurred ... to the extent that such transferee
or obligee gave value to the debtor in exchange for such
transfer or obligation.” Id. § 548(c). Section 548(d)(2)
adds that a commodity broker or financial institution or
other protected entity that receives a margin or settlement
payment “takes for value to the extent of such payment”
within the meaning of subsection (c).

FTI points out that section 548(d)(2)'s protections apply
only where the defendant in a fraudulent-transfer action
is one of the types of entities listed in section 546(e).
It reasons that Congress cannot have intended to give
an entity not listed under section 548(d)(2)(B) a defense
simply because it deposited its funds in a bank account. It
is the receipt of the value that gives a fraudulent-transfer
defendant the protections of section 548(d)(2)(B), and it
should similarly be the receipt of value that gives an entity
the safe-harbor protections of 546(e).

Merit responds that 548(c) creates a transferee-specific
affirmative defense, unlike section 564(e), which addresses
the transfer and not the transferee. But we  �!�  see no
reason to differentiate between the two. Merit's preferred
interpretation would be so broad as to render any transfer
non-avoidable unless it were done in cold hard cash, and
that conflicts with section 548(c)'s good faith exception.

3

FTI also finds support in the charitable-contribution safe
harbor found in section 548(a)(2), as well as in section
555's safe harbor from enforcement of the Bankruptcy
Code's automatic stay. Section 548(a)(2) shields charitable
contributions made “by a natural person” “to a Hualified”
charity from avoidance by a trustee. FTI contends that
the “by” and “to” language in section 548(a)(2) should
be read consistently with section 546(e), because doing
otherwise would lead to an absurd resultL charitable
contributions made via wire transfer, or perhaps even with
an old-fashioned paper check, through a bank would be
avoidable.

Section 555 allows the same entities as those named in
section 546(e), where they are counterparties to a securities
contract with the debtor, to enforce an i+so #��to clause in
a securities contract despite the Code's general prohibition
on non-debtor counterparties enforcing those clauses. See
id. §§ 555, 365(e), 362(a). FTI argues that we should read
these sections consistently. Because section 555 focuses on
the economic substance of the transaction, applying only
where the named entity is a counterparty as opposed to a
conduit or bank for a counterparty, section 546(e)'s safe
harbor should apply in the same manner. We agree with
FTI that it is the economic substance of the transaction
that matters.

4

Section 550 describes how the trustee is to recover
avoidable transfers. The trustee can recover the property
or its value from the “initial transferee” or “any immediate
or mediate transferee.” Id. § 550. It protects good faith
transferees who did not know of the voidability of the
transfer, and “any immediate or mediate good faith
transferee of such transferee.” Id.
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Although Section 550 allows recovery from a “mediate”
transferee, the Huestion ho$ money may be recovered is
different from the Huestion #rom $hom money may be
recovered. Although mediate transferees may be reHuired
to return funds to which they are not entitled under
the Bankruptcy Code's avoidability provisions, mediate
transferees are not eligible for the safe harbor because
they lack a financial stake comparable to that of a debtor
or a party to whom a debt is owed. Section 550 also
contains a good-faith exception to protect unknowing
mediate transferees, and so such transferees should not
need the safe harbor.

[4] In �onded &in�n�i�l Servi�es� In�. v. .uro+e�n
(meri��n ��n%, we defined “transferee” as an entity
with “dominion over the money” or “the right to put
the money to one's own purposes.” 838 F.2d 8I0, 8I3
(7th Cir. 1I88). We found that a bank that “acted as
a financial intermediary” and “received no benefit” was
not a “transferee” within the meaning of Chapter 5 of
the Bankruptcy Code. Id. Although we did not address
the 546(e) safe harbor specifically, we now extend our
reasoning in �onded to find that transfers “made by
or to (or for the benefit of)” in the context of 546(e)
refer to transfers made to “transferees” as defined there.
We reject Merit's argument that �onded does not apply
because, rather than providing a defense, section 546(e)
renders a transfer unavoidable. We see no reason why the
unavoidability provisions should be broader than defenses
to recovery; if anything, the opposite should be true.

C

The history of section 546(e) also supports the position
we take here, and illustrates  �!�  why our holding
will not give rise to problems in the financial-services
markets. Congress first enacted the safe harbor in
response to a New York federal district court decisionL
Seligson v. /e$ 0or% Produ�e .1�h�nge, 3I4 F.Supp. 125
(S.D.N.Y. 1I75). In Seligson, the trustee of a commodity
broker's bankruptcy estate sued the New York Produce
Dxchange and the New York Produce Dxchange Clearing
Association to recover payments the broker made to the
Association in connection with cottonseed oil futures,
which declined in value drastically. 3I4 F.Supp. at 126R
27. The court denied summary judgment, finding a triable
issue of fact on the Huestions whether the Association

was a “transferee” within the meaning of the Bankruptcy
Code's avoidability provisions, and whether the Dxchange
could be held liable because of its relationship with the
Association. Id. at 134, 136R37.

Congress responded in 1I82 by creating the safe harbor,
which enabled financial institutions that were recipients
of transfers of the kind that took place in Seligson to
invoke a safe harbor from avoidance. Pub. L. No. I7R222,
§ 4, I6 Stat. 235 (1I82). Congress later expanded the safe
harbor to other types of actors in the securities industry,
including financial institutions. See Pub. L. No. I8R353, §
441, I8 Stat. 333 (1I84). Nothing it did, however, indicated
that the safe harbor applied to those institutions in their
capacity as intermediaries. The safe harbor has ample
work to do when an entity involved in the commodities
trade is a debtor or actual recipient of a transfer, rather
than simply a conduit for funds.

[�] Sur interpretation is consistent with this
understanding of the law. As we explained in -rede v.
&�Stone� LL�, the safe harbor's purpose is to “protectJ K
the market from systemic risk and allowJ K parties in
the securities industry to enter into transactions with
greater confidence”Eto prevent “one large bankruptcy
from rippling through the securities industry.” 746 F.3d
244, 252 (7th Cir. 2014). Congress's discussion of the
2005 amendments to the Code, passed as part of the
Bankruptcy Abuse Prevention and Consumer Protection
Act, reemphasiNed the safe harbor's purpose as reducing
“systemic risk in the financial marketplace.” H.R. Rep.
10I-31(I), at 3, re+rinted in 2005 U.S.C.C.A.N. 88, 8I.

Although we have said that section 546(e) is to be
understood broadly, see -rede, 746 F.3d at 246 (“JtKhe
code has a broad exception from avoidance or clawback ...
for payments made to settle securities transactions”), that
does not mean that there are no limits. While Malley Miew's
settlement with Bedford resembled a leveraged buyout,
and in that way touched on the securities market, neither
Malley Miew nor Merit were “parties in the securities
industry.” They are simply corporations that wanted to
exchange money for privately held stock.

We are not troubled by any potential ripple effect through
the financial markets from returning the funds to FTI.
The safe harbor addresses cases in which the debtor-
transferor or transferee is a financial institution or other
named entity. See H.R. Rep. I7-420, at 1, re+rinted in
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1I82 U.S.C.C.A.N. 583 (discussing the extension of the
546(e) safe harbor to the securities market to avoid “the
insolvency of one commodity or security firm spreading
to other firms and possiblJyK threatening the collapse of
the affected market”). Malley Miew's bankruptcy will not
trigger bankruptcies of any commodity or securities firms.
Dven if Malley Miew's bankruptcy were to “spread” to
Merit after avoidance of the transfer, there is no evidence
that it would have any impact on Credit Suisse, CitiNens
Bank, or any other bank or entity named in section 546(e).
Nor are we persuaded  �!.  that the repercussions of
undoing a deal like this one outweigh the necessity of
the Bankruptcy Code's protections for creditors. We will
not interpret the safe harbor so expansively that it covers
any transaction involving securities that uses a financial
institution or other named entity as a conduit for funds.

D

We recogniNe that we are taking a different position
from the one adopted by five of our sister circuits,
which have interpreted section 546(e) to include the
conduit situation. See In re 2uebe�or )orld 34S(5
In�., 71I F.3d I4 (2d Cir. 2013) (finding safe harbor
applicable where financial institution was trustee and
actual exchange was between two private entities);
�ontem+or�r" Indus. �or+. v. &rost, 564 F.3d I81, I87
(8th Cir. 200I) (finding § 546(e) not limited to public
securities transactions, and exempting from avoidance
Chapter 11 debtor's payments that were deposited in a
national bank in exchange for shareholders' privately-held
stock during leveraged buyout, as settlement payments
made to financial institution); In re 2SI 6oldings� In�.,
571 F.3d 545, 551 (6th Cir. 200I) (finding HSBC's role in
a leveraged buyout “sufficient to satisfy the reHuirement
that the transfer was made to a financial institution”
although it was only the exchange agent); In re 7esorts
Int,l� In�., 181 F.3d 505, 516 (3d Cir. 1III) (noting that
“the reHuirement that the Pcommodity brokers, forward
contract merchants, stockbrokers, financial institutions,
and securities clearing agencies' obtain a Pbeneficial
interestQ in the funds they handle ... is not explicit in section
546”); In re 8�iser Steel �or+., I52 F.2d 1230, 1240 (10th
Cir. 1II1) (rejecting Kaiser's argument that “even if the
payments were settlement payments, § 546(e) does not

protect a settlement payment PbyQ a stockbroker, financial
institution, or clearing agency, unless that payment is to
another participant in the clearance and settlement system
and not to an eHuity security holder”).

Sne circuit, howeverEthe DleventhEagrees with us.
In !�tter o# !un#ord� In�., the Dleventh Circuit
found section 546(e) inapplicable to payments made by
Munford to shareholders because financial institutions
were involved only as conduits. I8 F.3d 604, 610 (11th
Cir. 1II6). Merit contends that Congress disapproved
!un#ord by passing the 2006 Amendment adding “(or for
the benefit of),” see H.R. Rep. 10I-648, at 23, re+rinted
in 2006 U.S.C.C.A.N. 1585, 15I3, and that Congress was
responding to the Dleventh Circuit's language in !un#ord
that “JtKhe bank never acHuired a beneficial interest in
either the funds or the shares.” I8 F.3d at 610. Merit
would interpret the amendment as listing acHuiring a
beneficial interest as only one way of several to satisfy
the reHuirements (the other way being making or receiving
a transfer). The Second Circuit has agreed with this
position. See 2uebe�or, 71I F.3d at 100 n. 3.

We do not believe that Congress would have jettisoned
!un#ord's rule by such a subtle and circuitous route. Its
addition of an alternate way to meet the safe harbor
criteria says nothing about the method already in the
statute. If Congress had wanted to say that acting as a
conduit for a transaction between non-named entities is
enough to Hualify for the safe harbor, it would have been
easy to do that. But it did not.

---

[�] Because we find that section 546(e) does not provide
a safe harbor against avoidance of transfers between non-
named entities where a named entity acts as a conduit, we
RDMDRSD the judgment of the  �!/  district court and
RDMAND for proceedings consistent with this opinion.

&ll�0itations

830 F.3d 6I0, 75 Collier Bankr.Cas.2d 1855, 62
Bankr.Ct.Dec. 250, Bankr. L. Rep. P 82,I72

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Lexington Avenue, New York, New York 10022

MODIFIED BENCH RULING ON DEFENDANTS'
MOTIONS FOR RECONSIDERATION

SEAN H. LANE, UNITED STATES BANKRUPTCY
JUDGE

*1  Before the Court is the motion of Defendants Bahrain
Islamic Bank and Tadhamon Capital B.S.C. to reconsider
the Court's memorandum decision issued on October 13,
2017 and the related orders entered on November 3,

2017. 1  The memorandum decision and orders denied the
Defendants' motions to dismiss their respective adversary
proceedings, and held that (1) the facts of the case weighed

against this Court's abstention based on international
comity, and (2) the presumption against extraterritoriality
was inapplicable because the case did not involve an
extraterritorial application of the statute in question.

1 This written decision memorializes the Court's bench
ruling that was read into the record on January 16,
2018. Because of its origins as a bench ruling, this
decision has a more conversational tone.

The Defendants offer two reasons for the requested relief.
First, they argue that there has been an intervening change
in controlling law. Second, they believe that this Court has
overlooked controlling decisional authority when making
its ruling. But for the reasons to be discussed, the Court
denies the Defendants' motion.

The relief sought is under Rule 59 of the Federal
Rules of Civil Procedure, which is made applicable
to these adversary proceedings by Rule 9023 of the
Federal Rules of Bankruptcy Procedure. The standard for
granting a motion under Federal Rule 59(e) is “strict, and
reconsideration will generally be denied unless the moving
party can point to controlling decisions or data that
the court overlooked.” Analytical Surveys, Inc. v. Tonga
Partners, L.P., 684 F.3d 36, 52 (2d Cir. 2012). “In other
words, reconsideration is appropriate only where there is
an intervening change of controlling law, newly available
evidence, or the need to correct a clear error or prevent
manifest injustice.” Perez v. Progenics Pharmaceuticals,
Inc., 46 F. Supp.3d 310, 314 (S.D.N.Y. 2014) (internal
citations omitted). Such request for relief “is not a vehicle
for relitigating old issues, presenting the case under
new theories, securing a rehearing on the merits, or
otherwise taking a ‘second bite at the apple.’ ” Tonga
Partners, 684 F.3d at 52 (internal citations omitted).
Thus, reconsideration is “an extraordinary remedy to
be employed sparingly in the interests of finality and
conservation of scarce judicial resources.” In re Health
Management Sys. Inc. Sec. Litig., 113 F.Supp.2d 613, 614
(S.D.N.Y.2000) (internal citations omitted). The burden
for such a motion rests with the movant. See In re Crozier
Bros., Inc., 60 B.R. 683, 688 (Bankr. S.D.N.Y. 1986).

A. Intervening Change in Controlling Law
As to their first argument, the Defendants rely on a recent
Second Circuit decision in Bascunan v. Elsaca, 874 F.3d
806 (2d Cir. 2017). Defendants contend that Bascunan
represents an intervening change in law that requires this
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Court to modify its memorandum decision, which was
issued before Bascunan.

In its memorandum decision, this Court found that the
presumption against extraterritoriality was inapplicable
because the case does not involve extraterritorial
application of Section 547 of the Bankruptcy Code. This
is because the conduct targeted by Section 547Jthe
transfer of propertyJtook place in the United States.
Specifically, the transfers in question were made by the
Debtor to the Defendant using New York correspondent
bank accounts. See In re Arca#ita Ban$ B.S.C.%C&, 575
B.R. 229, 245 (Bankr. S.D.N.Y. 2017). The Defendants
argue that under the holding in Bascunan, a defendant's
momentary use of a U.S. correspondent bank account
cannot transform a foreign transaction into a domestic
one for purposes of extraterritoriality, and thus Bascunan
necessitates a reversal of this Court's reliance on the use of
the correspondent accounts.

*%  But the Bascunan case is quite different from the
one before this Court. Bascunan interpreted the civil
suit provision of the Racketeer Influenced and Corrupt
Organizations Act (“RICO”). Civil RICO gives a private
right of action to “KaLny person in'ure( in his )usiness or
#ro#erty by reason of a violation of KRICO's substantive
provisions, codified in Section 1962L.” Bascunan, 874
F.3d at 809 (emphasis added). This “domestic injury”
requirement was discussed extensively in Bascunan. The
Defendants interpret this discussion in Bascunan as an
independent requirement apart from its RICO origins,
even appearing to suggest that it should be applied in
every extraterritorial analysis regardless of the statute
at issue. See Motion at 6 (characterizing the “domestic
injury” requirement as “an extraterritoriality standard”
set out in the *+* ,a)isco case). But Defendants' position
ignores that Bascunan specifically framed the question
before it as “whether the plaintiffs have plausibly alleged
‘a domestic injury’ to their business or property -ithin
the meaning o. Section /012%c&....” I(. at 809 (emphasis
added). Said another way, the court in Bascunan analyzed
whether the plaintiffs had satisfied the requirements for
a civil RICO claim. The court did so in light of the
Supreme Court's recent ruling in *+* ,a)isco v. Euro#ean
Community, 136 S. Ct. 2090 (2016), which held that
RICO's civil suit provision did not apply extraterritorially.
More specifically, the Supreme Court held that “Section
1964(c) requires a civil RICO plaintiff to allege and prove
a (omestic injury to business or property and does not

allow recovery for foreign injuries.” I(. at 2111 (emphasis
in original). The Supreme Court stated that:

Section 1964(c) allows “KaLny person injured in his
business or property by reason of a violation of section
1962” to sue for treble damages, costs, and attorney's
fees. Irrespective of any extraterritorial application of
M 1962, we conclude that M 1964(c) does not overcome
the presumption against extraterritoriality. A private
RICO plaintiff therefore must allege and prove a
(omestic injury to its business or property.

I(. at 2106 (emphasis in original). Thus, it is clear that
the domestic injury requirement is one embedded in the
RICO statuteJthat is to say, it is the focus of that statute's
concern. I(. at 2106.

Given the ruling in RJR Nabisco, the task before the
Second Circuit in Bascunan was to determine whether
the alleged injury under the civil RICO statute took
place in the United States or overseas. See Bascunan,
874 F.3d at 809. Not surprisingly then, the Court in
Bascunan engaged in an extensive discussion regarding
what constitutes an injury under the civil RICO statute.
See i(. at 817N18. So while the Defendants assert that the
Second Circuit “spoke broadly against using a defendant's
mere use of the U.S. banking system as a basis for asserting
the jurisdiction of U.S. courts over their transactions,”
Motion at 6, the passages of Bascunan that are cited by
the Defendants all explicitly relate to where and how the
alleged civil RICO “injury” in Bascunan took place. See
Bascunan, 874 F.3d at 819.

In the Arcapita memorandum decision, by contrast, this
Court was tasked with interpretation of Section 547 of
the Bankruptcy Code, relating to avoidance of preferential
transfers. The Court's inquiry was distinct from Bascunan
because, as this Court stated in the memorandum decision,
the “focus of the Bankruptcy Code's avoidance and
recovery provisions is the initial transfer that depletes
the property that would have become property of the
estate.” See In re Arca#ita, 575 B.R. at 244 (quoting In re
Am#al3American Israel Cor#., 562 B.R. 601, 613 (Bankr.
S.D.N.Y. 2017 (citing cases) ). Similar to Bascunan, and
as required by the Supreme Court decision in Morrison v.
,at4l Australia Ban$ Lt(., 561 U.S. 247 (2010), once the
Court in the memorandum decision determined the focus
of the statute, it then set about determining whether the
activity that is the focus of the statute had taken place
in the United States or overseas. The Court held that
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this case involved a permissible domestic application of
the statute because the conduct in questionJthe transfers
between Arcapita and the DefendantsJtook place in the
United States. See i(. at 245. This inquiry is distinct from
an analysis of where the injury occurredO that later focus
is a reflection of the civil RICO statute as interpreted
by the Supreme Court and Second Circuit. Thus, the
Second Circuit's analysis in Bascunan does not constitute
an intervening change in law for purposes of this case.

*&  For similar reasons, the Court also rejects the
Defendants' argument that Bascunan requires this Court
to reverse its decision not to abstain from hearing this
case on grounds of international comity. Indeed, the
Bascunan case does not address international comity
or jurisdictional abstention. Moreover, it deals with a
completely distinct fact pattern and federal statute. It
also does not involve a bankruptcy proceeding, a fact
quite relevant to this Court's conclusion on international
comity.

B. Overlooking Controlling Authority
As to its second argument, the Defendants assert that the
Court has overlooked controlling authority of the Second
Circuit relating to extraterritoriality. When examining
whether the conduct in question took place in the United
States or abroad, the Court's memorandum decision
declined to follow the “component events” test of Ma5-ell
Communication Cor#. v. Societe 6enerale %In re Ma5-ell
Communication Cor#.&, 186 B.R. 807 (S.D.N.Y. 1995).
The Court noted that a similar analysisJthe “conduct and
effects” testJwas abrogated by the later Supreme Court
decision of Morrison v. ,at4l Australia Ban$ Lt(., 561 U.S.
247. Instead, this Court relied on the standard announced
by the Supreme Court in Morrison that examines the
“focus” of the statute, i.e., the “objects of the statute's
solicitude” or “those transactions that the statute seeks to
regulate.” I(. at 267. The Defendants nonetheless argue
that Second Circuit cases decided subsequent to Morrison
require the Court to evaluate “all relevant conduct within
a statute's focus” to determine whether the conduct was
domestic or foreign, even suggesting that the Court must
examine each element of Section 547 to determine if it took
place in the United States. See Motion at 2.

But Defendant's second argument fares no better than
the first. As an initial matter, the cases cited by the
Defendants specify that the conduct to be examined for an
extraterritoriality inquiry is the conduct that is the focus

of the statutory provision or the object of the statute's
solicitude, and that is the very test applied by this Court
in the memorandum decision. See Microso.t Cor#. v. 7.S.
%In re 8arrant&, 829 F.3d 197, 216 (2d Cir. 2016)O Masta.a
v. Chevron Cor#., 770 F.3d 170, 183N84 (2d Cir. 2014)O
Licci v. Le)anese Cana(ian Ban$, SAL, 834 F.3d 201,
215 (2d Cir. 2016). Moreover, the question of which test
should be applied for extraterritoriality was briefed by
the parties and discussed extensively by the Court in the
memorandum decision. Indeed, extensive portions of the
Defendants' motion simply reargue the legal standard and
this Court's interpretation of it from a new viewpoint
in light of the Court's ruling. See, e.g., Motion at 15
n.18. For example, the Defendants once again rely upon
when they acquired full title to the funds that were
transferred and when this occurred, an issue previously
briefed and discussed by the Court. See Motion at 2,
16O In re Arca#ita, 575 B.R. at 247 (noting Defendants'
focus not on the transfers, but on component events,
including financial aspects of the transaction). In the same
vein, the Defendants once again cite to the number of
contacts with the United States. See Motion at 12 n. 16
(citing 7.S. v. Prevezon, 2017 WL 1951142 (S.D.N.Y. May
10, 2017) )O In re Arca#ita, 575 B.R. at 248 (specifically
discussing Prevezon and Defendants' argument about
number of contacts and extent of significant activity). It is
inappropriate to revisit such issues now. See 6ri..in In(us.,
Inc. v. Petro'am, Lt(., 72 F. Supp. 2d 365, 368 (S.D.N.Y.
1999) (“These criteria are strictly construed against the
moving party so as to avoid repetitive arguments on issues
that have been considered fully by the court.”)O Perez, 46
F. Supp. 3d at 314 (Federal Rule 59(e) and Bankruptcy
Rule 9023 “are meant to ensure the finality of decisions
and to prevent the practice of a losing party examining a
decision and then plugging the gaps of a lost motion with
additional matters.”).

*'  In addition to these two arguments, the Court
notes that Defendants also raise new legal arguments
not previously raised in the underlying motions. See,
e.g., Motion at 9N10 (raising practical arguments about
the policy implications of the Court's decision)O Motion
at 4 n.9, 17 n.20 (arguing that preference claims in the
complaint fail to meet the I9)al pleading standard for
surviving a motion to dismiss). But such new arguments
are not an appropriate basis for relief in a motion
for reconsideration. See Li)erty Me(ia Cor#. v. :iven(i
7niversal, S.A., 861 F. Supp. 2d 262, 265 (S.D.N.Y. 2012)
(“A motion for reconsideration is not an opportunity for



468

VIEWS FROM THE BENCH, 2018

In re Arcapita Bank B.S.C.(c), Slip Copy (2018)

65 Bankr.Ct.Dec. 54

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 4

making new arguments that could have been previously
advanced, nor is it a substitute for appeal.”) (citations and
quotation marks omitted)O Se9ua Cor#. v. 6B+ Cor#., 156
F.3d 136, 144 (2d Cir. 1998) (motion for reargument is
not an opportunity to present the case under new theories,
secure a rehearing on the merits, or otherwise take a
“second bite at the apple.”).

For all those reasons the reconsideration motion is denied.

A(( Citations

Slip Copy, 2018 WL 718399, 65 Bankr.Ct.Dec. 54

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KASOWITZ BENSON TORRES LLP, 1633 Broadway,
New York, New York 10019, By: Robert M. Novick,
Esq., David S. Rosner, Esq., Howard W. Schub, Esq.,
Special Counsel for Salvatore LaMonica, Chapter 7
Trustee for the Debtor

AKIN GUMP STRAUSS HAUER & FELD LLP, One
Bryant Park, New York, New York 10036, By: David
M. Zensky, Esq., Dean L. Chapman Jr., Esq., Jennifer L.
Woodson, Esq., Counsel for Defendants CEVA Group
Plc, CEVA Holdings LLC

FRIEDMAN KAPLAN SEILER & ADELMAN LLP,
7 Times Square, New York, New York 10036, By: Scott
M. Berman, Esq., Jeffrey C. Fourmaux, Esq., Alexander
D. Levi, Esq., Eric Seiler, Esq., Attorneys for Defendant
Gareth Turner

MEMORANDUM DECISION GRANTING
CHAPTER 7 TRUSTEE'S MOTION FOR

LIMITED RECONSIDERATION AND
AMENDMENT OF THE COURT'S JANUARY

23, 2018 ORDER AND FOR LEAVE TO
FILE A SECOND AMENDED COMPLAINT

*1  HON. JAMES L. GARRITY, JR., UNITED
STATES BANKRUPTCY JUDGE:

Until the spring of 2013, CIL Limited, the debtor herein
(“CIL or the “Debtor”), owned 100% of the stock of
CEVA Group Plc (“CEVA Group”). In April 2013, CEVA
Group, with CIL's authorization, issued shares of its
stock (the “New CEVA Shares”) to CEVA Holdings, LLC
(“CEVA Holdings”). The issuance of those shares (the
“CEVA Equity Transfer”) left CIL and CEVA Holdings
with 00.01% and 99.99% of the equity interests in CEVA
Group, respectively. Salvatore LaMonica, the plaintiff
herein, is the Chapter 7 trustee (the “Trustee”) of CIL's
bankruptcy estate. In Counts 1, 2 and 3 of his Amended

Complaint, 1  the Trustee seeks to avoid the CEVA Equity
Transfer as a fraudulent transfer pursuant to sections 544,
548, and 550 of the Bankruptcy Code and, to the extent
necessary, preserve and recover the New CEVA Shares
pursuant to sections 550 and 551 of the Bankruptcy Code
(collectively, the “Bankruptcy Code Avoidance Claims”).

The CEVA Defendants 2  moved to dismiss those Counts
(and others) pursuant to Rule 12(b)(6) of the Federal

Rules of Civil Procedure. 3  By order dated January

23, 2018 (the “Rule 12 Order”), 4  the Court dismissed
the Bankruptcy Code Avoidance Claims, with prejudice,
except that the Court permitted the Trustee to assert
an avoidance claim under Cayman law, divorced of any
aspect of the Bankruptcy Code. See Rule 12 Order ¶ 4; see
also Memo. Dec. at 82.

1 See Chapter 7 Trustee's Amended Complaint for
Fraudulent Transfer of the Debtor's Interests in
CEVA Group PLC Related Tortious Acts, and
Turnover of Property of the Estate, filed March 31,
2015 [ECF No. 21].

2 The “CEVA Defendants” are CEVA Group, CEVA
Holdings and CEVA Logistics Finance, B.V.
(“CEVA Finance”).

3 Rule 12(b)(6) of the Federal Rules of Civil Procedure
is made applicable to this adversary proceeding
pursuant to Rule 7012 of the Federal Rules of
Bankruptcy Procedure.

4 See Order Granting in Part and Denying in
Part Defendants' Motions to Dismiss Amended
Complaint, dated January 23, 2018 [ECF No.
104]; see also Memorandum Decision Granting in
Part and Denying in Part Defendants' Motions to
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Dismiss Amended Complaint [ECF No. 100] (the
“Memorandum Decision”).

The matter before the Court is the Trustee's motion (the
“Motion”) for an order (i) pursuant to Federal Rule of
Civil Procedure 54(b), reconsidering and amending the
Rule 12 Order to the extent it dismissed the Bankruptcy
Code Avoidance Claims with prejudice, and (ii) pursuant
to Federal Rule of Civil Procedure 15(a), granting him
leave to file a second amended complaint (the “Proposed

Second Amended Complaint”). 5  The CEVA Defendants

oppose the Motion. 6  For the reasons discussed below, the
Motion is GRANTED.

5 See Chapter 7 Trustee's Motion for Limited
Reconsideration and Amendment of the Court's
January 23, 2018 Order and for Leave to File a Second
Amended Complaint, dated February 6, 2018 [ECF
No. 107]. Rules 15 and 54 of the Federal Rules of
Civil Procedure are made applicable to this adversary
proceeding by Rules 7015 and 7054, respectively, of
the Federal Rules of Bankruptcy Procedure.

6 See CEVA Defendants' Memorandum of Law in
Opposition to Chapter 7 Trustee's Motion for
Limited Reconsideration and Amendment of the
Court's January 23, 2018 Order and for Leave to File
a Second Amended Complaint [ECF No. 110] (the
“Opposition”). The CEVA Defendants also filed the
Declaration of Jennifer L. Woodson in Support of
the CEVA Defendants' Opposition to the Chapter 7
Trustee's Motion for Limited Reconsideration and
Amendment of the Court's January 23, 2018 Order
and for Leave to File a Second Amended Complaint
[ECF No. 111] (the “;oodson Declaration”).
Gareth Turner and Mark Beith, CIL's former
directors (collectively, the “Directors”), are
defendants in the Amended Complaint. Turner has
joined the CEVA Defendants' opposition to the
Motion. See Defendant Gareth Turner's Joinder
in the CEVA Defendants' Memorandum of Law
in Opposition to Chapter 7 Trustee's Motion for
Limited Reconsideration and Amendment of the
Court's January 23, 2018 Order and for Leave to File
a Second Amended Complaint [ECF No. 112].
The Court dismissed CEVA Finance and Mark Beith
from this adversary proceeding for lack of personal
jurisdiction. See Rule 12 Order at ¶¶ 2O3. Both are
named defendants in the Proposed Second Amended
Complaint, but only ��o 
o��a, for the purpose of
preserving the trustee's rights to appeal from the

Memorandum Decision and Rule 12 Order. Neither
has appeared in connection with the Motion.

Jurisdiction

*2  This Court has jurisdiction pursuant to 28 U.S.C.
PP 1334(a) and 157(a) and the Amended Standing Order
of Referral of Cases to Bankruptcy Judges of the United
States District Court for the Southern District of New
York (MO431), dated January 31, 2102 (Preska, C.J.). This
is a core proceeding under 28 U.S.C. P 157(b)(2)(A).

Facts 7

7 The facts recited herein are intended to reflect
allegations contained in the Amended Complaint.
The Court is not making any findings as to the truth
of any of the allegations discussed herein.

CIL is a holding company. In the spring of 2013, its
sole asset consisted of its direct and indirect ownership
of 100% of the shares of CEVA GroupQitself a holding
company that controlled a number of operating entities
comprising the so�called “CEVA Enterprise.” CIL was
owned by funds (the “Apollo Funds”) under the control
of Apollo Global Management, LLC (collectively with
its subsidiaries, affiliates and managed entities, “Apollo”),
and CIL's debt consisted principally of unsecured
payment�in�kind notes (the “PI< Notes”) totaling at
least R103 million. At that time, CEVA Group's secured
and unsecured debt totaled approximately R2.1 billion
and R575 million, respectively. The holders of that
debt included the Apollo Funds, Capital Research
Management L.P. (“CapRe”) and Franklin Advisers, Inc.
and affiliated funds (“Franklin”). In April 2013, CIL
entered into a restructuring support agreement (the “CIL
RSA”) with, among others, CEVA Group and CEVA
Holdings, a newly formed affiliate of Apollo. Pursuant to
that agreement, CIL authorized CEVA Group to issue the
New CEVA Shares to CEVA Holdings. CEVA Group did
so, and, as a consequence, CIL's interest in CEVA Group
was reduced to 00.01%, while CEVA Holdings gained
a 99.99% ownership interest in CEVA Group. Shortly
after CEVA Holdings received the New CEVA Shares,
the Apollo Funds, CapRe, Franklin, CEVA Group and
CEVA Holdings entered into a debt restructuring support
agreement in which they agreed to support an exchange
of R1.2 billion of CEVA Group debt for equity in CEVA
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Holdings (the “CEVA Debt Transfer”). That transfer
did not close until after the commencement of CIL's
bankruptcy case.

��e �����al �o��la���
On December 8, 2014, the Trustee commenced this action

by filing a complaint (the “Initial Complaint”) 8  against
the CEVA Defendants and Directors. In Counts 1 and 2
of the complaint, the Trustee sought to avoid the CEVA
Equity Transfer as a fraudulent transfer under sections
548(a)(1)(A) and 548(a)(1)(B) of the Bankruptcy Code,
respectively, and if necessary, preserve and recover the
New CEVA Shares pursuant to sections 550 and 551
of the Bankruptcy Code. See Initial Compl. ¶¶ 105O112
(Count 1); ¶¶ 113O121 (Count 2). In doing so, the Trustee
challenged the CEVA Equity Transfer on a stand�alone
basis. In part, he asserted that he was entitled to that
relief because CEVA Holdings provided no consideration
to CIL or to CEVA Group in return for the New CEVA
Shares, and because CIL did not benefit from the CIL
RSA, or the issuance of New CEVA Shares. See� e���,

Initial Compl. ¶ 89. 9  As an alternative to those Counts,
in Count 3 the Trustee challenged the issuance of the
New CEVA Shares as an integrated part of the larger
restructuring transaction that included the CEVA Debt
Transfer. He contended that because the CEVA Debt
Transfer closed after the petition date, and the CEVA
Defendants failed to get stay relief, the CEVA Equity
Transfer was null and void a� �����o, as having closed in
violation of the automatic stay. See Initial Compl. ¶¶ 122O
126.

8 See Chapter 7 Trustee's Complaint For Fraudulent
Transfer Of The Debtor's Interests In CEVA Group
PLC Related Tortious Acts And For Payment Of
Intercompany Claims [ECF No. 1].

9 The Trustee contended that:
CEVA Holdings gave no consideration whatsoever
to CEVA or to CIL in return for the New CEVA
Shares it received. CIL did not benefit from the
CIL RSA or the issuance of the New CEVA
Shares in any way. The issuance of the New CEVA
Shares effectuated a transfer of CIL's primary
asset, CEVA, to CEVA Holdings in exchange
for nothing. Although the Defendants' purported
objective was to use the New CEVA Shares in
connection with a debt�for�equity exchange with
some of CEVA's creditors, the New CEVA Shares

were transferred to CEVA Holdings in exchange
for nothing in order to transfer CIL's interest in
CEVA away from CIL before the PIK Holders
learned of the Transaction and had an opportunity
to seek judicial intervention.

Initial Compl. ¶ 89.

�o��o� �o ��s��ss �����al �o��la���
*3  The CEVA Defendants filed a motion to dismiss

the Initial Complaint. See ECF Nos. 12O17. In that
motion, among other things, they contended that the
restructuring transaction must be viewed as a multi�
step, integrated transaction. See Memorandum of Law in
Support of Motion to Dismiss [ECF No. 13] at 11 (“All
of these steps were interdependent, and the execution and
performance of each was a condition to completing the
fully�integrated out�of�court restructuring.”). They also
argued that because the allegedly fraudulent transfer (i.e.,
the CEVA Equity Transfer) occurred outside the United
States, Counts 1 and 2 should be dismissed based on
the presumption against extraterritorial application of
the Bankruptcy Code's avoidance provisions, and under
principles of international comity, as the Cayman Islands
has the strongest connection to the fraudulent transfer.
See ��� at 21O29.

��e ��e��e� �o��la���
In response to that motion, and with the consent of the
defendants, the Trustee filed the Amended Complaint. In
Counts 1 and 2 of that complaint, he seeks to avoid the
issuance of the New CEVA Shares as a fraudulent transfer
under sections 548(a)(1)(A) and (B) of the Bankruptcy
Code, respectively, and, to the extent necessary, preserve
and recover the New CEVA Shares pursuant to sections
550 and 551 of the Bankruptcy Code. See Am. Compl. ¶¶
132O139 (Count 1); ¶¶ 140O148 (Count 2). In Count 3, he
seeks to avoid and recover the CEVA Equity Transfer as a
constructive andSor intentional fraudulent transfer under
sections 544(b) and 551 of the Bankruptcy Code, and
“applicable laws.” Am. Compl. ¶¶ 149O162. In support
of those claims for relief, the Trustee asserts that the
CEVA Equity Transfer should be viewed in isolation,

apart from the broader recapitalization transaction. 10  In
Count 4Qwhich he pleads in the alternativeQthe Trustee
seeks a determination that the issuance of the New CEVA
Shares is null and void, as having been effectuated in
violation of the automatic stay under section 362 of the
Bankruptcy Code. See Am. Compl. ¶¶ 163O167. In doing
so, he accounts for the possibility that the CEVA Equity
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Transfer and CEVA Debt Transfer could be determined
to be parts of a single, integrated transaction. See Am.
Compl. ¶ 166 (“In the event that it should be adjudged
that the CEVA Equity Transfer and the CEVA Debt
Transaction are part of a single integrated transaction,
the CEVA Equity Transfer is part of a transfer and
transaction that was performed in part after the Petition
Date [and in violation of section 362 of the Bankruptcy
Code.]”).

10 For example, in the Amended Complaint, the Trustee
alleges the following:

CEVA Holdings gave no consideration whatsoever
to CIL in return for the CEVA Equity Transfer.
CIL did not benefit in any way from the
CEVA Equity Transfer. Although the Defendants'
purported objective was eventually to use the New
CEVA Shares as currency for a debt�for�equity
exchange with some of CEVA's creditors, no debt�
for�equity exchange occurred prior to the Petition
Date and, in any event, an exchange of CEVA's
debt for New CEVA Shares provides no value
whatsoever to CILQalthough it did provide value
to Beith and Turner because they were personally
invested in an Apollo fund that participated in the
exchange. To whom Apollo subsequently transfers
interests in CEVA Holdings, and what CEVA
Holdings or Apollo may have received in exchange
for such a transfer, does not alter the facts that
(i) CEVA was transferred from CIL to CEVA
Holdings in exchange for nothing, and (ii) Apollo's
postpetition subsequent transfers also provided no
value to CIL.

Am. Compl. ¶ 111; see also ��� ¶ 112 (“Not only was
the subsequent debt�for�equity exchange by CEVA
[Group] of no relevance to the avoidability of the
CEVA Equity Transfer, if offers the Defendants no
excuse or quarter from liability.”).

�o��o� �o ��s��ss ��e��e� �o��la���
*=  The CEVA Defendants moved to dismiss the

Amended Complaint. 11  As relevant herein, they sought
to dismiss Counts 1, 2 and 3, with prejudice. In granting
that relief, the Court made two rulings that are central to
this Motion. First, the Court found that sections 544(b),
548(a) and 550 of the Bankruptcy Code (the “Bankruptcy
Avoidance Provisions”) do not apply to extraterritorial
transactions (see Memo. Decision at 24, 63, 116), and
that the Trustee's allegations in the Amended Complaint
failed to allege that the CEVA Equity Transfer was a
domestic transaction to which the Bankruptcy Avoidance

Provisions apply. ��� at 24, 69, 116. Second, the Court
found, in addressing the CEVA Defendants' argument
that CEVA Group was solvent, that the CEVA Equity
Transfer should be viewed as one step in an integrated,
five�step out of court restructuring transaction. See ��� at

87. 12

11 See CEVA Defendants' Memorandum of Law in
Support of Their Motion to Dismiss the Amended
Complaint [ECF No. 35]. The Trustee opposed that
motion. See Trustee's Memorandum in Opposition to
Defendants' Motions to Dismiss the Complaint [ECF
No. 39].

12 The Court found the following integral steps:
a. The sub�division, reclassification, and
consolidation of CIL's shares, and the CEVA
Equity Transfer (the issuance of new shares by
CEVA Group to CEVA Holdings);
b. The exchange of new equity interests in CEVA
Holdings with creditors holding more than R1.2
billion of CEVA Group's Second Lien Notes and
Unsecured Debt;
c. A CIL exchange offer that offered consideration
to the holders of CIL's PIK Notes;
d. A rights offering to raise R200 million of new
money for CEVA Group, of which CapRe agreed
to fund up to R75 million or T96.1 million, and the
Apollo Funds agreed to fund up to R65 million or
T86.3 million pursuant to a backstop agreement;
and
e. A financing commitment from Franklin to
provide CEVA Group with reduced interest
expense and new money.

See Memo. Dec. at 87O88.

��e ���s�ee�s �o��o�  o� !ea"e �o ��e�� ��e ��e��e�
�o��la���
The Trustee contends that the Court's determination
that the CEVA Equity Transfer is part of an integrated
restructuring transaction (defined by the trustee as the
“CEVA Transaction”) alters the “domesticity” analysis of
the transaction. He says that if the Court grants him leave
to amend, he can revive the Bankruptcy Code Avoidance
Claims because he is now able to allege numerous
additional facts which he says demonstrate that “on the
whole,” the CEVA Transaction is a domestic transaction
subject to the reach of the Bankruptcy Avoidance

Provisions. Motion ¶ 2. 13  The Trustee explains that
he did not allege any of those facts in support of the
Amended Complaint because they cut against what had
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been his theory of the caseQi.e., that the Court should
consider the CEVA Equity Transfer in isolation from
the other steps of the CEVA Transaction. ��� ¶ 3. He
is seeking leave to file the Proposed Second Amended
Complaint to allege certain “jurisdictional facts” (and
incorporate by reference the transaction documents of
the CEVA Transaction). He says those facts will support
his contention that the CEVA Transaction is a domestic
transaction that was fraudulent as to CIL and enable
him to avoid that transaction or recover damages for the
benefit of CIL's estate under sections 544, and 548 through
551 of the Bankruptcy Code andSor analogous applicable
local or foreign fraudulent transfer laws. The Trustee
also proposes to amend his complaint “to conform it
to evidence developed during discovery, to delete claims
the Trustee voluntarily agreed to dismiss, and to clarify
and amplify certain existing allegations.” Motion ¶ 4, n.5.
Further, although the Trustee did not say as much in the
Motion, he is seeking leave to assert additional allegations
in the Proposed Second Amended Complaint in support
of his damage claims. To that end, and without limitation,
the Trustee asserts that even if CEVA Group's debts
exceeded its enterprise value, CEVA Group's equity “had
substantial value to CIL” by reason of its sale, option, and
control value. See Proposed Second Am. Compl. ¶¶ 7(k),

65, 110O12. 14

13 The Trustee asserts that those facts include that the
CEVA Transaction involved U.S. creditors, credit
facilities with U.S. agents, overwhelmingly (if not
exclusively as to the later steps) negotiations in the
U.S., professionals that negotiated and documented
the CEVA Transaction in the U.S., transactional
documents with U.S. choice of law and forum
selection provisions, approval by CEVA Group and
CEVA Holdings at a board meeting in New York,
an agreement to support and accept a proposed fully�
negotiated Delaware prepackaged bankruptcy plan
for CEVA Group and 69 of its affiliates (including
approximately 20 U.S. entities), a backstopped DIP
facility for the Delaware bankruptcy case, and, in
particular, a new rights offering and a new note
financing that closed in New York. See Motion ¶ 3.

14 Those allegations are:
7.k. Regardless of whether CEVA Group's debts
exceeded its enterprise value (they did not) CEVA
Group's equity had substantial value to CIL. CIL's
shares of CEVA could have been monetized by
CIL, and the proceeds used to pay CIL's creditors,
if CIL had been operated by an independent board

(or even an independent committee of the board)
that was not beholden to Apollo.
65. The value of owning equity�level control of
a business with over T8 billion of revenues is
considerable, even if that business is alleged to
have excess leverage and financial challenges to
overcome. In CEVA Group's case, for example,
a mere 1% increase in EBITDA as a percentage
of revenue would be approximately T85 million.
At a conservative 11x multiple, that amounts to
an additional T935 million of enterprise value.
A 3% increase in EBITDA margins and a more
optimistic, but still reasonable, 14x multiple yields
T3.570 billion of increased enterprise value. The
upside potential of CIL's shares of CEVA Group
was enormous. Even in January 2013, Apollo
positively valued its equity interests in CIL (i.e.,
net of PIK Debt) for its option value. It is
entirely implausible that CIL's 100% equity control
of CEVA Group had no value, and that an
independent board would simply give it away
largely to and at the direction of its controlling
shareholder, stranding over R100 million with no
source of repayment.
110. Upon information and belief, the Directors
never obtained an independent analysis by a
qualified professional as to whether CIL's shares
of CEVA Group could be sold and what value
might have been realized from selling them or even
their option or control value. Upon information
and belief, the Directors never authorized, and CIL
never conducted, any marketing or other process to
determine whether CIL's shares of CEVA Group
could be sold and to learn how the market valued
CIL's shares of CEVA Group. EY did not even
purport to analyze the value for which CIL could
have sold some or all of its shares of CEVA to a
third party. CEVA was an international company
with revenues in the T7 to T8 billion range. CIL
could have sold its shares of CEVA to a party
that wished to control CEVA and its restructuring
for significant value, regardless of whether CEVA
was alleged to be insolvent. Equity securities of
companies that are insolvent regularly trade for
significant value.
111. If the Directors were not conflicted, they
would have sought, and likely consummated, a
sale of CIL's shares of CEVA rather than accept
and authorize the CEVA Transaction. A sale of
CIL's shares of CEVA to a third party would
have deprived Apollo of its control of CEVA, its
control of any recapitalization affecting Apollo's
CEVA debt that CEVA might perform under
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new ownership, and Apollo's ability to retain the
unlimited upside profit potential of continuing
its equity ownership. Therefore, as employees of
Apollo, the Directors did not make any efforts to
pursue such a transaction.
112. If the Directors were not conflicted, they
would have demanded, and likely obtained, a
considerable amount of money in exchange for
authorizing the CEVA Transaction. The Directors
knew that authorizing the CEVA Transaction
allowed CEVA Group and its stakeholders to avoid
large losses in value that they would have suffered
if CEVA Group had to recapitalize without CIL's
authorization and consent, such as through a
bankruptcy proceeding.

*>  The Trustee also asserts that the Court should
reconsider the Rule 12 Order solely to the extent that the
Court dismissed the Bankruptcy Code Avoidance Claims
“with prejudice.” He contends that he requires that relief
so that he will be able to replead Counts 1, 2 and 3
in the Proposed Second Amended Complaint. Motion ¶
5. In part, he maintains that dismissal with prejudice is
appropriate only where it would be futile to do so, but
that “the Court did not have a sufficient record before
it to conclude UfutilityV because the Trustee had alleged a
different theory than that which the Court foundQi.e.,
that the CEVA Equity Transfer was separate from the
other steps of CEVA Group's debt restructuring.” ���

Discussion

#e$�es� 
o� #e%o�s��e�a��o�
Federal Rule of Civil Procedure 54 governs judgments
in federal litigation generally, and Rule 54(b) focuses on
judgments as to fewer than all the claims and parties. As
relevant, it provides that a court's non�final order “may
be revised at any time before the entry of a judgment
adjudicating all the claims and all the parties' rights and

liabilities.” Fed. R. Civ. P. 54(b). 15  A party seeking relief
under Rule 54(b) must do so “within the strictures of
the law of the case doctrine.” &����� ��l� ���'a(s� !��� "�
)a��l �e��a��o� *��, 956 F.2d 1245, 1255 (2d Cir. 1992);
see also +�a�o, "� -l���e� �o�, 327 F.2d 944, 953 (2d
Cir. 1964) (stating “where litigants have once battled for
the court's decision, they should neither be required, nor
without good reason permitted, to battle for it again.”).
That means to obtain such relief the party “must show
an intervening change in controlling law, the availability
of previously unavailable evidence, or the need to correct

a clear error of law or prevent manifest injustice[.]” ���
(internal quotation omitted); see also S��a�e� "� �S.
��a�s��� ��%�, 70 F.3d 255, 257 (2d Cir. 1995) (“The
standard for granting [a Rule 54(b) ] motion is strict, and
reconsideration will generally be denied unless the moving
party can point to controlling decisions or data that the
court overlookedQmatters, in other words, that might
reasonably be expected to alter the conclusion reached by
the court.”) (citations omitted); &o��a�o #eal�( ���s� "�
�a���e�� S�s�a��a�le /�e��(� ��%�, 987 F. Supp. 2d 267,
275 (E.D.N.Y. 2013) (same); !o�� "� 0�S� �e��� o
 1�s��%e,
778 F. Supp. 2d 222, 228O29 (N.D.N.Y. 2011) (same).

15 Rule 54 is applicable to this adversary proceeding
pursuant to Bankruptcy Rule 7054. Rule 54(b) states:

?b@ Judgment on Multiple Claims or Involving
Multiple PartiesA When an action presents more
than one claim for reliefQwhether as a claim,
counterclaim, crossclaim, or third�party claimQor
when multiple parties are involved, the court may
direct entry of a final judgment as to one or more,
but fewer than all, claims or parties only if the court
expressly determines that there is no just reason
for delay. Otherwise, any order or other decision,
however designated, that adjudicates fewer than all
the claims or the rights and liabilities of fewer than
all the parties does not end the action as to any of
the claims or parties and may be revised at any time
before the entry of a judgment adjudicating all the
claims and all the parties' rights and liabilities.

The Trustee did not oppose the CEVA Defendants'
request that Counts 1, 2 and 3 be dismissed with prejudice.
Nor did it request leave to amend the complaint in the
event the motion to dismiss was granted in whole or in
part. Nonetheless, as Trustee correctly notes, as a general
rule “[t]he proper time for a plaintiff to move to amend
the complaint is when the plaintiff learns from the District
Court in what respect the complaint is deficient.” ��es%�
"� �o�a', &alle( ���(� �olle�e, 693 Fed. Appx. 21, 25
(2d Cir. 2017). That is because “[b]efore learning from
the court what are its deficiencies, the plaintiff cannot
know whether he is capable of amending the complaint
efficaciously.” ���; see also !o�ele(  ��a�%��� 21e�se(3 )o�
4 !��� "� 5ells  a��o Se%�� !!�� 797 F.3d 160, 190 (2d
Cir. 2015) (noting that “[w]ithout the benefit of a ruling,
many a plaintiff will not see the necessity of amendment
or be in a positon to weight the practicality and possible
means of curing specific deficiencies.”). The Court erred
in overlooking those factors in dismissing the Bankruptcy
Code Avoidance Claims, with prejudice. Accordingly, the
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Court grants the Trustee's request for reconsideration to
enable him to seek leave pursuant to Rule 15 to file the
Proposed Second Amended Complaint.

#e$�es� 
o� !ea"e �o ��e��
*B  Rule 15(a) provides that other than for amendments

as a matter of course, “a party may amend its pleading
only with the opposing party's written consent or the
court's leave[,]” which the court should “freely give [ ]
when justice so requires.” Fed. R. Civ. P. 15(a). Generally,
“the grant of leave to amend the pleadings pursuant to
Rule 15(a) is within the discretion of the trial court.”
+e���� #a��o �o��� "� 6a7el���e #esea�%�� ��%�� 401 U.S.
321, 330 (1971) (citing  o�a� "� �a"�s, 371 U.S. 178, 182
(1962) ); see also 8����e "� 5es�9o��� S�e"e�s� ��%�, 143
F.3d 71, 88 (2d Cir. 1998) (“A decision to grant or deny a
motion to amend is within the sound discretion of the trial
court.”). Although liberally granted, leave to amend “may
properly be denied for: Uundue delay, bad faith or dilatory
motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance
of the amendment, futility of amendment, etc.V ” #�o�olo
"� ���( o
 )e' :o�,, 514 F.3d 184, 191 (2d Cir. 2008)
(quoting  o�a� "� �a"�s, 371 U.S. 178, 182 (1962) ). The
CEVA Defendants contend that the Court should deny
the Trustee leave to amend his complaint because: (i) it
is futile for the Trustee to do so, because the Trustee's
proposed amendments to Counts 1, 2 and 3 do not cure the
defects in those Counts; (ii) the Trustee has unduly delayed
in seeking leave to replead Counts 1, 2 and 3; and (iii) the
Trustee is acting in bad faith in seeking leave to assert a
new theory of damages in the Proposed Second Amended
Complaint. The Court considers those matters below.

Whether It Is Futile To Grant The Trustee Leave To
Replead Counts 1, 2 and 3
In dismissing the Bankruptcy Code Avoidance Claims, the
Court found that sections 544, 548 and 550 do not apply
extraterritorially. See Memo. Dec. at 81O82. The Court
also found that the factual allegations in the Amended
Complaint did not support the Trustee's assertion that the
CEVA Equity Transfer was a domestic transaction under
either the transactional test annunciated in �o���so� "�
)a��l ��s��al�a *a�,� !���, 561 U.S. 247 (2010), or the
pre��o���so� “center of gravity” or “component parts”
test. See ��� at 48O69. The Trustee argues that the
Court should grant him leave to replead Counts 1, 2

and 3, because the additional facts that he has alleged
in the Proposed Second Amended Complaint establish
that under both standards, the CEVA Transaction is a
domestic transaction that can be avoided and recovered
under sections 544, 548 and 550 of the Bankruptcy Code.

The �o���so� test for determining whether a statute is
being applied domestically or extraterritorially centers
on the “objects of the statute's solicitude,” and what
the statute “seeks to regulate.” 561 U.S. at 266O
267. “If the conduct relevant to the statute's focus
occurred in the United States, then the case involves a
permissible domestic application even if other conduct
occurred abroad; but if the conduct relevant to the focus
occurred in a foreign country, then the case involves
an impermissible extraterritorial application regardless of
any other conduct that occurred in U.S. territory.” #1#
)a��s%o� ��%� "� /��o�ea� ���(�, 136 S. Ct. 2090, 2101
(2016). �o���so� involved the interpretation of Rule 10(b)
of the Securities Exchange Act of 1934. The Court held
that it applies only to “transactions in securities listed on
domestic exchanges and domestic transactions in other
securities.” ��� at 267. In ��sol��e �%��"�s� &al�e �as�e�
 ��� !��� "�  �%e�o, 677 F.3d 60, 69 (2d Cir. 2012), the
Second Circuit found that for purposes of Rule 10(b),
a “domestic transaction” is one in which “the parties
incur irrevocable liability to carry out the transaction
within the United States or when title is passed within the
United States.” In contrast to the transactional focus of
the �o���so� test, the “center of gravity” or “components
parts” test focuses on “the facts of a case to determine
whether they have a center of gravity outside the United
States.” �� �e  lo�s�e�� -���� ��%�, 336 B.R. 126, 131
(N.D. Ill. 2005) (citations omitted). Courts applying
that test “generally consider all component events of a
financial transaction, rather than one dispositive factor, to
determine where it took place.” ��� The Trustee contends
that the Proposed Second Amended Complaint satisfies
the �o���so� test because it contains allegations to the
effect that, among other things, creditors that participated
in the CEVA Transaction incurred irrevocable liability
to exchange their debt in the United States, and that
title to securities bought, sold and exchanged in the
CEVA Transaction was transferred in the United States.
See Motion ¶ 22 (identifying the allegations in the
Proposed Second Amended Complaint that support the
�o���so� analysis). He also says that the Proposed Second
Amended Complaint satisfies the “center of gravityS
component parts” test because it includes more than
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fifteen pages of new factual allegations detailing the steps
that parties to the CEVA Transaction took in the United
States in furtherance of that transaction. He contends that
those facts, coupled with the facts already alleged in the
Amended Complaint, prove that the United States is the
“center of gravity” of the CEVA Transaction. See ��� ¶
24 (identifying the allegations in the Proposed Second
Amended Complaint that support the “center of gravityS
component parts” test).

*7  Courts deny requests for leave to amend as futile
where “it appears that plaintiff cannot address the
deficiencies identified by the court and allege facts
sufficient to support the claim.” 9a���e� 9a���e�s ��%�
"� �,a�os �o��%��s� ��%�, 347 Fed. Appx. 617, 622 (2d
Cir. 2009) (citing 1o�lo"e "� *a�� !a�s�� ��%�, 466 F.3d
187, 220 (2d Cir. 2006) ); see also )a��l ��e��� 0��o�
������ *�� "� 6S*� *a�, 0S�� )���, 117 F. Supp. 3d
392, 398 (S.D.N.Y. 2015) (“Where a plaintiff inadequately
pleads a claim and cannot offer additional substantive
information to cure the deficient pleading, granting leave
to replead is futile.”) (citing ��o%o "� �o���s���, 222 F.3d
99, 112 (2d Cir. 2000) ). The CEVA Defendants do not
dispute that the facts alleged in the Proposed Second
Amended Complaint demonstrate that parties to the
CEVA Transaction took a number of steps in the United
States in furtherance of that multi�step transaction. Still,
they contend that Counts 1, 2 and 3 of the Proposed
Second Amended Complaint present the same deficiencies
as those found in the Amended Complaint. First, they
contend that many of the “new” allegations that the
Trustee seeks leave to plead are merely variations on the
same facts that the Trustee already pled in the Amended
Complaint and in his opposition to the CEVA Defendants'
motion to dismiss the Amended Complaint. In addition,
they argue that the Trustee's “new” theoryQthat the
alleged fraudulent transfer is the entire integrated CEVA
Transaction, and not merely the CEVA Equity Transfer
Qis inconsistent with the law of extraterritoriality, which
focuses on the situs of the conduct central to the statutory
scheme which, in this case, is the transfer of property
from the debtor's estate. See �� �e ���al;��e��%a�
�s�ael �o���, 562 B.R. 601, 613 (Bankr. S.D.N.Y. 2017)
(“[T]he focus of the [Bankruptcy Code's] avoidance and
recovery provisions is the initial transfer that depletes
the property that would have become property of the
estate.”) (citations omitted); a%%o�� *e��e� "� ���e��al
#e"e��e Se�"�, 496 U.S. 53, 58 (1990) (“[T]he purpose
of the avoidance provision is to preserve the property

includable within the bankruptcy estateQthe property
available for distribution to creditors[.]”). They contend
that although the CEVA Transaction was a multi�step
process in which each step depended on the other,
only the CEVA Equity Transfer involved CIL and
CIL's property, and that transfer occurred outside the
United States. Accordingly, they maintain that it is
“completely appropriate” to focus on that step of the
CEVA Transaction in determining whether United States
law applies to the alleged fraudulent transfer.

It is well settled in this Circuit that “an allegedly
fraudulent conveyance must be evaluated in context;
where a transfer is only a step in a general plan, the
plan must be viewed as a whole with all its composite
implications.” <�� "� 8���e���ll �o���� 991 F.2d 31, 35
(2d Cir. 1993) (internal quotations and citations omitted);
see also 6*/ !eas��� �o��� "�  �a�,, 48 F.3d 623,
635 (2d Cir. 1995) (multilateral transactions may be
collapsed and treated as phases of a single transaction
for analysis under the Uniform Fraudulent Conveyance
Act.). The Trustee contends that one of the implications
of collapsing the multi�step CEVA Transaction into
a single integrated transaction is that in assessing the
situs of the alleged fraudulent transfer, the Court must
focus on the transaction as a whole, and not on a
particular step in the integrated transaction. In that light,
he maintains that the facts alleged in support of the
Proposed Second Amended Complaint establish that the
CEVA Transaction is a domestic transaction. The CEVA
Defendants dispute that contention. They assert that no
court has applied the collapsing doctrine to determine
the situs of an alleged fraudulent transfer, and that
application of the doctrine in that fashion runs afoul of the
�o���so� “transactional” analysis. To be sure, to date, the
collapsing doctrine has been employed almost exclusively
in evaluating whether a transferee of an alleged fraudulent
transfer provided “reasonably equivalent value” to the
transferor in consideration for the transferred asset.
See� e���, �� �e <�� "� 8���e���ll �o���, 991 F.2d at 36
(“The record is clear that Kinderhill's conveyance of the
New York Property to KIC and Kinderhill's subsequent
distribution of KIC shares were elements of a single
restructuring plan.... So viewed, the restructuring was not
supported by fair consideration....”); �� �e <��a( �o���,
126 B.R. 370, 394 (Bankr. D. Mass. 1991) (stating that “in
analyzing the fair consideration requirement of the UFCA
in the LBO context, courts not infrequently UcollapseV
the discrete steps employed by the parties in structuring
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the transaction.”); see also <

�%�al �o��� o
 0�se%��e�
��e���o�s o
 S���ea� �o��� "� �o��a� S�a�le( = �o�� 2��
�e S���ea� �o���3� 284 B.R. 355, 370 (Bankr. S.D.N.Y.
2002) (“A loan may appear to provide fair consideration
because the lender provided funds to an entity in exchange
for a security interest. If, however, the proceeds of that
loan are transferred to a third�party for less than fair
consideration, the transactions may be collapsed and the
initial lender's transfer deemed fraudulent if that initial
transferor was intimately involved in the formulation
or implementation of the plan by which the proceeds
of the loan were channeled to the third�party.”). The
Court is not aware of any case in which a court has
considered the implications of collapsing a multi�step
transaction on a determination of the situs of an alleged
fraudulent transfer. However, it is clear that in directing
courts analyzing fraudulent transfer claims to consider
the “composite implications” in collapsing a multi�step
transfer, the Second Circuit did not limit that review only
to the implications for assessing reasonably equivalent
value. See �e�e�all(� �� �e Sa���e <�l a�� -as �o���� 547
B.R. 503, 540 (Bankr. S.D.N.Y. 2016) (noting that in
<�� "� 8���e���ll, the Second Circuit “refer[red] to all
composite implications, not just implications for assessing
reasonably equivalent value.”). Indeed, in ��o�o> ��%� "�
8e�� �%-ee �o��� 2�� �e ��o�o> ��%�), 503 B.R. 239,
269 (Bankr. S.D.N.Y. 2013), Judge Gropper applied the
collapsing doctrine in evaluating whether the plaintiff's
fraudulent transfer claim was barred by the statute of
limitations. On the record of the Motion, the Court
cannot conclude that it would be futile to grant the
Trustee leave to replead Counts 1, 2 and 3 as set forth
in the Proposed Second Amended Complaint. For that
reason, the Court finds no merit to this aspect of the
CEVA Defendants' objection to the Motion. In so ruling,
however, the Court is not adopting the Trustee's view
that the CEVA Transaction is a domestic transaction or
that the collapsing doctrine is applicable in determining
the situs of an alleged fraudulent transfer. To the extent
that the CEVA Defendants have a good faith basis for
doing so, they are free to renew their motions to dismiss
as to the newly pleaded Counts 1, 2 and 3. See� e���,
�� �e �%�o���%, = �o�� ��%�� 9e��e� 9�o�s� �,��� =
Sales 9�a%��%es !�����, 275 F. Supp. 3d 218, 224 (D.D.C.
2017) (concluding that because court was unable to
determine whether plaintiff's amended alternative theory
was plausible without the benefit of additional briefing,
leave to amend was allowed, but without prejudice to the
defendants to renew their motions to dismiss to address

plaintiff's new theory); ����� �)� 6ol����s ��%� "� ��a��,
No. CV 16O2354OBRMODEA, 2016 WL 6841075, at
W6 (D.N.J. Nov. 21, 2016) (“In the interests of judicial
economy and in the absence of undue prejudice, the Court
may decline to engage in a detailed futility analysis where
the Court finds that these arguments are better suited for
consideration in the context of a motion to dismiss.”).

Whether The Trustee Has Unduly Delayed In Seeking
Leave to Amend
*8  Generally, mere delay, “absent a showing of bad

faith or undue prejudice, does not provide a basis for
a district court to deny the right to amend.” *lo%, "�
 ��s� *loo� �sso%s�, 988 F.2d 344, 350 (2d Cir. 1993)
(quoting S�a�e �ea%�e�s #e���e�e�� *�� "�  l�o� �o���,
654 F.2d 843, 856 (2d Cir. 1981) ). See also 3 MOORE'S
FEDERAL PRACTICE P 15.15[2] (3d ed. 2016) (stating
“the passage of time alone is usually not enough to deny
leave to amend in most cases, a court will deny leave to
amend only if the non�moving party is in fact prejudiced
by the delay” and citing, ���e� al�a, #a%��a� *a� �o�
"� !��e��( ���� ��s� �o�, 46 F.3d 230, 234O45 (2d Cir.
1995); 0���e� S�a�es e> �el� �a�����e ������ "� �o���l �ll�
)a��l *a�, = ���s� �o� o
 ���%a�o, 889 F.2d 1248, 1254O
55 (2d Cir. 1989) ). The Trustee says that he filed the
Motion promptly after the entry of the Rule 12 Order
and that he did not delay in seeking leave to amend
the Amended Complaint. The CEVA Defendants counter
that under the facts here, the date that the Trustee filed
the Motion is not the relevant baseline from which to
assess whether he timely filed the Motion. They say that
the baseline should be set no later than the date of the
Amended Complaint because at that time the Trustee was
in possession of all the facts he is alleging in support
of Counts 1, 2 and 3 of the Proposed Second Amended
Complaint and had been since at least the date that he

filed the Initial Complaint. 16  They also contend that
the Trustee was well aware of their contention that the
CEVA Equity Transfer was part of an integrated, multi�
step transaction, and that the Trustee accounted for it in
both the Initial and Amended Complaints by asserting a
claim for violation of the automatic stay under section
362 of the Bankruptcy Code as an alternative to the
Bankruptcy Code Avoidance Claims. They say that in
drafting the Amended Complaint, the Trustee made a
strategic decision not to plead that the CEVA Equity
Transfer was part of an integrated multi�step transaction



478

VIEWS FROM THE BENCH, 2018

In re CIL Limited, Slip Copy (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 10

in support of the avoidance claims. They argue that it is
too late for him to assert the alternative argument now.

16 There is no dispute that the Trustee filed the Initial
Complaint approximately 16 months after the Court
granted his motion to conduct discovery pursuant to
Fed. R. Bankr. P. 2004 (“Rule 200=”). See Memo.
Dec. at 19. During that period, the Trustee conducted
substantial discovery of Apollo, CEVA Group, and
Houlihan Lokey, CEVA Group's financial advisor.
��� In the aggregate, in response to the Trustee's
Rule 2004 subpoenas, those parties produced 57,840
documents totaling 373,310 pages. ��� at 20. The
Trustee also served document subpoenas on, and
received production from, CIL's former directors and
their legal advisors, as well as Morgan Stanley and
Ernst & Young. ��� It is undisputed that pursuant to
his Rule 2004 discovery, the Trustee obtained all the
CEVA Group documents that he relies on in support
of the Proposed Second Amended Complaint.

However, !o�ele(  ��a�%��� )o� 4 !��� "� 5ells  a��o
Se%�� !!�, 797 F.3d 160 (2d Cir. 2015) completely
undercuts that argument. In that case, the plaintiff had
an opportunity to amend its complaint prior to the
defendants' filing their Rule 12(b)(6) motion to dismiss
the complaint. Although the plaintiff was aware of the
defendants' arguments in support of the motion, and of the
alleged defects in its complaint, it declined to amend the
complaint. See ��� at 169. The district court dismissed the
case, with prejudice, reasoning that the complaint failed
to state a claim for relief and that the plaintiff had failed
to use the earlier opportunity to amend the complaint. ���
In reversing the district court's order, the Second Circuit
held that it is “premature and inconsistent with the course
of litigation prescribed by the Federal Rules” to require
a party to a Rule 12(b)(6) motion to dismiss, to amend
its complaint in the “absence of a definitive ruling.” ���
at 191. The Court reasoned that without such a ruling,
“many a plaintiff will not see the necessity of amendment
or be in a positon to weigh the practicality and possible
means of curing specific deficiencies [in their complaint].”
��� In !o�ele(� the Second Circuit reaffirmed that the
“liberal spirit” of the Federal Rule of Civil Procedure
15 embodies a “strong preference for resolving disputes
on the merits.” See ��� at 190O91 (quoting 5�ll�a�s "�
������o�� ��%�, 659 F.3d 208, 212O13 (2d Cir. 2011) ).
In this light, there is no merit to the CEVA Defendants'
assertion that by awaiting the resolution of the motion
to dismiss the Amended Complaint, the Trustee unduly

delayed in seeking leave to file the Proposed Second

Amended Complaint. 17

17 In opposing the Motion, the CEVA Defendants
rely primarily on -ol�
�s� S�������� S��� "� 6S6
)o���a�, �-, 623 F. Supp. 2d 635 (E.D. Pa. 2009)
(“Goldfish Shipping”) and S�a�e ��a���� �o��� o

����a !��� "� �ss��a�%e
o�e����e� S,�l�, 921 F.2d 409
(2d Cir. 1990) (“State Trading”). However, both cases
are distinguishable.
In S�a�e ��a����� the owner of cargo lost at sea
(“STC”) obtained a judgment equal to the value of
the lost cargo against the owner of the vessel carrying
the cargo (“Euroam”). 921 F.2d at 411. STC was
unable to satisfy the judgment against Euroam and,
thereafter, sued Euroam's insurer (“Skuld”) pursuant
to Connecticut's direct action statute. See ��� Skuld
moved for summary judgement dismissing the case
on the grounds (among others) that under choice of
law principles, the Connecticut direct action statute
had no bearing on the litigation. The district court
granted the motion. See ��� Promptly thereafter,
STC moved for reconsideration and for leave to
amend its complaint to add two additional causes
of action based on Norwegian and Panamanian law.
The district court denied both motions. As to the
latter, the district court found that STC had unduly
delayed in seeking leave to amend the complaint. See
��� at 412. On appeal, the Second Circuit upheld both
determinations. In affirming the district court's denial
of STC's request for leave to amend the complaint, the
court found that STC had unduly delayed in seeking
leave to amend, because it waited until judgment on
the merits was entered dismissing its complaint. See
��� at 418. The Trustee overstates the significance
of this case because it predates !o�ele(� and here,
unlike S�a�e ��a����, the Court's dismissal of the
Bankruptcy Code Avoidance Claims was based on
the adequacy of the pleadings, not the merits of the
Amended Complaint.
�� -ol�
�s� S�������, Odin Denizcilik, A.S. (“Odin”)
was the owner of a vessel (the “Ship”) that was
subject to a first mortgage held by HSH Nordbank
A.G. (“Nordbank”). 623 F. Supp. 2d at 636O37. Odin
defaulted on the mortgage, Nordbank seized the Ship
and a marshal sold it in a foreclosure sale to the
plaintiff (“Goldfish”). Thereafter, Odin had the Ship
seized twice, claiming that it still owned it. See ���
Goldfish sued Nordbank seeking damages associated
with Odin's two seizures of the ship. Nordbank
filed an answer to the complaint. After the parties
commenced discovery, the court granted Goldfish
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leave to amend the complaint. See ��� at 637. In
support of the first amended complaint, Goldfish
asserted that Odin remained the registered owner
of the Ship and, as such, Nordbank had failed to
deliver the Ship to “free and clear” of Odin's claims
to the Ship. Goldfish contended that Nordbank was
liable for the damages that Goldfish had suffered
on account of the arrest of the Ship based upon,
among other things, Nordbank's alleged breach of
contract, warranty and good faith and fair dealing.
See ��� Nordbank moved to dismiss the first amended
complaint, and the district court granted the motion.
In substance, the court, in part, found that all of
Goldfish's claims failed because they rested on the
faulty premise that the Ship had not been sold “free
and clear” of all liens, claims and encumbrances. The
court explained that the Ship had been sold pursuant
to the Ship Mortgage Act which, by its terms,
mandates that the sale is “free of all ... claims.” See
��� (citing 46 U.S.C. P 31326(b) ). Thereafter, Goldfish
sought leave to amend the amended complaint. In
the proposed second amended complaint, Goldfish
sought to assert the same claims it had asserted in
the first amended complaint, plus additional claims
for breach of duty. However, the proposed second
amended complaint was premised on the ground that
the ship had been sold free and clear of all claims. In
denying the motion for leave to amend, the district
court found that there had been undue delay in that
the plaintiff had a prior opportunity to amend, but
failed to do so without any defensible explanation,
which “place[d] an unwarranted burden on the court
and undermine[d] the interest of judicial economy and
finality.” See ��� at 641 (internal quotation marks
and citations omitted). The -ol�
�s� S������� court
seemed particularly perturbed by what it viewed as
plaintiff's deliberate withholding of its alternative
theory of recovery “while [the court] invested
considerable time and judicial resources evaluating”
the first amended complaint. See ��� -ol�
�s� S�������
was not decided by a court in the Second Circuit
and, in any event, predates !o�ele(� Moreover, the
case is distinguishable because (i) Goldfish sought to
amend the complaint to add new causes of action that
were not in the first amended complaint, (ii) Goldfish
sought to amend the complaint after a final order
was entered dismissing the action in its entirety, and
(iii) the proposed amendments were determined to be
futile.

Whether The Trustee Has Acted In Bad Faith In Seeking
Leave To Amend

*C  One premise underlying the allegations in the
Amended Complaint is that CEVA Group was solvent
at the time of the CEVA Equity Transfer. See� e���,
Am. Compl. ¶ 6 (“At the time of the CEVA Equity
Transfer, CEVA's equity had substantial value (and
continues to have substantial value as of the date of
this Complaint).”). The CEVA Defendants dispute that
assertion. As noted previously, they sought to dismiss the
Bankruptcy Code Avoidance Claims on the grounds that
the Trustee failed to plead factual allegations raising a
plausible inference that CIL was solvent at the time of the
CEVA Equity Transfer. In this Motion, the Trustee seeks
leave to include damage claims in the Proposed Second
Amended Complaint that account for the possibility
that CEVA Group was insolvent at the time of the
CEVA Transaction. He seeks leave to allege that even if
CEVA Group were insolvent (i.e., even if CEVA Group's
debts exceeded its enterprise value), CIL nonetheless
was damaged by the CEVA Transaction because it
was deprived of the sale, option and control value of
CIL's interest in CEVA Group for no consideration.
See Proposed Second Am. Compl. ¶¶ 7(k), 65, 110O

112. 18  The CEVA Defendants oppose that request. They
contend that the Trustee acted in bad faith in filing this
Motion because he failed to disclose that the Proposed
Second Amended Complaint included new allegations in
support of what they say is a new theory of damages.
Moreover, they say that the Trustee's alleged bad faith
aside, nothing prevented the Trustee from asserting those
damage claims at the outset of this adversary proceeding,
or in the Amended Complaint. They claim that they will be
prejudiced if the Court permits the Trustee to allege those
claims now because they could have subjected those claims
to motion practice, fact discovery and expert submission.
The Court will not separately address those objections
because it finds that they are subsumed by the CEVA
Defendants' assertion that the Trustee is barred from
asserting the “new” damage claims because he violated
Rule 26 of the Federal Rules of Civil Procedure and an
order of this Court, in failing to disclose them earlier in
this action.

18 The Trustee has also included a new theory of how
the CEVA Transaction could have occurred. See
Proposed Second Am. Compl. ¶ 179 (“The CEVA
Transaction could have been performed without the
CEVA Equity Transfer step by converting CEVA
Group debt into equity of CIL instead of CEVA
Holdings”.).
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Rule 26(a) of the Federal Rule of Civil Procedure states,
in part and with certain irrelevant exceptions, that a party
must, without awaiting a discovery request, provide to the
other parties:

a computation of each category
of damages claimed by the
disclosing partyQwho must also
make available for inspection and
copying as under Rule 34 the
documents or other evidentiary
material, unless privileged or
protected from disclosure, on
which each computation is based,
including materials bearing on
the nature and extent of injuries
suffered[.]

Fed. R. Civ. P. 26(a)(1)(A)(iii). 19  On June 5, 2015,
the Trustee served his initial disclosures on the CEVA
Defendants. See Trustee's Initial Disclosures (Ex. A to

Woodson Decl.) [ECF No. 111O1]. 20  Those disclosures
did not include a computation of the Trustee's money
damages. The parties disputed whether the Trustee was
required to provide such a computation. In resolving that
dispute, the Court ordered the Trustee to supplement
his initial disclosures to provide “a computation of
each category of damages claimed by the Trustee.”
See Order dated Feb. 5, 2016 [ECF No. 67] (the
“February Discovery Order”). Thereafter, the Trustee
served the CEVA Defendants with the Trustee's Second
Supplemental Disclosures Pursuant to Fed. R. Civ. P.
26(a)(1). See Trustee's Second Supplemental Disclosures
(Ex. C to Woodson Decl.) [ECF No. 111O3]. In those
disclosures, the Trustee calculated CIL's damages at R150
to R300 million, which he said represented:

[his] assessment of the value of
the CEVA Group shares held by
CIL ... prior to the occurrence of
the restructuring transaction .... The
damage amount was calculated ... by
utilizing an expert to apply generally
accepted valuation methodologies
to ... compute a total enterprise
valuation range for CEVA [Group],
and deducting appropriate debt
and making other adjustments as
determined by the Trustee's expert.

��� at 4.

19 Rule 26 is made applicable to this adversary
proceeding by Rule 7026 of the Federal Rules of
Bankruptcy Procedure.

20 In that disclosure, the Trustee requested (i) that the
Court declare that “the authorization and issuance
of the New CEVA Shares [ ] be null and void or,
alternatively, avoid the transfer of CEVA Group to
CEVA Holdings and recover CEVA Group's equity
interests for the benefit of CIL's bankruptcy estates”;
(ii) “damages, plus interest, costs and attorneys' fees
based on, ���e� al�a, the amount equal to the value
of the CEVA equity”; and (iii) damages “that may
be in possession of, or liable for, the CIL Cash in an
amount not less than R13,991,263.58, plus interest and
attorneys' fees.” Trustee's Initial Disclosures at 24.

*10  In June 2016, the parties completed discovery in
this action. During the course of that discovery, the
parties took twenty fact depositions, produced ten expert
reports, and deposed five expert witnesses. The CEVA
Defendants say that none of that discovery focused on
the control, option or sale value of CIL's equity in CEVA
Group in the event CEVA Group itself was insolvent,
or based on the alleged ability to simply demand greater
value in exchange for its consent to CEVA Group's
restructuring transaction. They say that is so because
the Trustee's Rule 26(a) disclosure did not include a
theory of damages predicated on any of those factors.
The CEVA Defendants have prepared for filing a motion
for summary judgement dismissing the remaining claims
in the Amended Complaint that they say is tied directly
to the Trustee's previously disclosed damages theoryQ
which assumes that the CEVA Group was solvent. In that
summary judgment motion, the CEVA Defendants argue,
in part, that the Trustee cannot succeed on those claims
unless he can show that the CEVA Group had positive
equity value. They maintain that based upon the discovery
produced to date, it is clear that the Trustee will not be

able to do so. 21  The CEVA Defendants contend that the
Trustee is seeking leave to plead new damages theories
Qall of which assume that CEVA Group was insolvent
and unable to pay its debts as they fell dueQto construct
an argument to oppose the CEVA Defendants' summary
judgment motion. They say that since the Trustee failed to
disclose any of those theories in his Rule 26 disclosures, he
is precluded from doing so now.
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21 The CEVA Defendants advise that in their summary
judgment motion they will argue, among other
things, that in determining the solvency of CEVA
Group, the Trustee's expert miscalculated the “equity
hurdle” because he inappropriately subtracted R171
million from CEVA Group's debt based on cash
in CEVA's bank accountQi.e., its working capital,
and thereby improperly deflated CEVA Group's
liabilities to R2,722 million, and failed to account
for a R100 million liquidity deficit that the expert
conceded existed. They contend that with those errors
corrected, CEVA Group was insolvent even if the
expert's claims as to enterprise value are assumed,
a���e��o, to be true.

The Trustee denies that the Proposed Second Amended
Complaint introduces a new theory of damages and that
he has violated Rule 26 or the February Discovery Order.
He says that his “unwavering theory of damages” is that
the estate is entitled to the value of the CEVA Group
shares that were stripped away from CIL in the CEVA
Equity Transfer and that his Rule 26 disclosures reflect
as much. See Trustee's Second Supplemental Disclosure
at 3 (“The Trustee seeks an award of damages, plus
interest, costs and attorneys' fees based on, ���e� al�a, the
amount equal to the value of the CEVA equity which
the Defendants stripped from CIL via the CEVA Equity
Transfer along with any consequential damages suffered
as a result of the Defendants' actions.”). Moreover, the
Trustee contends (but the CEVA Defendants deny) that

matters relating to the sale, control and option values
of CIL's CEVA Group shares have been the subject of
discovery among the parties.

The Court finds that this aspect of the CEVA Defendants'
objection to the Motion is more appropriately addressed
in the context of an evidentiary motion, not as a response
to the Trustee's request for leave to file the Proposed
Second Amended Complaint. See� e���, 7 MOORE'S
FEDERAL PRACTICE P 37.60[2][a] (3d ed. 2013)
(noting that violations of Rule 26 disclosure issues “may
be brought to the court's attention by means of a motion
�� l����e to exclude the evidence or testimony, a motion
to exclude the evidence or testimony made later in the
proceedings, or a motion for exclusion in combination
with a motion to compel.”).

Conclusion

For all of the foregoing reasons, the Motion is
GRANTED. The Trustee is directed to SETTLE an
ORDER consistent with this Memorandum Decision.

All Citations

Slip Copy, 2018 WL 3031094

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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575 B.R. 229
United States Bankruptcy Court, S.D. New York.

IN RE ARCAPITA BANK B.S.C.
(C), et al., Reorganized Debtors.

Official Committee of Unsecured Creditors
of Arcapita Bank B.S.C.(c), et al., Plaintiff,

v.
Bahrain Islamic Bank, Defendant.

Official Committee of Unsecured Creditors
of Arcapita Bank B.S.C.(c), et al., Plaintiff,

v.
Tadhamon Capital B.S.C., Defendant.

Case No. 12–11076 (SHL) (Jointly Administered)
|

Adv. No. 13–01434 (SHL), Adv. No. 13–01435 (SHL)
|

Signed October 13, 2017

Synopsis
Background: Official committee of unsecured creditors
brought adversary proceeding in Chapter 11 case filed by
Bahraini bank to set aside allegedly preferential transfers
and to compel defendants to turn over property of the
estate and recover for defendants' alleged violations of
automatic stay. Defendants moved to dismiss.

Holdings: The Bankruptcy Court, Sean H. Lane, J., held
that:

[1] bankruptcy court would not exercise its discretion
to abstain, in interests of international comity, from
hearing preference, turnover, and stay violation claims
that creditors' committee asserted against foreign entities
that had received payments from debtor's New York bank
account to accounts that these other entities also had in
New York;

[2] conduct that was the subject of preference avoidance
claims asserted by unsecured creditors' committee,
involving funds transfers from debtor's bank account
in New York to New York bank accounts of allegedly
preferred creditors, touched on and concerned the United
States in manner sufficient to displace presumption
against extraterritoriality;

[3] turnover statute applied extraterritorially; and

[4] stay provisions protecting property of the estate also
applied extraterritorially.

Motion denied.

West Headnotes (28)

[1] Courts
Comity between courts of different

countries

International Law
Public policy and comity in general

“International comity” is the recognition
which one nation allows within its territory
to the legislative, executive or judicial acts of
another nation, having due regard both to
international duty and convenience, and to
rights of its own citizens, or of other persons
who are under protection of its laws.

1 Cases that cite this headnote

[2] International Law
Public policy and comity in general

Under doctrine of international comity, states
normally refrain from prescribing laws that
govern activities connected with another state,
where the exercise of such jurisdiction is
unreasonable.

1 Cases that cite this headnote

[3] International Law
Public policy and comity in general

Doctrine of international comity is
concerned with maintaining amicable
working relationships between nations, a
shorthand for good neighborliness, common
courtesy and mutual respect between those
who labor in adjoining judicial vineyards.

Cases that cite this headnote
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["] Courts
Comity between courts of different

countries

Decision to grant comity is a matter within
court's discretion, and burden of proof to
establish its appropriateness is on moving
party.

Cases that cite this headnote

[#] International Law
Public policy and comity in general

International comity is a form of abstention;
it is not an imperative obligation of courts,
but rather, is discretionary rule of practice,
convenience and expediency.

Cases that cite this headnote

[$] %ederal Courts
Pleadings and motions

%ederal Courts
>vidence;  ?ffidavits

When ruling on motion to abstain, court is
not restricted to face of the pleadings, but may
review affidavits and other evidence to resolve
factual disputes concerning its jurisdiction to
hear the action.

Cases that cite this headnote

[&] International Law
>xtraterritorial rights and jurisdiction

International Law
Public policy and comity in general

?nalysis based on international comity is
distinct from one under the presumption
against extraterritoriality.

Cases that cite this headnote

['] Courts
Comity between courts of different

countries

International Law
Public policy and comity in general

International comity conflates two distinct
doctrines, legislative or prescriptive comity,
which is canon of construction that serves
to shorten reach of statute, and “comity
among the courts” or adjudicatory comity,
which may be viewed as a discretionary act
of deference by a national court to decline
to exercise jurisdiction in a case property
adjudicated in foreign state.

1 Cases that cite this headnote

[(] Courts
Comity between courts of different

countries

?djudicatory comity is inapplicable in the
absence of parallel proceeding pending in
foreign court.

Cases that cite this headnote

[1)] International Law
Public policy and comity in general

When deciding whether to apply prescriptive
comity, courts consider the following non�
exclusive factors: (1) extent to which activity
takes place within territory, or has substantial,
direct, and foreseeable effect upon or in
territory, of regulating state; (2) connections,
such as nationality, residence or economic
activity, between regulating state and person
principally responsible for activity to be
regulated, or between that state and those
whom regulation is designed to protect;
(3) character of activity to be regulated,
importance of regulation to regulating state,
extent to which other states regulate such
activities, and degree to which desirability
of such regulation is generally accepted;
(4) existence of justified expectations that
might be protected or hurt by regulation;
(@) importance of regulation to international
political, legal, or economic system; (A)
extent to which regulation is consistent with
traditions of international system; (B) extent
to which another state may have interest
in regulating activity; and (8) likelihood of
conflict with regulation by another state.
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Cestatement (Third) of Doreign Celations
Law of the U.S. E 4F3(2).

Cases that cite this headnote

[11] %ederal Courts
Bankruptcy

Bankruptcy court would not exercise
its discretion to abstain, in interests
of international comity, from hearing
preference, turnover, and stay violation claims
that official unsecured creditors' committee
asserted in Chapter 11 case of bankrupt
Bahraini bank against other foreign entities
that had received payments from debtor's
New York bank account to accounts that
these other entities also had in New York;
payment transactions that were at heart of
committee's claims were conducted entirely
through New York banks, such that parties
should not have been surprised to be litigating
in New York forum, and there was no parallel
proceeding pending in Bahrain. 11 U.S.C.?.
EE 3A2, @42, @4B(b).

Cases that cite this headnote

[12] Bankruptcy
Turnover proceedings

Claim for turnover invokes bankruptcy
court's most basic eGuitable power to gather
and manage property of the estate. 11
U.S.C.?. E @42.

Cases that cite this headnote

[13] Bankruptcy
?utomatic Stay

?utomatic stay is a central protection that
the Bankruptcy Code affords to debtor. 11
U.S.C.?. E 3A2.

Cases that cite this headnote

[1"] %ederal Courts
Cight to Decline Jurisdiction; 

 ?bstention

Dederal courts have a virtually unflagging
obligation to exercise the jurisdiction given to
them.

Cases that cite this headnote

[1#] Statutes
>xtraterritorial operation

Presumption against extraterritoriality is
longstanding principle of ?merican law that
legislation of Congress, unless a contrary
intent appears, is meant to apply only within
territorial jurisdiction of the United States.

Cases that cite this headnote

[1$] Statutes
>xtraterritorial operation

Presumption against extraterritoriality is not
a limitation on power of Congress to legislate,
but rather a presumption that such legislation
ordinarily relates to domestic, and not foreign,
matters.

Cases that cite this headnote

[1&] Statutes
>xtraterritorial operation

Presumption against extraterritoriality serves
to protect against unintended clashes between
laws of the United States and those of other
nations, which could result in international
discord.

Cases that cite this headnote

[1'] Statutes
>xtraterritorial operation

Presumption against extraterritoriality will
apply regardless of whether there is risk of
conflict between United States statute and
foreign law.

Cases that cite this headnote

[1(] Statutes
Burden of proof
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Party asserting that statute in Guestion applies
extraterritorially bears burden of making an
affirmative showing to that effect.

Cases that cite this headnote

[2)] Statutes
>xtraterritorial operation

To determine whether presumption against
extraterritoriality applies, court must address
both whether Congress intended for the
relevant statute to apply extraterritorially,
and whether the litigation at issue involves an
extraterritorial application of statute.

Cases that cite this headnote

[21] Statutes
>xtraterritorial operation

To determine whether Congress intended
for statute to apply extraterritorially,
and whether the presumption against
extraterritoriality has been rebutted, court
looks to whether the statute gives a
clear, affirmative indication that it applies
extraterritorially; unless it is the clearly
expressed affirmative intention of Congress to
give statute extraterritorial effect, court must
presume that statute is primarily concerned
with domestic conditions.

Cases that cite this headnote

[22] Statutes
>xtraterritorial operation

>ffect of presumption against
extraterritoriality is that, when statute gives
no clear indication of an extraterritorial
application, it has none.

Cases that cite this headnote

[23] Bankruptcy
Construction and Operation

To determine whether Congress intended
provisions of the Bankruptcy Code to
apply extraterritorially, court could consider
the context of these provisions, including

surrounding provisions of the Bankruptcy
Code.

Cases that cite this headnote

[2"] Statutes
>xtraterritorial operation

To determine whether litigation at issue
involves an extraterritorial application of
statute, court should identify the conduct
proscribed or regulated by particular
legislation in Guestion, and then consider
whether that conduct occurred outside
borders of the United States.

1 Cases that cite this headnote

[2#] Statutes
>xtraterritorial operation

If conduct relevant to statute's focus occurred
in the United States, then litigation involves
a permissible domestic application of statute,
even if other conduct occurred abroad;
however, if conduct relevant to statute's focus
occurred in foreign country, then litigation
involves an impermissible extraterritorial
application regardless of any other conduct
that occurred in United States territory.

Cases that cite this headnote

[2$] Bankruptcy
Nature of Transfer

Conduct that was the subject of
preference avoidance claims asserted by
unsecured creditors' committee, involving
funds transfers from Chapter 11 debtor's
bank account in New York to New York
bank accounts of allegedly preferred creditors,
touched on and concerned the United States
in manner sufficient to displace presumption
against extraterritoriality, though neither
debtor, a Bahraini bank, nor creditors
that received these payments were domestic
entities; regardless of whether preference
statute applied extraterritorially, committee's
use of statute to challenge transfers that
occurred between New York bank accounts
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was not extraterritorial application of statute.
11 U.S.C.?. E @4B(b).

Cases that cite this headnote

[2&] Bankruptcy
Collection and Cecovery for >state; 

 Turnover

Turnover statute, reGuiring parties in
possession of property of the estate to
turn that property over to trustee, was
intended by Congress to apply to estate
property, wherever located, and could be
applied extraterritorially to reGuire foreign
entities that became liable to Chapter 11
debtor postpetition for payment of placement
proceeds to turn those proceeds over. 11
U.S.C.?. E @42(b).

1 Cases that cite this headnote

[2'] Bankruptcy
Property and claims subject to stay

Stay provisions protecting property of the
estate incorporated broad definition of
“property of the estate” as including property
“wherever located,” and could be applied
extraterritorially to alleged stay violations
that occurred when foreign entities indebted
to Chapter 11 debtor for payment of
placement proceeds set off against those
proceeds. 11 U.S.C.?. E 3A2(a).

1 Cases that cite this headnote

*ttorneys and Law %ir+s

,233  MILB?NH, TW>>D, H?DL>Y I McCLOY
LLP, Counsel for Official Committee of Unsecured
Creditors of ?rcapita Bank B.S.C.(c), et al., By: Dennis
D. Dunne, >sG., >van C. Dleck, >sG., 1 Chase Manhattan
Plaza, New York, New York 1FFF@, and By: ?ndrew M.
Leblanc, >sG., Nicholas ?. Bassett, >sG., 18@F H Street,
NW, Suite 11FF, Washington, D.C. 2FFFA

H I L J?T>S LLP, Counsel for Bahrain Islamic
Bank and Tadhamon Capital B.S.C., By: John ?. Bicks,

>sG., Lani ?. ?dler, >sG., Cobert Honeywell, >sG., @KK
Lexington ?venue, New York, New York 1FF22

-.-/0*123- /% 2.CISI/1

S>?N H. L?N>, UNIT>D ST?T>S B?NHCUPTCY
JUDJ>

Before the Court are motions to dismiss filed
by defendants Bahrain Islamic Bank (“BisB”) and
Tadhamon Capital B.S.C. (“Tadhamon”) (together, the
“Defendants”) in these adversary proceedings brought
by the official committee of unsecured creditors in the
above�captioned Chapter 11 cases (the “Committee” or

the “Plaintiff”). 1  The Committee seeks the return of funds
invested with the Defendants by Debtor ?rcapita Bank
B.S.C.(c) (“?rcapita”)La Bahraini investment bankL
just before ?rcapita's bankruptcy filing. Jiven the foreign
aspects of the transactions that form the basis of the
complaints, the Defendants contend that these claims
should be dismissed based on the presumption against
extraterritoriality and the principle of international
comity. Dor the reasons stated below, however, the Court
disagrees.

1 Because the motions in the two cases raise the same
issues, the Court will address them together.

B*C450/312

?rcapita is licensed as an Islamic wholesale bank by the
Central Bank of Bahrain. BisB Compl. M 12 [?dv. No. 13N
F1434, >CD No. 1]; Tadhamon Compl. M 12 [?dv. No. 13N
F143@, >CD No. 1]. HeadGuartered in Bahrain, ?rcapita is
operated as an investment bank and is a global manager of
Shari'ah compliant alternative investments. BisB Compl. M
12; Tadhamon Compl. M 12. Defendant BisB is an Islamic
commercial bank headGuartered in Bahrain. BisB Compl.
M 13. Defendant Tadhamon is a Bahraini corporation and
a subsidiary of Tadhamon International Islamic Bank
(“TIIB”), a Yemeni bank that offers Islamic banking and
investment services to ,23"  customers in Yemen and
abroad. Tadhamon Compl. M 13. Tadhamon serves as the
investment arm of TIIB. Id.

*6 78e 9lace+ents
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Prior to its bankruptcy filing, ?rcapita made several
discrete short�term investments through the Defendants
(the “Placements”). BisB Compl. MM 2B, 3F; Tadhamon
Compl. MM 2B, 31. The Placements were made under
two separate investment agreements between ?rcapita
and each of the respective Defendants (the “Placement
?greements”). BisB Compl. MM 2B; Tadhamon Compl. MM
2B. Both of the Placement ?greements were negotiated
and signed in Bahrain and provided that the laws of the
Hingdom of Bahrain govern, except to the extent that such
laws conflicted with the principles of Islamic Shari'ah, in
which case Shari'ah law would prevail. Cashdan Decl.
M 13 I >x. ? E B.1 [?dv. No. 13NF143@, >CD No. 8];
Mohammed Decl. M @ I >x. ? E 12 [?dv. No. 13NF1434,
>CD No. 8].

Under the Placement ?greements, ?rcapita appointed
the Defendants to serve as its agent in the purchase of
the Placement investments on ?rcapita's behalf. BisB
Compl. MM 23N24; Tadhamon Compl. MM 22, 24. The
Defendants were obligated to repurchase the Placements
from ?rcapita on a deferred payment basis for an amount
eGual to the original investment, plus an agreed�upon
return (the “Placement Proceeds”). BisB Compl. MM 2,
24; Tadhamon Compl. M 2, 24. The Defendants were
to transfer the Placement Proceeds to ?rcapita on the
designated maturity date of the Placements. BisB Compl.
MM 2, 24; Tadhamon Compl. M 2, 24.

Consistent with these Placement ?greements, ?rcapita
entered into a Placement with BisB in the amount of O1F
million on March 14, 2F12 (the “BisB Placement”). BisB
Compl. M 2B. To execute the BisB Placement, ?rcapita
transferred funds from its account at JP Morgan Chase
Bank in New York to a correspondent bank account
maintained by BisB at JP Morgan Chase Bank in New
York. BisB Compl. M 1@. On the same day as the transfer,
BisB purchased the commodities for ?rcapita through a
London broker. Mohammed Decl. M 1F.

?rcapita entered into two Placements with Tadhamon on
March 1@, 2F12, each for O1F million (the “Tadhamon
Placements”). Tadhamon Compl. M 2B. To execute the
Tadhamon Placements, ?rcapita transferred funds from
its account at JP Morgan Chase Bank in New York to an
account at HSBC Bank in New York. Tadhamon Compl.
M 28. The HSBC account was a correspondent bank
account maintained by Hhaleeji Commercial Bank B.S.C.,
Tadhamon's bank in Bahrain. Cashdan Decl. M B. The

funds were then immediately transferred from the HSBC
account to an account held by Tadhamon at Hhaleeji
Commercial Bank in Bahrain. Tadhamon Compl. M 28;
Cashdan Decl. M B.

B6 78e Bankruptcy Case and 9rior 9roceedings in
78ese *d:ersary 9roceedings

Less than a month after entering into the Placements,
?rcapita filed for protection under Chapter 11 of the
Bankruptcy Code. ?lthough the Placements matured
within a month after ?rcapita's bankruptcy filing, the
Defendants failed to deliver the Placement Proceeds to
?rcapita. BisB Compl. MM 31, 32, 34; Tadhamon Compl. MM
2B, 3@, 3A, 38. Instead, the Defendants informed ?rcapita
that, pursuant to Bahraini law, they were setting off the
Placement Proceeds against prepetition debt owed to them
by ?rcapita. BisB Compl. ,23#  M 34; Tadhamon Compl.

M 38. 2  The Committee alleges that the outstanding
balance of Placement Proceeds due and owing to ?rcapita
is O1F,FF2,2K2.FF from BisB and O18,48F,2AK.FF from

Tadhamon. 3  BisB Compl. M 3A; Tadhamon Compl. M 4F.
The Committee filed these cases against the Defendants
for breach of contract, turnover, the avoidance of a
preferential transfer, violation of the automatic stay, and
claims disallowance. BisB Compl. MM 1, 3A; Tadhamon

Compl. MM 1, 4F. 4  The Committee seeks, among other
things, to compel the Defendants to comply with their
obligations under the Placement ?greements by turning
over the Placement Proceeds or to avoid the Placements
and recover the Placement Proceeds as an improper
payment of antecedent debts. BisB Compl. M A; Tadhamon
Compl. M A.

2 Based on ?rcapita's pre�existing relationship with
the Defendants, ?rcapita already owed millions in
unmatured debt to each of the Defendants at the time
of the Placements. ?rcapita owed OK,BB4,FKA.1@ to
BisB as a result of investments that BisB made with
?rcapita on December 1, 2F11. BisB Compl. MM 3, 1AN
2F. ?rcapita owed O18,4KB,B34.48 to Tadhamon as a
result of multiple investments that Tadhamon made
with ?rcapita between September 2FFK and January
2F12. Tadhamon Compl. MM 1BN1K.

3 In December 2F12, Tadhamon returned to ?rcapita
the portion of the Placement Proceeds that exceeded
its purported setoff. Tadhamon Compl. M 4F.
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4 There are five counts in the complaint. Count I
of the Committee's complaints asserts breach of
contract of the Placement ?greements for failure to
transfer the Placement Proceeds as reGuired under
the agreements. BisB Compl. MM 38N42; Tadhamon
Compl. MM 42N4B. Count II asserts a cause of
action pursuant to Sections @41, @42 and @@F of
the Bankruptcy Code for turnover of the Placement
Proceeds as estate assets wrongfully held by the
Defendants. BisB Compl. MM 43N48; Tadhamon
Compl. MM 48N@3. Count III asserts a cause of
action for avoidance of the Placements as preferential
transfers under Section @4B(b) of the Bankruptcy
Code and recovery of the Placement Proceeds
from the Defendants pursuant to Section @@F(a)
of the Bankruptcy Code. BisB Compl. MM 4KN@B;
Tadhamon Compl. MM @4NA2. Count IP asserts a
cause of action under Sections 3A2(a)(3) and 3A2(a)
(B) of the Bankruptcy Code for violation of the
automatic stay due to the exercise of control over
the Placement Proceeds and the setoff of antecedent
debt against the Placement Proceeds. BisB Compl.
MM @8NA@; Tadhamon Compl. MM A3NBF. Count P
seeks a judgment pursuant to Section @F2(d) of the
Bankruptcy Code disallowing the Defendants' claims
in the Debtors' bankruptcy cases. BisB Compl. MM AAN
AK; Tadhamon Compl. MM B1NB4.

The Defendants' current motions do not take place
in a vacuum. The parties have already litigated the
issue of personal jurisdiction in this case. On that
issue, the United States District Court for the Southern
District of New York held that the Defendants' use
of New York correspondent bank accounts to receive
funds from ?rcapita met the threshold of minimum
contacts necessary to assert personal jurisdiction over the
Defendants. �		 
���
��������.�������	
��	d���	d��������
��
������������.�.�.�
���.��� �����I�����
�������I���	
��
������������.�.�.�
��, @4K B.C. @A, ABNB1 (S.D.N.Y.
2F1A), �	�	����! 
���
��������.�������	
��	d���	d��������
��
������������.�.�.�
���.��� �����I�����
�������I���	
��
������������.�.�.�
��, @2K B.C. @B (Bankr. S.D.N.Y.
2F1@). The District Court further held that the assertion of
jurisdiction was reasonable under the circumstances of the
cases. �		 �d. at B1N2. In reaching its decision, the District
Court examined the issue of personal jurisdiction under
both the New York long�arm statute and federal case law.
�		 �d. at ABNBF.

The District Court first held that the Defendants' use of
the correspondent accounts in New York was purposeful,
constituted a “transaction of business” in New ,23$

York, and established the minimum contacts necessary
to assert specific jurisdiction over the Defendants. �		
�d. at A8NBF. Jiven the allegations in the complaints, the
District Court found that the Defendants had selected
U.S. dollars as the currency for the transactions and had
designated the New York correspondent bank accounts
to receive the funds from ?rcapita. �		 �d. at A8NAK.
The District Court stated that, despite the Defendants'
decision to use the funds for investments overseas,
the Defendants “deliberately chose to receive ?rcapita's
funds in U.S. dollars and designated correspondent bank
accounts in New York to receive the funds, even though
they presumably could have performed the Placement
transactions without ever directing the funds through New
York or anywhere else in the United States.” Id. at BF. The
Defendants therefore made a “deliberate choice to utilize
the New York correspondent bank accounts and, more
generally, New York's and the United States's banking
system....” Id.

Importantly for the present motions, the District Court
also held that the Committee's avoidance claim under
Section @4B of the Bankruptcy Code arose from the
Defendants' use of the New York correspondent accounts.
�		 �d. at AKNBF. The District Court stated that the
Defendants' “New York contactsL�.	., the receipt of
the transferred funds in New York correspondent bank
accountsLare at the heart of this cause of action. The
receipt of the funds in New York is precisely the conduct
targeted by the Committee, and the activity that the cause
of action seeks to have voided.” Id. at AK. In coming to
this conclusion, the District Court observed that “when
a defendant purposely selects and uses a correspondent
bank account to effectuate a particular transaction, and
a plaintiff later files a lawsuit asserting a cause of action
arising out of that transaction, the defendant can hardly
claim that it could not have foreseen being haled into court
in the forum in which the correspondent bank account it
had selected is located.” Id. at A8; �		 �d. at B1.

The District Court also concluded that “the United States
has a strong interest in adjudicating claims that arise under
its Bankruptcy Code so that both creditors and debtors
can obtain the remedies and relief that the United States
Congress has determined are fair and eGuitable.... Indeed,
it does not seem prudential to allow foreign creditors to
potentially obtain priority over domestic creditors based
simply on their foreign status.” Id. at B1NB2. The District
Court observed that the Committee had “a strong interest
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in obtaining convenient and effective relief, and it is
unclear whether it would be able to bring [ ] similar
causes of action to those grounded in the United States
bankruptcy code in a non�U.S. forum.” Id. at B2.

?gainst this backdrop, the Defendants now reGuest
dismissal based on the doctrines of international
comity and the presumption against extraterritorial
application of federal statutes. The parties each provided
supplemental briefing on those issues. �		 ?dv. No. 13N
F1434, >CD Nos. 43N4@, 4BN@3; ?dv. No. 13NF143@,
>CD Nos. 3KN41, 43N4K. With respect to international
comity, the Defendants argue that these cases should
be dismissed because there is a conflict between U.S.
bankruptcy law and the laws of Bahrain, and that it would
be unreasonable to apply U.S. law in these circumstances.
The Committee responds by arguing that the doctrine
of international comity is inapplicable in this case due
to the lack of a parallel foreign legal proceeding to
which this Court should defer. ?s to the presumption
against extraterritoriality, the Defendants argue that the
transfers at issue took place overseas and that there is
no clear indication ,23&  of congressional intent for
the sections of the Bankruptcy Code at issue here to
be applied extraterritorially. The Committee counters
that the transfers challenged by the Committee do not
reGuire extraterritorial application because they occurred
domestically and that, in any event, Congress intended the
statutory sections at issue here to apply extraterritorially.

2ISC3SSI/1

*6 International Co+ity
[1]  [2]  [3] International comity is “the recognition

which one nation allows within its territory to the
legislative, executive or judicial acts of another nation,
having due regard both to international duty and
convenience, and to the rights of its own citizens, or of
other persons who are under the protection of its laws.”
"�������.�#�$��, 1@K U.S. 113, 1A4, 1A S.Ct. 13K, 4F L.>d.
K@ (18K@). Under international comity, “states normally
refrain from prescribing laws that govern activities
connected with another state when the exercise of such
jurisdiction is unreasonable.” %�&'	�������(������.��.
��
�	�	�#	�	���	��I���	�%�&'	�������(������.�, K3 D.3d
1F3A, 1F4BN48 (2d Cir. 1KKA) (“%�&'	��� II”) (Guoting
Cestatement (Third) of Doreign Celations E 4F3(1)).
The doctrine is “concerned with maintaining amicable

working relationships between nations, a Qshorthand for
good neighbourliness, common courtesy and mutual
respect between those who labour in adjoining judicial
vineyards.R ” )*�%��!���� ��	�������.�������"������d	
%	&.+� �.�.� d	� �.,., 412 D.3d 418, 423 (2d Cir. 2FF@)
(Guoting ������ ����'�$���d.��.�-��	�����'�$��-�d., [1K84]
>.C.C. 3A, 41 (>ng. C.?.)).

["]  [#]  [$]  [&] “ QThe decision to grant comity is a
matter within a court's discretion and the burden of proof
to establish its appropriateness is on the moving party.R ”
.����/�* 	���+�--���.�,������.�.�.�d	��.,., 18 D.Supp.3d
3B@, 382 (S.D.N.Y. 2F14) (Guoting %�	���+�I�
.��.�0		'��+
I�
., 2F1F U.S. Dist. L>SIS AK8A3, at T2K, 2F1F WL
283A134, at T1F (S.D.N.Y. July K, 2F1F)). The doctrine is
a form of abstention; it “is not an imperative obligation
of courts but rather is a discretionary rule of Qpractice,
convenience, and expediency.R ” )*� %��!��, 412 D.3d
at 422N23 (Guoting *����������	������
�.+�-�d.��.����
�
*������� .	�� *	��, 1FK D.3d 8@F, 8@4 (2d Cir. 1KKB));
�	
.� I��(�� *���.� ����.� �.� �	����d� -.� %�d���� I��.� �	
.
--�� �I�� �	�%�d����, 2F1A Bankr. L>SIS 4FAB, at T32
(Bankr. S.D.N.Y. Nov. 21, 2F1A) (“%�d����II”). “When
considering a motion to abstain, a Qcourt is not restricted
to the face of the pleadings, but may review affidavits
and other evidence to resolve factual disputes concerning
its jurisdiction to hear the action.R ” %�d���� II, 2F1A
Bankr. L>SIS 4FAB, at T33 (Guoting 1��!�'�$�2��.��	���.
�.�*��
	'��	� ���	3����	��+�--*, 42F D.Supp.2d 228, 233
n.@ (S.D.N.Y. 2FF@)). ?n analysis based on international
comity is distinct from one under the presumption against
extraterritoriality. �		 %�&'	���II, K3 D.3d at 1F4B.

The Committee argues that international comity may
not be invoked here given the lack of a parallel foreign
proceeding. Stated another way, there is no foreign
proceeding to which this Court should defer. But while
the Court agrees with the Defendants that the doctrine
may apply in such instances, it nonetheless concludes that
comity does not preclude this lawsuit from proceeding.

['] When addressing this issue, it is necessary to assess
the contours of the doctrine of international comity
itself, which are not well�defined. Indeed, the doctrine
has been described as having “borders [that] are marked
by fuzzy lines of politics, courtesy, and good faith.”
,23'  )*�%��!��, 412 D.3d at 423 (Guoting Harold J.

Maier, 4&����	���������� )����d�
����� ��� �� ��������d�5� ��
I��	��	
������	�'		��*�6��
���d�*�����	�I��	����������-�',
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BA ?m. J. Int'l L. 28F, 281 (1K82)). The Second Circuit has
explained that international comity conflates two distinct
doctrines. �		 %�&'	��� II, K3 D.3d at 1F4B; �.� ����
��
����� 	�d�-���!.��.�.����	���#, A1B D.Supp.2d 228, 283
(S.D.N.Y. 2FFK). The firstLoften referred to as legislative
or prescriptive comityLis “a canon of construction”
which serves to “shorten the reach of a statute.” %�&'	��
II, K3 D.3d at 1F4B; �		� ���� %�7�
�� �.� ����
��� I�
.,
BB1 D.3d @8F, @K8 (Kth Cir. 2F14) (“[L]egislative or
Qprescriptive comityR ... guides domestic courts as they
decide the extraterritorial reach of federal statutes.”)
(internal citations and Guotations omitted). The second,
referred to as “comity among the courts” or adjudicatory
comity, “may be viewed as a discretionary act of deference
by a national court to decline to exercise jurisdiction in
a case property adjudicated in a foreign state.” %�&'	��
II, K3 D.3d at 1F4B; �		� ���� %�7�
�, BB1 D.3d at @KK
(“[?]djudicatory comity Qinvolves ... the discretion of a
national court to decline to exercise jurisdiction over a case
before it when that case is pending in a foreign court with
proper jurisdiction.R ”) (Guoting )*�%��!��, 412 D.3d at
424).

[(]  [1)] ?s there is no parallel foreign proceeding in the
case before the Court, adjudicatory comity is inapplicable.
�		 %�d���� II, 2F1A Bankr. L>SIS 4FAB, at T3B (citing
8�$���/�����������
	�I��.���.��������d���.��	����$�I��(�
����+�I�
., 4AA D.3d 88, K2NKB (2d Cir. 2FFA)). To evaluate
prescriptive comity, courts often refer to the factors set out
in Cestatement (Third) of Doreign Celations E 4F3. �		+
	.!.+ 2.�"�������3-��8�
 	�-�d.��.�4���!�����.�., @42
U.S. 1@@, 1A@, 124 S.Ct. 23@K, 1@K L.>d.2d 22A (2FF4);
"������d�2��	� I��.���.� �.�����������, @FK U.S. BA4, 818N
1K, 113 S.Ct. 28K1, 12@ L.>d.2d A12 (1KK3) (Scalia, J.,
dissenting); #�

����	��
�+�I�
.��.���������� ���, BA8 D.3d
122, 13K (2d Cir. 2F14); 2�	�
 ��.�-�	6������I���	�2�	�
 �,
44F D.3d 14@, 1@3 (4th Cir. 2FFA). The Cestatement
“provides that states normally refrain from prescribing
laws that govern activities connected with another state
Qwhen the exercise of such jurisdiction is unreasonable.R
” %�&'	���II, K3 D.3d at 1F4BN48 (Guoting Cestatement
(Third) of Doreign Celations Law of the U.S. E 4F3(1)).
In determining whether the exercise of jurisdiction is
reasonable, a court considers the following non�exclusive
factors, where appropriate:

(a) the link of the activity to the territory of the
regulating state, �.	., the extent to which the activity
takes place within the territory, or has substantial,
direct, and foreseeable effect upon or in the territory;

(b) the connections, such as nationality, residence, or
economic activity, between the regulating state and
the person principally responsible for the activity to
be regulated, or between that state and those whom
the regulation is designed to protect;

(c) the character of the activity to be regulated, the
importance of regulation to the regulating state, the
extent to which other states regulate such activities,
and the degree to which the desirability of such
regulation is generally accepted;

(d) the existence of justified expectations that might be
protected or hurt by the regulation;

(e) the importance of the regulation to the international
political, legal, or economic system;

,23(  (f) the extent to which the regulation is consistent
with the traditions of the international system;

(g) the extent to which another state may have an
interest in regulating the activity; and

(h) the likelihood of conflict with regulation by another
state.

Cestatement (Third) of Doreign Celations Law of the U.S.
E 4F3(2). These factors “correspond to familiar choice�of�
law principles,” %�&'	���II, K3 D.3d at 1F48 (noting that
“[t]he analysis must consider the international system as a
whole in addition to the interests of the individual states,
because the effective functioning of that system is to the
advantage of all the affected jurisdictions.”).

[11] The Court finds that these factors weigh in favor of
asserting jurisdiction in this case and against abstention
based on international comity. The Defendants argue that
the parties expected Bahraini law to apply as provided
for under the Placement ?greements and that the United
States has no interest in regulating these transactions
involving Bahraini parties for investments made outside
of the U.S. But the link between the U.S., as the regulating
state, and the regulated activity in Guestion is sufficiently
strong here given that the transfers took place through
use of correspondent bank accounts in the United States.
?s noted by the District Court, the Defendants' “New
York contactsL�.	., the receipt of the transferred funds in
New York correspondent bank accountsLare at the heart
of this cause of action. The receipt of the funds in New
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York is precisely the conduct targeted by the Committee,
and the activity that the cause of action seeks to have
voided.” I���	���
�����, @4K B.C. at AK. Moreover, while
the transferor ?rcapita is a foreign entity, it created a
further connection between itself and the United States by
availing itself of U.S. law through its filing for bankruptcy
and creating an estate pursuant to the Bankruptcy Code.

?s to the existence of justified expectations of the parties,
the parties cannot be surprised to be litigating in this
forum. ?s the District Court observed, “when a defendant
purposely selects and uses a correspondent bank account
to effectuate a particular transaction, and a plaintiff later
files a lawsuit asserting a cause of action arising out of that
transaction, the defendant can hardly claim that it could
not have foreseen being haled into court in the forum
in which the correspondent bank account it had selected
is located.” I�� �	� ��
�����+ @4K B.C. at A8; 
�. 
���
���
����.�������	
��	d���	d�������.�9������
���
�����.��I�
�	� �����d��	� I��(�+� -�d.�, 242 B.C. 243, 2A1 (Bankr.
S.D.N.Y. 1KKK) (“? debtor�in�possession or trustee, or
by implication a committee whose authority derives from
them, is not bound by a forum selection clause in an
agreement provided the litigation at issue amounts to
a core proceeding and is not inextricably intertwined
with non�core matters.”). The potential application of
Bahraini law also does not mandate abstention based
on comity given that the Court is competent to apply
foreign law. �		+�	.!.+ ��
�	������.���:	���.�.�I���	���:	�
�.�.�, 434 B.C. 8A, 1FB (Bankr. S.D.N.Y. 2F1F) (“[I]t
is not uncommon for U.S. courts to apply foreign law
under the appropriate circumstances.”) (citing ��!��� �.
��
�3����, 448 D.3d 1BA (2d Cir. 2FFA); ����	d�����	���.
�
 ���:, 333 D.3d 3K3 (2d Cir. 2FF3); 1��� ����d�����.��.
*	���� ����*	����6��!���%��$���.���#��������0	!���,
313 D.3d BF (2d Cir. 2FF2)); �		����� %�
�����	����!�
��
I������	���+� --�� �.� ��� �	&+� I�
., 2F1F WL 2B@B3@1,
at T1F (W.D. Pa. July 13, 2F1F) (“[W]hile the potential
application of foreign law is a factor that weighs in favor
of dismissal, the application of ,2")  foreign law is still a
task that the courts are competent, and often called�upon,
to perform.”).

With regard to the nature of the regulated activity and
its importance to this jurisdiction as compared to the
international system, the composition of a debtor's estate
is clearly central to a U.S. bankruptcy case. The laws at
issue in this caseLSections 3A2, @42, @4B and @@F of the
Bankruptcy CodeLare designed to protect and pool the

assets of the Debtor's estate for the eGuitable benefit of
all its creditors. These provisions are the bedrock of the
protections afforded to creditors under the Bankruptcy
Code. ?s the District Court noted,

the United States has a strong
interest in adjudicating claims that
arise under its Bankruptcy Code
so that both creditors and debtors
can obtain the remedies and relief
that the United States Congress has
determined are fair and eGuitable....
Indeed, it does not seem prudential
to allow foreign creditors to
potentially obtain priority over
domestic creditors based simply on
their foreign status.

I�� �	� ��
�����, @4K B.C. at B1NB2; 6��� 
.�. %�&'	��� II,
K3 D.3d at 1F@2 (stating that the Court of ?ppeals could
not say that the United States had a significant interest in
applying its own avoidance law, but noting that a different
result might be warranted if there was no alternative

foreign mechanism available for voiding preferences). @

@ Congress has recognized the importance of the
preference provisions of the Bankruptcy Code:

Dirst, by permitting the trustee to avoid
prebankruptcy transfers that occur within a
short period before bankruptcy, creditors are
discouraged from racing to the courthouse to
dismember the debtor during his slide into
bankruptcy.... Second, and more important,
the preference provisions facilitate the prime
bankruptcy policy of eGuality of distribution
among creditors of the debtor. ?ny creditor that
received a greater payment than others of his class
is reGuired to disgorge so that all may share eGually.

H.C. Cep. No. K@N@K@, at 1BBNB8 (1KBB), �	�����	d���
1KB8 U.S.C.C.?.N. @B8B, @KA3, A138.

[12]  [13] The existence of the Committee's claim of
turnover and violation of the automatic stay also does
not support a dismissal based on international comity.
�		 BisB Comp. MM @8NA@; Tadhamon Compl. MM A3N
BF (asserting a violation of the automatic stay based
on Defendants' setoff of antecedent debt against the
Placement Proceeds). ? claim for turnover “invokes the
court's most basic eGuitable powers to gather and manage
property of the estate.” �������	����.�%
��6	, @B1 D.3d
1F8, 122 (1st Cir. 2FFK); �		����� �	��.�,�.����$.�����.��.
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1��:, @4A U.S. 3@A, 3A3NA4, 12A S.Ct. KKF, 1A3 L.>d.2d K4@
(2FFA) (“Critical features of every bankruptcy proceeding
are the exercise of exclusive jurisdiction over all of the
debtor's property [and] the eGuitable distribution of that
property among the debtor's creditors....”). Similarly,
the automatic stay is a central protection afforded to a
debtor. �		 � �	�d����$�%	������!�
�������.��.�0	'�)	��	$
.	�(�� ��� 4����.� *���., B43 D.Supp.2d 42K, 44F (D.N.J.
2F1F) (“Piolating the automatic stay directly interferes
with the exercise of exclusive jurisdiction over all of the
debtor's property [and] the eGuitable distribution of that
property among the debtor's creditors, critical features
of every bankruptcy proceeding.”) (internal citations
and Guotations omitted); I�� �	� %	� $�� 9	�����$� ���$�
4� 	���;%9�4<��*��d�.�-��6.�-���!., @22 D.Supp.2d @AK,
@B8 (S.D.N.Y. 2FFB) (“The automatic stay is a crucial
provision of bankruptcy law. It prevents disparate actions
,2"1  against debtors and protects creditors in a manner

consistent with the bankruptcy goal of eGual treatment by
ensuring that no creditor receives more than an eGuitable
share of the bankrupt's estate.”) (Guoting I�� �	� *���
%	�d�'��8�
��!����(�+�I�
., 88F D.2d 1@4F, 1@4@ (2d Cir.
1K8K)); 2���� 	���#��.� I�
.� �.�������� I��(������.� �I�� �	
2���� 	���#��.�I�
.�, 33A B.C. 12A, 132N33 (Bankr. N.D.
Ill. 2FF@).

The Defendants rely on the Second Circuit's statement
that international comity is particularly “important in
the context of the Bankruptcy Code.” %�d���� II, 2F1A
Bankr. L>SIS 4FAB, at T33 (citing %�&'	��� II, K3
D.3d at 1F48). But the Second Circuit's international
comity decisions primarily emphasize the doctrine's
bankruptcy significance in the context of parallel
insolvency proceedings. �		 2����:��#�=���
 � �.����
�
4
�����
�� �.�., 1K2 D.3d 24F, 24A (2d Cir. 1KKK) (the
Second Circuit has “repeatedly noted the importance of
extending comity to foreign bankruptcy proceedings.”);
)*�%��!��, 412 D.3d at 424 (“We have repeatedly held
that U.S. courts should ordinarily decline to adjudicate
creditor claims that are the subject of a foreign bankruptcy
proceeding.”); �������	�-��	�I��.���.��.�-���	��#��.�-�d., KK4
D.2d KKA, KKK (2d Cir. 1KK3) (“[W]e have recognized that
comity is particularly appropriate where, as here, the court
is confronted with foreign bankruptcy proceedings.”).
?merican courts defer in such instances “[b]ecause the
QeGuitable and orderly distribution of a debtor's property
reGuires assembling all claims against the limited assets
in a single proceeding....R ” ,����, 18 D.Supp.3d at 383
(Guoting 2����:� �#, 1K2 D.3d at 24A). But no such

parallel proceedings exist here. �		 %�&'	��� II, K3 D.3d
at 1F@2N@3 (holding that the purposes underlying the
avoidance provisions of the Bankruptcy Code would
not be significantly thwarted specifically because of
the presence of a parallel proceeding in >ngland with
British provisions that were counterpart of U.S. avoidance
provisions); �d. at 1F@2 (noting that the principal
policies underlying the avoidance provisions “are eGual
distribution to creditors and preserving the value of the
estate through the discouragement of aggressive pre�
petition tactics causing dismemberment of the debtor.”)
(citing ������������.�>����, @F2 U.S. 1@1, 1A1, 112 S.Ct.
@2B, 11A L.>d.2d @14 (1KK1)). Importantly, the Second
Circuit in %�&'	��� II observed that “a different result
[than dismissal based on comity] might be warranted
were there no parallel proceeding in >nglandLand, hence,
no alternative mechanism for voiding preferences....”
%�&'	���II, K3 D.3d at 1F@2.

Jiven the lack of foreign insolvency proceeding, it is
Guestionable whether the Committee would be able to
obtain relief under Bahraini law. The District Court itself
observed that “it is unclear whether [the Committee]
would be able to bring [ ] similar causes of action to
those grounded in the United States bankruptcy code in a
non�U.S. forum.” I���	���
�����, @4K B.C. at B2; �		�����
Memo. of Law in Support of BisB Mtn. to Dismiss at 4N
@ (Case No. 13NF1434, >CD No. K) (arguing that set�off is
permitted under the provisions of Bahraini law); Memo.
of Law in Support of Tadhamon Mtn. to Dismiss at A
(Case No. 13NF143@, >CD No. K) (same). That raises a
grave concern that the Bankruptcy Code's “avoidance and
recovery provisions [might] cease[ ] to be effective at the
borders of the United States,” thus allowing parties to do
an “end run [of] the Code by Qsimply arrang[ing] to have
the transfer made overseas,R thereby shielding them from
United States law and recovery by creditors.” ,2"2  �	
.
I��(��*���.�����.��.��	����d�-.�%�d����I��.��	
.�--���I���	
�	����d�-.�%�d����, 48F B.C. @F1, @2@ (Bankr. S.D.N.Y.
2F12) (Guoting %�&'	�������
(������.�*-���.���
�	�	
#	�	������
��I���	�%�&'	�������
(������.�, 18A B.C. 8FB,
81A (S.D.N.Y. 1KK@) (“%�&'	���I”)).

The Defendants' reliance on �	
.� I��(�� *���.� ����.� �.
�	����d�-.�%�d���� I��.� �	
.�--�� �I�� �	�%�d���� �	
.�,
@13 B.C. 222 (S.D.N.Y. 2F14) (“%�d����I”)) is misplaced.
That case involved transfers by a debtor to its foreign
customers where the funds were subseGuently transferred
to other foreign individuals and entities. The trustee for
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the debtor's estate sought to recover these funds from
the subseGuent transferees as avoidable transfers under
Sections @48 and @@F of the Bankruptcy Code. �		 �d. at
231N32. In dismissing the actions, the Court noted that
“given the indirect relationship between [the U.S. debtor]
and the transfers at issue here, these foreign jurisdictions
have a greater interest in applying their own laws than
does the United States.” Id. at 232. But the defendants
in %�d��� were subseGuent transferees, one step removed
from the underlying transfers of the debtor. By contrast,
this case involves parties who structured their deal the way
they wantedLusing U.S. banksLand are merely being
held accountable for the conseGuences of that structure.
In %�d���, moreover, the foreign subseGuent transferor
entities were involved in parallel liGuidation proceedings
in their home countries, raising concerns that the relief
sought in the United States might conflict with foreign
court determinations. �		 �d.

[1"] Dor all these reasons and keeping in mind the “
Qvirtually unflagging obligation” of the federal courts
“to exercise the jurisdiction given them,” the Court
rejects the Defendants' reGuest to abstain from making a
determination in this case based on international comity.
8�$���/�����������
	�I��.���.�������.��.��	����$�I��(������+
I�
., 4AA D.3d 88, K2 (2d Cir. 2FFA) (Guoting ������d�
8��	��>��	������	��������.���.��.�����	d�����	�, 424 U.S.
8FF, 81B, KA S.Ct. 123A, 4B L.>d.2d 483 (1KBA)).

B6 78e 9resu+ption *gainst .;traterritoriality
[1#]  [1$]  [1&]  [1']  [1(] The presumption against

extraterritoriality “is a longstanding principle of
?merican law Qthat legislation of Congress, unless a
contrary intent appears, is meant to apply only within the
territorial jurisdiction of the United States.R ” %���������.
0��(�������.������-�d., @A1 U.S. 24B, 2@@, 13F S.Ct. 28AK,
1BB L.>d.2d @3@ (2F1F) (Guoting 44
���.����6������.�
��
��., 4KK U.S. 244, 248, 111 S.Ct. 122B, 113 L.>d.2d 2B4
(1KK1) (“����
�”)). It is not a limitation on the power of
Congress to legislate, but rather a presumption that such
legislation ordinarily relates to domestic, and not foreign,
matters. �		 %�������, @A1 U.S. at 2@@, 13F S.Ct. 28AK.
The presumption “serves to protect against unintended
clashes between our laws and those of other nations which
could result in international discord.” ����
�, 4KK U.S. at
248, 111 S.Ct. 122B. However, the presumption will apply
“regardless of whether there is a risk of conflict between
the ?merican statute and a foreign law.” %�������, @A1
U.S. at 2@@, 13F S.Ct. 28AK. The party asserting that

the statute in Guestion applies extraterritorially has the
burden of making an “affirmative showing” of the same.
�		 ����
�, 4KK U.S. at 2@F, 111 S.Ct. 122B.

[2)] To determine whether the presumption against
extraterritoriality applies, the Court addresses two
Guestions that can be examined in either order. �		 %�d���
II, 2F1A Bankr. L>SIS 4FAB, at T8 (noting a two�step
extraterritoriality analysis that can be examined in either
order.”); 
�. ,2"3  8������$� �.� 4����� #��6.� -�d., 82@
D.Supp.2d 4AA, 4AB n.1 (S.D.N.Y. 2F11) (citing ����
 	�
I��(�� ��.� �.� %���$���� I��(�� � �����!� ��., @4K U.S. 422,
431, 12B S.Ct. 1184, 1AB L.>d.2d 1@ (2FFB) (“[?] federal
court has leeway to choose among threshold grounds for
denying audience to a case on the merits.”)).

[21]  [22]  [23] Under the first inGuiry, the Court
examines whether Congress intended for the relevant
statute to apply extraterritorially. �		 ���::� �.�#��d���6
�	��!���� /� ��.� �I�� �	� �����3��	��
��� I���	�� ����.�,
@A2 B.C. AF1, AF@ (Bankr. S.D.N.Y. 2F1B); >	���	��	���.
�����������I���	�-$��d	���� 	�.���.�, @43 B.C. 12B, 148
(Bankr. S.D.N.Y. 2F1A). The Court does so by examining
“ Qwhether the presumption against extraterritoriality has
been rebuttedLthat is, whether the statute gives a clear,
affirmative indication that it applies extraterritorially.R ”
8)8� 0�6��
�+� I�
.� �.� 4����	��� ���$., NNN U.S. NNNN,
13A S.Ct. 2FKF, 21F1, 1K@ L.>d.2d 4BA (2F1A). “ Q[U]nless
there is the affirmative intention of the Congress clearly
expressed to give a statute extraterritorial effect, we
must presume it is primarily concerned with domestic
conditions.R ” %�������, @A1 U.S. at 2@@, 13F S.Ct. 28AK
(Guoting ����
�, 4KK U.S. at 248, 111 S.Ct. 122B). The
effect of the presumption is that “[w]hen a statute gives
no clear indication of an extraterritorial application, it has
none.” Id. at 2@@, 13F S.Ct. 28AK. The standard is not,
however, a “clear statement rule.” Id. at 2A@, 13F S.Ct.
28AK. The context of the statute, including surrounding
provisions of the Bankruptcy Code, may be consulted “to
give the most faithful reading of the text....” Id. (internal
citations and Guotations omitted); �		����� I���	�-$��d	��,
@43 B.C. at 1@1 (citing %�d����I, @13 B.C. at 228). If it is
determined that the statute applies extraterritorially, then
the inGuiry is complete. �		 �����, @A2 B.C. at AF@.

[2"]  [2#] The second inGuiry examines whether the
litigation at issue involves an extraterritorial application
of the statute in Guestion. Id. at AF@. This is done by “
Qidentifying the conduct proscribed or regulated by the
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particular legislation in Guestion,R and [then] considering
whether that conduct Qoccurred outside of the borders
of the U.S.R ” I�� �	�-$��d	��, @43 B.C. at 148 (Guoting
%�&'	��� I, 18A B.C. at 81A). When determining the
conduct regulated by the statute, the Court examines the
“focus” of the statute, �.	., the “objects of the statute's
solicitude,” %�d���� II, 2F1A Bankr. L>SIS 4FAB, at TK
(Guoting %�������, @A1 U.S. at 2AB, 13F S.Ct. 28AK), or
“those transactions that the statute seeks to regulate.”
I�� �	�-$��d	��, @43 B.C. at 1@F (Guoting %�������, @A1
U.S. at 2AB, 13F S.Ct. 28AK). “If the conduct relevant to
the statute's focus occurred in the United States, then the
case involves a permissible domestic application even if
other conduct occurred abroad; but if the conduct relevant
to the focus occurred in a foreign country, then the
case involves an impermissible extraterritorial application
regardless of any other conduct that occurred in U.S.
territory.” 0�6��
�, 13A S.Ct. at 21F1.

Dor the reasons explained below, the Plaintiff's claims are
either based on domestic conduct or based on statutes that
apply extraterritorially and, therefore, the Defendants'
extraterritoriality defense is rejected.

16 78e *:oidance Clai+
[2$] Count III of the complaints asserts a cause of action

for avoidance of the Placements as preferential transfers
under Section @4B(b) of the Bankruptcy Code and
recovery of the Placement Proceeds from the Defendants
pursuant to Section @@F(a) of the Bankruptcy Code. BisB
Compl. MM 4KN@B; Tadhamon Compl. MM @4NA2. ,2""
?mong other disputes, the parties disagree about whether
this claim satisfies the second prong of the test, which
examines whether a litigation involves extraterritorial
application of the statute.

Docusing on the transfers here among correspondent bank
accounts in the United States, the Plaintiffs argue that the
challenged conduct in this case is domestic, not foreign.
The Plaintiffs argue that this is so notwithstanding the
Defendants' contention that all other aspects of the
transactions occurred overseas. �		 Plaintiffs' Letter,
dated May 23, 2F1B [?dv. No. 13NF1434, >CD No.
@1; ?dv. No. 13NF143@, >CD No. 4B] (citing ����	d
����	�� �.� *�	�	:��� "��d��!�+� -�d., 2@1 D.Supp.3d A8@
(S.D.N.Y. 2F1B)). The Defendants disagree, arguing that
the transfers in the United States by themselves are not
enough. The Defendants look to not only “the location
of the transfers” but also “the component events of

[the] transactions.” %�d���� I, @13 B.C. at 22B (Guoting
%�&'	���I, 18A B.C. at 81B). Dor example, the Defendants
maintain that the focus should be on when the payment
was “completed” so as to give the payee “full rights over
the payment.” Defendants' Letter, dated May 3F, 2F1B,
at 3N4 [?dv. No. 13NF1434, >CD No. @2; ?dv. No. 13N
F143@, >CD No. 48] (contending that the inGuiry must
determine where the defendant “acGuired full title and
control of the funds”) (citing %�d���� II, 2F1A Bankr.
L>SIS 4FAB, at T81N83); �		����� %�&'	���I, 18A B.C. at
81B (considering “the location of the transfers as well as
the component events of those transactions....”); -$��d	��,
@43 B.C. at 14K (identifying component events as “whether
the participants, acts, targets, and effects involved in the
transaction at issue are primarily foreign or primarily
domestic.”) (Guoting 2�	�
 , 44F D.3d at 1@F).

To decide between the parties' competing positions, the
Court must assess whether “the relevant conduct ...
Qsufficiently touch[ed] and concern[ed] the territory of the
United States.R ” *�	�	:��, 2@1 D.Supp.3d A8@, AK2, 2F1B
WL 1K@1142, at T@ (S.D.N.Y. 2F1B) (Guoting -�

��6$�-�

�
�.�-	6��	�	�����d��������+���-, 834 D.3d 2F1, 21@ (2d
Cir. 2F1A)). That assessment must be done through “the
lens of the charging statute.” *�	�	:��, 2@1 D.Supp.3d at
NNNN, 2F1B WL 1K@1142, at T@ (citing %��������.�� 	����
����., BBF D.3d 1BF, 18K (2d Cir. 2F14); 0�6��
�, 13A
S.Ct. at 21F1). The Supreme Court has instructed courts
to “target [their] inGuiry on Qthe focus of congressional
concern,R or, in other words, the Qtransactions that the
statute seeks to regulate.R ” I�� �	�-$��d	��, @43 B.C. at
1@F (Guoting %�������, @A1 U.S. at 2AANAB, 13F S.Ct.
28AK). Courts in this jurisdiction have held that “the
focus of the [Bankruptcy Code's] avoidance and recovery
provisions is the initial transfer that depletes the property

that would have become property of the estate.” A  �����,
@A2 B.C. at A13 (citing �I*�, 48F B.C. at @24; >dward
C. Morrison, 4&����	��������������d��
	��
�����5�-	�����
2����%�d���, K Brook. J. Corp. Din I Comm. L. 2A8,
2B1 (Dall 2F14)); �

��d �	!�	���.�I��	�����8	�	��	��	��.,
4KA U.S. @3, @8, 11F S.Ct. 22@8, 11F L.>d.2d 4A (1KKF)
(“[T]he purpose of the avoidance provision is to preserve
the property includable within the bankruptcy estateLthe
property available for distribution to creditors.”); 2�	�
 
�.�-�	6������I���	�2�	�
 �, 44F D.3d 14@, 1@4 (4th Cir.
2FFA) (“[T]he ,2"#  Code's avoidance provisions protect
creditors by preserving the bankruptcy estate against
illegitimate depletions.”).
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A The cases on extraterritoriality do not distinguish
between Sections @4B and @48 of the Bankruptcy Code
for purposes of the extraterritoriality analysis because
the relevant language is the same in both. �		 �����,
@A2 B.C. at A12 n.11 (noting that both statutory
sections “permit a trustee to Qavoid any transfer of an
interest of the debtor in property.R ”). ?ccordingly,
the Court has examined cases on both statutes.

?pplying these principles here, the Court concludes that
the conduct here touched and concerned the United
States in a manner sufficient to displace the presumption
against extraterritoriality. ?s the District Court observed,
the Defendants' “receipt of the transferred funds in
New York correspondent bank accounts” is at “the
heart of this cause of action.” ��
�����, @4K B.C. at
AK. Indeed, “[t]he receipt of the funds in New York
is precisely the conduct targeted by the Committee,
and the activity that the cause of action seeks to have

voided.” Id. B  Thus, the District Court concluded that
the transfers in New York are central to the Plaintiff's

preference claim. 8  Indeed, courts have found the use of
bank accounts in the United States to be sufficient to
displace the presumption against extraterritoriality. Dor
example, the court in *�	�	:�� concluded that “[t]he use
of correspondent banks in foreign transactions between
foreign parties constitutes domestic conduct within” the
reach of 18 U.S.C. E 2314, a statute that criminalizes
the transportation of property stolen or taken by fraud.
*�	�	:��, 2@1 D.Supp.3d at NNNN, 2F1B WL 1K@1142, at T@.
*�	�	:�� involved a civil forfeiture action relating to the
laundering of proceeds derived from a fraud perpetrated
in Cussia. �		 �d.+ at NNNN, 2F1B WL 1K@1142 at T1.
The scheme involved the use of foreign bank accounts
by foreign companies with several transfers that were
processed through correspondent bank accounts in New
York. �		 �d.+ at NNNN, 2F1B WL 1K@1142 at T@. Similarly,
the court in ����	d�����	�� �.�=����6, 2F1A WL A82FB3B
(S.D.N.Y. Oct. 1B, 2F1A), found that “an international
wire transfer from the U.?.>. to a Canadian Company ...
which was processed by a United States bank” was a
sufficient domestic tie to prosecute the defendant for a
conspiracy to defraud the United States and to impede
the functions of the U.S. Department of Treasury's Office
of Doreign ?sset Control under 18 U.S.C. E 3B1. Id.+ at
NNNN, 2F1B WL 1K@1142 at T3. The court in =����6 found
unpersuasive the defendants' argument that the alleged
conspiracy was not covered under the text of Section
3B1 because it had “only touched the U.S. twice, when
foreign banks directed funds transfers ,2"$  through U.S.

banks en route to other foreign banks” and was therefore
“overwhelmingly (if not entirely) foreign, with effects felt
almost entirely abroad.” Id.+ at NNNN N NNNN, 2F1B WL
1K@1142 at T4N@.

B The complaints characterize the transfer of funds
as the operative fact upon which the Committee's
preference claims are based. �		 BISB Compl. M @F
(“?rcapita transferred the placed funds to [BISB]
under the Placement (the “Placement Transfer”)
on March 14, 2F12.”); Tadhamon Compl. M @@
(“?rcapita transferred O2F million to Tadhamon
under the Placements (the “Placement Transfers”) on
March 1@, 2F12.”). The complaints then set forth
facts to demonstrate how the Placement Transfers
meet the elements of Section @4B of the Bankruptcy
Code. BISB Compl. MM @1N@@; Tadhamon Compl.
MM @ANAF. Count III of each of the complaints then
concludes with the statement that “[t]he Placement
Transfer constitutes a preferential transfer avoidable
pursuant to [S]ection @4B(b) of the Bankruptcy Code
and recoverable from [the Defendants] pursuant to
[S]ection @@F(a).” BISB Compl. M @A; Tadhamon
Compl. M A1.

8 The Defendants note that the District Court decision
was on personal jurisdiction, not extraterritoriality.
Of course, “the [legal] tests for personal jurisdiction
and extraterritoriality are not the same.” %�d����II,
2F1A Bankr. L>SIS 4FAB, at T@8 (citing �6�����	
�
�������,���	�%���	��2��d�-�d.��.�2�
	��, ABB D.3d
AF, AK (2d Cir. 2F12)); 
�. %�������, @A1 U.S. at
2AA, 13F S.Ct. 28AK (“[I]t is a rare case of prohibited
extraterritorial application that lacks ��� contact
with the territory of the United States.”). But the
District Court decision is nonetheless relevant to the
extraterritoriality inGuiry given its characterization
of the alleged misconduct and how it construed the
avoidance claims. ��. ����	d�����	�� �.��	��=��, 242
D.3d 8K, K@ (2d Cir. 2FF1) (discussing the law of the
case doctrine).

The Second Circuit has reached a similar conclusion in
%��������.�� 	���������., BBF D.3d 1BF (2d Cir. 2F14).
In that case, the court found that a foreign bank's role in
carrying out “numerous New York�based payments and
Qfinancing arrangementsR conducted exclusively through
a New York bank account” maintained by the foreign
bank was specific and domestic conduct that touched
and concerned the U.S. “with sufficient force to displace
the presumption against extraterritoriality and establish
jurisdiction” under the ?lien Tort Statute. Id. at 1K1. In
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%������, a foreign bank was accused of illicitly diverting
funds to the regime of Saddam Hussein, which was then
under United Nations economic sanctions, in violation of
customary international law. �		 �d. at 1B4. The bank in
Guestion was an escrow bank through which payments
were diverted. �		 �d. at 1B@. Similarly, the New York
Court of ?ppeals in -�

��6$�-�

���.�-	6��	�	�����d���
����+���-, 834 D.3d 2F1, held that a foreign bank that
used “its correspondent banking account in New York
to facilitate dozens of international wire transfers” on
behalf of Hezbollah was a “sufficient connection[ ] with
the United States” with respect to the ?lien Tort Statute.

Id. at 214N1@; �		����� �d. at 21B. K

K The Defendants are correct that there was more
conduct at issue in %������ than simply payment
into an account in the United States. �		 %������,
BBF D.3d at 1B@NBA, 18KNK1 (noting allegations that
the defendant actually maintained the account and
actively helped others disguise the payments that
were being made into it). The record here does not
contain information about the maintenance or use
of the accounts here, which presumably could be
the subject of discovery. ��. 
(9���	� �.� %$*��
	
.	�.��*.�=�
.
.��I���	���	d:�	7�'����, 2F1A Bankr.
L>SIS 3BK1, at T31, 2F1A WL A1@@K2K, at T1F
(Bankr. S.D.N.Y. Oct. 21, 2F1A) (citing 9$��� 	���
�.�2����� , 2F13 U.S. Dist. L>SIS 43@43, 2F13 WL
1234K43, at TB (S.D.N.Y. Mar. 2B, 2F13) (“?t the
jurisdictional stage,R... courts enjoy broad discretion
in deciding whether to order discovery.”)). But given
the Supreme Court's edict to focus on the issue of
Congressional concernLthe transfers rather than the
facts and circumstances surrounding the transactions
and the DefendantsLsuch discovery is not necessary
to resolve these Motions.

The Defendants cite to a number of cases that reach the
opposite result in purportedly similar situations. This is
not surprising given that the Guestion of extraterritoriality
depends very heavily on the specific facts of each case. But
importantly, some of these cases did not involve instances
where, as here, both sides of the challenged transfer used

a U.S. bank to complete the transfer. 1F  �		 BisB Compl.
M 1@ (stating that to execute the BisB Placement, ?rcapita
transferred funds from its account at JP Morgan Chase
Bank in New York to a correspondent bank account
maintained by BisB at JP ,2"&  Morgan Chase Bank
in New York); Tadhamon Compl. M 28 (stating that to
execute the Tadhamon Placements, ?rcapita transferred
funds from its account at JP Morgan Chase Bank in

New York to an account at HSBC Bank in New York
which was a correspondent bank account maintained by
Hhaleeji Commercial Bank B.S.C., Tadhamon's bank in
Bahrain); Cashdan Decl. M B (same); �		� ���� 1��6	�� �.
8�$���.��
 �*	�����	����., @AK U.S. 1F8, 133 S.Ct. 1A@K,
1AAK, 18@ L.>d.2d AB1 (2F13) (“[>]ven where the claims
touch and concern the territory of the United States,
they must do so with sufficient force to displace the
presumption against extraterritorial application.”).

1F Dor example, two cases cited by the Defendants
involve a U.S. bank on only one side of the challenged
transfer. �		 %�&'	��� I, 18A B.C. at 81B n.@ (court
held that transfer was not domestic where U.H.
debtor made a payment from its London bank
account to a U.H creditor's U.S. bank account
“through which all payments made to [defendant] in
dollars are routed,” and then immediately credited
to an overdraft account the creditor maintained in
London); �		����� -�!�������$���.�������
 	���, BA4
D.3d 2AA, 2B@ (2d Cir. 2F14) (despite Cussian plaintiff
transferring funds to a bank account in New York
that was controlled by the defendant, the court found
that “[t]hese transfers ... were actions needed to
carry out the transactions, and not the transactions
themselvesLwhich were previously entered into when
the contracts were executed in Cussia. The direction
to wire transfer money to the United States is
insufficient to demonstrate a domestic transaction.”).

Some of the cases cited by the Defendants appear to place
a greater focus on the component events of a transaction
while others appear to minimize the significance of
correspondent bank accounts. �		+� 	.!.+ Defendants'
Supp. Brief at ANB [?dv. No. 13NF1434, >CD No. 43; ?dv.
No. 13NF143@, >CD No. 3K], citing %�d���� I, @13 B.C.
at 228 n.1 (“Nor is the fact that some of the defendants
here allegedly used correspondent banks in the United
States to process dollar�denominated transfers sufficient
to make these foreign transfers domestic.”); %�&'	��� I,
18A B.C. at 81AN81B (finding transfers occurred overseas
where the debtor and transferee banks were foreign
entities, whose relationship was centered abroad and the
antecedent debts arose abroad pursuant to agreements
governed by foreign law). These cases are more in tune
with the Defendants' focus not on the transfers but
on the component events of the transactions, including
the nationality of the parties, the location where the
antecedent debt was incurred, where negotiation and
execution of the underlying agreement took place and the
other financial aspects of the transaction outside of the
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transfers. �		 Defendants' Ceply Memo. of Law at 13
[?dv. No. 13NF1434, >CD No. 1B; ?dv. No. 13NF143@,
>CD No. 1A]. It is not clear, however, how much of
the more broad�ranging component event test suggested
by the Defendants survives after the Supreme Court's
decision in %������� that instructs courts to examine
the focus of the statute. The first case to assess the
component events of a transaction was %�&'	��� I, a
case still freGuently cited on extraterritoriality Guestions.
�		+� 	.!., I�� �	�-$��d	��, @43 B.C. at 14K. But %�&'	��
I was decided before %�������, which changed the legal
landscape on this issue. �		 %�d����II, 2F1A Bankr. L>SIS
4FAB, at TAK (finding irrelevant “ Qwhere the defendants
engaged in business regarding the transactionR and Qwhere
the parties' relationship was centered when conducting
the transaction underlying the debt that triggered the
transfersR ” and noting that such an analysis was similar to
the “conduct and effects” test abrogated by the Supreme
Court in %������� ) (citing %�������, @A1 U.S. at 2@A, 2A1,
13F S.Ct. 28AK); �		 �d. at TBF (noting that conduct�related
component events relied on by the plaintiff call for the type

of analysis rejected by %������� ). 11

11 Moreover, the court in %�&'	���I expressed a concern
that does not appear implicated here. In %�&'	���I,
the court observed that looking only at the location
where an entity “parted with the transferred funds”
for purposes of extraterritoriality

[W]ould have potentially dangerous implications
for the future application of [Section] @4B: a
creditorLbe it foreign or domesticLwho wished
to characterize a transfer as extraterritorial could
simply arrange to have the transfer made overseas,
a result made all too easy in the age of
the multinational company and the information
superhighway.

%�&'	���I, 18A B.C. at 81A. No party in this case has
raised a concern about the creditors here structuring
these transactions with the goal of avoiding judicial
review in the United States. In fact, the parties
structured their transaction to include use of U.S.
bank accounts.

,2"'  The Defendants argue that the *�	�	:�� case, and
the cases cited therein, can be distinguished because they
involve criminal statutes and related civil remedies, such as
CICO and the ?lien Tort Statute. �		 Defendants' Letter,
dated May 3F, 2F1B, at 3. The Defendants argue that
the focus of Section @4B is different from these criminal
statutes, and examines “the nature of the money transfer
from payor to payee in the United States, rather than a

transfer by a single defendant of a specific type of property
(stolen property) through the United States.” Id. But the
Court sees no reason why this should matter given the
Supreme Court's clear instructions in %������� to target
the focus of congressional concern and the case law in this
circuit that the focus of the avoidance provisions is on the
transfers. ?s noted by the Committee, moreover, *�	�	:��
focused on the use of a U.S. correspondent account giving
rise to a claim under a statute that focuses on the transfer
or transportation of property. �		 Committee Letter,
dated June 12, 2F1B, at 2 [?dv. No. 13NF1434, >CD No.
@3; ?dv. No. 13NF143@, >CD No. 4K]. Section @4B of the
Bankruptcy Code, which provides for the avoidance of
a “transfer of an interest of the debtor in property,” is
comparable. 11 U.S.C. E @4B(b); �		����� �����, @A2 B.C.
at A13 (“[T]he focus of the [Bankruptcy Code's] avoidance
and recovery provisions is the initial transfer that depletes
the property that would have become property of the
estate.”).

The Defendants also argue that *�	�	:�� and the cases
it cites should be distinguished factually because they
involve defendants engaging in “years�long criminal
activity.” �		 Defendants' Letter, dated May 3F, 2F1B,
at 3. With respect to *�	�	:��, the Defendants note that
the case involved four money transfers between foreign
accounts that passed through U.S. correspondent bank
accounts and note that the Defendants here were “the one�
time recipients” of funds. Id. at 2N3. But this focus on the
number of transactions and the extent of the U.S. activity
appears to conflate the personal jurisdiction inGuiry,
which focuses on the foreseeability of being subject to
jurisdiction within the United States. The Guestion for
purposes of the extraterritoriality analysis is the focus of
the statute, which in this case looks to the “transfer of
an interest of the debtor in property.” 11 U.S.C. E @4B(b).
The Defendants cite to nothing in *�	�	:�� that suggests
a numerosity reGuirement for activity to be considered
sufficiently domestic for purposes of extraterritoriality.
Indeed, no part of the criminal scheme in *�	�	:��,
other than the use of the correspondent account, was
located in the United States. �		�*�	�	:��, 2@1 D.Supp.3d
at NNNN, 2F1B WL 1K@1142 at T@ (holding use of U.S.
correspondent bank accounts to make transfers defeated
presumption against extraterritoriality despite the fact
that the transfers were part of a Cussian fraud that
otherwise “occurred exclusively among foreign companies

using foreign bank accounts.”). 12
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12 Having concluded that the transfers here were
domestic rather than foreign, the Court need not
resolve whether the avoidance provisions of the
Bankruptcy Code apply extraterritorially. There is
a split of authority on that Guestion. �		 2�	�
 
�.� -�	6����� �I�� �	� 2�	�
 �, 44F D.3d 14@, 1@1N
@2 (4th Cir. 2FFA) (holding that Congress intended
extraterritorial application of Section @48 of the
Bankruptcy Code); 4�	���d����������d�����������.
�.� ��	���
 	� %��	�	�� >	��	� ����	�!	�	���
 ���� �I�
�	� 2�"� -�?��d����!� ����.�, NNN B.C. NNNN, NNNN,
2F1B Bankr. L>SIS 1AFK at T13N14, 2F1B WL
2@@K8K2 at T@�A (Bank. D. Del. June 13, 2F1B)
(adopting the reasoning of -$��d	�� and finding that
Section @48 applies extraterritorially); I���	�-$��d	��,
@43 B.C. 12B (Bankr. S.D.N.Y. 2F1A) (adopting
the reasoning of 2�	�
  and holding that Congress
intended extraterritorial application of Section @48);
�	
.�I��	�����*���.��I*��-�?��d����������.��.��	����d
-.� %�d���� I��.� �	
.� --�, 48F B.C. @F1, @2BN28
(Bankr. S.D.N.Y. 2F12) (holding that Sections @48
and @@F apply extraterritorially); 6��� �		 %�d���� I,
@13 B.C. at 228N2K; �����, @A2 B.C. at A12 (holding
that Section @4B does not apply extraterritorially);
���
��$��.��'����2��.�����.�-�d.��I���	�%�d���d�4���
4&
 ��!	�I�
.�, 34B B.C. BF8, B1B (Bankr. C.D. Cal.
2FFA) (holding that “neither the plain language of the
statute nor its reading in conjunction with other parts
of the Code establish congressional intent to apply E
@48 extraterritorially....”); %�&'	���I, 18A B.C. at 81K
(“[N]othing in the language or legislative history of E
@4B expresses Congress' intent to apply the statute to
foreign transfers.”).

,2"(  Dinally, the Defendants reliance on the %�d���
cases is also misplaced. ?s discussed earlier, %�d���
involved circumstances in which the U.S. debtor had
made transfers to its foreign customers, which funds were
subseGuently transferred by those foreign customers to
other foreign individuals and entities. �		 %�d����I, @13
B.C. at 22@. These subseGuent transferees were one step
removed from the underlying domestic transfer involving
the debtor, in contrast to the transfers here from the
debtor ?rcapita's New York bank to the Defendants' New
York correspondent banks.

26 Clai+s 3nder /t8er Sections o< t8e Bankruptcy
Code

The Defendants contend that Counts II and IP must
also be dismissed based on the presumption against
extraterritoriality. Count II asserts a cause of action

pursuant to Sections @41, @42 and @@F of the Bankruptcy
Code for turnover of the Placement Proceeds as estate
assets wrongfully held by the Defendants. BisB Compl.
MM 43N48; Tadhamon Compl. MM 48N@3. Count IP asserts
a cause of action under Sections 3A2(a)(3) and 3A2(a)(B)
of the Bankruptcy Code for violation of the automatic
stay based on Defendants' exercise of control over the
Placement Proceeds and the setoff of antecedent debt
against the Placement Proceeds. BisB Compl. MM @8NA@;
Tadhamon Compl. MM A3NBF. The Defendants argue that
the Committee's reGuest for turnoverLupon which both
Counts II and IP restLdepends on whether ?rcapita's
transfer of funds to the Defendants has first been avoided
under Section @4B and that funds from such an avoidance
action are not property of the estate under the Second
Circuit's decision in I���	����������8	���$���., K8F D.2d
12@, 131 (2d Cir. 1KK2). The Defendants also argue that
neither Section @42 (the basis of Count II) nor Section 3A2
(the basis of Count IP) apply extraterritorially. The Court
disagrees with both of the Defendants' arguments.

Dirst, the Court finds fault with Defendants'
characterization of the Committee's claims. Contrary
to the Defendants' assertion, the Committee's claims
under Sections @42(b) and 3A2(a) are independent of
the avoidance claims. Counts II and IP allege that the
Defendants owe ?rcapita debt in the form of matured
Placement Proceeds and that, rather than pay this
matured debt to ?rcapita, the Defendants instead chose
to retain that property of the Debtor by virtue of a
setoff. �		 BISB Compl. MM A, 32N33; Tadhamon Compl.
MM A, 3AN3B; �		����� �	
�����	��I��	�����*���	
���������.
��.� 8����� �I�� �	� ���6��d!	� �������+� --��, 331 B.C.
4B, @B (Bankr. >.D.N.Y. 2FF@) (noting that the trustee's
turnover claim sought the “collection rather than the
creation, recognition, or liGuidation of a matured debt.”)
(citation omitted). The avoidance claims focus on the
initial transfer of funds by ?rcapita to the Defendants in
March 2F12; the turnover and automatic stay claims focus
on the maturation of the Placement Proceeds ,2#)  after
?rcapita filed bankruptcy and the Defendants' retention
of such Placement Proceeds based on setoff. Of course,
the right to setoff is explicitly reserved in the Bankruptcy
Code. �		 11 U.S.C. E @42(b) (noting “an entity that
owes a debt that is property of the estate and that is
matured, payable on demand, or payable on order, shall
pay such debt ... except to the extent that such debt may
be offset under section @@3 of this title against a claim
against the debtor.”); �		 11 U.S.C. E @@3 (setting forth
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conditions for setoff). But the right of setoff presupposes
the existence of a valid debt owed to the estate. �		
����:	�����������%��$���d� �.��������, @1A U.S. 1A, 18,
11A S.Ct. 28A, 133 L.>d.2d 2@8 (1KK@) (“The right of setoff
(also called QoffsetR) allows entities that owe each other
money to apply their mutual debts against each other,
thereby avoiding Qthe absurdity of making ? pay B when
B owes ?.R ”) (?�����! ���d�	$��.���$������0��(������, 22K
U.S. @23, @28, 33 S.Ct. 8FA, @B L.>d. 1313 (1K13); �		
�����I���	�.���d���, KF1 D.2d 1@33, 1@3B (1Fth Cir. 1KKF)
(noting that setoff reGuires that “each debt be valid and

enforceable”) (citations omitted). 13

13 Jiven that the Defendants do not dispute the validity
of their matured debt to ?rcapita arising out of
the Placement ?greements, the cases relied upon
by Defendants are distinguishable. �		 ����!	� /
����
.+�*.�.��.�%��d���I���	�9	��!	��+�I�
.�, 32@ B.C.
134, 13BN38 (Bankr. S.D.N.Y. 2FF@) (in case dealing
with turnover of property that was the subject of
a contested avoidance action, the court found that
Section @42(a) was not applicable until the transfer
was avoided, and that Section @42(b) did not apply
to disputed debts); ��d�	'� ,	�	:� �����.+� I�
.� �.
�������d��	d� 4d����� ��.� ��� 0	'� @���+� I�
.� �I�� �	
��d�	'� ,	�	:� ������.+� I�
.�, 3B3 B.C. 2A2, 2B2NB3
(Bankr. S.D.N.Y. 2FFB) (same).

The Committee's complaints are drafted in a manner
consistent with these legal principles. Unlike the
Committee's avoidance claim under Section @4B, the
Committee alleges that the monies in Guestion in Counts
II and IP are already “property of the estate” under
Section @41. �		 BisB Compl. M 4A (stating in Court
II that “[b]y virtue of the Placement, after accounting
for amounts previously remitted, BIB is wrongfully in
possession of property of the ?rcapita >state in the
amount of O1F,FF2,2K2, plus accrued interest thereon from
the Placement's maturity date.”), M A1 (stating in Count IP
that “BIB has and continues to exercise control over the
Placement Proceeds, which are property of the ?rcapita
>state.”); Tadhamon Compl. M @1 (stating in Court II
that “[b]y virtue of the Placement, after accounting for
amounts previously remitted, Tadhamon is wrongfully
in possession of property of the ?rcapita >state in the
amount of O18,48F,2AK, plus accrued interest thereon from
the Placement maturity dates.”), M AA (stating in Count
IP that “Tadhamon has and continues to exercise control
over the Placement Proceeds, which are property of the

?rcapita >state.”). 14

14 Indeed, the Committee's complaints assert its
preference claim in the alternative, to the extent that
the Court holds that the Placement was actually a
disguised payment of antecedent debt. BISB Compl.
MM A, 32N34; Tadhamon Compl. MM A, 3AN3B.

[2&] Second, the Court rejects the Defendants'
contention that Sections @42(b) and 3A2 do not apply
extraterritoriality. Section @42(b) of the Bankruptcy Code
provides that a trustee may recover “a debt that is property
of the estate and that is matured, payable on demand, or
payable on order....” 11 U.S.C. E @42(b). Unlike Section
@4B, Section @42(b) explicitly references property of the
estate. Section @41 defines “property of the estate” as
including all “interests of the debtor in property.” 11
U.S.C. E @41(a)(1). Section @41 gives the trustee title over
the debtor's ,2#1  property “wherever located and by
whomever held[,]” whether that property is located in the
United States or a foreign jurisdiction. 11 U.S.C. E @41(a);
�		 H.C. Cep. No. 82N232F, at 1@ (1K@2), reprinted in 1K@2
U.S.C.C.?.N. 1KAF, 1KBA (stating that the addition of the
“wherever located” language to the statute “ma[de] clear
that a trustee in bankruptcy is vested with the title of the
bankrupt in property which is located without, as well as
within, the United States.”). Thus, it is clear that Congress
intended to apply extraterritorially the provisions of the
Bankruptcy Code that relate to property of the estate, such
as Section @42(b). �		+� 	.!.+ 9 �����d� �.�8�7�����	� �I�
�	�8�7�����	�, 34A B.C. 233, 23@N3A (Bankr. N.D. Ja.
2FF@).

[2'] The same is true for Section 3A2. That section
incorporates the definition of property of the estate
provided in Section @41, which includes property
“wherever located.” �		 11 U.S.C. E 3A2; 11 U.S.C. E
@41; �		����� �	
.�I��(��*���.�����.��.��	����d�-.�%�d���
I��.��	
.�--���*�
��d��.�%�&����6�����	�8	�����2��d+
-.*.�, 4B4 B.C. BA, 82 (S.D.N.Y. 2F12) (noting that
“the automatic stay applies extraterritorially” and that
“the efficacy of the bankruptcy proceeding depends on
the court's ability to control and marshal the assets of
the debtor wherever located.”) (internal citations and
Guotations omitted); I���	�����d��	'�4���	+�-�d., @F3 B.C.
@B1, @84 (Bankr. S.D.N.Y. 2F14) (“U.S. law is clear that
immediately upon the filing of the Debtors' chapter 11
petition, the U.S. automatic stay became effective, both in

the U.S. and extraterritorially.”). 1@



AMERICAN BANKRUPTCY INSTITUTE

501

In re Arcapita Bank B.S.C.(c), 575 B.R. 229 (2017)

64 Bankr.Ct.Dec. 228

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1*

1@ The parties focused their briefing almost exclusively
on Counts II, III and IP of these Complaints.
They say very little about the two remaining counts:
Count I for breach of contract and Count P based
on Section @F2(d) of the Bankruptcy Code. ?s to
Count I, Defendants argue simply that this Court
has no constitutional authority to enter a judgment
on such a contract claim under ��	��� �.� %��� ���,
@A4 U.S. 4A2, 131 S.Ct. 2@K4, 18F L.>d.2d 4B@
(2F11). �		� .	�	�d����(� %	��.� ��� -�'� ��� �������
��� %������ ��� .������ at 2A [?dv. No. 13NF1434,
>CD No. K; ?dv. No. 13NF143@, >CD No. K]. But
that alone does not provide a basis for dismissal.
��. >���	�+�9��	�d	��+�8�� �/�����
�.��.����
�����	
#��.+� -.*.� �I�� �	� 4&�	�d	d� ���$+� I�
.�, 4AA B.C.
188 S.D.N.Y. 2F11) (denying motion to withdraw
the reference based on ��	�� ); %	��	�� �.� �	���	$
%�� ������I�
.��I���	�%�d������	���	$�����
�.�, 4B4
B.C. 43F (S.D.N.Y. 2F12) (same). ?s to Count P, the
Committee seeks to disallow the Defendants' claims in
the Debtors' bankruptcy cases under Section @F2(d).
�		 BisB Compl. MM AANAK; Tadhamon Compl. MM B1N
B4. ?s the Defendants never filed a proof of claim
in these cases, however, it appears that Count P is
directed at the Debtors' listing of the obligation to the
Defendants as undisputed claims on the bankruptcy
Schedules in these cases. �		 BisB Compl. M A8
(“?rcapita included on its Schedule D liabilities in the
amount of OK,BB4,FKA.1@ owing to BIB on account
of the ?ntecedent Debt. ?bsent objection by a party
in interest or an amendment to Schedule D, BIB
will have allowed claims against ?rcapita in the
amount of OK,BB4,FKA.1@.”); Tadhamon Compl. M
B3 (“?rcapita included on its Schedule D aggregate

liabilities in the amount of O18,4KB,B34.48 owing
to Tadhamon on account of the ?ntecedent Debt.
?bsent objection by a party in interest or an
amendment to Schedule D, Tadhamon will have
allowed claims against ?rcapita in the amount of
O18,4KB,B34.48.”). The parties' briefing says nothing
about the legal significance of this fact.
Jiven the Court's ruling today that rejects the
Defendants' arguments on extraterritoriality for
Counts II, III, and IP, the obvious overlap between all
five Counts of the complaints, and the lack of briefing
by the parties explicitly addressing Counts I and P,
the Court declines to dismiss Counts I and P based on
the presumption against extraterritoriality.

C/1CL3SI/1

Dor the reasons stated above, the Court denies the
Defendants' motions to dismiss based on the doctrines of
international ,2#2  comity and the presumption against
extraterritoriality. The Committee is directed to settle a
proposed order on seven days' notice. The proposed order
must be submitted by filing a notice of the proposed order
on the Case ManagementU>lectronic Case Diling docket,
with a copy of the proposed order attached as an exhibit to
the notice. ? copy of the notice and proposed order shall
also be served upon counsel to the Defendants.

*ll Citations

@B@ B.C. 22K, A4 Bankr.Ct.Dec. 228

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment

 Amended on Reconsideration by In re CIL Limited, Bankr.S.D.N.Y.,

June 15, 2018

582 B.R. 46
United States Bankruptcy Court, S.D. New York.

IN RE: CIL LIMITED, Debtor.
Salvatore LaMonica, as Chapter 7
Trustee For CIL Limited, Plaintiff,

v.
CEVA Group PLC, CEVA Holdings LLC,

CEVA Logistics Finance B.V., Gareth
Turner, and Mark Beith, Defendants.

Case No. 13–11272–JLG
|

Adv. Proc. No. 14–02242–JLG
|

Signed January 5, 2018

Synopsis
Background: Trustee of Chapter 7 estate of bankrupt
Cayman Islands company brought adversary proceeding
to avoid, as fraudulent transfer, a prepetition corporate
restructuring that diluted debtor's equity interest in
English and Wales company, as well as to recover on
conversion and unjust enrichment theories. Defendants
moved to dismiss for lack of personal jurisdiction, on
ground that fraudulent transfer statute could not be
applied extraterritorially to transaction centered outside
the United States, and on ground that trustee had
otherwise failed to state plausible claim for relief.

Holdings: The Bankruptcy Court, James L. Garrity, Jr.,
J., held that:

[1] trustee did not allege sufficient minimum contacts or
facts suggesting that it would be reasonable for court to
exercise jurisdiction over debtor's London-based director
or over related corporate entity that was incorporated and
had its principal place of business in the Netherlands;

[2] actual and constructive fraudulent transfer claims
asserted by trustee to avoid prepetition corporate
restructuring that stripped debtor, a Cayman Islands
company, of its ownership interest in an English
and Wales company were impermissible extraterritorial

application of bankruptcy fraudulent transfer avoidance
and recovery statutes;

[3] strong-arm provision's use of the term “applicable
law,” in authorizing trustee to avoid any transfer
that was voidable under applicable law by creditor
holding an unsecured claim, was insufficient to overcome
presumption against extraterritoriality;

[4] sufficient grounds existed to allow adjudication of
fraudulent transfer claims, arising out of corporate
restructuring that diluted bankrupt Cayman Islands
company's equity interest in English and Wales company,
to proceed in the United States, but under Cayman Islands
law;

[5] trustee sufficiently alleged that debtor's equity interest
in English and Wales company had value prior to
restructuring, as required to state fraudulent transfer
claim under Cayman Islands law that was plausible on its
face;

[6] allegations in trustee's complaint, regarding corporate
restructuring that stripped debtor of its equity interest in
English and Wales company, not by depriving debtor of
any stock that it held but by diluting that stock through
the issuance of additional shares in this English and
Wales company, did not state conversion claim that was
plausible on its face;

[7] bankruptcy court had to apply Dutch law to conversion
claim arising out of a related Dutch company's retention
of cash that allegedly belonged to Chapter 7 debtor
in bank account located in the Netherlands, such that
conversion claim had to be dismissed on ground that
Dutch law did not recognize claim for conversion; and

[8] allegations in trustee's complaint, regarding retention
of cash belonging to debtor by Dutch company acting as
“intercompany bank” for debtor and related corporate
entities, did not state unjust enrichment claim against
parent company.

Motion granted in part and denied in part.
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West Deadnotes E70F

��� Bankrup�cy
Judgment or Grder

Bankruptcy court is not obliged to convert a
motion to dismiss for failure to state claim
into one for summary judgment in every case
in which defendant seeks to rely on matters
outside the complaint in support of its motion;
court may, at its discretion, exclude the
extraneous material and construe the motion
as one to dismiss for failure to state claim. Fed.
R. Civ. H. 12EbFE6F, 56.

Cases that cite this headnote

��� Bankrup�cy
Judgment or Grder

Gn motion to dismiss Chapter 7 trustee's
complaint as failing to state claim for
relief, bankruptcy court would not consider
documents that were neither incorporated
in trustee's amended complaint nor integral
to allegations therein in order to avoid
converting defendants' motion to dismiss into
one for summary judgment. Fed. R. Civ. H.
12EbFE6F, 56.

Cases that cite this headnote

��� Bankrup�cy
Nonresidents, Hroceedings and Actions

Against

Defendant must have requisite minimum
contacts, not with the particular state in
which bankruptcy court sits, but with the
United States at large, in order for court to
exercise personal jurisdiction over defendant
in bankruptcy proceeding.

Cases that cite this headnote

��� �ons�i�u�ional��a 
Non-residents in general

Two requirements must both be satisfied
in order for court to exercise personal

jurisdiction over defendant: E1F defendants
must have the requisite “minimum contracts”
with forum, such that the exercise of personal
jurisdiction will not offend traditional notions
of fair play and substantial justice, and E2F
the exercise of jurisdiction must be reasonable
under the circumstances.

Cases that cite this headnote

�!� �our�s
Unrelated contacts and activities;  general

jurisdiction

"#d#ral��our�s
Related contacts and activities;  specific

jurisdiction

In deciding whether defendant has requisite
“minimum contacts” with forum, as
required for exercise of personal jurisdiction,
courts distinguish between specific personal
jurisdiction, which depends on an affiliation
between the forum and the underlying
controversy where the controversy relates to
or arises out of defendant's contacts with the
forum, and general or all-purpose personal
jurisdiction.

Cases that cite this headnote

�$� �ons�i�u�ional��a 
Non-residents in general

In order for court to exercise specific personal
jurisdiction consistently with due process,
defendant's suit-related conduct must create a
substantial connection with the forum state.
U.S. Const. Amend. 5.

Cases that cite this headnote

�%� "#d#ral��our�s
Unrelated contacts and activities;  general

jurisdiction

General or all-purpose personal jurisdiction
is not related to the events giving rise to
suit, and thus courts impose a more stringent
“minimum contacts” test, requiring plaintiff
to demonstrate defendant's continuous and
systematic general business contacts with the
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forum at the time the initial complaint was
filed.

Cases that cite this headnote

�&� "#d#ral��our�s
Unrelated contacts and activities;  general

jurisdiction

If threshold “minimum contacts” requirement
is met for general jurisdiction, then court must
then evaluate whether exercising personal
jurisdiction over defendant is reasonable
based on the following factors: E1F the
burden that the exercise of jurisdiction will
impose on defendant; E2F the interests of
the forum state in adjudicating the case; E3F
the plaintiff's interest in obtaining convenient
and effective relief; E4F the interstate judicial
system's interest in obtaining the most efficient
resolution of the controversy; and E5F the
shared interest of the states in furthering
substantive social policies.

Cases that cite this headnote

�'� Bankrup�cy
Harticular cases

Allegations in complaint filed by trustee of
bankrupt Cayman Islands company's Chapter
7 estate, regarding four-month vacation
in the United States taken by company's
London-based director, and regarding actions
by director while on vacation in sending
several e-mails and in attending solitary
meeting that was only incidentally related to
restructuring that trustee sought to unwind as
alleged fraudulent transfer, were insufficient
to allow bankruptcy court to exercise personal
jurisdiction over director, at least not based on
his personal contacts with the United States;
trustee did not allege sufficient minimum
contacts or facts suggesting that it would be
reasonable for court to exercise jurisdiction.

Cases that cite this headnote

��(� �our�s

Jurisdiction of Agents, Representatives,
or Gther Third Harties Themselves

Under New York long arm statute, court may
exercise jurisdiction over defendant who acted
in New York though an agent, even if that
defendant never physically entered New York.
N.Y. CHLR I 302EaFE1F.

Cases that cite this headnote

���� �our�s
Jurisdiction of Agents, Representatives,

or Gther Third Harties Themselves

Under New York long arm statute, while
defendant's status as corporate officer does
not automatically subject defendant to
personal jurisdiction in any forum where the
company is subject to jurisdiction, defendant's
status as employee or corporate officer does
not somehow insulate him from jurisdiction.
N.Y. CHLR I 302EaFE1F.

Cases that cite this headnote

���� Bankrup�cy
Harticular cases

Allegations in complaint filed by trustee
of bankrupt Cayman Islands company's
Chapter 7 estate, regarding actions that
were undertaken in the United States
by debtor's third-party professionals in
furtherance of challenged restructuring that
allegedly stripped debtor of its assets, were
insufficient to allow bankruptcy court to
exercise personal jurisdiction over debtor's
London-based director on agency theory, as
party allegedly directing the activities of these
professionals, given that professionals were
allegedly retained as outside service providers
whose day-to-day activities would not have
been subject to director's control.

Cases that cite this headnote

���� Bankrup�cy
Harticular cases

Even if Chapter 7 trustee's claims to funds
allegedly belonging to debtor and held by
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affiliated corporate entity were in rem claims,
court could not exercise jurisdiction over
affiliated entity unless its contacts with the
United States satisfied “minimum contacts”
test.

Cases that cite this headnote

���� "#d#ral��our�s
Corporations and business organizations

For a corporation, the paradigm bases for
assertion of general personal jurisdiction are
the corporation's place of incorporation and
principal place of business.

Cases that cite this headnote

��!� Bankrup�cy
Harticular cases

Allegations in Chapter 7 trustee's complaint,
that corporate entity affiliated with debtor
and allegedly holding its cash had at least one
bank account located in the United States as
well as United States counsel, failed to plead
United States contacts that were sufficiently
continuous and systematic to permit court
to exercise general personal jurisdiction over
this affiliate entity, as corporation that was
incorporated and had its principal place of
business in the Netherlands, nor were these
alleged contacts, being unrelated in any way
to matters at issue in trustee's complaint,
sufficient to allow court to exercise specific
personal jurisdiction.

Cases that cite this headnote

��$� S�a�u�#s
Extraterritorial operation

Absent clearly expressed Congressional intent
to the contrary, federal laws will be construed
to have only domestic application.

Cases that cite this headnote

��%� S�a�u�#s
Extraterritorial operation

Gn objection to statutory cause of action
as involving an allegedly impermissible
extraterritorial application of statute, court
must conduct a two-part inquiry, under
which it first determines whether presumption
against extraterritoriality has been rebutted
because the statute gives a clear, affirmative
indication that it applies extraterritorially;
only if court determines that the statute is
not extraterritorial does it proceed to second
part of the inquiry and consider whether
the cause of action involves a domestic, or
extraterritorial, application of statute.

Cases that cite this headnote

��&� S�a�u�#s
Extraterritorial operation

To determine whether cause of action involves
an impermissible extraterritorial application
of statute, court must look to the statute's
focus; if the conduct relevant to the statute's
focus occurred in the United States, then
the cause of action involves a permissible
domestic application of statute, even if other
conduct occurred abroad.

Cases that cite this headnote

��'� S�a�u�#s
Extraterritorial operation

Hresumption against extraterritoriality has no
bearing when the conduct which Congress
seeks to regulate occurs largely in the United
States, that is, when the regulated conduct is
domestic rather than extraterritorial.

Cases that cite this headnote

��(� S�a�u�#s
Extraterritorial operation

If statute is not extraterritorial, and
if the conduct relevant to the statute's
focus occurred in foreign country, then
cause of action involves an impermissible
extraterritorial application of statute,
regardless of any other conduct that occurred
in United States territory.
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Cases that cite this headnote

���� S�a�u�#s
Extraterritorial operation

Hresumption against extraterritorial
application represents a canon of
construction, or a presumption about a
statute's meaning, rather than a limit upon
Congress' power to legislate.

Cases that cite this headnote

���� S�a�u�#s
Extraterritorial operation

While the presumption against
extraterritoriality can be overcome only by a
clear indication of extraterritorial effect, an
express statement of extraterritoriality is not
essential.

Cases that cite this headnote

���� S�a�u�#s
Extraterritorial operation

If legislative purpose is not unmistakably
clear, any ambiguity in statute must be
resolved in favor of refusing to apply the
statute to events occurring outside United
States territory.

Cases that cite this headnote

���� Bankrup�cy
Avoidance rights and limits thereon, in

general

Bankruptcy fraudulent transfer avoidance
statute and separate provision of the
Bankruptcy Code governing liability of
transferees on avoided transfers do not
apply extraterritorially to transfers occurring
outside the United States. 11 U.S.C.A. II
548EaF, 550EaF.

Cases that cite this headnote

��!� Bankrup�cy

Hreferences and fraudulent conveyances; 
 avoided transfers

Hroperty that is the subject of an avoidance
action is not considered “property of the
estate” until it is recovered. 11 U.S.C.A. I
541EaFE3F.

Cases that cite this headnote

��$� �our�s
Harticular questions or subject matter

When bankruptcy judge sits in a multi-judge
district, judge is not bound, under principles
of stare decisis, by the decision of a single
judge in that district.

Cases that cite this headnote

��%� Bankrup�cy
Avoidance rights and limits thereon, in

general

Actual and constructive fraudulent transfer
claims asserted by Chapter 7 trustee to
avoid prepetition corporate restructuring that
stripped debtor, a Cayman Islands company,
of its principal asset, its ownership interest
in an English and Wales company, were
impermissible extraterritorial application of
bankruptcy fraudulent transfer avoidance and
recovery statutes; even assuming that this
restructuring was negotiated and documented
by debtor's professionals in the United States,
that was not enough to transform, into a
domestic transaction, a transaction which
involved issuance of new stock in the English
and Wales company to newly created entity
located in the Marshall Islands, thereby
diluting debtor's equity interest. 11 U.S.C.A.
II 548EaFE1FEA, BF, 550EaF.

Cases that cite this headnote

��&� Bankrup�cy
Avoidance rights and limits thereon, in

general

Bankrup�cy
Trustee as representative of debtor or

creditors
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Strong-arm provision's use of the term
“applicable law,” in authorizing trustee
to avoid any transfer that was voidable
under applicable law by creditor holding an
unsecured claim, was insufficient to overcome
presumption against extraterritoriality and to
permit trustee, by invoking foreign fraudulent
transfer law, to avoid corporate restructuring
effected by transfer of stock that occurred
outside the territorial boundaries of the
United States. 11 U.S.C.A. I 544EbFE1F.

Cases that cite this headnote

��'� Bankrup�cy
Hreferences and fraudulent conveyances; 

 avoided transfers

Bankruptcy statute providing that avoided
transfers are preserved for the benefit of the
estate does not provide an independent cause
of action, but creates a statutory effect to a
transfer that has been avoided, an effect that
springs into existence automatically upon a
successful avoidance under another provision
of the Code. 11 U.S.C.A. I 551.

Cases that cite this headnote

��(� �our�s
Comity between courts of different

countries

)n�#rna�ional��a 
Hublic policy and comity in general

International comity, a separate concept from
the presumption against extraterritoriality,
is the recognition which one nation allows
within its territory to the legislative, executive
or judicial acts of another nation, having
due regard both to international duty and
convenience, and to the rights of its own
citizens, or of other persons who are under the
protection of its laws.

Cases that cite this headnote

���� )n�#rna�ional��a 
Hublic policy and comity in general

Doctrine of international comity is
concerned with maintaining amicable
working relationships between nations.

Cases that cite this headnote

���� �our�s
Comity between courts of different

countries

)n�#rna�ional��a 
Hublic policy and comity in general

Doctrine of international comity is applied,
not as an imperative obligation of courts,
but rather as a discretionary rule of practice,
convenience and expediency.

Cases that cite this headnote

���� �our�s
Comity between courts of different

countries

)n�#rna�ional��a 
Hublic policy and comity in general

Doctrine of international comity embraces
two concepts: comity of the courts and comity
of nations.

Cases that cite this headnote

���� �our�s
Comity between courts of different

countries

Under comity of the courts, also known
as adjudicative or abstention comity, judges
decline to exercise jurisdiction over matters
more appropriately adjudged elsewhere.

Cases that cite this headnote

��!� )n�#rna�ional��a 
Hublic policy and comity in general

Comity of nations, or prescriptive comity,
is the respect sovereign nations afford each
other by limiting the reach of their laws.

Cases that cite this headnote
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��$� "#d#ral��our�s
Federal-foreign Relations and Juestions

of Foreign Law;  International Abstention
and Comity

Hendency of parallel insolvency proceedings
is a factor relevant to bankruptcy court's
application of “comity of courts” doctrine;
however, mere existence of adequate parallel
action, by itself, does not justify dismissal
of case on grounds of international comity
abstention.

Cases that cite this headnote

��%� �our�s
Comity between courts of different

countries

Abstention comity, or comity among courts,
is concerned with which court should decide
the parties' rights, and relatedly, whether
a United States court should enforce a
foreign bankruptcy court's order relating to
the debtor's assets or the adjudication of a
creditor's claim.

Cases that cite this headnote

��&� "#d#ral��our�s
Federal-foreign Relations and Juestions

of Foreign Law;  International Abstention
and Comity

Courts in the United States will refrain
from adjudicating creditor claims that are
the subject of foreign bankruptcy proceedings
and, in doing so, defer to those proceedings,
as long as the foreign proceedings are
procedurally fair and do not contravene the
laws or public policy of the United States.

Cases that cite this headnote

��'� Bankrup�cy
Hendent or ancillary jurisdiction

Bankrup�cy
Cases Ancillary to Foreign Hroceedings

Sufficient grounds existed to allow
adjudication of fraudulent transfer claims,

arising out of corporate restructuring that
diluted bankrupt Cayman Islands company's
equity interest in English and Wales company,
to proceed in the United States, rather than in
the Cayman Islands where parallel insolvency
proceedings were pending; defendants had not
moved to dismiss related counts of Chapter
7 trustee's complaint, which would proceed
in the United States regardless of where
fraudulent transfer claims were litigated, and
considerations of judicial economy, the desire
to foster cooperation between United States
bankruptcy and Cayman Islands courts, and
both courts' willingness to permit the joint
liquidators and the Chapter 7 trustee to select
forum in which to bring avoidance actions
counseled in favor of litigation in the United
States.

Cases that cite this headnote

��(� Bankrup�cy
Effect of state laws in general

While sufficient grounds existed to allow
adjudication of fraudulent transfer claims,
arising out of corporate restructuring that
diluted bankrupt Cayman Islands company's
equity interest in English and Wales company,
to proceed in the United States, this did not
mean that United States law would govern
resolution of these fraudulent transfer claims,
given the Cayman Islands' greater interest
in adjudication of these avoidance claims;
rather, Chapter 7 trustee would be permitted
to assert an actual fraudulent transfer claim
under Cayman Islands law, divorced of any
aspect of the Bankruptcy Code, in recognition
of fact that the Cayman Islands allowed
only actual fraudulent transfer, and not
constructive fraudulent transfer, avoidance
claims.

Cases that cite this headnote

���� Bankrup�cy
Hleading

Allegations in complaint filed by trustee of
Chapter 7 estate of bankrupt Cayman Islands
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company, regarding corporate restructuring
that stripped company of its equity interest
in English and Wales company, sufficiently
alleged that this equity interest had value
prior to restructuring, as required to state
fraudulent transfer claim under Cayman
Islands law that was plausible on its face,
based on the full factual picture presented
by trustee's complaint; while trustee might
not ultimately be able to prove solvency of
English and Wales company at trial, trustee
satisfied lower standard applicable at motion
to dismiss stage.

Cases that cite this headnote

���� Bankrup�cy
Enforcement of Injunction or Stay

Allegations in complaint filed by trustee of
Chapter 7 estate of bankrupt Cayman Islands
company, regarding corporate restructuring
that stripped company of its equity interest
in English and Wales company, did not state
plausible claim against debtor's directors for
violation of automatic stay, absent allegation
of any affirmative action taken by directors
in connection with this restructuring after
involuntary bankruptcy petition was filed. 11
U.S.C.A. I 362EaF.

Cases that cite this headnote

���� Bankrup�cy
Notice to creditors;  commencement

Automatic stay does not arise until the
filing of voluntary or involuntary bankruptcy
petition. 11 U.S.C.A. I 362EaF.

Cases that cite this headnote

���� �on*#rsion�and��i*il�+,#-�
Intangible and intellectual property in

general

�on*#rsion�and��i*il�+,#-�
Consent or ratification

Allegations in complaint filed by trustee of
Chapter 7 estate of bankrupt Cayman Islands
company, regarding corporate restructuring

that stripped company of its equity interest in
English and Wales company, not by depriving
company of any stock that it held but by
diluting that stock through the issuance of
additional shares in this English and Wales
company, did not state conversion claim that
was plausible on its face under either New
York or United Kingdom law, especially
given allegations in complaint that debtor's
directors had acquiesced in this corporate
restructuring, albeit in alleged breach of their
fiduciary duties.

Cases that cite this headnote

��!� Bankrup�cy
Application of state or federal law in

general

Choice of law determination is necessary only
when there is actual conflict between the laws
of the potential jurisdictions involved.

Cases that cite this headnote

��$� �on*#rsion�and��i*il�+,#-�
Intangible and intellectual property in

general

Neither New York nor United Kingdom
law generally recognizes a cause of action
for conversion of intangible property, except
in the limited case of misappropriation of
document that evidences a debt.

Cases that cite this headnote

��%� �on*#rsion�and��i*il�+,#-�
Assertion of ownership or control in

general

Under New York law, “conversion” is the
unauthorized assumption and exercise of right
of ownership over goods belonging to another
to the exclusion of the owner's rights.

Cases that cite this headnote

��&� �on*#rsion�and��i*il�+,#-�
In general;  nature and elements
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Under New York law, “conversion” takes
place when someone, intentionally and
without authority, assumes or exercises
control over personal property belonging to
someone else, interfering with that person's
right of possession.

Cases that cite this headnote

��'� �on*#rsion�and��i*il�+,#-�
In general;  nature and elements

Under New York law, in order to withstand a
motion to dismiss conversion claim, plaintiff
must allege E1F that the property subject to
conversion is a specific identifiable thing,
E2F that plaintiff had ownership, possession
or control over the property before its
conversion, and E3F that defendant exercised
unauthorized dominion over the thing in
question, to the alteration of its condition or
to the exclusion of plaintiff's rights.

Cases that cite this headnote

�!(� �on*#rsion�and��i*il�+,#-�
Intangible and intellectual property in

general

Intangible property that may be the subject
of conversion claim under New York
law is limited to items that bear a
substantial similarity to tangible property, like
electronically stored data.

Cases that cite this headnote

�!�� �on*#rsion�and��i*il�+,#-�
Consent or ratification

Under New York law, actual consent or
acquiescence is complete defense to claim of
conversion.

Cases that cite this headnote

�!�� �on*#rsion�and��i*il�+,#-�
Consent or ratification

Under New York law, the fact that property
owner's consent may have been obtained by
fraud or other improper means does not

transform an authorized transfer into an
actionable conversion.

Cases that cite this headnote

�!�� Bankrup�cy
Collection and Recovery for Estate; 

 Turnover

Turnover action under bankruptcy statute
may be brought to recover only property that
belongs to the estate. 11 U.S.C.A. I 542.

Cases that cite this headnote

�!�� Bankrup�cy
Collection and Recovery for Estate; 

 Turnover

Congress envisioned that turnover provision
of the Bankruptcy Code would apply only
to tangible property and money due to the
debtor without dispute, which were fully
matured and payable on demand. 11 U.S.C.A.
I 542.

Cases that cite this headnote

�!!� Bankrup�cy
Collection and Recovery for Estate; 

 Turnover

Debtor cannot use turnover provisions to
liquidate contract disputes or otherwise
demand assets whose title is in dispute. 11
U.S.C.A. I 542.

Cases that cite this headnote

�!$� Bankrup�cy
Hroceedings

Mere general denial by defendants of debtor's
entitlement to funds that were the subject
of Chapter 7 trustee's turnover complaint,
without explanation or any documentary
support, was insufficient grounds for court
to find, for purposes of motion to dismiss
trustee's complaint as failing to state plausible
claim for relief, that debtor's right to these
funds was subject to bona fide dispute. 11
U.S.C.A. I 542; Fed. R. Civ. H. 12EbFE6F.
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Cases that cite this headnote

�!%� Bankrup�cy
Hleading;  dismissal

Allegations in complaint that are contradicted
by more specific allegations or documentary
evidence are not entitled to a presumption of
truthfulness.

Cases that cite this headnote

�!&� "#d#ral��our�s
Conflict of Laws;  Choice of Law

In adjudicating state law claims, federal court
applies the choice-of-law rules of the state in
which it sits.

Cases that cite this headnote

�!'� .c�ion
What law governs

Under New York law, the first question that
court must resolve in determining whether to
undertake a choice of law analysis is whether
there is an actual conflict of laws.

Cases that cite this headnote

�$(� Bankrup�cy
Application of state or federal law in

general

If there was no material difference between
the applicable laws, bankruptcy judge in New
York would apply New York law, and did not
need to decide the choice of law issue.

Cases that cite this headnote

�$�� .c�ion
What law governs

Actual conflict exists, of kind necessitating
a choice of law analysis under New York
law, when: E1F the applicable law from each
jurisdiction provides different substantive
rules; E2F the differences are relevant to the
issues at hand; and E3F the differences have a

significant possible effect on outcome of the
underlying matter.

Cases that cite this headnote

�$�� Bankrup�cy
Application of state or federal law in

general

Under New York choice-of-law rules,
bankruptcy court would apply New York
law to unjust enrichment claim arising out
of a related Dutch company's retention of
cash allegedly belonging to Chapter 7 debtor
in bank account in the Netherlands, given
that there was no conflict between New York
and Netherlands law of unjust enrichment,
but had to engage in “interest” analysis
to determine what law governed conversion
claim, given that concept of conversion did
not exist in the Dutch Civil Code.

Cases that cite this headnote

�$�� +or�s
What law governs

Under New York choice-of-law rules, relevant
analytical approach to choice of law in tort
actions is “interest” analysis, pursuant to
which the law of the jurisdiction having
the greatest interest in the litigation will be
applied.

Cases that cite this headnote

�$�� +or�s
What law governs

Under “interest” analysis conducted by New
York courts to decide what law governs
tort claim, torts are divided into two types,
those involving the appropriate standards of
conduct, such as rules of the road, and those
that relate to allocating losses that result
from admittedly tortious conduct, such as
those limiting damages in wrongful death
actions: if conflicting conduct-regulating laws
are at issue, then law of jurisdiction where
tort occurred will generally be applied, but if
conflict involves allocation of losses, then site
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of tort is less important, and the domicile of
parties is more important factor.

Cases that cite this headnote

�$!� �on*#rsion�and��i*il�+,#-�
What law governs

�on*#rsion�and��i*il�+,#-�
In general;  nature and scope of remedy

Under New York choice-of-law rules,
bankruptcy court had to apply Dutch law
to conversion claim arising out of a related
Dutch company's retention of cash that
allegedly belonged to Chapter 7 debtor in
bank account located in the Netherlands, such
that conversion claim had to be dismissed
on ground that Dutch law did not recognize
claim for conversion; conduct-regulating rules
were plainly at issue, and the Netherlands was
place where alleged conversion took place and
where the resulting injury occurred.

Cases that cite this headnote

�$$� Bankrup�cy
Hleading;  dismissal

�orpora�ions�and�Busin#ss�/rgani0a�ions
Domination or control by shareholder

Even assuming that, under New York choice-
of-law rules, bankruptcy court could apply
New York law to conversion claim arising
out of Dutch company's retention of cash
that allegedly belonged to Chapter 7 debtor
in bank account located in the Netherlands,
allegations in trustee's complaint did not
state plausible claim to hold parent company
liable for any such conversion based solely
on parent's alleged ability to cause its Dutch
subsidiary to release cash; there was no
allegation that parent so dominated and
controlled Dutch subsidiary's operations that
corporate formalities should be disregarded.

Cases that cite this headnote

�$%� �orpora�ions�and�Busin#ss�/rgani0a�ions
Torts in general

Under New York law, liability of corporate
parent for alleged torts of wholly-owned
subsidiary can never be predicated solely upon
the fact of parent corporation's ownership of
controlling interest in shares of its subsidiary;
rather, at very least, a plaintiff seeking to
hold parent company so accountable must
demonstrate direct intervention by parent
in management of the subsidiary to such
an extent that subsidiary's paraphernalia of
incorporation, directors and officersK are
completely ignored.

Cases that cite this headnote

�$&� )1pli#d�and��ons�ruc�i*#��on�rac�s
Unjust enrichment

Under New York law, essence of unjust
enrichment is that one party has received
money or a benefit at expense of another.

Cases that cite this headnote

�$'� )1pli#d�and��ons�ruc�i*#��on�rac�s
Unjust enrichment

To establish claim for unjust enrichment
under New York law, plaintiff must show
that: E1F another party was enriched, E2F at
plaintiff's expense, and E3F that it is against
equity and good conscience to permit the
other party to retain what is sought to be
recovered.

Cases that cite this headnote

�%(� Bankrup�cy
Hleading;  dismissal

�orpora�ions�and�Busin#ss�/rgani0a�ions
Hleading

�orpora�ions�and�Busin#ss�/rgani0a�ions
Domination or control by shareholder

Allegations in Chapter 7 trustee's complaint,
regarding retention of cash belonging to
debtor by Dutch company acting as
“intercompany bank” for debtor and related
corporate entities, did not state unjust
enrichment claim against parent company;
trustee did not allege how corporate parent
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had been enriched, unjustly or otherwise, and
did not allege that parent so dominated and
controlled this Dutch company that corporate
veil could be pierced, and that parent could be
held accountable for any unjust enrichment of
Dutch company.

Cases that cite this headnote

.��orn#ys�and��a �"ir1s

2!!  AKIN GUMH STRAUSS DAUER L FELD LLH,
Gne Bryant Hark, New York, New York 10036 By: David
M. Mensky, Esq., Dean L. Chapman Jr., Esq., Counsel for
Defendants CENA Group Hlc, CENA Doldings LLC, and
CENA Logistics Finance B.N.

FRIEDMAN KAHLAN SEILER L ADELMAN LLH, 7
Times Square, New York, New York 10036 By: Scott M.
Berman, Esq., Christopher L. McCall, Esq., Eric Seiler,
Esq., Attorneys for Defendants Gareth Turner and Mark
Beith

KASGWITM, BENSGN, TGRRES LLH, 1633
Broadway, New York, New York 1001O By: Robert
Novick, Esq., Doward W. Schub, Esq.

343/5.6783�74�)S)/6�95.6+)69�)6
:.5+�.67�746;)69�)6�:.5+<�74"467.6+S=
3/+)/6S�+/�7)S3)SS�.346747��/3:�.)6+

DGN. JAMES L. GARRITY, JR., UNITED STATES
BANKRUHTCY JUDGE:

)n�roduc�ion

In the spring of 2013, CIL Limited E“�)�” or the
“7#>�or”F, the chapter 7 debtor herein, was a holding
company known as CENA Logistics Limited, that 2!$
was controlled by several investment funds operated by
Apollo Edefined belowF. Its sole asset was its direct and
indirect ownership of 100P of the equity of CENA
Group HLC E“�4?.�9roup”F, a holding company that
controlled a number of operating entities comprising
the CENA Enterprise Edefined belowF. At that time,
CIL's debt consisted of unsecured HIK Notes Edefined
belowF totaling at least Q103 million, while CENA

Group's secured and unsecured indebtedness totaled
approximately Q2.1 billion and Q575 million, respectively.
In April 2013, CIL acquiesced to and participated in an
out-of-court restructuring and recapitalization of CENA
Group Ethe “�4?.� 5#s�ruc�uring”F. As a part of that
restructuring transaction, CIL caused CENA Group to
issue new shares of its stock Edefined below as the
“�4?.� 4@ui�y� +rans-#r”F to a newly created entity
Edefined below as “�4?.�Holdings”F. Gne consequence
of that transfer was that CIL was left with a 00.01P
interest in CENA Group. The newly issued shares
eventually were used to equitize a portion of CENA
Group's indebtedness, including unsecured debt held by
Apollo. At the end of that process, Apollo, which owned
Ethrough CILF almost 100P of CENA Group prior to
the CENA Restructuring, was left with a 21P ownership
interest in recapitalized CENA Group. For CIL, the
CENA Restructuring transaction was overseen by its
then directors, Gareth Turner E“+urn#r”F and Mark Beith
E“B#i�,,” and collectively with Turner, the “7ir#c�ors”F,
who were advised by professionals in the United States
and Cayman Islands.

CIL is a Cayman Islands exempted company. After the
CENA Equity Transfer, but before all steps in the CENA
Restructuring were completed, on April 2, 2013, CENA
Logistics Limited changed its name to “CIL Limited” Ei.e.,
the DebtorF and filed a petition commencing provisional
liquidation proceedings in the Grand Court of the
Cayman Islands. Those proceedings are on-going. A few
weeks later, on April 22, 2013 Ethe “:#�i�ion�7a�#”F three
Cayman-based HIK Noteholders Edefined belowF filed an
involuntary petition under chapter 7 of the Bankruptcy
Code against CIL in this Court. Gn May 14, 2013, the
Court entered an order for relief against CIL.

Salvatore LaMonica is the court-appointed chapter 7
trustee of the CIL estate Ethe “+rus�##”F. De contends that
CIL's interest in the CENA Group equity had value at the
time of the CENA Equity Transfer and that CIL received
nothing in consideration for the loss of its ownership
interest in CENA Group. De says that CIL was stripped
of its interests in CENA Group at the behest of Apollo,
who allegedly conceived of and orchestrated the CENA
Restructuring, including the CENA Equity Transfer, from
its offices in New York City. De maintains, in substance,
that through the issuance of the new shares of CENA
Group, Apollo sought to enhance its ownership interest
in CENA Group by “leapfrogging” the HIK Noteholders
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in the CENA capital structure. Moreover, he maintains
that to make matters worse, CENA Group or one of
its controlled subsidiaries is holding nearly Q14 million
of cash that belongs to CIL Ethe “�)���as,”F and has
unjustifiably refused to return it to the Debtor's estate. In
this adversary proceeding, the Trustee seeks relief against
the Directors, as well as CENA Group, CENA Doldings
and a related company, CENA Logistics Finance B.N.
E“�4?.� "inanc#,” and collectively with CENA Group
and CENA Doldings, the “�4?.�7#-#ndan�s,” and with
the Directors, the “7#-#ndan�s”F.

Before the Court are motions by the CENA Defendants
and the Directors to dismiss miscellaneous counts of the
Trustee's nineteen E1OF Count amended complaint 2!%

[ECF No. 21 1 ] Ethe “.1#nd#d��o1plain�”F. 2  The CENA
Defendants seek to dismiss certain of the Counts against
all or some of them, pursuant to Rules 12EbFE2F and E6F

of the Federal Rules of Civil Hrocedure. 3  Turner seeks to
dismiss certain of the Counts alleged against him pursuant
to Rule 12EbFE6F. Beith has moved to dismiss all Counts
asserted against him for lack of personal jurisdiction under

Rule 12EbFE2F, and has joined Turner's motion to dismiss. 4

The Trustee opposes all of the motions. 5  For the reasons
discussed below, the Court grants in part, and denies in

part, the motions. 6

1 Citations to “ECF No. RRR” refer to documents
filed on the Court's electronic case filing docket in
this adversary proceeding. Documents filed on the
electronic docket of other cases will designate the
applicable case number before the “ECF No. RRR.”

2 Annexed hereto as “Appendix I” is a list of the counts
alleged in the Amended Complaint, including the
parties against whom the counts are alleged.

3 Fed. R. Civ. H. 12 is made applicable herein by Fed.
R. Bankr. H. 7012.

4 The Directors jointly filed a motion to dismiss
the Amended Complaint [ECF Nos. 26S27] Ethe
“7ir#c�ors=�3+7”F, and a reply memorandum of law
[ECF No. 44] Ethe “7ir#c�ors=�5#ply”F. The CENA
Defendants jointly filed a motion to dismiss the
Amended Complaint [ECF Nos. 32, 35] Ethe “�4?.
3+7”F, and a reply memorandum of law [ECF
No. 48] Ethe “�4?.�5#ply”F. The declarations that
the Directors and CENA Defendants submitted in

support of their motions will be identified herein, as
necessary.

5 The Trustee filed a memorandum of law in joint
opposition to the Directors' MTD and CENA MTD
[ECF No. 3O] Ethe “+rus�##=s� /pposi�ion”F. The
declarations that the Trustee submitted in support of
his objections to the motions will be identified herein,
as necessary.

6 Although the CENA Defendants, Turner and Beith
filed separate motions to dismiss, the Court will
address all of the motions in this Memorandum
Decision.

Aurisdic�ion

The Court has jurisdiction over this matter pursuant to
28 U.S.C. II 1334 and 157EaF and EbFE1F and the Amended
Standing Grder of Referral of Cases to Bankruptcy Judges
of the United States District Court for the Southern
District of New York, dated January 31, 2012 EHreska,
C.J.F. This is a core proceeding pursuant to 28 U.S.C. I
157EbFE2FEAF.

�#gal�S�andards�and�Scop#�o-��,#�5#cord

Rule 12EbFE2F provides for the dismissal of a defendant
from a lawsuit based upon a lack of personal jurisdiction.
As such, its focus is on the contacts between the defendant
and the forum. As discussed below, in assessing the merits
of a Rule 12EbFE2F motion, courts consider EiF whether the
defendant has the requisite “minimum contacts” with the
forum, and EiiF whether the exercise of jurisdiction over
the defendant would be reasonable in the circumstances.
See, e.g., Walden v. Fiore, 571 U.S. 227, 134 S.Ct. 1115,
1121, 188 L.Ed.2d 12 E2014F. It is well settled that
in deciding Rule 12EbFE2F motions, courts may review
materials beyond the pleadings, including affidavits and
other written materials. See, e.g., MacDermid v. Deiter,
702 F.3d 725, 727 E2d Cir. 2012F. See also Bensusan
Restaurant Corp. v. King, O37 F.Supp. 2O5, 2O8 ES.D.N.Y.
1OO6F Enoting that “[m]atters outside the pleadings ... may
also be considered in resolving a motion to dismiss for
lack of personal jurisdiction pursuant to Fed. R. Civ.
H. 12EbFE2F without converting it into one for summary
judgment.”F, aff'd, 126 F.3d 25 E2d Cir. 1OO7F; Nationwide
Mut. Ins. Co. v. Morning Sun Bus Co., No. 10-cv-1777,
2011 WL 381612, at T3 EE.D.N.Y. 2011F E“In deciding
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a motion to dismiss for lack of personal jurisdiction,
2!&  the Court may rely upon materials that are outside

the pleading, including any affidavits submitted by the
parties.”F Ecitation omittedF. Beith and CENA Finance
have submitted declarations in support of their respective
Rule 12EbFE2F motions. See Declaration of Mark Beith in
support of Motion to Dismiss [ECF No. 28] Ethe “B#i�,
7#clara�ion”F; Declaration of Remco Nan Der Hijl [ECF
No. 38] Ethe “:iBl� 7#clara�ion”F. No one disputes that
those materials should be included in the record of those
motions. The Court has relied on them in resolving the
Rule 12EbFE2F motions.

Rule 12EbFE6F has a different focus. It provides in relevant
part:

EbF Every defense to a claim for relief
in any pleading must be asserted
in the responsive pleading if one is
required. But a party may assert the
following defense[ ] by motion ... E6F
failure to state a claim upon which
relief can be granted ...

Fed. R. Civ. H. 12EbFE6F. Thus, a Rule 12EbFE6F motion
tests the legal sufficiency of a plaintiff's claim for relief.
See %atane v. Clar&, 508 F.3d 106, 112 E2d Cir. 2007F.
In resolving the Rule 12EbFE6F motions, the Court will
“assess the legal feasibility of the complaint, not ...
assay the weight of evidence which might be offered in
support thereof.” Cooper v. %ars&', 140 F.3d 433, 440
E2d Cir. 1OO8F Einternal quotation marks omittedF. To
overcome a motion to dismiss a complaint, the plaintiff
must demonstrate that the complaint “contain[s] sufficient
factual matter, accepted as true, to Ustate a claim to relief
that is plausible on its face.K ” (s)croft v. I*+al, 556 U.S.
662, 678, 12O S.Ct. 1O37, 173 L.Ed.2d 868 E200OF Equoting
Bell (tlantic Corp. v. ,wom+l', 550 U.S. 544, 570, 127
S.Ct. 1O55, 167 L.Ed.2d O2O E2007FF. Courts employ a
two-prong approach in assessing the merits of Rule 12EbF
E6F motions. See %ension Benefit -uar. Corp. v. Morgan
Stanle' Inv. Mgmt. Inc., 712 F.3d 705, 717 E2d Cir. 2013F
Enoting that I*+al “creates a Utwo-pronged approachK ...
based on U[t]wo working principles.K ” Equoting I*+al,
556 U.S. at 678S7O, 12O S.Ct. 1O37FF. First, the court
must “accept as true all of the factual allegations set out
in the plaintiff's complaint, draw inferences from those
allegations in the light most favorable to plaintiff, and
construe the complaint liberally.” Rescuecom Corp. v.
-oogle Inc., 562 F.3d 123, 127 E2d Cir. 200OF Equotation

marks and citation omittedF. See also Bo'&in v. Ke'Corp,
521 F.3d 202, 204 E2d Cir. 2008F Estating that “[i]n
reviewing a motion to dismiss, [the court] accept[s] the
allegations in the complaint as true.”F Ecitation omittedF.
Second, the court must determine if those wellSpleaded
factual allegations state a “plausible claim for relief.”
I*+al, 556 U.S. at 67O, 12O S.Ct. 1O37. To meet that
standard, the plaintiff must “plead[ ] factual content that
allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Id. at 678,
12O S.Ct. 1O37; see also Kaufman v. ,ime Warner, 836
F.3d 137, 141 E2d Cir. 2016F Enoting that the “plausibility”
standard “asks for more than a sheer possibility that
a defendant has acted unlawfully” Equoting I*+al, 556
U.S. at 678, 12O S.Ct. 1O37FF Einternal quotations marks
omittedF; ,wom+l', 550 U.S. at 555, 127 S.Ct. 1O55
Eobserving that “[f]actual allegations must be enough to
raise a right to relief above the speculative level ....”F Eciting
5 C. Wright L A. Miller, Federal %ractice and %rocedure I
1216, at 235S36 E3d ed. 2004FF. In approaching the second
prong, the “reviewing court [is required] to draw on its
experience and common sense.” I*+al, 556 U.S. at 67O, 12O
S.Ct. 1O37.

In resolving the Rule 12EbFE6F motions, the Court is
limited to the facts alleged in the Amended Complaint,
including EiF documents 2!'  attached to or incorporated
by reference in the complaint; EiiF documents “integral” to
or relied upon in the complaint, even if not attached or
incorporated by reference, and EiiiF facts of which judicial
notice may properly be taken under Rule 201 of the
Federal Rules of Evidence. See C)am+ers v. ,ime Warner,
Inc., 282 F.3d 147, 152S53 E2d Cir. 2002F; Brass v. (m Film
,ec)s, Inc., O87 F.2d 142, 150 E2d Cir. 2002F; Cortec Indus.,
Inc. v. Sum .olding /.%., O4O F.2d 42, 48 E2d Cir. 1OO1F
Estating that “[w]here plaintiff has actual notice of all the
information in the movant's papers and has relied upon
these documents in framing the complaint the necessity of
translating a Rule 12EbFE6F motion into one under Rule
56 is largely dissipated.”F. If materials beyond those are
submitted in support of a Rule 12EbFE6F motion, the Court
must either exclude them, or convert the motion to one
for summary judgment under Fed. R. Civ. H. 56. See Rule
12EdF EIf “matters outside the pleadings are presented to
and not excluded by the court, the [Rule 12EbFE6F ] motion
must be treated as one for summary judgment under Rule
56.”FF. See also Na&a)ata v. N.0.1%res+'terian .ealt)care
S's., Inc., 723 F.3d 1O2, 202 E2d Cir. 2013F E“As indicated
by the word U[must],K the conversion of a Rule 12EbFE6F
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motion into one for summary judgment under Rule 56
when the court considers matters outside the pleadings
is strictly enforce[d] and mandatory.”F Eciting -lo+al
Networ& Commc'ns, Inc. v. Cit' of N.0., 458 F.3d 150, 155
E2d Cir. 2006FF; Rot) v. 2ennings, 48O F.3d 4OO, 50O E2d Cir.
2007F E“In any event, a ruling on a motion for dismissal
pursuant to Rule 12EbFE6F is not an occasion for the court
to make findings of fact.”F.

In addition to the Beith Declaration, the Directors
submitted the Declarations of Michael Crystal J.C.
[ECF No. 2O] and Christopher L. McCall [ECF No.
30] in support of their motions to dismiss. The McCall
declaration included, as exhibits, nine EOF documents, or
portions thereof. The Directors have advised that for
purposes of their motions to dismiss, it is not necessary
for the Court to consider any documents submitted by
them, other than the Beith Declaration, and that they are
not requesting to convert their motions to dismiss into
motions for summary judgment. See Directors' MTD at
3 n.3.

In contrast, the CENA Defendants submitted 22
documents in support of their motion to dismiss Esuch

documents, the “�4?.�7ocu1#n�s”F, 7  and they contend
that the Court can consider all of them in resolving their
Rule 12EbFE6F motion. The Trustee did not annex any
documents to the Amended Complaint, but acknowledges
that five of the CENA Documents, and a draft of another,
are integral to the complaint and, as such, he agrees that
they should be included in the record of the motions.
Those documents are:

V MS ReportWMorgan Stanley Discussion Materials. 8

2$(  V E L Y Naluation Report, dated March 2O, 2014
EChapman Decl., Ex. DC.

V Restructuring Agreement, dated April 1, 2013, by and
among CENA Group, CIL, Louis Cayman Second
Doldco Limited, and CENA Doldings EChapman
Decl., Ex. EF.

V Hages FS61 and FS68 of the CEN A Investment
Limited Amendment to Form FS1 Registration
Statement, dated August 2O, 2012 EChapman Decl.,
Ex. FF.

V CENA Doldings 2012 Annual Report EChapman
Decl., Ex. IF.

V Second Affidavit of Gareth Turner ESuppl. Chapman
Decl., Ex. JF.

7 Annexed hereto as “Appendix II” is a list of those
documents. As set forth in Appendix II, most of those
documents are exhibits to the Chapman Declaration
or Supplemental Chapman Declaration, as those
items are defined in Appendix II.

8 The Trustee contends that the multiple references in
the Amended Complaint to the “MS Report” do not
refer to the “final version” of the report, submitted by
the CENA Defendants as Exhibit C to the Chapman
Declaration, but rather to an earlier version of the
report. For that reason, the Trustee objects to the
inclusion of the final version of the report in the
record of CENA's motion to dismiss. See Trustee's
Gpp'n at 1O, 40S41. The Trustee included a copy of the
version of the report that he relied on in drafting the
Amended Complaint in his Gpposition. The parties
agree that any reference to the “MS Report” or the
“Morgan Stanley Discussion Materials” will be to
the version utilized by the Trustee in drafting the
Amended Complaint.

The CENA Defendants contend that all of the remaining
documents Ethe “�on�#s�#d��4?.�7ocu1#n�s”F fall within
one or more of the well settled exceptions to the general
rule that in adjudicating Rule 12EbFE6F motions, courts
do not look beyond the four corners of the complaint.
See CENA Reply at 11. They also contend that certain of
those documents should be included in the record since
they are part of a multi-step, fully integrated restructuring.
Id. Eciting /i*uidation ,rust v. Daimler (- 3In re 4ld
CarCo //C5, 435 B.R. 16O, 183S85 EBankr. S.D.N.Y.
2010F E“CarCo I”FF; /i*uidation ,rust v. Daimler (- 3In
re 4ld CarCo //C5, 454 B.R. 38, 46S47 EBankr. S.D.N.Y.
2011F E“CarCo II”F. The Trustee disputes those assertions.

The CENA Defendants submitted six E6F of the CENA
Documents in support of their contention that the Court
should dismiss Count 16 of the Amended Complaint. As
discussed below, the Trustee has withdrawn Count 16 of
the Amended Complaint, without prejudice. Accordingly,
the Court will exclude those documents from the record

of the motions. O  As to the balance of the Contested
CENA Documents, and as explained below in Appendix
III to this Memorandum Decision Ewhich Appendix is
incorporated hereinF, the Court finds that the following
Contested CENA Documents will be included in the
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record of the Rule 12EbFE6F motions since they are either
incorporated in the Amended Complaint or integral to the
allegations therein:

V CENA Doldings 2013 Annual Report EChapman
Decl., Ex. GF.

V CENA Doldings 2014 Annual Report EChapman
Decl., Ex. AF.

V Debt RSA EChapman Decl., Ex. DF.

V HIK Note Debt Instrument Agreement. 10

2$�  V CIL Shareholder Resolution.

V CENA Shareholder Resolution.

In addition, the Court will take judicial notice of the Joint

Stipulation for May 13, 2013. 11

O Those documents are:
V Account System and Cash Hooling Agreement,

dated June O, 2006, between TNT Logistics
Doldings B.N. and Bank Mendes Gans N.N.
Esee CENA MTD at 61; Chapman Decl., Ex.
KF;

V Assignment Agreement, dated July 10, 2007,
between CENA Logistics Doldings B.N.,
CENA Finance and Bank Mendes Gans N.N.
Esee CENA MTD at 62; Chapman Decl., Ex.
LF;

V Logistics Cash Management Agreement,
dated September 27, 2007 E“Logistics Cash
Management Agreement”F Esee CENA MTD
at 62; Chapman Decl., Ex. MF;

V Cash Hooling Agreement, dated November 28,
2008, between CENA Finance, CENA and
Bank Mendes Gans N.N. Esee CENA Motion
at 62; Chapman Decl., Ex. NF;

V RBS Cash Hooling Agreement, dated
November 5, 2008, by and among ABN
AMRG Bank N.N. and CENA Finance Esee
CENA MTD at 62S63; Chapman Decl., Ex.
GF; and

V Amendment to RBS Cash Hooling Agreement,
dated January 22, 200O, between ABN AMRG
Bank N.N. and CENA Finance Esee CENA
MTD at 62S63; Chapman Decl., Ex. HF.

10 The HIK Note Debt Instrument Agreement was not
submitted by the CENA Defendants as an exhibit to
the Chapman Declaration or Supplemental Chapman

Declaration; instead, it was previously filed on this
Court's docket in the Debtor's main chapter 7 case,
in connection with the Hetitioning Creditors' Motion
for the Appointment of a Trustee [Case No. 13S
11272, ECF No. 7, Ex. E] and Allen Investment
Management, LLC's Joinder to the Involuntary
Hetition [Case No. 13S11272, ECF No. 28, Ex. E].

11 The Joint Stipulation for May 13, 2013 was not
submitted by the CENA Defendants as an exhibit to
the Chapman Declaration or Supplemental Chapman
Declaration; instead it was previously filed on this
Court's docket in the Debtor's main chapter 7 case
[Case No. 13S11272, ECF No. 28, Ex. A].

���  ��� The remaining Contested CENA Documents fall
outside the scope of the record of the motions. This
Court “is not obliged to convert a 12EbFE6F motion to
one for summary judgment in every case in which a
defendant seeks to rely on matters outside the complaint
in support of a 12EbFE6F motion; it may, at its discretion,
exclude the extraneous material and construe the motion
as one under Rule 12EbFE6F.” 6nited States v. Int'l
/ongs)oremen's (ss'n, 518 F.Supp.2d 422, 450 EE.D.N.Y.
2007F Ecollecting casesF. That is what the Court will do
here. See ,rans1Spec ,ruc& Serv. v. Caterpillar Inc., 524
F.3d 315, 321 E1st Cir. 2008F Enoting that if a court
chooses “to ignore supplementary materials submitted
with the motion papers and determine the motion under
the Rule 12EbFE6F standard, no conversion occurs and the
supplementary materials do not become part of the record
for purposes of the Rule 12EbFE6F motion.”F. See also Rice
v. Kawasa&i .eav' Indus., /td., No. CN-07-4031, 2008
WL 4646184, at T3 EE.D.N.Y. Gct. 17, 2008F Eexercising
discretion and excluding “extraneous material submitted
by the ... defendants on their motion [to] decide their
motion on the complaint alone” thereby declining to
convert motion from one under Rule 12EbFE6F to a Rule 56
summary judgment motionF.

"ac�s

Background

CIL is a Cayman Islands exempted company. EX OF. 12

Its creditors consist overwhelmingly, if not exclusively,
of certain payment-in-kind notes Ethe “:)D�6o�#,old#rs”
holding “:)D� 6o�#s”F issued under a Debt Instrument
Agreement, dated as of February 15, 2007, as amended
and restated on June 2, 2008, among CIL, the Dolders
of Debt Instrument, and Credit Suisse, London Branch,



AMERICAN BANKRUPTCY INSTITUTE

519

In re CIL Limited, 582 B.R. 46 (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1&

as Administrative Agent. EX 12F. The HIK Note Debt
Instrument Agreement was entered into by CIL with the
London branch of Credit Suisse, as Administrative Agent,
with payments Ewhen dueF to be tendered in London. See
HIK Debt Instrument at 1S3. As of the Hetition Date, the
face amount of outstanding HIK Notes was approximately
Q103 million. EXX 12, 35F.

12 In the “Facts” section only, the parenthetical notation
“EX RRF” refers to paragraphs in the Amended
Complaint.

Until the spring of 2013, CIL Eat that time, known
as “CENA Logistics Limited”F was a holding company
that directly and indirectly, and through its wholly
owned subsidiary, Louis Cayman Second Doldco E“�ouis
�ay1an”F, owned 100P of the shares of CENA Group.

EXX 1, 36F. 13  CENA Group is an England and Wales
public limited company that serves as a holding company
for a number of operating companies which collectively
conduct 2$�  logistics and freight management business
operations from approximately 1,000 locations in 160
countries, including the United States Ecollectively, the
“�4?.� 4n�#rpris#”F. EXX 1, 27, 37F. It has a business
address in London, England EX 27F, but maintains its
corporate headquarters in Doofddorp, the Netherlands.
See 2014 Annual Report, at 6O, 78 EChapman Decl.,
Ex. AF. At that time, CIL was owned and controlled

by four funds Ecollectively, the “.pollo� "unds”F 14

under the control of private equity firm Apollo Global
Management, LLC E“.pollo� 9lo>al,” and collectively
with its subsidiaries, affiliates and managed entities,
“.pollo”F. EXX 22, 33F. As of March 28, 2013, the Apollo
Funds collectively owned 100P of CIL's 4.4 million
Class B Shares and approximately O1.5P of CIL's 4
million Class A shares. EXX 22, 33, 47F. The Class B
Shares were senior to the Class A Shares and carried a
Q200 per share liquidation preference, for an aggregate
liquidation preference of approximately Q880 million. EX
47F. In addition, an Apollo-related entity managed the
CENA Enterprise. EXX 2, 33F. At all times relevant to this
litigation, Turner and Beith were CIL's sole directors. EXX
23, 24F.

13 CIL owned all but one of those shares. Louis Cayman
owned the remaining share. EX 36F.

14 The Apollo Funds are: Apollo Management NI, L.H.
E“.pollo� 3anag#1#n�� ?)”F, a limited partnership
formed under the laws of the state of Delaware; AH NI

CENA, a limited partnership formed under the laws
of the Cayman Islands; AlpInvest Hartners Beheer
2006, L.H. E“.lp)n*#s�”F, a limited partnership formed
under the laws of the Cayman Islands; and AAA
Guarantor CoSInvest NI EBF, L.H. E“...”F, a limited
partnership formed under the laws of Guernsey. EXX
18S21F.

�4?.�5#s�ruc�uring
The Trustee acknowledges that in early 2013, “CENA
[Group] faced financial challenges.” EX 1F. Dowever
he maintains that “those challenges were surmountable
without extraordinary measures[,]” and that a critical
fact is that “the value of CENA [Group] substantially
exceeded its debts” and, as such, “CIL's shares of
CENA [Group] had substantial value.” Id. At that time,
CENA Group's capital structure included approximately
Q2.1 billion in “opco” first and second Lien secured
debt, and approximately Q575 million in unsecured debt.
See Restructuring Term Sheet EEx. AF to CIL RSA,
at 3S5 EChapman Decl., Ex. EF. Three partiesYthe
Apollo Funds, Capital Research Management L.H. and
affiliated funds E“�ap5#”F and Franklin Advisers, Inc.
and affiliated funds E“"ranklin”F, collectively owned more
than 6O.5 P of CENA Group's Second Lien Debt and
83.5P of its Senior Unsecured Debt. Id. at 1. The Apollo
Funds, in particular, held Z2O5 million in the CENA
Group Second Lien debt. EX 2F.

Gn April 1, 2013, CENA Group, Louis Cayman,
CENA Doldings, and CIL entered into a Restructuring
Agreement Ethe “�)��5S.”F, pursuant to which, among
other things, CIL authorized CENA Group to issue
new CENA Group shares Ethe “6# � �4?.� S,ar#s”F
to CENA Doldings LLC E“�4?.�Holdings”F, a newly
formed Marshall Islands affiliate of Apollo Ethe “�4?.

4@ui�y�+rans-#r”F. EX 108F. 15  CIL held the same number
of shares before and after the CENA Equity Transfer.
Dowever, as a consequence of that stock transfer, CENA
Doldings gained a OO.OOP ownership interest in CENA
Group, while CIL's ownership interest in CENA Group
was reduced to 00.01P. EXX 108, 10OF. The Trustee
acknowledges that the Defendants' purported objective in
effectuating the CENA Equity Transfer was eventually to
use the New CENA Shares as currency 2$�  for a debt-for-
equity exchange with some of CENA Group's creditors. EX
111F. Indeed, on April 3, 2013, CENA Group, the Apollo
Funds, CapRe and Franklin entered into a Restructuring
Support Agreement Ethe “7#>��5S.”F pursuant to which
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they agreed to support an exchange of Q1.2 billion of
CENA Group debt for equity in CENA Doldings Ethe
“�4?.�7#>��+rans-#r”F. EX 11OF. As of April 30, 2013,
eight days after the Hetition Date and the imposition of
the automatic stay, the CENA Debt Transfer had not
yet closed because the deadline for accepting exchange
offer tenders and voting was not due to occur until
midnight that evening. EX 124F. According to the Trustee,
the “CENA Debt Transaction” closed on or about May 2,
2013. EX 125F. After the CENA Debt Transfer closed, the
Apollo Funds were left with a 21P ownership interest in
restructured CENA Group. EX 112F. The Trustee contends
that even with that reduced percentage ownership interest
in CENA Group, “Apollo still came out ahead” because
it EiF continued owning a sizeable interest in a far more
valuable and deleveraged CENA Enterprise, EiiF continued
to retain board control of CENA Group, EiiiF maintained
its lucrative stream of management fees and EivF obtained
fees in connection with the restructuring transactions. EX
6F. De says that on the other hand, CIL was left with
nothing but its litigation claims. EId.F.

15 CENA Doldings, a Republic of Marshall Islands
limited liability company, was formed on March 28,
2013, by Apollo or at Apollo's directions. EX 28F.

:)D�6o�#,old#rs=�.ll#g#d��oss�o-�?alu#
The Trustee asserts that the CENA Equity Transfer did
not benefit CIL at all, because CENA Doldings gave
no consideration to CIL in return for its receipt of the
New CENA Shares EX 111F, and because the transfer left
CIL insolvent, stripped of its assets and hundreds of
millions of dollars of value. EXX 3S4F. De contends that
at the time of the CENA Equity Transfer, CENA Group
had significant value, and that the Directors and Apollo
knew as much. As support, he points to a report that
Morgan Stanley E“3S”F prepared for Apollo, at Apollo's
request, in late January 2013 Ethe “3S�5#por�”F, which
he maintains shows that under several of MS's valuation
methodologies, a sale of CENA Group would likely pay
a portion of the HIK Notes debt, and potentially all of it.
EX 72F. De also asserts that on two occasions in 2012, the
Directors represented that CIL was solvent and that CIL's
stock was extremely valuable. First, in May and August
2012, the Directors filed, respectively, an SEC Form FS
1 and SEC Form FS1A Amendment No. 1 to Form
FS1 Ecollectively, the “S4��"ilings”F with the Securities
Exchange Commission Ethe “S4�”F in connection with
CIL's potential sale of up to Z400 million of additional CIL

securities, and did not withdraw these filings until April
2013. EXX 6, 43F. De asserts that the SEC Filings expressly
represented that CIL Eand thus CENA GroupF was solvent
by over Z1 billion earlier in 2012. EXX 43, 44F. De also
says that in mid-September 2012, the Directors formally
resolved that CIL was highly solvent and CENA Group's
equity was extremely valuable. EX 45F. More specifically,
he maintains that CIL and certain of its shareholders were
parties to a Shareholder Agreement dated November 4,
2006, that required CIL's board of directors Ei.e., Beith
and TurnerF to determine the fair market value per share
of CIL's shares in a manner it deemed appropriate in
good faith. De says that at a September 12, 2012 CIL
board meeting, the board, after consultation with CENA
Group's Executive Committee, resolved that the CIL
Class A Shares were valued at a price of Q50Wshare. EXX
45, 46F. From that, he asserts that the implied value of
the aggregate “Grdinary Shares” of CIL was almost Q1.1
billion. EXX 6, 47, 48F.

+,#�7ir#c�ors�.ll#g#dly�Br#ac,�+,#ir�"iduciary�7u�i#s
The Trustee contends that the CENA Equity Transfer
was not arms-length and 2$�  was one-sided because
Apollo devised and orchestrated the transfer from its New
York headquarters for its benefit and to the detriment
of the HIK Noteholders. EXX 51, 110F. De maintains
that Apollo was able to do so because CIL and CENA
Group did not have conflict-free directors, and because,
in any event, Apollo controlled CIL, the Directors, CENA
Group and CENA Doldings. Both Directors allegedly
were beholden to Apollo because each was employed by
Apollo Global or an affiliate. EXX 23, 24, 55F. The Trustee
also contends that Beith and Turner conducted business
communications, including in their capacities as directors
of CIL, through the email domain of “apollolp.com,” and
that with respect to matters relating to CIL and CENA
Group, both of them reported to and took direction
from Stanley J. Harker, then a senior partner at Apollo,
who also served as a director of CENA Group. EXX 17,
23, 24F. Moreover, both allegedly were further conflicted
because their personal assets were invested in the Apollo
Funds that stood to benefit from the CENA Equity
Transfer because they owned CENA Group debt and
securities. EXX 23, 24, 107, 110, 183F. What's more, the
Trustee says that by November 1O, 2012, CIL, CENA
Group and Apollo were working together to formulate
the transfers that would become the CENA Equity
Transfer and that through January 15, 2013, when the
recapitalizationWrestructuring plans were well underway:
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EiF Turner simultaneously served as a director of both
CIL and CENA Group; EiiF CIL's Chief Financial Gfficer,
Rubin McDougal E“3c7ougal”F simultaneously served
as Chief Financial Gfficer of one or more entities in
the CENA Enterprise; and EiiiF CIL's secretary, Dawn
Wetherall E“E#�,#rall”F, was simultaneously employed as
Regional General CounselYNorthern Europe at CENA
Finance. EX 53F. McDougal is a United States citizen
and served as CIL's Chief Financial Gfficer through
December 2012, if not later. EId.F. Gn or about January
15, 2013, McDougal and Wetherall each resigned from
their positions at CIL, and Turner resigned as a director
of CENA Group. EX 55F. Dowever, Beith and Turner
continued to serve as CIL's directors. The Trustee
maintains that “[those] personnel maneuvers not only
came far too late in the CENA [Group] restructuring
process to avoid tainting the restructuring, they failed to
provide CIL with a critically needed independent fiduciary
to manage its affairs. CIL remained under the exclusive
control of employees of Apollo.” EX 55F.

The Trustee complains that the Directors breached their
fiduciary duties to CIL and CIL's creditors by working in
bad faith, and in concert with Apollo, to misappropriate
CIL's assets. EX 4F. To that end, he asserts, among other
things, that EiF the Directors retained one of Apollo's
regular outside counsel, Mintz, Levin, Cohn, Ferris,
Govsky and Hopeo H.C. E“3in�0� �#*in”F to represent
CIL in connection with the potential restructuringW
recapitalization of CENA Group, even though Mintz
Levin was conflicted EX 50F; EiiF CIL consulted with the
Cayman Islands law firm of Walkers on matters relating
to the Directors' fiduciary duties to CIL, while Walkers
had an actual and disqualifying conflict because it was
acting for CENA Group with respect to the restructuringW
recapitalization that eventually became the CENA Equity
Transfer EX 4OF; EiiiF upon advice of counsel, the Directors
treated an “ad )oc” call with CENA Group's counsel as
a CIL board meeting in order to create the appearance
that they were independently evaluating the CENA Equity
Transfer when they in fact were not EX 56F; EivF retained the
Appleby law firm in the Cayman Islands, as CIL's Cayman
Islands counsel to assist with the 2$!  restructuring
of CIL, but in response to Appleby's advice that the
Directors had a serious conflict of interest, did nothing to
cure their conflicts or to provide CIL with an independent
director, officer or manager to exercise independent
judgment with regard to the CENA Equity Transfer EXX 50,
5OF; and EvF took steps with their professionals to create

sham evidence of having acted independently, when they
had not. EX 106F.

+,#�7#-#ndan�s�.ll#g#dly��onc#al#d��,#��4?.
5#s�ruc�uring
The Trustee asserts that the Directors knew that they
would be facing significant liability for misappropriating
CIL's assets for Apollo's benefit and that the CENA
Equity Transfer would be unwound if their wrongdoing
was exposed. EX 5F. De says that the Directors and Apollo
took a number of steps in an effort to conceal their
alleged wrongdoing and that the Directors deliberately
employed secrecy and subterfuge for the specific purpose
of hindering, delaying and defrauding CIL's creditors. EX
4F. De maintains that the Directors allegedly concealed
the equity transfer from the HIK Noteholders, even as
CIL and its counsel were meeting with holders of CENA
Group debt and securities, and that not only were the
HIK Noteholders denied an opportunity to participate
in the negotiation of the CIL RSA, but that they were
not informed about the transaction until after it had
been executed. EX 110F. De also claims that immediately
after the CENA Equity Transfer was completed, the
Directors, at Apollo's behest, caused the Debtor's name to
be changed from “CENA Investments Limited” to “CIL
Limited” EX 116F and, on April 2, 2013, caused “CIL
Limited” to file a petition Ethe “�ay1an�)slands�:#�i�ion”F
commencing provisional liquidation proceedings in the
Cayman Islands Ethe “�ay1an�)nsol*#ncy�:roc##dings”F.
EX 117F. De says that the Defendants caused CIL to
commence those proceedings for the expressed and sole
purpose of hindering, delaying and defrauding the HIK
Noteholders. EXX 14, 100S02, 117F. De also contends
that to further ensure the secrecy of those proceedings,
the Directors anonymized the underlying petition and
supporting documents by filing them under the name of
“ABC Limited,” with a redacted version of the Cayman
Islands Hetition being placed on the publicly available
Register of Writs. EX 117F.

Finally, he maintains that after determining that they
would authorize CIL to effect the CENA Equity Transfer,
but well in advance of the commencement of the Cayman
Insolvency Hroceedings, the Directors, with Apollo's
assistance, retained Ernst L Young E“4�F�;”F to produce
a report Ethe “4�F�;�5#por�”F stating that CENA Group's
equity had no value. EXX O6, O7, 103F. The Trustee contends
that the E L Y Report was wholly lacking in diligence
and independence, heavily influenced by Apollo's strategic
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design, and reverse-engineered to frustrate the ability of
CIL and its creditors to obtain relief for the wrongs
allegedly committed by the Defendants. EX 5F. De alleges
that, among other things, in reviewing drafts of the
E L Y Report, the Directors and CIL's professionals
proposed modifications to the report in an effort to show
that the CENA Group equity had no value EXX 73S80F,
and that they instructed E L Y to use an EBITDA
multiple that was well below the median multiple for
comparable companies. EXX 88SO1F. The final E L Y
Report concluded: “it is our conclusion that there is
no basis to expect any equity value to CENA [Group]
for CIL in any available scenario.” EX 87F. The Trustee
contends that “[t]he Directors deliberately and in bad faith
abandoned their fiduciary duties to CIL ... [by] obtain[ing]
the patently unreliable E [L Y] Report, after controlling
and manipulating 2$$  both the process of its creation and
its ultimate conclusion, only to advance their individual
interests of avoiding liability for their misconduct in
causing the fraudulent transfer of CIL's shares in CENA
[Group], and not for any legitimate business purpose.” EX
O6F.

+,#��ay1an�)slands�)nsol*#ncy�:roc##dings
Gn April 2, 2013, CIL filed a petition commencing the
Cayman Islands Insolvency Hroceedings in the Grand
Court of the Cayman Islands Ethe “�ay1an��our�”F. EX
117F. Gn May 31, 2013, those provisional liquidation
proceedings were converted to Court-supervised official
liquidation proceedings, and Messrs. Heter Anderson
and Matthew Wright, who were the joint provisional
liquidators in place as of the commencement of the
proceedings, were appointed as joint official liquidators
Ethe “Aoin�� �i@uida�ors” or “A/�s”F. By order dated
September 30, 2013, this Court EHeck, J.F approved an
International Hrotocol among the Trustee and Joint
Liquidators. See Grder Approving International Hrotocol
Respecting the Administration of the Debtor's Estate
[Case No. 13S11272, ECF No. 56]. A copy of the
International Hrotocol is annexed as Exhibit A to
that order. The Cayman Court likewise sanctioned the
International Hrotocol.

+,#�)n*olun�ary��,ap�#r�%��as#�and�5ul#��((��7isco*#ry
Gn April 22, 2013, three HIK Noteholders Ethe
“:#�i�ioning� �r#di�ors”F filed an involuntary chapter 7
petition against CIL in this Court. EXX 3, 120F. All of
the Hetitioning CreditorsYCyrus Gpportunities Master

Fund II, Ltd., Cyrus Select Gpportunities Master Fund,
Ltd., and Cyrus Europe Master Fund, Ltd.Yare Cayman
Islands entities. At a hearing on May 13, 2013, the Court
granted the involuntary chapter 7 petition. Gn May 14,
2013, the Court entered an order for relief. EXX 126S127F.

Subsequently, on July 3, 2013, the Trustee filed a motion
for an order allowing him to conduct discovery pursuant
to Fed. R. Bankr. H. 2004, and on August 6, 2013, the

Court granted that motion. 16  Thereafter, the Trustee
served document subpoenas on CENA Group and Apollo
seeking a wide variety of documents related to, among
other things, the CENA Restructuring, CENA Group's
assets and liabilities, and the CIL Cash. Gn Gctober
1, 2013, the Trustee served a subpoena on Doulihan
Lokey E“Houli,an”F, which had served as a financial
advisor to CENA Group in connection with the CENA
Restructuring. In total, CENA Group, Apollo, and
Doulihan produced 57,840 documents totaling 372,310
pages in response to the various subpoenas served on
them. The Trustee also served document subpoenas on,
and received productions from, the former directors of
CIL, their legal advisors, MS, E L Y, and perhaps others.

16 See Motion of the Trustee for an Grder Hursuant
to Bankruptcy Rule 2004 Directing the Hroduction
of Documents and the Taking of Depositions [Case
No. 13S11272, ECF No. 37] and Grder Signed on
8W6W2013 Hermitting the Trustee to Conduct Rule 2004
Discovery [Case No. 13S11272, ECF No. 55].

+,#�.d*#rsary�:roc##ding
The Trustee originally commenced this adversary
proceeding on December 8, 2014 through the filing of an
eleven count complaint Ethe “/riginal��o1plain�”F against
the CENA Defendants and the Directors in the United
States District Court for the Southern District of New
York. See Case No. 14cvO671, ECF No. 1 ES.D.N.Y.F.
Under the District Court's Amended Standing Grder
of Reference Re: Title 11, M10S468, No. 12 Misc. 32
ES.D.N.Y. Jan. 31, 2012F EHreska, C.J.F, the District Court
2$%  referred the proceeding to this Court Ethe “.d*#rsary

:roc##ding”F 17  by Grder dated December 16, 2014. See
Case No. 14cvO671, ECF No. 3 ES.D.N.Y.F. Gn February
13, 2015, the CENA Defendants and the Directors filed
separate motions to dismiss many, but not all, of the
claims asserted by the Trustee in the Griginal Complaint.
See ECF Nos. 12S17; ECF Nos. 7S10. In response, on
March 31, 2015, the Trustee filed the Amended Complaint
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against the Defendants. See Adv. Hroc. No. 14S02442,
ECF No. 21.

17 Upon referral, this Court opened an adversary
proceeding numbered 14S02442. See ECF No. 1S2.

The Amended Complaint consists of 1O claims for relief
asserted against some or all of the CENA Defendants andW
or the Directors. To summarize, those claims consist of:

A. The Trustee's claims to avoid the CENA Equity
Transfer andWor recover the value thereof: EiF as
a fraudulent conveyance under state, federal and
foreign law ECounts 1S3F; EiiF as having been
effectuated in violation of the automatic stay of
section 362 of the Bankruptcy Code ECount 4F; EiiiF as
an unauthorized post-petition transfer under section
54O of the Bankruptcy Code ECount 5F; and EivF to
compel the turnover of the New CENA Shares as
estate property under section 542 of the Bankruptcy
Code ECount 6F.

B. The Trustee's claims to recover damages from the
Directors and all or some of the CENA Defendants
based upon: EiF the Directors' alleged breach of their
fiduciary duties ECounts 7 L 12F; EiiF the CENA
Defendants' alleged aiding and abetting, or otherwise
assisting in, the breach of the fiduciary duties ECounts
8, O L 12F.

C. The Trustee's claims to recover damages from CENA
Doldings based upon its alleged conversion of the
New CENA Shares ECount 10F or its alleged unjust
enrichment in retaining the CENA Equity Transfer
ECount 11F.

D. The Trustee's claims to recover from some or all of
the CENA Defendants: EiF the CIL Cash ECounts 13 L
17F; EiiF damages based upon their alleged conversion
of the CIL Cash ECount 14F or their alleged unjust
enrichment in retaining the CIL Cash ECount 15F; and
EiiiF damages for the alleged breach of their agreement
to pay the CIL Cash to the Debtor ECount 16F.

E. To the extent the CENA Equity Transfer is
avoided as a fraudulent conveyance, the Trustee
seeks to disallow the claims of CENA Group, CENA
Doldings and CENA Finance under section 502EdF
of the Bankruptcy Code ECount 18F. The Trustee
also seeks to equitably subordinate the claims of

all Defendants pursuant to section 510EcF of the
Bankruptcy Code ECount 1OF.

+,#�3o�ions��o�7is1iss
None of the Defendants has answered the Amended
Complaint. Instead, the CENA Defendants and Directors
have filed separate motions to dismiss all or select Counts
of the Amended Complaint. The Trustee opposes both
motions.


�� C
�� ������a���� �o��o� �o �������
Briefly, the CENA Defendants contend that select Counts
of the Amended Complaint should be dismissed as to some
or 2$&  all of them named in those Counts, pursuant to
Federal Rules of Civil Hrocedure 12EbFE2F andWor 12EbFE6F.
To that end, the CENA Defendants assert:

Counts 13S1O should be dismissed against CENA
Finance pursuant to Rule 12EbFE2F for lack of personal
jurisdiction.

Counts 1, 2, and 3, alleging fraudulent transfer and
avoidance under Sections 544EbF, 548EaFE1FEAF, 548EaF
E1FEBF, 550EaF, and 551 of the Bankruptcy Code, should
be dismissed because those claims allegedly seek the
improper extraterritorial application of the Bankruptcy
Code to an alleged transfer of an equity interest in
a U.K. entity ECENA GroupF from a Cayman Island
entity ECILF to a Marshall Islands entity ECENA
DoldingsF. Alternatively, they contend that principles
of international comity dictate that the fraudulent
transfer claims should be dismissed because the interests
of the Cayman Islands in adjudicating this dispute far
outweigh those of the United States.

Counts 1, 2, 3, 5, 6, 10, 11, and 12 should all be dismissed
pursuant Rule 12EbFE6F on the grounds that those
Counts fail to state claims for relief because the Trustee
has failed to plead factual allegations raising a plausible
inference that CIL's equity interest in CENA Group had
value at the time of the CENA Restructuring.

In addition, and in the alternative, they contend that the
following claims should be dismissed pursuant to Rule
12EbFE6F:

Count 6 ETurnover of CENA equityF should be
dismissed as to CENA Doldings Eonly named
defendantF on the ground that the shares issued to
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CENA Doldings that the Trustee seeks to recover are
not and never were property of the CIL estate.

Count 10 EConversion of CENA equityF should
be dismissed as to CENA Doldings Eonly named
defendantF because an intangible interest in property
Esuch as equity ownershipF cannot be the subject of a
conversion claim, and in any event, CIL consented to
the transfer.

Count 12 EAiding and Abetting Fraud under New York
lawF should be dismissed as to CENA Group and CENA
Doldings Eonly named CENA DefendantsF because
the Trustee has not pled any underlying “fraud,” and
to the extent the alleged fraudulent transfer is the
“fraud,” neither New York law nor the Bankruptcy
Code recognizes a claim for aiding and abetting a
fraudulent transfer.

Count 13 ETurnoverYCIL CashF should be dismissed
as to all CENA Defendants because there is a dispute as
to whether the CIL Cash is CIL's property.

Count 14 EConversion of CIL CashF should be
dismissed as to all the CENA Defendants because
Dutch law does not recognize the tort of conversion;
alternatively, if New York law is applicable, it should
be dismissed as to CENA Group and CENA Doldings
because they are not liable for the acts of CENA
Finance, their subsidiary.

Count 15 EUnjust EnrichmentYCIL CashF should be
dismissed as to CENA Group and CENA Doldings,
because they are not liable for the acts of CENA
Finance, their subsidiary.

Count 16 EBreach of ContractYCIL CashF should be
dismissed as to all CENA Defendants because the
Trustee has not alleged any of the elements of breach of
contract.

Count 17 EInjunctive ReliefF should be dismissed as to
all CENA Defendants because neither New York nor
Dutch law recognizes any such cause of action.

Finally, the CENA Defendants contend that Counts 14S
17 should be dismissed 2$'  against CENA Finance based
on forum non conveniens.


�� ��r���or�� �o��o�� �o �������

The Directors are named only in Counts 4, 7, 12, and 1O
of the Amended Complaint.

Turner moves pursuant to Rule 12EbFE6F to dismiss
Counts 4 ENiolation of the Automatic StayF and 12
EConspiracy under Cayman Islands lawWAiding and
abetting fraud under New York lawF for failure to
state a claim. EAs to the latter, Turner joins in the
CENA Defendants' assertion that the Trustee has failed
to plead facts raising a plausible inference that CIL's
equity interest in CENA Group had value at the time of
the CENA Restructuring.F

Beith moves pursuant to Rule 12EbFE2F to dismiss the
Amended Complaint in its entirety for lack of personal
jurisdiction. In addition, Beith joins Turner's Rule 12EbF
E6F motion to dismiss Counts 4 and 12 of the Amended
Complaint.

Su11ary�o-��,#��our�=s�5#solu�ion�o-��,#�3o�ions
After the motions were submitted, the Trustee agreed to:

EiF dismiss Count 6, without prejudice;

EiiF dismiss Count 12Yonly to the extent of aiding
and abetting fraud under NYS law, as to all named
defendants, without prejudice;

EiiiF dismiss Count 16, without prejudice; and

EivF dismiss Count 17.

Accordingly, to the extent that they relate to those Counts,
the motions are denied, as moot. The Court summarizes
the resolution of the balance of the motions, as follows:

5ul#���G>CG�C�5#li#-

The Court lacks personal jurisdiction over Beith and
CENA Finance, and, as such all Counts alleged against
Beith ECounts 4, 7, 12 L 1OF and CENA Finance
ECounts 13S1OF are dismissed, with leave to replead
within 45 days of the entry of this Memorandum
Decision.

5ul#���G>CG$C�5#li#-

The CENA Equity Transfer that the Trustee seeks to
avoid pursuant to sections 544, 548 and 550 of the
Bankruptcy Code in Counts 1, 2 and 3 was a foreign
transfer and those sections of the Bankruptcy Code do
not apply extraterritorially. Moreover, by application
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of the principles of international comity, Cayman law
is applicable to the resolution of the avoidance claims.
Accordingly, Counts 1, 2 and 3 are dismissed, with
prejudice, except that the Trustee will be permitted to
assert an intentional fraudulent transfer claim herein,
under Cayman law, divorced of any aspect of the
Bankruptcy Code.

The Trustee has alleged plausibly that CENA Group
was solvent at the time of the CENA Restructuring, thus
the CENA Defendants' motion to dismiss Counts 1, 2,
3, 5, 6, 10, 11, and 12 on that basis is denied.

Turner's motion EiF to dismiss Count 4 ENiolation of
Automatic StayF is granted; and EiiF to dismiss Count
12 EConspiracy Cayman Islands lawF is denied. Those
rulings apply equally to Beith, as necessary.

The motion to dismiss Count 10 EConversion of CENA
EquityF as against CENA Doldings is granted, without
leave to replead.

The motion to dismiss Count 13 ETurnoverYCIL CashF
as against all CENA Defendants is denied.

The motion to dismiss Count 14 EConversionYCIL
CashF against all CENA 2%(  Defendants is granted,
without leave to replead.

The motion to dismiss Count 15 EUnjust Enrichment
YCIL CashF against CENA and CENA Doldings is
granted, without leave to replead.

The motion to dismiss Counts 14S17 against CENA
Finance based on forum non conveniens is denied.

7iscussion

The Court will first address the Rule 12EbFE2F motions
filed by Beith and CENA Finance to dismiss the Amended
Complaint for lack of personal jurisdiction over them.
Federal Rule of Civil Hrocedure 12EbFE2F provides for the
dismissal of a defendant in a lawsuit based upon a lack
of personal jurisdiction. See Fed. R. Civ. H. 12EbFE2F.
To survive a 12EbFE2F motion, “a plaintiff must make a
prima facie showing that jurisdiction exists.” ,)omas v.
(s)croft, 470 F.3d 4O1, 4O5 E2d Cir. 2006F; see also Metro.
/ife Ins. Co. v. Ro+ertson1Ceco Corp., 84 F.3d 560, 566
E2d Cir. 1OO6F E“Gn a Rule 12EbFE2F motion to dismiss
for lack of personal jurisdiction, the plaintiff bears the

burden of showing that the court has jurisdiction over the
defendant.”F Ecitation omittedF. “This prima facie showing
[of jurisdiction] Umust include an averment of facts that,
if credited by the ultimate trier of fact, would suffice
to establish jurisdiction over the defendant.K ” 4'Neill v.
(sat ,rust Reg. 3In re ,errorist (ttac&s on Septem+er 77,
89975, 714 F.3d 65O, 673 E2d Cir. 2013F Equoting C)loe v.
:ueen Bee of Beverl' .ills, //C, 616 F.3d 158, 163 E2d
Cir. 2010FF; see also Marine Midland Ban&, N.(. v. Miller,
664 F.2d 8OO, O04 E2d Cir. 1O81F Estating that “the plaintiff
need make only a prima facie showing of jurisdiction
through its own affidavits and supporting materials”F. In
determining whether the plaintiff has met this burden,
the court should construe all pleadings in the light most
favorable to the plaintiff and resolve all factual disputes
in the plaintiff's favor, see %icard v. Co)mad Sec. Corp.
3In re Bernard /. Madoff Inv. Sec. //C5, 418 B.R. 75, 80
EBankr. S.D.N.Y. 200OF, but will not draw argumentative
inferences in the plaintiff's favor, nor accept as true legal
conclusions couched as a factual conclusion. See In re
,errorist (ttac&s, 714 F.3d at 673.

���  ��� Rule 7004EfF provides that a bankruptcy court
may exercise personal jurisdiction over a defendant
properly served under Rule 7004, “[i]f the exercise of
jurisdiction is consistent with the Constitution and laws
of the United States.” Fed. R. Bankr. H. 7004EfF. Neither
Beith nor CENA Finance contests service of process.
Accordingly, “the only remaining inquiry for [this Court]
is whether exercising personal jurisdiction over [them]
would be consistent with the Due Hrocess Clause of the
Fifth Amendment.” Bic&erton v. Bo;el S.(. 3In re Bo;el
S.(.5, 434 B.R. 86, O7 EBankr. S.D.N.Y. 2010F Eciting
<nron Corp. v. (rora 3In re <nron Corp.F, 316 B.R. 434,
440, 444S45 EBankr. S.D.N.Y. 2004F. That analysis has
two components: EiF whether the defendants have the
requisite “minimum contracts” with the relevant forum
such that the exercise of personal jurisdiction “does not
offend traditional notions of fair play and substantial
justice,” and EiiF whether the exercise of jurisdiction is
reasonable in the circumstances. See Int'l S)oe Co. v.
Was)ington, 326 U.S. 310, 316, 66 S.Ct. 154, O0 L.Ed.
O5 E1O45F Ecitations omittedF; (sa)i Metal Indus. Co. v.
Superior Court of Cal., 480 U.S. 102, 113, 107 S.Ct. 1026,
O4 L.Ed.2d O2 E1O87F. In bankruptcy cases, the relevant
forum is not a particular state, but the “United States at
large.” See, e.g., Cruisep)one, Inc. v. Cruise S)ips Catering
and Servs. N.=. 3In re Cruisep)one, Inc.5, 278 B.R. 325,
331 EBankr. E.D.N.Y. 2002F Ecitations 2%�  omittedF. Cf.
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C)ew v. Dietric), 143 F.3d 24, 27 E2d Cir. 1OO8F E“When
a complaint asserts federal jurisdiction, Rule 4 of the
Federal Rules of Civil Hrocedure now extends the reach of
federal courts to impose jurisdiction over the person of all
defendants against whom federal law claims are made and
who can be constitutionally subjected to the jurisdiction
of the courts of the United States.”F Einternal quotation
marks and citation omittedF.

�!�  �$�  �%� In examining whether a defendant has the
requisite “minimum contacts” with the forum, courts
distinguish between “specific” and “general” personal
jurisdiction. See In re ,errorist (ttac&s, 714 F.3d at 673
Eciting Metro. /ife Ins. Co., 84 F.3d at 567S68F. Specific
jurisdiction depends on an affiliation between the forum
and the underlying controversy, where the controversy
relates to or arises out of a defendant's contacts with the
forum. See Britis) (m. Ins. v. Fullerton 3In re Britis) (m.
Ins. Co., /td.5, No. 11-03118, 2013 WL 1881712, at T2
EBankr. S.D. Fla. April 30, 2013F. “For a State to exercise
jurisdiction consistent with due process, the defendant's
suit-related conduct must create a substantial connection
with the forum State.” Walden v. Fiore, 571 U.S. 277,
134 S.Ct. 1115, 1122, 188 L.Ed.2d 12 E2014F. In contrast,
general or all-purpose jurisdiction “is not related to the
events giving rise to the suit, and thus, courts impose
a more stringent minimum contacts test, requiring the
plaintiff to demonstrate the defendant's Ucontinuous and
systematic general business contactsK with the forum at
the time the initial complaint was filed.” In re ,errorist
(ttac&s, 714 F.3d at 674 Equoting .elicopteros Nacionales
de Colom+ia, S.(. 466 U.S. 408, 414S16 L n.O, 104
S.Ct. 1868, 80 L.Ed.2d 404 E1O84FF; see also -ood'ear
Dunlop ,ires 4perations, S.(. v. Brown, 564 U.S. O15,
O1O, 131 S.Ct. 2846, 180 L.Ed.2d 7O6 E2011F E“A court
may assert general jurisdiction over foreign Esister-state or
foreign-countryF corporations to hear any and all claims
against them when their affiliations with the State are so
Ucontinuous and systematicK as to render them essentially
at home in the forum State.” Equoting Int'l S)oe, 326 U.S.
at 317, 66 S.Ct. 154FF.

�&� If the threshold “minimum contacts” is met, a
court must then evaluate whether exercising personal
jurisdiction over a defendant is “reasonable” based
upon the following factors: E1F the burden that the
exercise of jurisdiction will impose on the defendant;
E2F the interests of the forum state in adjudicating the
case; E3F the plaintiff's interest in obtaining convenient

and effective relief; E4F the interstate judicial system's
interest in obtaining the most efficient resolution of the
controversy; and E5F the shared interest of the states in
furthering substantive social policies. See (sa)i Metal
Indus., 480 U.S. at 113, 107 S.Ct. 1026 Eciting World1Wide
=ol&swagen v. Woodson, 444 U.S. 286, 2O2, 100 S.Ct. 580,
62 L.Ed.2d 4O0 E1O80FF; see also N. 2erse' Media -rp.,
Inc. v. Nunn, No. 13ScivS16O5, 2013 WL 5303816, at T4
ES.D.N.Y. Sept. 20, 2013F EsameF Ecitations omittedF.

Mark Beith and CENA Finance contend that they are not
subject to this Court's jurisdiction and that, as such, the
Court must dismiss each of them from this lawsuit. The
Court considers those matters below.

3ark�B#i�,
�'� Beith is a U.K. citizen who resides in London. See

Beith Decl. X 2. De has never maintained a residence in
New York or owned real property here, and was employed
by Apollo Management International LLH, based in its
London office. Id. XX 3S5. The Trustee does not dispute
that the Court lacks general personal jurisdiction over
Beith. Cf. 2%�  Sonera .olding, B.=. v. Cu&urova .olding
(.S., 750 F.3d 221, 225 E2d Cir. 2014F Enoting that
“[t]he paradigm forum for general jurisdiction over an
individual is the individual's domicile, his home.”F, cert.
denied, 571 U.S. 882, 134 S.Ct. 2888, 18O L.Ed.2d 837
E2014F. Instead, the Trustee argues that the Court may
exercise specific personal jurisdiction over Beith because
EiF Beith was physically present in the United States when
he allegedly breached his fiduciary duties to CIL and
allegedly conspired with the other Defendants to commit
the CENA Equity Transfer, and EiiF Beith utilized and
controlled agents in the United States in furtherance of the
alleged misconduct. See Trustee's Gpp'n at 78.

Turning first to Beith's activities in the United States,
Beith concedes that in December 2012, he visited the U.S.
“for a personal vacation,” and that during his visit, he
“spent a small amount of time working on CIL matters.”
Beith Decl. X 14. Dowever, he says that those matters
“were, at best, only tangentially related” to his “April
1, 2013 decision, in [his] capacity as a CIL director, to
authorize CENA to issue new shares to CENA Doldings.”

Id. X 16. 18  The Trustee has a very different view of Beith's
visit. De maintains that Beith did much more that attend
to “ministerial matters” during his visit to New York, and
alleges in the Amended Complaint that while he was in the
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United States, Beith took the following actions in breach
of his duties to CIL and in furtherance of his alleged
misconduct:

V Working from New York headquarters, Beith
finalized Appleby's retention as CIL's Cayman
Islands counsel. Am. Compl. X 50.

V Beith allegedly addressed CIL's finances, including
the CIL Cash, as follows: EiF exchanged emails
regarding opening a CIL bank account with EaF
CENA personnel, EbF Mintz Levin and EcF Turner; EiiF
communicated with CENA personnel concerning the
CIL Cash; and EiiiF discussed the CIL Cash with a
senior Apollo employee at an in-person meeting in
New York. Id. X 12O.

V Beith allegedly addressed matters relating to
conflicts of interest, as follows: EiF Beith drafted
correspondence to, and received correspondence
from, an attorney regarding plans for McDougal's
possible resignation as CFG Eid. X 54F; EiiF on
December 27, 2012, Haul Ricotta of Mintz Levin,
acting for and reporting to Beith, conducted
communications with Akin Gump Strauss Dauer L
Feld LLH, CENA Group's U.S. counsel, regarding
the possible resignations of Turner from the board
of CENA and McDougal from CIL Eid.F; and EiiiF
on December 2O, 2012, Beith requested and received
advice from Mintz Levin about whether Wetherall
should resign. Id.

V During the course of Beith's physical presence in the
United States in December 2012, Beith met in person

with Harker. Id. X 25. 1O

2%�  The Trustee asserts that those facts demonstrate that
Beith's conduct in the United States related to advancing
Apollo's scheme, and, further, that such conduct included
one of the most critical steps in advancing the alleged
scheme: removing CIL's officers Ei.e., Wetherall and
McDougalF and leaving CIL solely under the management
of Beith and Turner, alleged “senior” Apollo employees,
so that there was no one to act as an “honest broker” and
objectively evaluate whether the CENA Equity Transfer
was in the best interest of CIL and its creditors. See
Trustee's Gpp'n at 4S5. The Trustee notes that Beith
suggests that his work in the United States should be
ignored when considering whether the Court has personal
jurisdiction over him because the “formal restructuring

plan that would ultimately lead to the transaction at issue
in this case was not proposed to Turner and me until
late January or early February 2013, after I had returned
to the U.K.” Beith Decl. X 13. The Trustee disputes that
assertion and argues that Beith's actions in New York
must be considered in the context of the restructuring
transaction, particularly in light of Beith's admission that
in late 2012, CENA representatives advised him and
Turner that CENA was contemplating a transaction to
address its balance sheet and equity issues. See Trustee's
Gpp'n at 80 Eciting Beith Decl. X 13F. De maintains that
the groundwork for the CENA Equity Transfer was in
progress before and during Beith's presence in the United

States, and Beith was directly participating in it. 20  Thus,
the Trustee asserts that while the “formal restructuring
plan” for the CENA Equity Transfer may not have
been solidified until a few weeks after Beith's trip to
New York, that does not negate the fact that Beith and
others allegedly were conspiring and working diligently to
effectuate the asset strip while Beith was in New York. See
Trustee's Gpp'n at 80.

18 Beith also denies that he was in the U.S. in January,
February, March or April 2013, and asserts that he
“did not visit the U.S. again until several months after
the transaction at issue in the Amended Complaint
took place.” Beith Decl. XX 17S18.

1O Beith “categorically den[ies]” the Trustee's allegations
that he breached his fiduciary duties or otherwise
engaged in misconduct, and asserts that “[his] conduct
was lawful and appropriate.” Beith Decl. X 12. De
acknowledges that, while in the U.S. in December
2012, he engaged in the following activities:

V De exchanged emails with CENA personnel,
CIL's counsel at Mintz Levin, and Turner
regarding the opening of a bank account in the
U.K. for CIL, and had a telephone call with
Turner regarding the same subject.

V De exchanged emails with Mintz Levin
regarding the resignations of CIL's Chief
Financial Gfficer, Rubin McDougal, and
CIL's Secretary, Dawn Wetherall.

V De exchanged emails with CENA personnel
in an effort to obtain details regarding CIL's
cash pooling arrangements with CENA, and
had one meeting with Michael Jupiter, an
Apollo employee, during which we shared
information and data regarding certain cash
pooling arrangements.

V De met with Stan Harker of Apollo.
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20 To that end, the Amended Complaint alleges the
following:

V Gn or about Gctober 18, 2012, in anticipation
of a restructuring transaction involving CENA
[Group], CIL obtained legal advice regarding
its Directors' fiduciary duties from the
Cayman law firm of Walkers. Am. Compl. X
4O.

V Also in Gctober 2012, Turner and Beith
requested one of Apollo's regular outside
counsel, Mintz Levin in the United States, and
also Appleby, to represent CIL in connection
with the restructuringWrecapitalization of
CENA Group. Id. X 50.

V By November 1O, 2012, CIL, CENA [Group]
and Apollo were working together to
formulate the transfers that would become the
CENA Equity Transfer. Id. X 53.

V Appleby was formally retained in late
December 2012, when Beith, working in the
New York Deadquarters, finalized Appleby's
retention. Id. X 50.

V In late 2012, Beith failed to afford CIL with
a critically needed independent fiduciary to
manage its affairs. Id. X 51.

The Court notes that the Trustee does not allege
that Beith was in the United States in Gctober or
November 2012.

According to the Trustee, those allegations are more than
sufficient to establish personal jurisdiction over Beith
when compared to other cases where courts have found
a prima facie showing of personal jurisdiction based
upon defendants' attendance 2%�  at board meetings.
Id. at 81 Eciting Rus'nia& v. -ensini, 62O F.Supp.2d 203
EN.D.N.Y. 200OF and N.F./. Ins. /td. B' /ines v. B >
B .oldings, Inc., No. O1 CIN 8580, 1OO3 WL 780O0,
at TO ES.D.N.Y. Mar. 18, 1OO3FF. Dowever, those cases
do not advance the Trustee's position. In Rus'nia&, the
plaintiff alleged that the foreign defendants, acting in
their capacity as directors, attended at least two separate
board meetings in New York, at which they breached
their duties by voting to take certain tortious corporate
action. 62O F.Supp.2d at 22O. The Court found that
those allegations were sufficient to defeat a motion to
dismiss for lack of personal jurisdiction. Id. Similarly, in
N.F./. Insurance, the Court summarily concluded that the
allegation that the director defendants held meetings in
New York and breached their fiduciary duties at such
meetings, constituted prima facie evidence of personal
jurisdiction over those individual defendants. 1OO3 WL
780O0, at TO. In contrast, the Trustee's allegations in

support of personal jurisdiction over Beith are based
upon Beith's singular, vacation visit to New York, not in
his capacity as a director of CIL, and not for a board
meeting at which he allegedly committed any tortious acts.
As discussed below, the limited actions he took relating
to CIL matters during that visit were only tangentially
related to the CENA restructuring transactions, and are
insufficient for this Court to exercise specific personal
jurisdiction over Beith.

First, the emails Beith exchanged regarding the opening of
a CIL bank account have no relationship to the underlying
litigation, and the Trustee does not allege any. Likewise,
there are no allegations in the Amended Complaint that
Beith and Harker had discussed anything related to the
CENA Group restructuring transaction during their in-
person meeting. Indeed, the Trustee does not describe

what Beith and Harker had discussed at their meeting. 21

Lastly, the emails Beith allegedly exchanged with CENA
Group personnel regarding the CIL Cash actually
pertained to a “CILWCENA reimbursement agreement,”
not the CIL Cash. See emails dated 12W28W12 and 12W2OW12
regarding CILWCENA reimbursement agreement ENovick
Decl., Ex. MF [ECF No. 40S13]; see also Dr'g Tr. at
114:5S7 E“There are also e-mails about a reimbursement
agreement between CENA and CIL, because CENA paid
for some of CIL's expenses.”F. The Trustee does not
allege anywhere in the Amended Complaint that there is
any relationship between the CILWCENA reimbursement
agreement and the CIL Cash. In sum, these actions taken
by Beith in New York do not give rise to the causes of
action asserted against him, and thus cannot form the
basis of specific personal jurisdiction over him. See Britis)
(m. Ins. Co. /td., v. Fullerton 3In re Britis) (m. Ins. Co.,
/td.5, No. 0OS35888, 2013 WL 188712, at T4 EBankr. S.D.
Fla. April 230, 2013F E“For this Court to exercise specific
personal jurisdiction over [defendant], the cause of action
against him must relate to or arise from his contacts with
the United States.”F.

21 In the Trustee's Gpposition, the Trustee sought
to conduct additional discovery to “ascertain the
extent of Beith's activities in the United States.”
Trustee's Gpp'n at 87. As of the date of this
Memorandum Decision, however, the parties have
concluded discovery. See Letter dated June O, 2016
[ECF No. 85] E“[W]e write to request a status
conference to discuss the trial of this case now that
the parties have substantially completed fact and
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expert discovery.”F. The Court thus assumes that
the Trustee's request for additional discovery as to
Beith's activities in the United States, for purposes of
establishing personal jurisdiction, is now moot.

2%!  Beith's relevant contacts with the United States,
upon which the Trustee seeks to assert personal
jurisdiction, boil down to several emails Beith exchanged
regarding the resignation of McDougal and Wetherall and
finalizing Appleby's retention as CIL's Cayman counsel,
and a meeting with Michael Jupiter that may have related
to the CIL Cash, while on vacation in the United States
four months prior to the CENA restructuring transaction.
Those acts do not rise to the level of “material elements”
of the CENA restructuring transaction, which, according
to the Amended Complaint, involved multiple steps over
an eight-month period. Moreover, it is not enough that
the alleged conduct has some connection to the forum; the
alleged conduct must have a substantial connection. See
Walden v. Fiore, 134 S.Ct. at 1121. While Beith's email
correspondence regarding the resignation of Wetherall
and McDougal, and Appleby's retention, are alleged to be
related to the litigation, specific personal jurisdiction also
requires a defendant to “purposefully direct[ ] his activities
toward the forum[.]” In re (stra?eneca Sec. /itig.,
55O F.Supp.2d 453, 466S67 ES.D.N.Y. 2008F Ecitation
omittedF. The Trustee does not contend that Beith went
to New York for the purpose of finalizing Appleby's
retention and corresponding with Mintz Levin regarding
the resignations of Wetherall, McDougal andWor Turner.
Rather, these email exchanges were only “incidental” to
the pre-existing discussion regarding the resignations and
Appleby's retention. See, e.g., =isual Footcare ,ec)., //C
v. CFS (llied .ealt) <duc., //C, No. 13 Civ. 4588, 2014
WL 772215, at T8 ES.D.N.Y. Feb. 21, 2014F Eexplaining
that individual defendant's three meetings in New York
with the plaintiff were “largely incidental” to the existing
contractual relationship where defendant was traveling
to New York for other business, and thus concluding
that there was no specific jurisdictionF. As to Beith's
alleged meeting with Jupiter, although the Court must
accept as true the Trustee's allegation that the meeting

was regarding the CIL Cash, 22  the mere fact that the
CIL Cash was discussed in a meeting does not render that
discussion or that meeting a tortious act. The Trustee does
not allege that a decision was made, or that a transaction
or other action was undertaken in respect of the CIL Cash
during that meeting. See id. at T7 Efinding lack of personal
jurisdiction over individual defendant who had thrice
traveled to New York for meetings because “the record

discloses no concrete transactions that were conducted
during these meetings.”F. In short, it cannot be said that
simply by meeting with Jupiter regarding the CIL Cash
and exchanging limited emails during his vacation to the
United States, that Beith had purposefully availed himself
of the privileges and benefits of the forum such that he
should reasonably anticipate being haled into court here.
See World1Wide =ol&swagen Corp., 444 U.S. at 2O7, 100
S.Ct. 580.

22 According to Beith, that meeting was regarding
certain cash pooling agreements, not the CIL Cash.

��(�  ���� It is settled that under New York law, a court
“may exercise jurisdiction over a defendant who acted
though an agent even if that defendant never physically
entered New York.” In re Sumitomo Copper /itig., 120
F.Supp.2d 328, 336 ES.D.N.Y. 2000F Eciting Kreutter v.
McFadden 4il Corp., 71 N.Y.2d 460, 46O, 522 N.E.2d
40, 45, 527 N.Y.S.2d 1O5, 200 E1O88FF. It is equally the
case that while the “status as a corporate officer does
not automatically subject a defendant to personal 2%$
jurisdiction in any forum where the company is subject
to jurisdiction ... a defendant's status as an employee or
corporate officer “does not somehow insulate them from
jurisdiction.” Bic&erton v. Bo;el S.(. 3In re Bo;el S.(.5,
434 B.R. 86, OO EBankr. S.D.N.Y. 2010F Equoting Calder
v. 2ones, 465 U.S. 783, 7O0, 104 S.Ct. 1482, 1487, 7O L.Ed.
2d 804, 813F.

���� As an alternative argument, the Trustee contends
that the Amended Complaint makes a prima facie showing
that the Court can exercise specific personal jurisdiction
over Beith on the basis of actions taken by CIL in the
United States at Beith's direction andWor through his
agents. Trustee's Gpp'n at 84. In support of this agency
argument, the Trustee relies on Nelson (. ,a'lor Co., Inc.
v. ,ec). D'namics -rp. Inc., No. O5-CN-0431, 1OO7 WL
176325, at T5 EN.D.N.Y. Apr. 7, 1OO7F E“����o� 
a��or”F.
In that case, the plaintiffs, all New York residents, sued
Technology Dynamics Group, Inc. E“+79HF, a Delaware
corporation and TDG's directors, David Wensley and
George Grauer, for damages occasioned by their alleged
breach of a loan agreement Ethe “.gr##1#n�”F and
securities fraud. Wensley and Grauer were California
residents who collectively held 61.5P of TDG's stock.
Among other things, the defendants moved to dismiss the
complaint for lack of personal jurisdiction. In denying
TDG's motion, the district court found that the complaint
alleged sufficient contacts between TDG and New York



530

VIEWS FROM THE BENCH, 2018

In re CIL Limited, 582 B.R. 46 (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 28

since it asserted that TDG's president, Gerald Bench,
negotiated the terms of the Agreement in New York.
Id. The district court also denied Wensley and Grauer's
motion. There was no dispute that Wensley and Grauer
had not been in New York in connection with the
negotiation of the Agreement. They contended that Bench
did not act at their direction and that, as such, his contact
with New York could not subject them to jurisdiction
in New York. Id. at T4. The district court disagreed and
found that the directors were subject to jurisdiction in New
York for purposes of New York's long arm statute, N.Y.

Civ. Hrac. L. L R. I 302EaFE1F, 23  because they benefitted
from and consented to Bench's activities in New York. Id.
at T5. In doing so, the district court relied on Kreutter v.
McFadden 4il Corp., 71 N.Y.2d 460, 527 N.Y.S.2d 1O5,
522 N.E.2d 40 E1O88F. There, the New York Court of
Appeals held that an out-of-state corporate officer who
has not personally transacted business in New York, can
still be subject to personal jurisdiction under I 302EaFE1F
of New York's long-arm statute, if it can be shown that
the corporation transacted business in New York as the
officer's agent. Id. at 467, 522 N.E.2d 40, 45, 527 N.Y.S.2d

1O5, 200. 24  The Kreutter court 2%%  explained that even
though the plaintiff had no direct dealings with the out-of-
state officer, and dealt only with the corporation in New
York:

[a] [p]laintiff need not establish a
formal agency relationship between
defendants and [the corporation]....
De need only convince the court
that [the corporation] engaged in
purposeful activities in this State in
relation to [plaintiff's] transaction
for the benefit of and with the
knowledge and consent of the [ ]
defendants and that they exercised
some control over [the corporation]
in the matter.

Id.Applying that standard, the Nelson ,a'lor court found
that the complaint alleged sufficient facts to defeat the
directors' motion to dismiss based on the following:

V Wensley and Grauer owned 61.5P of the outstanding
shares of TDG.

V At all relevant times, Wensley and Grauer had
“absolute and total control” of TDG.

V The plaintiffs had “daily conversations” with Grauer
regarding the exact terms and provisions of the
Agreement.

V Wensley and Grauer controlled the day-to-day
activities of TDG and “every detail” of TDG's
relationship with the plaintiffs.

V Although both Wensley and Grauer claimed to have
been ignorant of Bench's activities in New York, the
plaintiff's had alleged facts showing that based upon
their level of control over TDG and their control
of the negotiations, Wensley and Grauer “well may
have consented to Bench's activities for the benefit of
[TDG] and [TDG's] controlling shareholders.”

Id.

23 Section 302EaFE1F states:
As to a cause of action arising from any of the acts
enumerated in this section, a court may exercise
personal jurisdiction over any non-domiciliary, or
his executor or administrator, who in person or
t)roug) an agent:
1. transacts any business within the state or
contracts anywhere to supply goods or services in
the state[.]

N.Y. Civ. Hrac. L L R. I 302EaFE1F. EMcKinney 2017F
Eemphasis addedF.

24 In Kreutter, the court held that an individual
defendant EDownman, a corporate officer of
McFadden Gil Corporation, a Texas corporationF
and a corporate defendant EDarmony Drilling Co., a
Texas corporationF transacted business in New York
within the meaning of I 302EaFE1F, through an agent,
McFadden Company, a Texas corporation that was
licensed to do business in New York and had its
principal place of business in New York. 71 N.Y.2d
at 464, 527 N.Y.S.2d 1O5, 522 N.E.2d 40. The court
held that personal jurisdiction could be exercised over
Downman and Darmony even though the plaintiff
did not deal directly with McFadden Gil, Darmony
or Downman. The court also found that the plaintiff
dealt with McFadden Company in New York, as the
agent of the Texas defendants so that its actions were
attributable to them and supported the assertion of
jurisdiction over them.

The Trustee contends that “Beith's conduct easily meets
[the Nelson ,a'lor ] standard.” Trustee's Gpp'n at 83.
De asserts that that CIL's fate was determined by parties
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acting in the United States, and those parties were directed
in material part by Beith. To that end, the Trustee asserts
that:

V As one of two directors of CIL, Beith dominated the
affairs of CIL, and he exploited that control to benefit
himself and Apollo. Am. Compl. XX 11, 24, 50S56.

V From the outset of the CENA “restructuring,”
Beith assembled a team of conflicted United States
actors to further the objectives of the CENA Equity
Transfer. Id. X 4O.

V Beith retained and controlled Apollo's regular outside
counsel, Mintz Levin in the United States, to play an
instrumental role in transferring CENA's equity from
CIL to CENA Doldings. Id. XX 50S51, 56S57.

V Beith utilized Mintz Levin to arrange and supervise
vacuous negotiations between CIL and CENA's legal
representatives and a secretive board meeting to
enable CIL's interest in CENA to be wiped out. Id. X
56.

V Beith manipulated and changed the E L Y report while
it was being prepared by E L Y's New York valuation
team. Id. XX 64, 76, 78.

V In the Chapter 7 Case, CIL, while it was still under
the control of Beith, attempted to misuse the E L
Y Report to create a misleading impression in this
Court that Beith and 2%&  Turner relied on the E L
Y Report to justify the CENA Equity Transfer. Id. XX
65, 121S22.

See Trustee's Gpp'n at 83S84. 25  The Trustee misplaces his
reliance on Nelson ,a'lor. First, Beith is not a controlling
shareholder of CIL and CIL is not a closely held
corporation. Cf. Kara+u Corp. v. -itner, 16 F.Supp.2d
31O, 326 n.6 ES.D.N.Y. 1OO8F ESotomayor, J.F Enoting that
“[c]ases finding the benefit prong of Kreutter to be satisfied
typically have involved claims against the controlling
shareholders of closely held corporations ... ”F. Next, in
Nelson ,a'lor, the “agent” was the corporate president
and the directors controlled the day-to-day activities of
TDG and “every detail” of TDG's relationship with the
plaintiffs. Dere, in contrast, the alleged “agents” are
not CIL's employees or officers. Instead, the Amended
Complaint makes clear that the purported “agents” were
the professionals retained as outside service providers by
CIL and for CILYnamely, Haul Ricotta at Mintz Levin

and the valuation team of E L Y. See, e.g., Am. Compl.
X 51 Ereferring to CIL's counsel at Mintz LevinF; X 57
E“Ricotta also proposed that CENA should file a chapter
7 case Ea U.S. proceedingF for the obligor of the CIL Cash
as a means of frustrating the ability of CILYhis firm's
clientYto recover the CIL Cash.”F; X 62 E“In early January
2013, Beith spoke to representatives of E L Y about
providing an opinion concerning restructuring options for
CIL and the value of CENA's shares.”F. Neither Mintz
Levin nor E L Y were retained by Beith as his personal
advisors, and Beith is not alleged to have control over
the day to day activities of these third-party professionals.
Even where courts have found personal jurisdiction
“predicated upon activities performed in New York for
a foreign corporation,” by an agent or professional, the
standard requires that “[t]he agent must be primarily
employed by the defendant and not engaged in similar
services for other clients.” Wiwa v. Ro'al Dutc) %etroleum
Co., 226 F.3d 88, O5 E2d Cir. 2000F Eciting Miller v. Surf
%roperties, Inc., 4 N.Y.2d 475, 481, 176 N.Y.S.2d 318,
151 N.E.2d 874 E1O58FF Eemphasis addedF. Cf. Rates ,ec).
Inc. v. Ce*uel Commc'ns, //C, 15 F.Supp.3d 40O, 416
ES.D.N.Y. 2014F Enoting that “[t]he bar for a plaintiff to
establish agency in the jurisdictional context is set high,”
and declining to find agency relationship for purposes of
personal jurisdiction where plaintiff did not allege that
third-party networks in New York were operated “solely
at the behest of [the defendant] and not for other clients
lacking network infrastructure in the area.”F. Dere too, the
Trustee has not alleged, and cannot possibly allege, that
Mintz Levin was providing legal services solely to Beith,
or that E L Y did not provide similar valuation services
for other clients, to render them binding agents of 2%'
Beith in the jurisdictional context. In short, Mintz Levin
and E L Y are not Beith's agents and personal jurisdiction
over Beith cannot be based upon actions taken by Mintz
Levin and E L Y in the forum. See Nursan Metalur@i
<ndustrisi (.S. v. MA= ,4RM -<R,R6D, No. 07 CN
7687, 200O WL 53605O, at T2 ES.D.N.Y. Feb. 27, 200OF
E“The attorneys and the investor relations firm allegedly
retained by Defendant Torm are considered independent
contracts for jurisdictional purposes. Their activities may
not be deemed, under agency law, to be attributable to
Defendant Torm.”F; see also Indem. Ins. Co. of Nort)
(m. v. K1/ine (m., Inc., No. 06 Civ. 0615, 2007 WL
1732435, at T4 ES.D.N.Y. June 14, 2007F Econcluding that
defendant's outside sales representatives and pro-staff are
not defendant's employees or agentsF.



532

VIEWS FROM THE BENCH, 2018

In re CIL Limited, 582 B.R. 46 (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. "0

25 The Trustee also asserts that “Beith was also,
throughout, not just a director of CIL but a director
of Eand investor inF Apollo, which the [Amended]
Complaint alleges to have committed numerous acts
in the U.S.” Trustee's Gpp'n at 84. To the extent the
Trustee is asserting that Beith is subject to jurisdiction
in the U.S. based upon Apollo's actions in the United
States, the argument fails because Apollo was Beith's
employer, not Beith's agent, see Am. Compl. X 24
E“Upon information and belief, at all times relevant
to this Complaint: Beith was employed by Apollo
Global or an affiliate thereof ...”F, and the Amended
Complaint fails to allege that Beith exercised any
control over Apollo. See, e.g., Nelson ,a'lor, 1OO7
WL 176325, at T5 E“[A] plaintiff need not establish
a formal agency relationship .... [Hlaintiff] need only
convince the court that ... [the defendants] exercised
some control over [the company] in the matter”
and finding that Wensley and Grauer had “absolute
and total control” of TDG, and had controlled the
negotiations with the plaintiffF.

In any event, even beyond Beith's lack of “minimum
contacts” with New York, it is plainly “unreasonable” to
exercise personal jurisdiction over him. As noted above,
the due process analysis consists of two parts: a minimum
contacts test, and a reasonableness analysis. The latter
calls for “an equitable balancing test” of the following
factors: E1F the burden that the exercise of jurisdiction
will impose on the defendant; E2F the interests of the
forum state in adjudicating the case; E3F the plaintiff's
interest in obtaining convenient and effective relief; E4F
the interstate judicial system's interest in obtaining the
most efficient resolution of the controversy; and E5F
the shared interest of the states in furthering social
substantive policies. ,'mos)en&o v. Firtas), No. 11 Civ.
27O4, 2013 WL 1234O43, at T5 ES.D.N.Y. March 27,
2013F Einternal quotation marks and citations omittedF.
“[T]he reasonableness prong of the due process inquiry
evokes a sliding scale: the weaker the plaintiff's showing on
minimum contacts, the less a defendant needs to show in
terms of unreasonableness to defeat jurisdiction.” Id. See
also %orina v. Marward S)ipping Co., No. 05 CIN. 5621,
2006 WL 246581O, at T6, 2006 U.S. Dist. LE[IS 60535, at
T17 ES.D.N.Y. Aug. 24, 2006F E“[I]f a defendant's contacts
with the United States are weak, the plaintiff has to make
a stronger showing of reasonableness in order to show that
jurisdiction over the defendant is proper.”F.

The Trustee argues that it is reasonable to impose personal
jurisdiction over Beith because: E1F Beith has New York

counsel to represent him in CIL's bankruptcy and this
Adversary Hroceeding; E2F Beith has appeared in CIL's
Chapter 7 Case and this Adversary Hroceeding for such
purposes that suit him; E3F Beith committed the acts in
question while employed by one U.S.-based enterprise
EApolloF and a director of another ECILF; E4F there is no
financial hardship because Beith's defense costs are funded
by liability insurance andWor Apollo, and he appears to be
a wealthy individual in his own right; E5F there are frequent
direct flights between New York and London Eand New
York is far easier to travel to than the Cayman IslandF; E6F
Beith periodically spends time in the United States because
his current employerYSilverLakeYlists Beith's location
as New York; and E7F regardless of how the Court decides
the motions to dismiss, this Adversary Hroceeding will
survive and proceed against Turner, who has not moved
to dismiss all of the claims against him, such that Beith
still would be required to give evidence in this case. See
Trustee's Gpp'n at 85S86.

The Trustee's arguments are unconvincing. The Trustee
is incorrect about Beith's location of employment. Beith
works in SilverLake's London office, not in New York.
Likewise, Beith's prior employment with Apollo was out
of Apollo's London office, and nothing in the record
suggests 2&(  that Beith frequently travels to New

York. 26  There is also nothing in the record supporting the
Trustee's speculation that Beith is a “wealthy individual”
and whose costs of litigation is being borne by Apollo
or insurance. In any event, Beith's financial well-being
is of no moment to the reasonableness of forcing him
to defend the litigation here. That Beith has New York
counsel andWor has appeared in this forum in the past
does not negate the burden and hardship imposed on
him in being sued here. The frequency of flights between
New York and London is also irrelevant. Finally, the
Trustee has not articulated what interest a Court sitting in
New York has, and what substantive social policies would
be advanced by U.S. courts, in adjudicating a litigation
between a foreign plaintiff and mostly foreign defendants
over a transaction that took place almost entirely outside
of the United States. While there is undoubtedly an
interest in the plaintiff obtaining convenient and effective
relief, the dismissal of Beith based on lack of personal
jurisdiction does not mean that the Trustee would not
be able to continue this Adversary Hroceeding and
ultimately obtain effective relief. See, e.g., <ternal (sia
Suppl' C)ain Mgmt. 36S(5 Corp. v. C)en, No. 12
CIN. 63O0, 2013 WL 1775440, at T10 ES.D.N.Y. Apr.
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25, 2013F Efinding that application of reasonableness
factors did not favor plaintiff where it would be a
weighty burden for the defendant to defend suit in New
York, which has no interest in determining a dispute
centered around California, and plaintiff's interests are
insufficient to tip the scalesF. Based on the foregoing,
it would be unreasonable for this Court to exercise in
personam jurisdiction over Beith, particularly in light of
the lack of minimum contacts Beith has with New York
as discussed above. See S)erwin1Williams Co. v. (visep,
S.(. De C.=., No. 14SCNS6227, 2016 WL 3548O8, at
T7, 2016 U.S. Dist. LE[IS 10270, at T21 ES.D.N.Y.
Jan. 28, 2016F Estating that “[w]here, however, the
contacts that permit the imposition of jurisdiction under
a minimum contacts analysis are weak, the importance
of the reasonableness factorsYeach of which counsels
against the exercise of jurisdiction hereYare enhanced”
and declining to exercise jurisdiction as unreasonable,
even where minimum contacts had been established Eciting
Ban& Brussels /am+ert v. Fiddler -on;ale; > Rodrigue;,
305 F.3d 120, 12O E2002FF.

26 It is not clear what relevance there is to the fact the
Beith “committed the acts in question while employed
by one U.S.-based enterprise EApolloF and a director
of another ECILF.” As noted above, Beith worked
at Apollo's London location, and CIL is a Cayman
Islands company. Neither of those positions supports
the argument that it would be reasonable for Beith
to be sued in New York for actions taken primarily
outside of the United States.

In sum, the Trustee has not made a prima facie showing
that the Court can assert personal jurisdiction over
Beith. Dowever, after the motions were submitted to and
argued before the Court, the parties conducted further
discovery. That additional discovery may provide details
and information on matters relevant to this Court's
exercise of jurisdiction over Beith. As such, the Amended
Complaint is dismissed against Beith, without prejudice.
The Trustee is granted leave to replead additional facts as
to Beith's contacts with the United States as the basis for
establishing that this Court can exercise jurisdiction over
Beith, within 45 days of the entry of this Memorandum
Decision.

�4?.�"inanc#
CENA Finance seeks to dismiss Counts 13S1O against
it based on a lack of personal jurisdiction. The Trustee
contends that 2&�  the Court has personal jurisdiction

over CENA Finance because EiF CENA Finance
“maintains bank accounts and conducts business in the
United States,” and EiiF CENA Group Global Treasure
Department Ewhich is the entity that oversees CENA
Finance's pooling agreementsF and CENA Finance's in-
house counsel are tied to Douston, Texas. See Trustee's
Gpp'n at O2.

���� Before addressing those assertions, the Court
considers the Trustee's additional contention that the
Court “does not even need” personal jurisdiction over
CENA Finance, because the Trustee's claims to the
CIL Cash are in rem claims. Id. That argument lacks
merit because even assuming, arguendo, that this Court
can exercise in rem jurisdiction over the CIL Cash,
CENA Finance will not be subject to the jurisdiction
of this Court unless its contacts with the United States
satisfy the International S)oe minimum contacts test. See
=iacom Int'l, Inc. v. Melvin Simon %roductions, Inc., 774
F.Supp. 858, 862 ES.D.N.Y. Gct. 1OO1F E“[U]nder S)affer
v. .eitner, 433 U.S. 186, O7 S.Ct. 256O, 53 L.Ed. 2d
683 E1O77F, all assertions of state court jurisdictionYin
personam, in rem and *uasi in remYmust be evaluated by
the minimum contacts standard of International S)oe Co.
v. Was)ington, 326 U.S. 310, 66 S.Ct. 154, O0 L.Ed. O5
E1O45F and its progeny.”F; see also CM< Media <nters.
B.=. v. ?ele;n', No. 01-CIN-1733, 2001 WL 1035138,
at T3 ES.D.N.Y. Sept. 10, 2001F E“[J]urisdiction based on
property is usually subject to the same minimum contacts
test that is applied to in personam cases as set forth in

International S)oe [ ].”F Einternal citation omittedF. 27

27 The case relied upon by the Trustee in support
of his argumentYMc/ean IndustriesYis inapposite
and actually included an extensive analysis by the
bankruptcy court on the issue of whether in personam
jurisdiction could be exercised over the defendant
on an action for injunctive relief and civil contempt
where there was in rem jurisdiction over property
of the debtor's estate. See 6.S. /ines, Inc. v. -(C
Marine Fuels /td. 3In re Mc/ean Indus. Inc.5, 68 B.R.
6O0, 6O1 EBankr. S.D.N.Y. 1O86F E“[T]he principal
issue to be resolved by this Court is whether GAC
Marine is subject to in personam jurisdiction before
this Court.”F. Nowhere in Mc/ean Industries does
the court indicate that personal jurisdiction over a
defendant party is not necessary where an in rem claim
has been asserted as to property of the estate.

Thus, the Court must determine whether the Trustee has
alleged in the Amended Complaint that CENA Finance
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has sufficient “minimum contacts” with the United States
for purposes of exercising personal jurisdiction over it.
CENA Finance functions as the in-house bank and
clearing house for CENA Group. See Hijl Decl. X 6.
It is incorporated in the Netherlands and maintains
its principal place of business there. Id. X 4. It has
no employees. Id. X 5. Its two statutory directors are
citizens of the Netherlands and they conduct CENA
Group's business from the Netherlands. Id. No document
may legally bind CENA Finance unless it is executed
by one or both statutory directors. Id. Gn occasion,
the directors must obtain approval of CENA Group's
Financial Gfficer, who is also located in the Netherlands.
Id. Dowever, the Trustee is correct that CENA Finance
has business contacts in the U.S. In its capacity as the
CENA Group's in-house bank and clearing house, CENA
Finance manages four cash pooling agreements. Gne is
with Citibank in New York, where it maintains a bank
account. Id. X 7. Moreover, since July 2014, employees
of the CENA Group Global Treasury Department
Ewho are not CENA Finance employeesF have been
located in Douston, Texas. Id. X 11. They perform an
international function that relates to multiple CENA
Group subsidiaries, including oversight of CENA Group's
cash pooling arrangements. 2&�  Id. Finally, since 2013,
CENA Finance has occasionally obtained legal advice
from a CENA Group in-house counsel located in the
United States.

����  ��!� For a corporation, the “paradigm” bases for
the assertion of general jurisdiction are the corporation's
place of incorporation and principal place of business.
See Sonera .olding, B.=. v. Cu&urova .olding (.S., 750
F.3d 221, 225 E2d Cir. 2014F. No such jurisdiction exists
here, since, as set forth above, CENA Finance's place
of incorporation and principal place of business is the
Netherlands. CENA Finance's contracts with Citibank
in New York and CENA Group's in house counsel and
representatives of its Global Treasury Department in the
U.S. do not alter that analysis because they are not so
“continuous and systematic” as to “render it essentially
at home in the [United States].” Daimler (- v. Bauman,
571 U.S. 117, 134 S.Ct. 746, 760S61, 187 L.Ed.2d 624
E2014F. Nor do they support a finding of specific personal
jurisdiction because those contacts are not related, in any
way, to the matters at issue in the Amended Complaint.
See, e.g., .os&ing v. ,%- Capital Mgmt., /.%. 3In re
.ellas ,elecomm. 3/uBem+ourg5 II SC(, 524 B.R. 488,
511 EBankr. S.D.N.Y. 2015F Econcluding that the alleged

contacts between certain foreign defendants were not
sufficiently related to the plaintiffs' claims such that
specific personal jurisdiction exists and dismissing those
non-U.S. defendantsF.

The allegations in the Amended Complaint are not
enough to establish that this Court can exercise personal
jurisdiction over CENA Finance. Dowever, as with the
jurisdictional analysis for Beith, the Trustee has taken
additional discovery since the submission and arguments
for the motions to dismiss that may provide further
details concerning the basis for this Court's exercise of
personal jurisdiction over CENA Finance. Therefore, all
counts against CENA Finance are dismissed for lack of
personal jurisdiction, but without prejudice to the Trustee
to replead within 45 days following the entry of this
Memorandum Decision to address these jurisdictional
deficiencies.

Daving addressed the Rule 12EbFE2F motions, the Court
now turns its attention to the Rule 12EbFE6F motions.

3o�ion��o�7is1iss��oun�s��<���and��
In Counts 1 and 2 of the Amended Complaint, the Trustee
seeks to avoid the CENA Equity Transfer as actually
and constructively fraudulent under sections 548EaFE1FEAF
and EBF of the Bankruptcy Code, respectively, and, to the
extent necessary, preserve and recover the New CENA
Shares pursuant to section 550 and 551 of the Bankruptcy
Code. See Am. Compl. XX 132S13O ECount 1F; XX 140S
148 ECount 2F. To the extent relief under section 548 is
not available to the Trustee, in Count 3, by application of
sections 544EbF, 550 and 551, the Trustee seeks to avoid
the CENA Equity Transfer under the U.K. Insolvency
Act of 1O86, the Cayman Islands Companies Law, andW
or New York State Debtor and Creditors Law and, to
the extent necessary, preserve and recover the New CENA

Shares. Id. XX 14OS162. 28  The CENA Defendants contend
that those Counts must be dismissed, with prejudice,
because the transfer at issue is foreign and sections 544,
548 and 550 of the Bankruptcy Code cannot be applied
extraterritorially. They also contend that, in any event,
international comity mandates that this 2&�  Court apply
Cayman Islands law in resolving those claims. In that
regard, the CENA Defendants contend that, in contrast to
U.S. law, Cayman law does not allow for the avoidance of
constructive fraudulent transfers. Accordingly, the CENA
Defendants assert that the Court should dismiss Counts
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1, 2 and 3, with prejudice, and if anything, allow the
Trustee to assert an intentional fraudulent transfer claim
under Cayman law in this proceeding, divorced from any
aspect of the Bankruptcy Code. The Trustee opposes
the motion and contends that he has adequately pled
claims for both actual and constructive fraudulent transfer
under section 548 and 544EbF of the Bankruptcy Code, as
well as any other applicable law. Trustee's Gpp'n at 42.
Moreover, he denies that either the “presumption against
extraterritoriality” or principles of international comity
preclude application of section 548 herein. Id. Further, he
maintains that even if the Court finds that section 548 is
not available to him, the Amended Complaint adequately
pleads avoidance claims under both United Kingdom
E“U.K.”F and Cayman law, although he contends that the
Court should apply U.K. law. Id. De asserts that, in any
event, the fraudulent transfer claims survive the CENA
Defendants' motion to dismiss, and there is no basis for
the Court to abstain from resolving them on the grounds
of comity. The Court considers those arguments below.

28 Specifically, the Trustee alleges that the CENA Equity
Transfer can be avoided under sections 238 and 423 of
the U.K. Insolvency Act of 1O86, sections 146 and 147
of the Cayman Islands Companies Law, and sections
273, 274, 275 and 276 of the New York Debtor L
Creditor Law. See Am. Compl. X 160.

:r#su1p�ion�.gains��4I�ra�#rri�oriali�y
��$� “It is a longstanding principle of American law Uthat

legislation of Congress, unless a contrary intent appears,
is meant to apply only within the territorial jurisdiction
of the United States.K ” <<4C v. (ra+ian (m. 4il Co.,
4OO U.S. 244, 248, 111 S.Ct. 1227, 113 L.Ed.2d 274 E1OO1F
E“�ra��o”F Equoting Fole' Bros., Inc. v. Filardo, 336 U.S.
281, 285, 6O S.Ct. 575, O3 L.Ed. 680 E1O4OFF. (ccord, R2R
Na+isco, Inc. v. <uropean Cmt'., SSS U.S. SSSS, 136 S.Ct.
20O0, 2100, 1O5 L.Ed.2d 476 E2016F E“�a����o”F; Morrison
v. Nat'l (ustralia Ban&, /td., 561 U.S. 247, 130 S.Ct. 286O,
177 L.Ed.2d 535 E2010F E“�orr��o�”F. This principle is
expressed in a “canon of statutory construction known as
the presumption against extraterritoriality: Absent clearly
expressed congressional intent to the contrary, federal
laws will be construed to have only domestic application.”
Na+isco, 136 S.Ct. at 2100 Ecitation omittedF.

��%� In assessing whether sections 544, 548, and 550
of the Bankruptcy Code apply extraterritorially, the
Court must conduct a two-part inquiry, as articulated in

Morrison. First, the Court must determine “whether the
presumption against extraterritoriality has been rebutted
Yi.e., whether the statute gives a clear, affirmative
indication that it applies extraterritorially.” Na+isco,
136 S.Ct. at 2101. See also Societe -eneral plc v.
MaBwell Commc'n Corp. 3In re MaBwell Commc'n Corp.
plc5, 186 B.R. 807, 816 ES.D.N.Y. 1OO5F E“�a� ���
I”F, aff'd on ot)er grounds, O3 F.3d 1036 E2d Cir.
1OO6F E“�a� ��� II”F Enoting that “if the presumption
[against extraterritoriality] is implicated, an inquiry into
Congressional intent must be undertaken to determine if
Congress intended to extend the coverage of the relevant
statute to such extraterritorial conduct.”F. “ U[U]nless there
is the affirmative intention of Congress clearly expressedK
to give a statute extraterritorial effect, Uwe must presume
it is primarily concerned with domestic condition.K ”
Morrison, 561 U.S. at 255, 130 S.Ct. 286O Equoting
(ramco, 4OO U.S. at 248, 111 S.Ct. at 1227F. Thus, “[w]hen
a statute gives no clear indication of an extraterritorial
application, it has none.” Id. If it is determined that the
statute applies extraterritorially, the inquiry ends. See
2&�  Spi;; v. -oldfar+ Seligman > Co. 3In re (mpal1(m.

Israel Corp.5, 562 B.R. 601, 605 EBankr. S.D.N.Y. 2017F;
Na+isco, 136 S.Ct. at 2101.

��&�  ��'�  ��(� Dowever, “[i]f the statute is not
extraterritorial, then at the second step [the Court
must] determine whether the case involves a domestic
application of the statute[.]” Na+isco, 136 S.Ct. at 2101.
See also MaBwell I, 186 B.R. at 816 E“after identifying
the conduct proscribed or regulated by the particular
legislation in question, a court must consider if that
conduct occurred outside of the borders of the U.S.”F
Ecitation omittedF. To do so, the Court must look to the
“focus” of the statute. Na+isco, 136 S.Ct. at 2101. That
is, it must determine whether the transactions at issue
are “the objects of the statute's solicitude” or are among
the “transactions that the statutes seek to Uregulate.K ”
Morrison, 561 U.S. at 266, 130 S.Ct. 286O Ecitations
omittedF. “If the conduct relevant to the statute's focus
occurred in the United States, then the case involves a
permissible domestic application even if other conduct
occurred abroad[.]” Na+isco, 136 S.Ct. at 2101. That is
because the presumption against extraterritoriality “has
no bearing when the conduct which Congress seeks
to regulate occurs largely in the United StatesYthat
is when the regulated conduct is domestic rather than
exterritorial.” Frenc) v. /ie+mann 3In re Frenc)5, 440
F.3d 145, 14O E4th Cir. 2006F, cert. denied, 54O U.S. 815,
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127 S.Ct. 72, 166 L.Ed.2d 25 E2006F. Einternal citations
and quotations omittedF. Dowever, if the statute is not
extraterritorial, and “the conduct [relevant to the statute's
focus] occurred in a foreign country, then the case involves
an impermissible extraterritorial application regardless
of any other conduct that occurred in U.S. territory.”
Na+isco, 136 S.Ct. at 2101.

!�����r 
�� �"o��a��� #�a�$��� �%%�� 
��ra��rr��or�a���
����  ����  ���� The Court will first consider whether

the Bankruptcy Code's avoidance and recovery provisions
apply extraterritorially. Cf. id. E“Because a finding of
extraterritoriality at step one will obviate step two's UfocusK
inquiry, it will usually be preferable to proceed in [that]
sequence ... we do not mean to prelude courts form staring
at step two in appropriate cases.”F The presumption
against extraterritorial application “represents a canon
of construction, or a presumption about a statute's
meaning, rather than a limit upon Congress's power to
legislate.” Morrison, 561 U.S. at 255, 130 S.Ct. 286O Eciting
Blac&mer v. 6nited States, 284 U.S. 421, 437, 52 S.Ct.
252, 76 L.Ed. 375 E1O32FF. “While the presumption can
be overcome only by a clear indication of extraterritorial
effect, an express statement of extraterritoriality is not
essential.” Na+isco, 136 S.Ct. at 2102. Dowever, “[i]f
the legislative purpose is not Uunmistakably clear,K any
ambiguity in the statute must be resolved in favor of
refusing to apply the law to events occurring outside
U.S. territory.” MaBwell I, 186 B.R. 807, 818 ES.D.N.Y.
1OO5F Equoting /a+or 6nion of %ico Korea v. %ico %rods.,
O68 F.2d 1O1, 1O5 E2d Cir. 1OO2FF. Nothing in the
language of sections 544, 548 and 550 of the Bankruptcy
Code suggests that Congress intended those provision
to apply to foreign transfers. Cf. Barcla' v. Swiss Fin.
Corp. /td. 3In re Midland <uro <Bc). Inc.5, 347 B.R.
708, 717 EBankr. C.D. Cal. 2006F E“Nothing in the text
of [11 U.S.C.] I 548 indicates congressional intent to
apply it extraterritorially.”F; MaBwell I, 186 B.R. at 81O
E“[N]othing in the language or legislative history of [11
U.S.C.] I 547 expresses Congress' intent to apply the
statute to foreign transfers.”F; Sec. Inv'r %rot. Corp. v.
Bernard /. Madoff Inv. Sec. //C, 513 B.R. 222, 228
ES.D.N.Y. 2014F E“Nothing in [ 2&!  11 U.S.C. I 550EaF ]
suggests that Congress intended for this section to apply
to foreign transfers ...”F Ehereinafter “�a�o��&C�C
I#”F.
Thus, the Court must examine the “context, including
surrounding provisions of the Bankruptcy Code, to
determine whether Congress nevertheless intended that
[those] section[s] apply extraterritorially.” Id. Einternal

citation omittedF. See also Morrison, 561 U.S. at 265, 130
S.Ct. 286O Enoting that, in evaluating whether a statute
applies abroad, “context can be consulted as well as [the
language of the statute].”F.

���� Although section 548 speaks of avoiding transfers
of “an interest of the debtor in property,” 11 U.S.C. I
548EaF, and section 550EaF authorizes the debtor to recover
the “property” or “value of the property” to the extent
transfers are avoided under section 548, the Bankruptcy
Code does not define the term “property.” The Trustee
contends that in assessing the breadth of the coverage of
those provisions, the Court should look to the meaning
of “property of the estate” as set forth in section 541
of the Bankruptcy Code. De argues, in substance, that
because the term “property of the estate” encompasses
“property wherever located,” as of the commencement
of the case E11 U.S.C. I 541EaFE1FF, including “[a]ny
interest in property that the trustee recovers” under
section 550 of the Bankruptcy Code Esee id. I 541EaFE3FF, it
follows that the avoidance provisions of the Bankruptcy
Code allow the Trustee to avoid and recover property
that, absent unlawful transfer, would rightfully constitute
estate property, including such property that is located
overseas. See Trustee's Gpp'n at 47. That is essentially
what Judge Lifland found in Sec. Inv'r %rot. Corp. v.
Bernard /. Madoff Inv. Sec. //C 3In re Bernard /. Madoff
Inv. Sec. //C5, 480 B.R. 501 EBankr. S.D.N.Y. 2012F
E“�a�o��&'(I”F, and for that reason, the Trustee contends
that this Court should be guided by that decision and find
that section 548 applies extraterritorially.

In that case, the Bureau of Labor Insurance E“B�)HF,
a Taiwanese entity, invested in Fairfield Sentry Ltd.
E“"air-i#ld�S#n�ry”F, a large feeder fund organized in the
British Nirgin Islands that invested substantially all of its
assets in the SIHA debtor, Bernard L. Madoff Investment
Securities LLC E“B�3)S”F. That was the vehicle through
which Bernard Madoff operated his Honzi scheme. Id.
at 50O. In response to its customer BLI's redemption
request, Fairfield Sentry withdrew funds from BLMIS
that originated from a BLMIS bank account in New
York, and, at BLI's direction, wired those funds to a BLI
bank account in New York. Thereafter, BLI caused the
redemption payment to be sent to BLI's bank account
in London. Id. Following his appointment, the BLMIS
trustee resolved the estate's claims against Fairfield Sentry
under the avoidance and recovery provisions of the
Bankruptcy Code. Thereafter, the trustee sued BLI under
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section 550 of the Bankruptcy Code, to recover the
redeemed funds, as a subsequent transferee of those
funds, on the grounds that the initial transfers from
BLMIS to Fairfield Sentry were “avoidable” under
section 548. Id. at 520. BLI moved to dismiss the
trustee's complaint, arguing, among other things, that
the presumption against extraterritoriality precluded the
application of section 550 of the Bankruptcy Code. Id.
at 506, 520. In accordance with Morrison, the court
first considered the “focus” of the Bankruptcy Code's
avoidance and recovery provisions and found that “the
focus of the avoidance and recovery sections is on the
initial transfers that deplete the bankruptcy estate and not
on the recipient of the transfers or subsequent transfers.”
Id. at 524. From that, it found that the application
2&$  of section 550 was domestic because the depletion

of the BLMIS estate occurred in New York and the
fact that BLI received BLMIS's fraudulently transferred
property in a foreign country did not make the trustee's
application of this section extraterritorial. Id. at 524S25.
The court then considered whether Congress intended
for section 550 to have extraterritorial application. It
found that “Congress demonstrated its clear intent for
the extraterritorial application of section 550 through
interweaving terminology and cross-references to relevant
Code provisions.” Id. at 527. In summary, the court
reasoned that:

EiF “property of the estate,” under Section 541, includes
all property worldwide; EiiF the avoidance provisions
of Sections 544EbF, 547, and 548 ... incorporate the
language of Section 541Y“an interest of debtor in
property”Yto delineate the extent to which transfers
can be avoided, i.e., that which would have been
property of the estate but for the improper transfer can
be avoided; and EiiiF Section 550 explicitly authorizes the
recovery of all transfers that have been avoided, which
necessarily includes overseas property.

Id. at 527. In reaching that conclusion, among other
things, the court noted that Congress's use of the
terminology “interest of the debtor in property” in
the avoidance provisions and section 541EaF “is not
coincidental.” Id. Relying on Begier v. I.R.S., 4O6 U.S. 53,
110 S.Ct. 2258, 110 L.Ed.2d 46 E1OO0F, the court found
that “property subject to avoidance is defined by Uproperty
of the estateK in section 541,” and that the term “property
of the debtor,” as used in the avoidance provisions, “is
best understood as that property that would have been
part of the estate had it not been transferred before

the commencement of the bankruptcy proceedings.” Id.
Equoting Begier v. Internal Revenue Serv., 4O6 U.S. 53,
58, 110 S.Ct. 2258, 110 L.Ed.2d 46 E1OO0FF. Noting that
the court in In re Frenc) concluded that the avoidance
provisions' reference to section 541 also incorporates that
section to permit the avoidance of overseas transfers, the
court found that “Congress explicitly incorporated the
language of Section 541 to allow a trustee to maximize
recoveries for the bankruptcy estate by permitting the
avoidance of any transfer that would have been property
of the estate, which necessarily includes assets fraudulently
transferred outside the United States.” Id. at 528 Eciting

Frenc), 440 F.3d at 152F. 2O  2&%  From that, the court
concluded that because section 550 “allows a trustee to
recover any transfer to the extent it has been avoided[,]”
and “the use of the term UtransferK specifically refers to
all transfers Uavoided under the [avoidance provisions of
the Bankruptcy Code],K by incorporating the avoidance
provisions by reference ... Congress expressed intent for
the application of Section 550 to fraudulently transferred
assets outside the United States and the presumption
against extraterritoriality does not apply.” Id.

2O French involved the application of section 548 of the
Bankruptcy Code to a transfer of a house located
in the Bahamas. There, the debtor, a U.S. resident,
gifted the house to her two children, both U.S.
residents. Shortly after the children recorded the
transfer, an involuntary chapter 7 petition was filed
against the debtor by her creditors. 440 F.3d at 148.
After an order for relief was entered against the
debtor, the chapter 7 trustee commenced an adversary
proceeding against the children to avoid the transfer
of the house as a constructively fraudulent transfer
under I 548EaFE1FEBF. Id. The children conceded that
the trustee had established a prima facie case to avoid
the transfer, but they moved to dismiss arguing that
the U.S. avoidance laws should not apply to the
Bahamian transfer. Id. at 14O. The bankruptcy court
denied the motion and the district court affirmed. Gn
appeal, the Fourth Circuit did not resolve whether the
transfer was extraterritorial. Rather, it ruled that by
incorporating the term “property of the estate” into
the definition of in I 548 of the Bankruptcy Code,
“Congress made manifest its intent that I 548 apply
to all property that, absent a prepetition transfer,
would have been property of the estate, wherever that
property is located.” Id. at 152. The Fourth Circuit
reasoned that:

Section 541 defines “property of the estate” as,
inter alia, all “interests of the debtor in property.”
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11 U.S.C. I 541EaFE1F. In turn, I 548 allows the
avoidance of certain transfers of such “interest[s] of
the debtor in property.” 11 U.S.C. I 548 EaFE1F. By
incorporating the language of I 541 to define what
property a trustee may recover under his avoidance
powers, I 548 plainly allows a trustee to avoid any
transfer of property that would )ave +een “property
of the estate” prior to the transfer in questionY
as defined by I 541Yeven if that property is not
“property of the estate” now. Cf. Begier v. Internal
Revenue Serv., 4O6 U.S. 53, 58, 5O n.3, 110 S.Ct.
2258, 110 L.Ed.2d 46 E1OO0F Ereaching a similar
conclusion about another avoidance provision, I
547 of the Bankruptcy CodeF; Cullen Ctr. Ban& >
,rust v. .ensle' 3In re Criswell5, 102 F.3d 1411,
1416 E5th Cir. 1OO7F E“These I 541 Uproperty of the
estateK definitions have been directly linked with the
term Uinterest of the debtor in propertyK under I
547EbF.”F.

Id. at 152.

The CENA Defendants contend that MadoffAB/I does
not withstand scrutiny because the phrase “interest of
the debtor in property” under section 541EaF is different
from the language in sections 544 and 548 and provides a
temporal limitation that excludes property transferred by
a debtor in possession pre-petition. See CENA Reply at
6. Specifically, they contend that although property of the
estate includes “interests of the debtor in property as of
the commencement of the case,” a debtor does not have
an interest in property transferred prepetition that is the
subject of an avoidance action until the transfer is avoided
and the property is recovered. Id. Eciting 11 U.S.C. II
541EaFE1F, E3FF. They argue that the property at issue here
does not qualify as “property of the estate” under section
541 because it was not an interest of CIL at the time of the
bankruptcy filing, and it has not yet been recovered. Id. As
support for that argument, they rely on MadoffAC(C<IS,
513 B.R. 222 ES.D.N.Y. 2014F. That case involved the
BLMIS trustee's efforts to recover, as alleged fraudulent
transfers, redemption payments made abroad to foreign
feeder funds, which thereafter transferred those payments
to certain foreign individuals and entities. The trustee sued
to recover those payments from the feeder funds, as the
initial transferees of the alleged fraudulent transfer, and
from the foreign persons and entities, as alleged immediate
and mediate transferees of the payments. Id. at 225. A
number of the alleged subsequent transferees, including
CACEIS Bank and CACEIS Bank Luxembourg, moved
to dismiss the trustee's complaints in their respective
adversary proceedings arguing that section 550EaFE2F of

the Bankruptcy Code did not apply extraterritorially
and therefore could not reach subsequent transfers made
abroad by one foreign entity to another. Id. at 226.
The District Court granted those defendants' motion
to withdraw the reference so that it could consider

that issue. Id. 30  In applying the Morrison methodology,
the court first considered the “regulatory focus” of the
Bankruptcy Code's avoidance and recovery provisions,
to determine whether the trustee was seeking to apply
section 550 extraterritorially. The court found that “[o]n
a straightforward reading of section 550EaF, this recovery
statute focuses on Uthe property transferredK and the
fact of its transfer, not the debtor[,]” and 2&&  that
section 548 “focuses on the nature of the transaction
in which property is transferred, not merely the debtor
itself.” Id. at 227. Accordingly, the court concluded
that “[u]nder Morrison, the transaction being regulated
by section 550EaFE2F is the transfer of property to
a subsequent transferee, not the relationship of that
property to a perhaps-distant debtor.” Id. The court found
that in considering both the location of the subsequent
transfers and the component events of those transfers,
the BLMIS trustee was seeking to apply section 550EaF
E2F extraterritorially, because the foreign initial transferees
were transferring assets abroad to their foreign customers.
Id. at 228. Next the court considered whether Congress
intended for section 550EaF to apply to foreign transfers
and concluded that it did not, noting that “[n]othing in
[the language of section 550EaFE2F ] suggests that Congress
intended for this section to apply to foreign transfers ...”
Id. at 228. In seeking to rebut the presumption against
extraterritoriality, the trustee argued that because section
541EaF of the Bankruptcy Code, which defines “property
of the estate,” is incorporated into the avoidance and
recovery provisions of the Bankruptcy Code to define the
transfers that may be avoided, and because section 541EaF
defines “property of the estate” to include certain specified
property “wherever located and by whomever held,” it
follows that the avoidance provisions equally apply to
estate property “wherever located and by whomever held”
and thus have extraterritorial application. Id. at 228S2O.
The court rejected that argument. Adopting the holding
and logic of Fed. Deposit Ins. Corp. v. .irsc) EIn re
Colonial Realt' Co.5, O80 F.2d 125, 131 E2d Cir. 1OO2F, the
court ruled that

whether Uproperty of the estateK
includes property Uwherever locatedK
is irrelevant to the instant inquiry:
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fraudulently transferred property
becomes property of the estate only
after it has been recovered by
the Trustee, so section 541 cannot
supply any extraterritorial authority
that the avoidance and recovery
provisions lack on their own.

Id. at 22O. In doing so, the court noted that in MaBwell
I, the District Court rejected a similar argument with
regard to the extraterritorial application of the avoidance
provisions under section 547. Id. at 230. The MaBwell
I court likewise relied on Colonial Realt', and found
that “[b]ecause preferential transfers do not become
property of the estate until recovered, I 541 does
not indicate that Congress intended I 547 to govern

extraterritorial transfers.” MaBwell I, 186 B.R. at 820. 31

Thus, the court in MadoffAC(C<IS found that the trustee
could not use section 550EaFE2F to reach “purely foreign
subsequent transfers,” because the “presumption against
extraterritorial application of federal statutes ha[d] not
been rebutted.” 513 B.R. at 231.

30 The motions to dismiss before the District Court were
briefed before Judge Lifland issued the MadoffAB/I
opinion, and the MadoffAC(C<IS decision did not
mention that opinion.

31 In affirming MaBwell I, the Second Circuit did not
address the issue of the extraterritorial application
of the avoidance provisions. It limited its analysis
to the application of the doctrine of comity. See
MaBwell II, O3 F.3d at 1055 E“We decline to decide
whether, setting aside considerations of comity,
the Upresumption against extraterritorialityK would
compel a conclusion that the Bankruptcy Code does
not reach the prepetition transfers at issue.”F.

��!� The Trustee contends that the CENA Defendants'
reliance upon MadoffAC(C<IS is misplaced for several
reasons. First, he says that the case is inapplicable on
its facts because there the trustee sought to recover
a subsequent transfer received abroad by a foreign
transferee from a foreign transferor under section 550EaF
E2F, while here, the Trustee seeks to avoid an initial transfer
of property of CIL, a U.S. debtor, to CENA Doldings, an
2&'  initial transferee. See Trustee's Gpp'n at 50. De also

contends that MadoffAC(C<IS is inapplicable because
that case is limited to the recovery of transfers under
section 550, not the avoidance of the transfer. Id. The
Court finds no merit to those contentions. The District

Court's analysis of the extraterritorial reach of I 550EaF
E2F did not turn on the fact that the transferee was a
subsequent, and not initial, transferee, or that the trustee
only sought to recover avoided transfers. Rather, it turned
on the court's interpretation of the application of I 541EaF
to the avoidance provisions, in light of Second Circuit
authority. See MadoffAC(C<IS, 513 B.R. at 228 Enoting
that “section 541's definition of Uproperty of the estateK
may be relevant to interpreting Uproperty of the debtorK
does not necessarily imply that transferred property is to
be treated as Uproperty of the estate under section 541
prior to recovery by the Trustee.”F. That rationale applies
equally to sections 548 and 550EaFE1F. The Trustee further
asserts that while the Colonial Realt' court stated that
transferred property, while in the transferee's hands, is
not technically property of the estate, applying that to
contradict the trustee's avoidance power is circular. See
Trustee's Gpp'n at 4O. As support, the Trustee argues that
because Begier stands for the proposition that the purpose
of the avoidance provisions is to recover property that
would have would have belonged to the estate absent the
transfer, it follows that the avoidance statutes are designed
to look at property of the estate aspirationally. Id. The
Court disagrees. The law in this circuit is clearYproperty
that is the subject of an avoidance action is not considered
property of the estate until it is recovered. As the Colonial
Realt' court explained:

In accordance with 11 U.S.C. I 541EaFE1F E1O88F,
the property of a bankruptcy estate includes Ewith
exceptions not presently pertinentF “all legal or
equitable interests of the debtor in property as of the
commencement of the case;” and pursuant to 11 U.S.C.
I 541EaFE3F E1O88F, the property of a bankruptcy estate
also includes “[a]ny interest in property that the trustee
recovers” under specified Bankruptcy Code provisions,
including 11 U.S.C. I 550 E1O88F.... “If property that
has been fraudulently transferred is included in the
I 541EaFE1F definition of property of the estate, then
I 541EaFE3F is rendered meaningless with respect to
property recovered pursuant to fraudulent transfer
actions.” Further, “the inclusion of property recovered
by the trustee pursuant to his avoidance powers in a
separate definitional subparagraph clearly reflects the
congressional intent that such property is not to be
considered property of the estate until it is recovered.”

In re Colonial Realt' Co., O80 F.2d at 131 Ecitation
omittedF Equoting In re Saunders, 101 B.R. 303, 305
EBankr. N.D. Fla. 1O8OFF. Further, the Trustee may be
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overstating the significance of Begier. There, a chapter
7 debtor sought to avoid and recover a transfer made
by a debtor within ninety days of the petition date in
satisfaction of a debt owing for trust fund taxes pursuant
to sections 547 and 550 of the Bankruptcy Code. The
issue before the Supreme Court was whether at the time
of the transfer, the transferred funds were property of the
estate as set forth in I 541 of the Bankruptcy Code. 4O6
U.S. at 5O, 110 S.Ct. 2258. In considering that matter, the
Supreme Court noted that while “[t]he reach of I 547EbF's
avoidance power ... is limited to transfers of Uproperty of
the debtor[,]K the Bankruptcy Code does not define that
term. Noting that “the purpose of the avoidance provision
is to preserve the property within the bankruptcy estate[,]”
the Supreme Court found that the term “property of the
debtor” as used in 2'(  section 547EbF “is best understood
as the property that would have been part of the estate
had it not been transferred before the commencement
of the bankruptcy proceedings.” Id. For “guidance,” the
Supreme Court turned to section 541, “which delineates
the scope of Uproperty of the estateK and serves as the
postpetition analog to I 547EbF's Uproperty of the debtor.K
” Id. The Supreme Court determined that the trustee
could not avoid the transfers because “the debtor does
not own an equitable interest in property he holds in
trust for another, that interest is not Uproperty of the
estate.K Nor is such an equitable interest Uproperty of the
debtorK for purposes of I 547EbF.” Id. at 5O, 110 S.Ct.
2258. Thus, Begier did not address issues relating to the
extraterritorial application of the avoidance provisions.
See In re (mpal1(m. Israel Corp., 562 B.R. at 608 E“Begier
did not deal with the issue of extraterritoriality.”F. Its
focus was on the extent of the debtor's interest in the
money transferred prepetition. Id. Estating “[t]he issue
before the Supreme Court [in Begier ] was whether the
transferred property was property of the debtor within
the meaning of Bankruptcy Code I 541 at the time of the
transfer.”F

The Trustee raises two additional points. First, he
contends that application of MadoffAC(C<IS to the facts
here “would be poor public policy” and “[p]rohibiting
the Trustee from recovering the CENA Equity Transfer
would “create an easy way to for the debtors to defraud
their creditors,” because “[a] foreign entity could transfer
its assets to another foreign entity and then file a
U.S. Bankruptcy case.” Trustee's Gpp'n at 50. Dowever,
as the MadoffAC(C<IS court noted in response to a
similar argument, “the desire to avoid such loopholes

in the law Umust be balanced against the presumption
against extraterritoriality, which serves to protect against
unintended clashes between our laws and those of other
nations which could result in international discord.K ”
513 B.R. at 231 E*uoting In re <uro <Bc). Inc., 347 B.R.
708, 718 EBankr. C.D. Cal. 2006FF. See also Morrison, 561
U.S. at 270, 130 S.Ct. 286O Ein rejecting a policy-based
argument on why U.S. securities laws should apply to
certain transactions occurring abroad, the Supreme Court
observed that “[i]t is our function to give the statute the
effect its language suggests, however modest that may be,
not to extend it to admirable purposes it might be used to
achieve.”F.

��$� Finally, the Trustee contends that, in any event, this
Court is not bound by either the logic of, or conclusions
reached in, MadoffAC(C<IS. See Trustee's Gpp'n at
51. The Court agrees with that proposition. See In re
2ameswa' Corp., 235 B.R. 32O, 336 n.1 EBankr. S.D.N.Y.
1OOOF E“[W]here the bankruptcy court sits in a multi-judge
district, it is not bound by principles of stare decisis by
the decision of a district judge in that district. Indeed,
bankruptcy courts in this district have reached different
conclusions with regard to the application of that decision.
In Weisfelner v. Blavatni& 3In re /'ondell C)em. Co.5, 543
B.R. 127 EBankr. S.D.N.Y. 2016F, a liquidating trustee
sought to avoid and recover pre-petition shareholder
distributions as fraudulent transfers under sections 548
and 550 of the Bankruptcy Code. After finding that the
transfers were extraterritorial, Judge Gerber, held that
section 548 applied extraterritorially. Id. at 153S55. In
so ruling, the court relied on, among other things, In
re Frenc), 440 F.3d 145. The court found that when
read in conjunction with section 548, section 541EaFE3F
demonstrates that Congress intended to apply section 548
extraterritorially. In part, the court reasoned:

Section 541EaFE3F provides that any
interest in property that the trustee
recovers under section 550 becomes
property of 2'�  the estate. Section
550 authorizes a trustee to recover
transferred property to the extent
that the transfer is avoided under
either section 544 or section 548.
It would be inconsistent Esuch that
Congress could not have intendedF
that property located anywhere in
the world could be property of the
estate once recovered under section
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550, but that a trustee could not
avoid the fraudulent transfer and
recover that property if the center
of gravity of the fraudulent transfer
were outside of the United States.
It is necessary to rule as the Frenc)
court did in order to protect the in
rem jurisdiction of the bankruptcy
courts over assets that Congress has
declared become property of the
estate when recovered under section
541EaFE3F.

543 B.R. at 154S55. In reaching that conclusion, the court
recognized that in Colonial Realt', the Second Circuit
concluded that “fraudulently conveyed property does not
become property of the estate until it is recovered.” Id. at
153 Efootnote omittedF. Dowever, the court viewed that as
“just a matter of timing[,]” and reasoned that it was “not at
all the same thing as finding a lack of Congressional intent
to allow property to be recovered on an extraterritorial
basis.” Id. The court noted that to the extent his decision
was inconsistent with MadoffAC(C<IS and MaBwell I, he
“respectfully disagree[d]” with those decisions. Id. at 153
n.111.

In contrast, in In re (mpal1(m. Israel Corp., 562 B.R.
601 EBankr. S.D.N.Y. 2017F, Judge Bernstein found those
decisions to be persuasive in rejecting a claim that section
547 of the Bankruptcy Code applied extraterritorially.
There, a chapter 7 trustee sued to avoid and recover a
single prepetition transfer made by the debtor in Israel to
an Israeli law firm, as a preference pursuant to sections
547 and 550 of the Bankruptcy Code. The court dismissed
the trustee's claim because it found that “Congress did
not intend the avoidance provisions of the Bankruptcy
Code to apply extraterritorially, and the transfer at issue
occurred in Israel.” Id. at 603. In considering whether
section 547 applied extraterritorially, the court conducted
an in depth analysis of the holdings in MaBwell I, Frenc),
Begier, MadoffAB/I,  MadoffAC(C<IS and /'ondell Efrom
which this Court has benefittedF and, relying on MaBwell
I and MadoffAC(C<IS, found that section 547 did not.
Id. at 612. Like those courts, Judge Bernstein focused, in
part, on the plain language of the relevant provisions of
the Bankruptcy Code and the corresponding jurisdictional
sections. Accordingly, to that end, he noted that by its
terms, section 541EaFE1F applies only to property of the
estate or property of the debtor at the time the case is
commenced, and that property that is the subject of an

avoidance action does not fall within either category,
because it does not become estate property until after it
is recovered. Id. E“Hroperty transferred to a third party
prior to bankruptcy in payment of an antecedent debt
is neither property of the estate nor property of the
debtor at the time the bankruptcy case is commenced, the
only two categories of property mentioned in Bankruptcy
Code I 541”.F. See also MaBwell I, 186 B.R. at 820
E“Because preferential transfers do not become property
of the estate until recovered, I 541 does not indicate
that congress intended I 547 to govern extraterritorial
transfers.” Eciting Colonial Realt', O80 F.2d at 131FF;
MadoffAC(C<IS, 513 B.R. at 22O E“whether Uproperty
of the estateK includes property Uwherever locatedK is
irrelevant to the instant inquiry: fraudulently transferred
property becomes property of the estate only after it has
been recovered by the Trustee. So section 541 cannot
supply any extraterritorial authority that the avoidance
and recovery provisions lack 2'�  on their own.”F. In a
similar vein, the court noted the significance of language
missing from section 547. The court found that because
sections 541EaFE1F and 28 U.S.C. I 1334EeFE1F expressly

encompass property “wherever located,” 32  and section
547 does not, “ Uthe presumption against extraterritoriality
operates to limit [section 547] to its terms.” Id. Equoting
Morrison, 561 U.S. at 265, 130 S.Ct. 286OF. See also
MadoffAC(C<IS, 513 B.R. at 230 Equoting Morrison and
noting that “the fact that section 541, by virtue of its
Uwherever locatedK language, applies extraterritorially may
cut against the Trustee's argument [that section 550EaF
E2F applies extraterritorially.]”F. Finally, focusing on a
different issue, the court found that the MadoffAB/I and
Frenc) courts misplaced their reliance on Begier in finding
that the “property of the debtor,” as used in the avoidance
provisions, encompasses property that would have been
estate property had it not been transferred prepetition.
As the court noted Eand as discussed aboveF, the focus
in Begier was on whether transferred property was
property of the debtor within the scope of section 541EaF
E1F, not whether section 547 applied extraterritorially.
Accordingly, the court found that “[t]he Supreme Court
read section 541EaF as a limitation on the trustee's avoiding
powers, not as an expansion of those powers.” Id.

32 Section 541EaFE1F of the Bankruptcy Code states
that “property of the estate” includes all “legal
or equitable interests of the in property as of the
commencement of the case ... wherever located.” 11
U.S.C. I 541EaFE1F. Section 1334EeFE1F provides that
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the district court shall have exclusive jurisdiction “of
all of all the property, wherever located, of the debtor
as of the commencement of such case, and of property
of the estate.” 28 U.S.C. I 1334eFE1F.

Congress has not expressed an affirmative intent for
sections 548 and 550 to be applied extraterritorially,
and nothing in the text of those sections indicates
such an intent. Like the courts in MadoffAC(C<IS and
(mpal, this Court finds that Congress's failure to do so,
particularly in light of the fact that sections 541EaFE1F
and 1334EeF expressly apply extraterritorially, operates to
limit sections 548 and 550 to their terms. Moreover, the
Court agrees with MaBwell I, and MadoffAC(C<IS that
in assessing the scope of the Bankruptcy Code's avoidance
provision section 541EaFE1F is irrelevant because property
that is the subject of an action does not become estate
property until it is recovered. See MaBwell I, 186 B.R.
at 820; MadoffAC(C<IS, 513 B.R. at 22O. See also In re
Midland <uro <Bc). Inc., 347 B.R. at 718 Eholding that
“allegedly fraudulent transfers do not become property
of the estate until they are avoided.”F; (mpal, 562 B.R.
at 612 E“Hroperty transferred to a third party prior to
bankruptcy in payment of an antecedent debt is neither
property of the estate nor property of the debtor at t)e time
t)e +an&ruptc' case is commenced, the only two categories
of property mentioned in Bankruptcy Code.”F. To be sure,
as the /'ondell court noted, application of section 541EaF
E3F might be viewed as to give rise to a “timing” problem.
543 B.R. at 154 Eobserving that “it is hard to believe that
Congress intended for the Code to apply extraterritorially
with respect to property of the estate, but not to apply
extraterritorially with respect to what would have been
property of the estate but for a fraudulent transfer.”F.
Dowever, as the MaBwell I court noted, “ U [w]hen it
desires to do so, Congress knows how to place the highs
seas within the jurisdictional reach of a statute.K ” 186
B.R. at 820 E*uoting (rgentine Repu+lic v. (merada .ess
S)ipping Corp. 488 U.S. 428, 440, 10O S.Ct. 683, 6O1, 102
L.Ed.2d 818 E1O8OF. Congress has not “clearly expressed”
that sections 548 and 550 apply 2'�  extraterritorially and
the Court finds that they do not.

!�����r 
��� (���)a��o� I�"o�"�� 
��ra��rr��or�a�
�%%���a��o� o� ��� �"o��a��� #�a�$���
��%� The Court will now consider whether the

Trustee is seeking to apply the avoidance provisions
extraterritorially. Because the Trustee is seeking to avoid
the CENA Equity Transfer pursuant to sections 548EaFE1F

EAF and EBF of the Bankruptcy Code, the Court “looks to
the regulatory focus of the Bankruptcy Code's avoidance
and recovery provisions specifically.” MadoffAC(C<IS,
513 B.R. at 227. In an actual fraudulent transfer under
I 548EaFE1FEAF, the “objects of the statute's solicitude”
are transfers by a debtor seeking to “hinder, delay or
defraud” its creditors. See 11 U.S.C. I 548EaFE1FEAF.
For constructively fraudulent transfers under section I
548EaFE1FEBF, the “transactions that the statute seeks
to Uregulate,K ” are transfers for “less than reasonably
equivalent value,” by insolvent transferors, or transferors
rendered insolvent by the transfer. See 11 U.S.C. I 548EaF
E1FEBF. Section 550 complements those provisions by
providing for the recovery of an avoided transfer from an
initial or subsequent transferee. See 11 U.S.C. I 550EaF.
In that way, sections 548 and 550 “work in tandem to
further the Code's policy of maximizing the value of
the bankruptcy estate by permitting a trustee to avoid
certain transfers that deplete the estate and recover the
payments for the benefit of creditors.” MadoffAB/I, 480
B.R. at 524; see also In re Frenc), 440 F.3d at 154 Enoting
that avoidance provisions “protect creditors by preserving
the bankruptcy estate against illegitimate depletions.”F.
The focus of those avoidance and recovery provisions is
the initial transfer that depletes the property that would
have become property of the estate. MadoffAB/I, 480
B.R. at 524; accord Begier v. Internal Revenue Serv.,
4O6 U.S. 53, 58, 110 S.Ct. 2258, 110 L.Ed.2d 46 E1OO0F
Estating that the purpose of “the [preference] avoidance
provision is to preserve the property includable within the
bankruptcy estateYthe property available for distribution
to creditors.”F; In re Frenc), 440 F.3d at 154 E“[T]he Code's
avoidance provisions protect creditors by preserving the
bankruptcy estate against illegitimate depletions.”F; +ut
compare MadoffAC(C<IS, 513 B.R. at 227 E“[U]nder
Morrison, the transaction being regulated by section
550EaFE2F is the transfer of property to a subsequent
transferee, not the relationship of that property to a
perhaps-distant debtor.”F.

At issue in the Amended Complaint is the authorization
by CIL, a Cayman Islands company, of the issuance of
stock in CENA Group, an English and Wales company, to
CENA Doldings, a Marshall Islands company. See Am.
Compl. XX 3, O, 13, 27, 28, 133. The allegedly aggrieved
Hetitioning Creditors are Cayman Island entities, and
the HIK Notes evidencing their claims were entered into
by CIL and the London Branch of Credit Suisse, as
Administrative Agent, with payments being tendered in
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London. See Declaration of Doward Schub [Case No. 13S
11272, ECF No. 7,], Ex. E EDebt Instrument AgreementF,
at 1S3. The purportedly fraudulent “transfer” that the
Trustee seeks to recover is CENA Group's issuance of
additional shares to CENA Doldings, which diluted CIL's
ownership interest in CENA Group by OO.OOP. See Am.
Compl. X 3 Edefining “CENA Equity Transfer” as the
issuance of “a massive amount of new CENA shares
to ... [CENA Doldings] in exchange for nothing.”F. Not
only was the transfer one among foreign entities that
allegedly harmed foreign creditors, it was accomplished
outside of the United States by: EiF CIL, acting through
its board at a series of meetings chaired in London,
consenting to 2'�  CENA Group's recapitalization and
restructuring; and EiiF CENA Group issuing “New CENA
Shares” in accordance with U.K. law during a meeting of
shareholders in London, attended by a representative of
CIL who consented to the issuance. See Chapman Decl.,
Ex. E ECIL RSAF, II 2EcF, 3EaF, Ex. C EForm of CENA
Group Shareholder ResolutionsF, at 1S2. Thus, the CENA
Defendants contend that the challenged conduct in this
case is foreign, not domestic.

The Trustee disagrees. De contends that in determining
where the challenged conduct took place, the Court
should consider all component events of the transfers, to
ascertain whether the “center of gravity” of the transfer
is the United States. See Trustee's Gpp'n at 44 Eciting
Flors)eim -rp., Inc. v. 6S(sia Int'l Corp. 3In re Flors)eim
-rp., Inc.5, 336 B.R. 126, 130 EBankr. N.D. Ill 2005F
E“In analyzing preferential transfers, courts have applied
a Ucenter of gravityK test, under which they look at the
facts of the case to determine whether they have a centers
of gravity outside the United States.”F Einternal citation
and quotations omittedFF. The Trustee contends that
the “center of gravity” of the CENA Equity Transfer
is the United States, and, as such, the transfer is a
domestic transaction to which U.S. avoidance laws apply,
because the CENA Defendants, the Directors, Apollo
and their respective agents allegedly planned and hatched
the scheme to divest CIL of the CENA Equity in the

United States. See Trustee's Gpp'n at 43S44. 33  Dowever,
the Trustee overstates the significance of those contracts
with the United States. First, the Amended Complaint
is clear that 2'!  CIL's professionals, Appleby and E L
Y were located in the Cayman Islands and that Appleby
“perform[ed] significant work.” See Am. Compl. X 51
E“Mintz Levin and Appleby began to perform significant
work regarding the potential CENA transaction in

January 2013.”F; see also id. XX 58S5O Edescribing work
performed by ApplebyF; XX 84S87 EsameF. Moreover, “it
is a rare case of prohibited extraterritorial application
[of a statute] that lacks all contact with the territory of
the United States.” Morrison, 561 U.S. 247, 266, 130
S.Ct. 286O, 177 L.Ed.2d 535 E2010F. Further, courts in
this district have questioned whether the “component
parts test” remains relevant in light of the Supreme
Court's rejection in Morrison of the “conduct and effects”

test, 34  a similar test used by the Second Circuit in
determining where the conduct at issue occurred. See Sec.
Inv'r %rot. Corp. v. Bernard /. Madoff Inv. Sec. //C
3In re Madoff5, No. 08-0178O, 2016 WL 6O0068O, at
T21 EBankr. S.D.N.Y. Nov. 22, 2016F Efinding irrelevant
“ Uwhere the defendants engaged in business regarding
the transactionK and Uwhere the parties' relationship was
centered when conducting the transaction underling the
debt that triggered the transfersK ” and noting that
the analysis was similar to the conducts and effects
test abrogated by the Morrison courtF. See also 4fficial
Comm. 4f 6nsecured Creditors of (rcapita Ban& B.S.C.
3c5 v. ,ad)amon Capital B.S.C. 3In re (rcapita Ban&
B.S.C.3c55, 575 B.R. 22O, 247 EBankr. S.D.N.Y. 2017F
Equestioning the continued applicability of the component
parts analysis test advocated by MaBwell I, because it
“was decided before Morrison, which changed the legal
landscape on this issue.”F. Instead, under Morrison, the
focus of the inquiry is on where the challenged conduct
Ehere the issuance of the New CENA SharesF occurred.
That is plainly outside the United States.

33 In particular, he alleges in the Amended Complaint
that:

The CENA Equity Transfer was performed for
the benefit of Apollo EAm. Compl. XX 2S3, 8F and
engineered and directed by Apollo in New York.
EId. XX 3S4, 8, 10S11.F
Apollo controlled the Debtor and each of the
Defendants from the U.S. EId. XX 2S3, 8, 27S28.F
The CENA Equity Transfer was performed for
Apollo's benefit. EId. XX 2S3, 8.F
Gne of CIL's two directors who enabled the
CENA Equity Transfer, Turner, resided and
worked in New York. EId. XX 11, 23.F
CIL's other director, Beith, performed multiple
acts to advance the scheme while physically
present in New York headquarters, and directed
numerous communications and instructions to
agents and actors in New York that were critical
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to the CENA Equity Transfer. EId. XX 25, 54; see
also Beith Decl. XX 14S15.F
The final form of the CENA Equity Transfer
was negotiated between lawyers at the U.S.
firms of Mintz Levin and Akin Gump, including
elements deliberately designed to hinder, delay
and defraud CIL's creditors. EId. XX O7S107.F
The CIL RSA among CIL Eexecuted by the
DirectorsF, Louis Cayman and CENA, pursuant
to which CIL agreed to the CENA Equity
Transfer, provides that it shall be governed by
the internal laws of the State of New York. EId.
X 108.F
The removal of CIL's officers that left Apollo's
employees in sole control of CIL was determined
by Apollo in New York and effectuated by Mintz
Levin. EId. XX 54S55.F
The E L Y Report and the MS Report were
prepared in New York, and “restructuring”
advice was provided by Doulihan Lokey from its
New York City office. EId. XX 5, 8, 67S68, 76, O4,
121.F
Mintz Levin, in New York and Massachusetts,
actively worked to help conceal the Directors'
fraudulent conduct, including by furnishing
misleading representations to this Court in the
Chapter 7 Case. ESee, e.g., id. XX 11, 51, 57, 7O,
103S07.F
The CENA Enterprise has headquarters and vast
operations in the United States. EId. XX 1, 8, 27.F
None of the parties have employees or any
substantial business operations in Cayman
Islands.

34 The “effects” test asked “whether the wrongful
conduct had a substantial effect in the United States
or upon United States citizens.” Morrison, 561 U.S.
at 257, 130 S.Ct. 286O. The “conducts” test asked
“whether the wrongful conduct occurred in the
United States.” Id. at 257, 130 S.Ct. 286O Equotations
omittedF.

Finally, and in any event, application of the “center
of gravity” test, given the allegations in the Amended
Complaint, does not support the Trustee's assertion that
the issuance of the New CENA Shares was a domestic
transaction. Under that test, courts “look at the facts
of a case to determine whether they have a center of
gravity outside the United States.” In re Flors)eim -rp.,
Inc., 336 B.R. 126, 131 EN.D. Ill. 2005F. In doing so,
“the court considers the location of the assets as well as
the component events of those transactions.” MaBwell
I, 186 B.R. at 817. See also Flors)eim -rp., Inc., 336

B.R. at 131 Enoting the “courts generally consider all
component events of a financial transaction, rather than
one dispositive factor, to determine where it took place.”F.
Dere, as set forth above, the issuance of the New CENA
Stock took place outside of the United States. To be
sure, the Trustee has alleged that the avoidance claims
and CENA Equity Transfer have some connection to
the United States. Dowever, the inquiry is whether these
connections alleged are significant enough to render
the CENA Equity Transfer a domestic transaction.
See, e.g., Weisfelner v. Blavatni& EIn re /'ondell C)em.
Co.5, 543 B.R. 127, 150S51 EBankr. S.D.N.Y. 2016F
E“[E]ven where the claims touch and concern the territory
of the United States they must do so with sufficient
force to displace the presumption against extraterritorial
application.” Equoting Kio+el v. Ro'al Dutc) %etroleum
Co., 56O U.S. 108, 133 S.Ct. 165O, 185 L.Ed.2d 671
E2013FFF. They are not.

2'$  It is undisputed that CIL retained professionals
outside the United States. Dowever, even assuming
that the CENA Equity Transfer was negotiated and
documented at least in part by Turner and Beith and CIL's
professionals in the United States, it is not enough to
make the CENA Equity Transfer a domestic transaction.
See, e.g., MaBwell I, 186 B.R. at 817 Esale of assets that
funded transfers, and even initiation of transfers in the
United States, are “more appropriately characterized as
a Upreparatory stepK ” to the extraterritorial transfersF;
Morrison, 561 U.S. at 271S72, 130 S.Ct. 286O Erejecting the
notion that section 10EbF claim at issue was domestic even
as a significant portion of fraudulent conduct occurred
in the United StatesF; MadoffWC(C<IS, 513 B.R. at
228 Echain of transfers originating in New York from
a New York-based debtor insufficient to conclude that
transfers occurred domesticallyF; In re /'ondell C)em.
Co., 543 B.R. at 14O Erejecting the trustee's arguments that
“at least some of the decisions to make the December
Distributions were made in the United States[,]” and that
“the December Distribution was initiated by and occurred
at the direction of Blavatnik” rendered the distribution
at issue domesticF; see also 4fficial Comm. of 6nsecured
Creditors v. ,ranspac. Corp. 3In re Commodore Int'l /td.5,
242 B.R. 243, 260 EBankr. S.D.N.Y. 1OOOF, aff'd, 2000
WL O77681, 2000 U.S. Dist. LE[IS O7O0 ES.D.N.Y. July
14, 2000F Etransfer approved by board of directors and
documented by professionals in United States insufficient

to outweigh Bahamian interests in transactionsF. 35
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35 To the extent that the Trustee is arguing that the CIL
RSA's choice of New York law renders the CENA
Equity Transfer domestic, the fraudulent transfer
claims are not contract claims but tort claims that are
not governed by the CIL RSA.

The CENA Equity Transfer is the transfer that the Trustee
seeks to avoid and recover under sections 548 and 550 of
the Bankruptcy Code. It was not a domestic transfer and,
as such, it cannot be avoided under those provisions.

�%%���a��o� o� #����o�� *++ a�� **,
��&� As noted previously, in Count 3, the Trustee seeks

to avoid the CENA Equity Transfer pursuant to U.K.,
Cayman andWor New York state law by application of
sections 544EbF and 550 of the Bankruptcy Code. Am.
Compl. XX 160S161. In relevant part, section 544EbF states:

[T]he trustee may avoid any transfer
of an interest of the debtor in
property or any obligation incurred
by the debtor that is voidable under
applicable law by a creditor holding
an unsecured claim that is allowable
under section 502 of this title or that
is not allowable only under section
502EeF of this title.

11 U.S.C. I 544EbFE1F. Daving determined that
the presumption against extraterritoriality bars the
extraterritorial application of section 548 of the
Bankruptcy Code, and that the CENA Equity Transfer
is a foreign transfer, the Court must consider whether
that ruling should extend to section 544EbF. The Trustee
contends that it would be “senseless” for the court to
do so, because by its terms, that section incorporates
whatever law may be “applicable.” The Trustee maintains
that because section 544EbF is unambiguous, it “must
be construed according to the meaning of its words.”
Trustee's Gpp'n at 53 Equoting .a'den v. %ata&i, 44O
F.3d 305, 314S15 E2d Cir. 2006FF. From that, he asserts
that as used in the statute, the term “applicable law”
should be read to include foreign law. Thus, he maintains
that by application of section 544EbF, he can seek to
avoid the CENA Equity Transfer under foreign law,
including U.K. law. Id. at 54. De argues 2'%  that he
is entitled to do so, because he is not attempting “an
UextraterritorialK exportation of U.S. law[,]” but rather,
through section 544EbF, he is seeking to bring foreign
law into a U.S. bankruptcy proceeding. Id. Dowever,

the Trustee is still attempting to apply U.S. avoidance
laws to a foreign transaction. As the Court has already
found, incorporation of the “interest of the debtor in
property” language does not manifest a clear intention
by Congress that such provision has extraterritorial
application. Furthermore, “broad, boilerplate language
such as the term [“applicable law”] is insufficient to
overcome the presumption against extraterritoriality.”
MaBwell I, 186 B.R. at 81O Efinding “nothing in the
language or legislative history of I 547 expresses Congress'
intent to apply the statute to foreign transactions.”F. The
Court is not persuaded that the inclusion of the phrase
“voidable under applicable law” gives section 544EbF de
facto extraterritorial application. The Court finds that it
does not. As the Court has previously determined, the
CENA Equity Transfer was not a domestic transfer. As
such, it cannot be avoided under section 544EbF of the
Bankruptcy Code.

��'� In relevant part, section 551 of the Bankruptcy Code
states that “[a]ny transfer avoided under [sections 544
and 548] ... is preserved for the benefit of the estate but
only with respect to property of the estate.” 11 U.S. C.
I 551. As such, it does not provide for an independent
cause of action. Rather, it creates a statutory effect to a
transfer that has been avoided under, for instance, sections
544 or 548. That effect is automatic, and springs into
existence upon a successful avoidance under other sections
of the Code, such as sections 544 or 548. See, e.g., 5 A.
Resnick L D. Sommer, CGLLIER GN BANKRUHTCY
X 551.01 E16th ed. 2015F. Based upon the foregoing, it has
no application to this case.

)n�#rna�ional��o1i�y
��(�  ����  ���� The CENA Defendants also contend

that application of the avoidance and recovery provisions
of the Bankruptcy Code is precluded by principles
of international comity. See CENA MTD at 27S2O.
“[I]nternational comity is a separate notion from the
Upresumption against extraterritoriality,K which requires
a clear expression from Congress for a statute to reach
non-domestic conduct.” MaBwell II, O3 F.3d 1036, 1047
E2d Cir. 1OO6F Ecitation omittedF. Rather, it “is the
recognition which one nation allows within its territory
to the legislative, executive, or judicial acts of another
nation, having due regard both to international duty
and convenience, and to the rights of its own citizens,
or of other persons who are under the protection of
its laws.” .ilton v. -u'ot, 15O U.S. 113, 164, 16 S.Ct.
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13O, 40 L.Ed. O5 E18O5F. The doctrine “is concerned
with maintaining amicable working relationships between
nations, a Ushorthand for good neighbourliness, common
courtesy and mutual respect between those who labour
in the adjoining judicial vineyards.” 2% Morgan C)ase
Ban& v. (ltos .ornos de MeB., S.(. de C.=., 412 F.3d
418, 423 E2d Cir. 2005F Equoting Britis) (irwa's Bd. v.
/a&er (irwa's /td., [1O84] E.C.C. 36, 41 EEng. C.A.FF.
The doctrine is applied not as “an imperative obligation
of courts but rather [a]s a discretionary rule of practice,
convenience, and expediency.” Ro'al > Sun (lliance Ins.
Co. of Canada v. Centur' Int'l (rms, Inc., 466 F.3d 88,
O2 E2d Cir. 2006F Einternal quotation marks and citation
omittedF.

����  ���� As a general matter, the doctrine of comity
embraces two concepts: “comity of the courts” and
“comity of nations.” See 2'&  .artford Fire Ins. Co. v.
California, 50O U.S. 764, 817, 113 S.Ct. 28O1, 125 L.Ed.2d
612 E1OO3F EScalia, J., dissentingF. By application of the
former, also known as “adjudicative” or “abstention”
comity, “judges decline to exercise jurisdiction over
matters more appropriately adjudged elsewhere[.]” Id. See
also MaBwell II, O3 F.3d at 1047 Enoting that the “so-called
comity among courts,” “may be viewed as a discretionary
act of deference by a national court to decline to exercise
jurisdiction in a case properly adjudicated in a foreign
state[.]”F; 2% Morgan C)ase Ban& v. (ltos .ornos de
MeBico, S.(. de C.=., 412 F.3d at 424 Enoting that comity
among courts “involves not a choice of law but rather
the discretion of a national court to decline to exercise
jurisdiction over a case before it when that case is pending
in a foreign court with proper jurisdiction.”F Ecitation
omittedF.

��!� In contrast, “comity of nations,” or “prescriptive
comity,” is “the respect sovereign nations afford each
other by limiting the reach of their laws. That comity
is exercised by legislatures when they enact laws, and
courts assume it has been exercised when they come
to interpreting the scope of laws their legislatures have
enacted. It is a traditional component of choice-of-law
theory.” .artford Fire Ins. Co., 50O U.S. at 817, 113 S.Ct.
28O1 EScalia, J., dissentingF. See also MaBwell II, O3 F.3d
at 1047 Eprescriptive comity “is a canon of construction
[that] might shorten the reach of the statute.”F; Mu@ica
v. (irScan Inc., 771 F.3d 580, 5O8 EOth Cir. 2014F
E“[L]egislative or Uprescriptive comityK ... guides domestic

courts as they decide the extraterritorial reach of federal
statutes.”F.

The CENA Defendants assert that in filing this action,
“[t]he Trustee is attempting to bypass the legitimate
interests of having Cayman law govern this dispute to gain
advantage of the more generous avoidance provisions of
the U.S. Bankruptcy Code.” CENA MTD at 31. They
contend that because CIL, a Cayman Islands domiciled
company, is already a debtor in a home based parallel
insolvency proceeding, the Cayman Islands has a greater
interest in adjudicating the avoidance claims than the
United States. They also assert that because there is
an actual conflict between U.S. and Cayman fraudulent
transfer law, this Court should dismiss the Trustee's
avoidance claims so they can be heard by a Cayman court,
or at the very least evaluate these claims strictly under
the laws of the Cayman Islands. CENA MTD at 28S
2O. The Trustee disputes those contentions and contends
that this Court is the only suitable forum for bringing
the fraudulent transfer claims. See Trustee's Gpp'n at 58.
De also contends that if U.S. law does not apply to the
adjudication of the avoidance claims, the Court should
apply U.K. law, not the law of the Cayman Islands, and
that there is no conflict between U.K. and U.S. fraudulent
transfer law. See id. at 51S52.

��$�  ��%�  ��&� The pendency of parallel insolvency
proceedings is a factor relevant to application of the
“comity of courts” doctrine. See, e.g., Ro'al > Sun
(lliance Ins. Co. v. Centur' Int'l (rms, Inc., 466 F.3d 88,
O3 E2d Cir. 2006F. Dowever, “the mere existence of an
adequate parallel action, by itself, does not justify the
dismissal of a case on grounds of international comity
abstention.” Id. “Abstention comity, or Ucomity among
courts,K is concerned with which court should decide the
parties' rights, and relatedly, whether a U.S. court should
enforce a foreign bankruptcy court's order relating to
the debtor's assets or the adjudication of a creditor's
claim.” SM% /td. v. Sun<dison, Inc. 3In re Sun<dison5,
577 B.R. 120, 131 EBankr. S.D.N.Y. 2017F. Under this
doctrine, courts in the United States will refrain from
“adjudicat[ing] creditor claims that are the subject of
a foreign bankruptcy proceedings” 2''  and, in doing
so, defer to those proceedings, “so long as the foreign
proceedings are procedurally fair and ... do not contravene
the laws or public policy of the United States.” 2% Morgan
C)ase Ban& v. (ltos .ornos de MeBico, S.(. de C.=.,
412 F.3d at 424 Eciting Cunard S.S. Co. /td. v. Salen
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Reefer Servs, (B, 773 F.2d 452, 457S5O E2d Cir. 1O85FF.
In that way, “[a]bstention comity aims to prevent an Uend-
runK around the foreign bankruptcy proceeding[.]” In re
Sun<dison, 577 B.R. at 131.

��'� The Trustee argues that the International Hrotocol
“conclusively resolves” the question of comity, and that
the pendency of the Cayman Islands Hroceeding is not
a bar to the prosecution of Counts 1, 2 and 3 of the
Amended Complaint in this Court. The purpose of that
agreement is to “promote the orderly administration
of the estate of the [Debtor] and avoid duplication of
work and expense or conflict” by “setting forth the
allocation of various duties and responsibilities to be
undertaken by the JGLs and the Trustee.” International
Hrotocol I 2. The Trustee maintains that, to that end,
this Court is the proper forum in which the avoidance
claims should be adjudicated because under the protocol,
the Cayman Court and Joint Liquidators “have each
renounced interest in having the fraudulent conveyance
claims heard in the Cayman Court.” Trustee's Gpp'n at 57
Ecitations omittedF. As support, he cites to the following
provisions of the protocol:

If, upon consultation, the JGLs and the Trustee jointly
conclude that the liquidation of any assets owned by the
Company should be effected by the Trustee, the JGLs
and the Trustee will agree in writing the assetEsF to be
liquidated by the Trustee. Similarly, if the JGLs and
the Trustee jointly conclude that the liquidation of any
assets owned by the Company should be effected by the
JGLs, the JGLs and the Trustee will agree in writing the
assetEsF to be liquidated by the Trustee. EInternational
Hrotocol at X 5.1.F

The approval of this Hrotocol by the Cayman Court
shall constitute the Cayman Court's authorisation,
without further order, for the JGLs to permit the
Trustee to effect the liquidation of such assetEsF. EId. at
X 5.3F

The JGLs and Trustee have identified various potential
claims and causes of action which may be pursued
for the benefit of the Company. Following further
investigation of those claims, the JGLs and the Trustee
will jointly consider whether each claim is most closely
connected with the US or with another territory. EId. at
X 7.1.F

Where the JGLs and Trustee agree that such claims
are most closely connected with the US, or that it is
in the best interests of the Company that claims be
pursued in the US, the Trustee is authorized to pursue
such claims in accordance with section 5 herein. The
approval of this Hrotocol by the Cayman Court shall EiF
constitute authorization for the JGLs to leave the task
of prosecuting any claims andWor causes of action to the
Trustee; and EiiF constitute sanction of those claims by
the Cayman Court, to the extent necessary. EId. at X 7.2F

To be sure, as set forth above, the protocol provides
a process pursuant to which the Joint Liquidators and
Trustee can, among themselves, and without further order
of either court, select the forum in which to prosecute
estate claims. Moreover, the Joint Liquidators have
determined, among other things, that the Trustee's pursuit
of the Amended Complaint in the United States “appears
to be in the best interests of the Debtor's creditors[,]”
and that it was “appropriate for the Griginal Complaint
to be issued in the U.S., and it was in the 2�((  best
interests of the Debtor and its estate to file and prosecute
the Griginal Complaint in the Bankruptcy Court.” See
First Declaration of Matthew Wright [ECF No. 42], at X
10. They have also advised that they “have no intention
of prosecuting such claims before the Cayman Court[,]”
because “it would probably be a breach of the terms
of the International Hrotocol[,]” and, in any event, “the
required sanction of the Cayman Court to commence
separate proceedings would be difficult to obtain.” Id.
In this light, the Trustee contends that in invoking the
doctrine of comity among the courts as grounds for
dismissing Counts 1, 2 and 3, in favor of pursuing those
claims in the Cayman Court, the CENA Defendants “have
it backwards” because they are “attempting to impose
their wishes on foreign liquidators who do not wish to
bring the claims [in the Cayman Court], and a foreign
court that has long since issued an order deferring in
favor of the U.S. Court.” Trustee's Gpp'n at 58. As such,
they say that the CENA Defendants “are attempting
to disrupt an established environment of cooperation
and harmonization between the two jurisdictions.” Id.
Eemphasis originalF. Dowever, the Trustee overstates
both the import of the International Hrotocol and the
significance of the Joint Liquidators' consent to the
Trustee's pursuit of the Amended Complaint in this Court.
The protocol does not specify the court in which particular
claims will be resolved or the law that will govern
resolution of the claims, and neither court has deferred
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to the other on any matter, let alone those relating to the
resolution of claims held by the estate against third parties.
Moreover, the Joint Liquidators' conclusion that the
United States is the appropriate forum in which to pursue
the claims set forth in the Amended Complaint is plainly
not binding on the CENA Defendants or this Court.
Dowever, there is no question that under Cayman law, the
Trustee has standing to pursue this litigation. Cf. 4fficial
Comm. of 6nsecured Creditors v. ,ranspacific Corp., /td.
3In re Commodore Int'l /td.5, 242 B.R. 243, 248S50
EBankr. S.D.N.Y. 1OOOF Edismissing creditors' committee's
complaint seeking to avoid transfers under U.S. avoidance
laws where dual insolvency proceedings were pending
in the United States. and The Bahamas, in part on
the grounds that committee lacked standing because
Bahamian court had ruled that Bahamian liquidators
lacked authority under Bahamian law to consent to the
committee's prosecution of the actionF. Moreover, the
Trustee asserts that this Court is the only suitable forum
in which to bring the fraudulent transfer claims because it
is unlikely that the Joint Liquidators could get leave from
the Cayman Court to bring suit in the Cayman Islands.
To that end, they note that under Cayman law, unless
the Defendants are served with process in the Cayman
Islands or submit to the jurisdiction of that court, the
Joint Liquidators could not sue the Defendants unless
they apply for, and receive, permission from the Cayman
Court to serve the Defendants outside of the Cayman
Islands. See First Declaration of J. Ross McDonough
[ECF No. 41], XX 12. The Trustee contends that it is
unlikely that the Cayman Court would grant such relief
because it is doubtful that under Cayman Islands law,
the Cayman Court has the power to authorize the Joint
Liquidators to do so, and it is unlikely that the court
would grant such permission, even if it had the power to
do so. Id. XX 17S21, 24. Moreover, he contends that in any
event, as a condition to granting such relief, the Cayman
Court would have to find that Cayman Islands is the
“forum conveniens” or most appropriate forum in which
to conduct that litigation. The Trustee maintains that it is
unlikely that the Cayman Court would do so, especially
because the CENA Defendants have not moved to dismiss
2�(�  all of the Counts of the Amended Complaint and,

as such, there would be duplicative or parallel proceedings
in the Cayman Islands and the United States. Id. XX 25S26,
2O. The Court finds that those practical concerns, coupled
with the Court's desire to foster the goal of cooperation
among this Court and the Cayman Court, as generally
contemplated by the International Hrotocol, particularly

in light of both courts' willingness to permit the Joint
Liquidators and the Trustee to select the forum in which
to bring avoidance actions, provide sufficient grounds to
allow the adjudication of the avoidance claims to proceed
in this Court.

��(� Dowever, it does not follow that U.S. law will govern
the resolution of those claims. In determining which law
to be applied, the rule is that this Court “[must] apply
the law of the jurisdiction having the greatest interest
in the litigation. Koreag, Controle et Revision, S.(. v.
Refco FAC (ssocs. 3In re Koreag, Controle et Revision,
S.(.5, O61 F.2d 341, 350 E2d Cir.F, cert, denied, 506
U.S. 865, 113 S.Ct. 188, 121 L.Ed.2d 132 E1OO2F. To
make that determination, the Court will engage in a
choice-of-law analysis guided by the factors set out in
the Restatement 3,)ird5 of Foreign Relations I 403. See,
e.g., .artford Fire Ins. Co. v. California, 50O U.S. 764,
818S1O, 113 S.Ct. 28O1, 125 L.Ed.2d 612 E1OO3F E“In
sum, the practice of using international law to limit the
extraterritorial reach of statutes is firmly established in
our jurisprudence. In proceeding to apply that practice to
the present cases, I shall rely on the Restatement EThirdF
[of Foreign Relations I 403] for the relevant principles of
international law.”F EScalia, J. dissentingF; -ucci (merica,
Inc. v. WeiBing /i, 768 F.3d 122, 13O E2d Cir. 2014F
E“We have previously suggested that when a court order
will infringe on sovereign interests of a foreign state,
district courts may appropriately conduct an analysis
using the framework provided by I 403 of the Restatement
EThirdF of Foreign Relations Law, entitled ULimitations on
Jurisdiction to Hrescribe.K ”F. These factors “correspond
to familiar choice-of-law principles.” MaBwell II, O3
F.3d at 1048 Enoting that “[t]he analysis must consider
the international system as a whole in addition to the
interests of the individual states, because the effective
functioning of that system is to the advantage of all
the affected jurisdictions.”F. Thus, in undertaking that
analysis, the Court must determine whether application of
U.S. law would be “reasonable” in light of the competing
interests of the United States and any foreign state. See
id. at 1047; MadoffAC(C<IS, 531 B.R. at 231 E“Courts
conducting a comity analysis must engage in a choice-of-
law analysis to determine whether application of U.S. law
would be reasonable under the circumstances.”F. See also
Restatement 3,)ird5 of Foreign Relations E1O86F I 403E1F
E“a state may not exercise jurisdiction to prescribe law
with respect to a person or activity having connections
with another state when the exercise of such discretion
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is unreasonable.”F. Whether the application of U.S. law
would be reasonable turns on an evaluation of all relevant
factors including “the link between the regulating state
and the relevant activity, the connection between the state
and the person responsible for the activity Eor protected
by the regulationF, the nature of the regulated activity and
its importance to the regulating state, the effect of the
regulation on justified expectations, the significance of the
regulation to the international system, the extent of other
states' interests, and the likelihood of conflict of other
states' regulations.” MaBwell II, O3 F.3d at 1048 Eciting the
Restatement EThirdF of Foreign Relations Law of the U.S.
I 403E2FF.

2�(�  The Trustee contends that this Court's connection
to and interest in the litigation far outweighs that of the
Cayman Court. In particular, he notes that the Amended
Complaint alleges that the CENA Equity Transfer was
orchestrated in the United States while, in contrast, CIL's
only material connection to the Cayman Islands is that it is
registered there. See Trustee's Gpp'n at 61S62. Moreover,
he contends that if U.S. law is not applicable, the Court
should apply the U.K. law. Id. at 60. De says this is so,
because EaF CENA Group is a U.K. entity EAm. Compl.
X 27F; EbF CENA Group is the asset of CIL that was
misappropriated when it issued the New CENA Shares to
CENA Doldings, which, itself is a non-Cayman entity Eid.
XX 3, 28F; EcF virtually none of the conduct alleged in the
Amended Complaint occurred in the Cayman Islands, and
that which did was directed by parties outside of Cayman;
EdF CIL did not conduct business in the Cayman Islands;
EeF CIL was operated by non-Cayman directors; and EfF
the only business person who can be found outside the
United States is Beith, a citizen and alleged resident of the
U.K.

The Court finds that the Cayman Islands has a greater
interest in the adjudication of the avoidance claims than
the United States or the U.K. First, there are plenary
insolvency proceedings pending on behalf of CIL in
the Cayman Islands. The Trustee purports to challenge
the legitimacy of those proceedings and alleges that
the Defendants put CIL into the Cayman Liquidation
Hroceedings in bad faith and for the sole purpose of
delaying and hindering CIL's creditors. See Am. Compl.
X 117. For purposes of the comity analysis, the Court
attaches no weight to that assertion. The Cayman Court,
not this Court, is the appropriate forum for challenging
the +ona fides of those insolvency proceedings. Gther

factors weigh heavily in support of the application of
Cayman law, including: EiF CIL is a Cayman Islands
entity; EiiF since its incorporation CIL's registered offices
have always been located in George Town, Grand
Cayman, Cayman Islands; EiiiF CIL is the entity that
made the CENA Equity Transfer; EivF to the extent
CIL was injured, it suffered that injury in the Cayman
Islands; EvF the Cayman Islands has a strong interest in
in evaluating allegedly fraudulent transfers that involve
Cayman debtors, and applying its avoidance provisions to
conduct originating in the Cayman Islands and involving
mostly Cayman parties, and nothing in the International
Hrotocol detracts from that; and EviF Cayman-domiciled
companies transact business and guide their conduct
based on local legal norms, not foreign norms, and
such expectations should be respected. Moreover, the
Court finds it significant that the HIK Noteholders
who commenced this chapter 7 case, and who comprise
the majority of CIL's creditors, are Cayman entities.
None of those factors are relevant in the analysis of
U.K. and U.S. interests in the litigation. That CENA
Group is a U.K. entity and that the Defendants andW
or their agents took actions in the U.K. in furtherance
of the CENA Equity Transfer and CENA Restructuring
is not without significance, but it does not vest the
U.K. with a greater interest in this litigation than the
Cayman Islands. The same holds true for the United
States. Although the Defendants and their agents took
actions in the United States in furtherance of the CENA
Restructuring, the Court has already determined that they
were tangential to the CENA Equity Transfer at the heart
of this litigation. Those are the principal contacts with the
United States. They are not enough to vest the United
States with a greater interest in the litigation than the
Cayman Islands. Daving determined that the law of the
Cayman Islands is applicable herein, the 2�(�  Court will
consider whether there is a true conflict between U.S and
Cayman avoidance law. See MaBwell II, O3 F.3d at 104O
E“International comity comes into play only if there is a
true conflict between American law and the law of the
foreign jurisdiction.”F.

The CENA Defendants have demonstrated that such
a conflict exists. Under Cayman law, the avoidance
and recovery of fraudulent transfers, like those asserted
in Counts 1 and 2 of the Amended Complaint, are
governed by sections 146 and 147 of the Cayman Islands
Companies Law Eas revisedF Ethe “�o1pani#s� �a ”F.
While section 548 of the Bankruptcy Code recognizes both
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“constructive” and “actual” Eor intentionalF fraudulent
conveyance actions, the relevant provisions of the
Companies Law are “narrower” because under Cayman
Law, “[a]n Uintention to defraudK andWor Ufraudulent
purposeK is a necessary ingredient” of a “liquidation claw
back claim.” See Declaration of Michael John Makridakis
[ECF No. 34] at X 36. In other words, “[a]ctual dishonesty
is required” such that “if a liquidator or creditor Eas
applicableF, sought to bring a fraudulent disposition or
fraudulent trading claim in the Courts of the Cayman
Islands on the basis of UconstructiveK rather than actual,
intentional or purposive fraud, the claim would ... be
bound to fail.” Id. It is settled that “a conflict between two
avoidance rules exists if it is impossible to distribute the
debtor's assets in a manner consistent with both rules.”
MaBwell II, O3 F.3d at 1050. Dere, as in MaBwell II, “the
UintentK requirement in the [Cayman Islands] law would
dictate a different distributional outcome than would
United States law. Consequently, it is not possible to
comply with the rules of both forums and the threshold
requirement of a true conflict exists for purposes of comity
analysis.” O3 F.3d at 1050. Accordingly, Cayman law will
be applied in resolving the avoidance claims.

In sum, the Court finds that the claims asserted under
sections 544, 548 and 550 of the Bankruptcy Code should
be dismissed because the CENA Equity Transfer that the
Trustee seek to avoid was a foreign transfer and sections
544, 548 and 550 do not apply extraterritorially, and
because by application of the principles of international
comity, the laws of the Cayman Islands are applicable
to the resolution of the avoidance claims. Accordingly,
Counts 1, 2 and 3 are dismissed, with prejudice, except
that the Trustee will be permitted to assert an intentional
fraudulent transfer claim herein under Cayman law,
divorced of any aspect of the Bankruptcy Code.

3o�ion��o�7is1iss��oun�s��J�<�!<�$�F��(J��
���� The premise underlying the Trustee's complaint is

that Apollo was not satisfied merely controlling CENA
Group through its ownership of CIL's stock, because it
wanted to do so without the burden of CIL's HIK Note
indebtedness. As such, the Trustee maintains that because
“[t]he Debtor and its [Q103] million of creditors stood
between Apollo and the lucrative CENA Enterprise,” the
DefendantsYat Apollo's directionY“devised [the CENA
Restructuring] to cut the Debtor and its creditors out of
the capital structure.” See Trustee's Gpp'n at 13. It is
undisputed that the HIK Notes are unsecured obligations

of CIL that were not guaranteed by CENA Group or any
of its consolidated subsidiaries. Because CIL was a pure
“holdco,” the HIK Notes were structurally subordinated
to the claims of CENA Group's creditors. See, e.g., N(
-en. %'s)ip > Su+sidiaries v. Comm'r, 103 T.C.M. ECCDF
1O16, 2012 WL 234471O, at TO EU.S. Tax Ct. June 1O, 2012F
E“With holding companies, any debt issued is necessarily
subordinated to the creditors of its 2�(�  operating
company.”F. It is also uncontested that if CENA Group
was insolvent in April 2013, it follows that CIL's equity
interest in CENA Group had no value at that time, and
that the Trustee cannot state a claim for relief in any of
the Counts in the Amended Complaint which are based on
the notion that the CENA Equity Transfer deprived CIL
of value that it otherwise possessed. Those are Counts 1,
2, 3 Erelating to the fraudulent conveyance of the CENA
Group's equityF, 5 Eavoidance of the post-petition transfer
of CENA Group's equityF, 6 Eturnover of CENA Group's
equityF, 10 Econversion of CENA Group's equityF, 11
Eunjust enrichment by the CENA Group equityWsharesF,
and 12 Econspiracy under Cayman lawWaiding and abetting
fraud under New York lawF.

Rule 8 of the Federal Rules of Civil Hrocedure provides
that a complaint seeking relief “must contain ... a short
plain statement of the claim showing that the pleader is

entitled to relief.” Fed. R. Civ. H. 8EaF. 36  In accordance
with the Supreme Court's decision Bell (tlantic Corp. v.
,wom+l', 550 U.S. 544, 127 S.Ct. 1O55, 167 L.Ed.2d O2O
E2007F, the Court will apply a “plausibility standard” in
assessing whether the Amended Complaint satisfies Rule
8. Two “working principles” guide the Court's application
of that standard. See (s)croft v. I*+al, 556 U.S. 662, 678,
12O S.Ct. 1O37, 173 L.Ed.2d 868 E200OF. First, although “a
court must accept as true all of the allegations contained
in a complaint,” that mandate “is inapplicable to legal
conclusions,” and “[t]hreadbare recitals of the elements
of a cause of action, supported by mere conclusory
statements, do not suffice.” Id. “Second, only a complaint
that states a plausible claim for relief survives a motion to
dismiss,” and “[d]etermining whether a complaint states a
plausible claim for relief will ... be a context-specific task
that requires the reviewing court to draw on its judicial
experience and common sense.” Id. at 67O, 12O S.Ct. 1O37.

36 That rule is made applicable herein by Fed. R. Bankr.
H. 7008.
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The CENA Defendants contend that each of the Counts
at issue must be dismissed for failing to state a claim for
relief, because the facts and allegations before the Court
demonstrate that EiF there plainly is an inference that
CENA Group was insolvent in April 2013 based upon,
among other things, the “market behavior” of CENA
Group's stakeholders; and EiiF the Amended Complaint
does not contain allegations plausibly establishing that
CENA Group was solvent. See CENA MTD at 32. The
Trustee disputes those assertions.

As a preliminary matter, the Trustee contends that the
value of CENA Group and the solvency of CIL are factual
matters that likely may not be decided any time prior to
trial, but in any event, cannot be decided on a motion to
dismiss. See Trustee's Gpp'n at 68. The CENA Defendants
do not dispute that point. See CENA MTD at 32 E“To
be clear, in no way are the CENA Defendants asking
the Court to make a finding at this stage that CENA
Group was in fact insolvent or lacked adequate capital
as of April 2013.”F. It is well settled that “[i]nsolvency
is a question of fact,” see /awson v. Ford Motor Co.
3In re Ro+lin Indus.5, 78 F.3d 30, 35 E2d Cir. 1OO6F
Ecitations omittedF, and that “factual issues cannot be
determined on [a] motion to dismiss.” ,ronoB Inc. v.
(ndar&o %etroleum Corp. EIn re ,ronoB Inc.5, 42O B.R.
73, O7 EBankr. S.D.N.Y. 2010F Efinding that determination
of whether a debtor received reasonably equivalent or
fair value in exchange for its assets is a question of
fact that could not be resolved on a motion to dismissF.
Thus, in resolving this aspect of the CENA Defendants'
motion to dismiss, the Court will not determine whether
2�(!  CIL's equity interest in CENA Group had value in

April 2013. Rather, the Court will consider only whether
the Trustee has alleged facts from which the Court can
reasonably infer that it is plausible that CIL was solvent
at that time. See generall' Spradlin v. Monda' Coal, //C
3In re /ic&ing River Mining, //C5, 571 B.R. 241, 262
EBankr. E.D. Ky. 2017F E“To plead the constructively
fraudulent transfer claims sufficiently, Trustee must allege
facts to plausibly establish that a Debtor was insolvent
when it made the Total Transfers, or became insolvent
as a result of such a transfer.”F; cf. .alperin v. Moreno
3In re -reen Field <nerg' Servs., Inc.5, No. 13-12783,
2015 WL 5146161, at T8 EBankr. D. Del. Aug. 31,
2015F Enoting that while reasonably equivalent value in
context of constructive fraudulent transfer claims is a
fact-intensive determination, the court may plausibly infer
lack of reasonably equivalent value based on the trustee's

allegation that debtor had transferred an approximately
Z200 million asset to defendant in return for little or no
compensationF.

The CENA Defendants argue that in assessing the
adequacy of the Trustee's pleadings, the Court must view
the CENA Equity Transfer as the first step in a single,
fully-integrated, multi-step transaction. They say that
in that light, the strong inference is that CIL's equity
interest in CENA Group had no value because: EiF Apollo
would not impair its own interests by reducing its pre-
restructuring near-100P equity interest in CENA Group
to a 21P interest post-restructuring if there was any value
to the CIL equity; and EiiF “sophisticated independent
market players”Ynamely, CapRe and FranklinYwould
not have converted their debt to equity if CENA Group
was solvent. See CENA MTD at 35S40. Thus, they
contend that such a restructuring “is totally at odds
with the notion that CENA ... was solvent, adequately
capitalized, and able to repay all of its creditors, much less
the Trustee's allegation that CENA Group was solvent by
hundreds of millions of dollars.” Id. at 32.

The Trustee disputes those contentions and argues that
the Amended Complaint alleges, “with an exceptional
level of detail,” that EiF CIL owned CENA Group, EiiF the
Defendants caused CIL to be divested of its ownership
interest in CENA Group, and EiiiF that CIL received
nothing whatsoever in exchange for the transfer. See
Trustee's Gpp'n at 67. De contends that the CENA
Defendants challenge only whether CENA's equity had
value and that the Amended Complaint pleads that it
does. Id. Further, he argues that in requesting the Court
to find the allegations of solvency “implausible,” the
CENA Defendants are “asking the Court to draw the far-
fetched inference that CENA [Group] had no value to
CIL from the fact that Apollo reduced its equity interest
in the CENA Enterprise more than a month after the
challenged CENA Equity Transfers in exchange for other
value Ereduced enterprise debtF.” Id. at 67S68; see also id.
at 75 E“the CENA Defendants' plausibility argument is
grounded upon overly-simplistic inferences that do not
render implausible the Trustee's detailed, document-based
allegations of CENA equity value and damage to CIL.”F.
The Trustee contends that any discussion about what
Apollo elected to do with CENA Doldings' equity after the
CENA Equity Transfer is irrelevant because the Amended
Complaint alleges with specificity that the Defendants
looted CENA Group's equity from CIL via the CENA
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Equity Transfer and CIL received nothing in return. Id.
at 71. De maintains that the CENA Debt Transaction,
in which Apollo's equity interest in CENA Doldings was
diluted in exchange for other consideration Ereduction in
debtF 2�($  was a separate non-integrated transaction
and that the CENA Equity Transfer was not contingent
upon the occurrence of the CENA Debt Transaction. Id.
De also contends that even if that transaction was an
integrated transaction, CIL still received nothing in return
for the CENA Equity Transfer; and, in any event, once the
New CENA Shares were transferred to CENA Doldings,
Apollo was free to do whatever it wanted to do with CENA
Doldings. See Trustee's Gpp'n at 71S73.

The Court finds CarCo I, 435 B.R. 16O EBankr. S.D.N.Y.
2010F, instructive in assessing whether the CENA
Restructuring should be viewed as being comprised of five
independent transactions or as one integrated, multi-step

transaction. Briefly, as previously discussed, 37  in that
case, the trustee under the CarCo Trust contended that
prior to CarCo's bankruptcy, Daimler stripped valuable
assets out of CarCo for little or no consideration before
selling a controlling interest in a newly created entity,
Dolding, to Cerberus for Z7.2 billion. The sale to Cerberus
was pursuant to a so-called “Contribution Agreement”
and was preceded by a restructuring of the Chrysler
Companies that was effectuated pursuant to a 48 StepS
Hlan. Id. at 180S82. The CarCo Trust contended that
certain segments of the StepSHlan resulted in transfers
that enriched Daimler at the expense of CarCo's creditors
who could not reach those assets. In support of its
assertion that the transfers to Daimler under the StepS
Hlan were voidable fraudulent conveyances, the CarCo
Trust focused on discrete steps in that plan, and contended
that Daimler failed to provide consideration for assets it
received under the Step Hlan. Id. In support of its motion
to dismiss the CarCo Trust's complaint, Daimler argued,
among other things, that the trust erred in focusing on
isolated parts of the StepSHlan because that plan and the
Contribution Agreement comprised a single integrated
plan, and that when viewed in that light, it was clear
that Daimler provided valuable consideration in return
for the assets it received under the plan. Id. In resolving
that dispute, the court looked to the terms of the “deal
documents,” i.e., the Contribution and StepSHlan, and
read those documents to constitute a single, integrated
restructuring plan. See id. at 185 E“In the instant matter,
the deal documents themselves make clear that the
transaction is integrated, and that Daimler intended to

sell its interest in the Chrysler Companies once those
companies were restructured.”F. When viewed in that
light, the CarCo I court found that Daimler had provided
valuable consideration for the assets it received under
the StepSHlan. Id. at 187. Dere, the CIL RSA, the Term
Sheet annexed to the CIL RSA, and related documents of
record prove that the CENA Restructuring was a single,
integrated five-part transaction, as follows:

1. Recapitalization Ethe new share issuance by CENA,
substantially diluting CIL's ownership of CENA

GroupF; 38

2. CENA exchange offer Ethe exchange of new equity
interests in CENA Doldings with creditors holding
more than Q1.2 billion of CENA Group's Second Lien

Debt and Unsecured DebtF; 3O

2�(%  3. CIL exchange offer Econsideration offered to

the CIL HIK NoteholdersF; 40

4. Rights offering EQ200 million of new money raised
to provide CENA Group with adequate capital to
operate its business of which the Apollo Funds agreed

to contribute Q65 millionF; 41  and

5. Franklin financing commitment Eproviding further

reduced interest expense and new moneyF. 42

Those documents show that each of the five steps was
dependent upon the occurrence and satisfaction of the
others. In that light, it is not true that CIL received nothing
in exchange for the CENA Equity Transfer. The CIL
RSA provides that CIL's consent to the recapitalization
was fully contingent on the HIK Noteholders being given
“the opportunity ... to receive a distribution of certain
equity interests in [CENA] Doldings” and “participat[e] in

[the] rights offering.” CIL RSA at 1. 43  Further, Apollo
did not obtain its 21P interest in recapitalized CENA
based upon its pre-restructuring equity interest in CENA
Group. The documents make clear that Apollo obtained
that interest in consideration of the cancellation of its Z2O5
million unsecured debt and its infusion of new money
EQ65 millionF into CENA Group. See CIL RSA, Ex. AS
1. Moreover, Apollo was not free to do what it wanted
with CENA Doldings after the CENA Equity Transfer.
The CIL RSA is clear: “if the CENA Exchange is not
consummated,” CENA Group must “seek to commence
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the CENA Chapter 11 case and seek confirmation of the
CENA Chapter 11 Hlan.” CIL RSA at I 4EcF.

37 See Appendix III at n.3.

38 The recapitalization involved two steps: EiF the sub-
division, re-classification, and consolidation of CIL's
shares; and EiiF the issuance of new shares by
CENA Group to CENA Doldings. CIL facilitated the
execution of both steps by agreeing to vote in favor
of various CENA shareholder resolutions. CIL RSA
II 2EcF, 3EaF.

3O Three partiesYcertain Apollo Funds, CapRe and
FranklinYcollectively owned more than 6O.5P of the
Second Lien Debt and 83.5P of the Senior Unsecured
Debt of CENA Group. CIL RSA Restructuring
Term Sheet at 1. The Apollo Funds held Z2O5
million in CENA Group Second Lien and Senior
Unsecured Debt, which constituted 1OP of the total
CENA Group debt exchanged pursuant to the CENA
exchange offer.

40 The offered value was based on the proportional
value of the CIL Cash. CIL RSA, Ex. B
EConsideration to HIK Noteholders under the CIL
exchange offerF.

41 All CENA Group and CIL creditors participating in
the Exchange Gffers had the opportunity to purchase
up to a total of Q200 million of AS1 convertible
preferred shares of CENA Doldings. See CIL RSA,
Ex. A ERestructuring Term SheetF, at 7, 11. Certain
Apollo Funds and CapRe agreed to “backstop” the
rights offering by agreeing to fund the rights offering
in the event that participants in the CENA Group and
CIL exchange offers did not subscribe for the full Q200
million rights offering; CapRe agreed to fund up to
Q75 million and the Apollo Funds agreed to fund up
to Q65 million. See id. at 12S13.

42 Franklin did not agree to participate in the rights
offering. Instead, it agreed to lend Q65 million in cash
and exchange its Senior Secured Debt holdings for
New First Lien Cash Hay Notes. See id. at 15.

43 Both shareholder resolutions executed in connection
with the recapitalization contain similar language.
See CIL Shareholder Resolution EChapman Decl.,
Ex. RF; CENA Group Shareholder Resolution
EChapman Decl., Ex. SF.

In support of the Amended Complaint, the Trustee
alleges that “the value of CENA [Group] substantially
exceeded its debts, and CIL's shares of CENA [Group]

had substantial value.” Am. Compl. X 1. In assessing
whether the Trustee has met his burden of alleging facts
from which this Court can “reasonably infer” CIL's
solvency as of April 2013, the Court will consider “the full
factual picture presented by the [Amended] [C]omplaint,
the particular cause of action and its elements, and the
existence of alternative explanations so obvious that they
render plaintiff's inferences unreasonable.” /1D Designs,
Inc. v. 4ld Nav', //C, 647 F.3d 41O, 430 E2d Cir.
2011F Ecitations omittedF. As the CENA Defendants note,
here, too, CarCo I is instructive. Hart of the relief that
the CarCo Trust sought in its complaint was to avoid
the transfers to Daimler as intentional 2�(&  fraudulent
transfers under state and federal law. 435 B.R. at 175.
In opposing Daimler's motion to dismiss that count of
the complaint, the CarCo Trust argued that CarCo's
purported insolvency at the time of the transfers was
a “surrounding circumstance” that demonstrated that
Daimler acted with fraudulent intent. Id. at 1O3 Enoting
further that “it is not actual insolvency that is at issue
but whether the fact of insolvency, if established, should
weigh against Daimler to evidence intent.”F. The court
found that because the CarCo Trust was “seeking to
utilize CarCo's putative insolvency as an accumulative
factor from which to infer intentional fraud ... the
market participants' perception of CarCo's solvency [was]
relevant.” Id. In that regard, the court noted that:

The sale of the Chrysler Companies
was open and highly publicized, with
financial information concerning
the valuation of the Chrysler
Companies readily available to the
investors and lenders. Therefore,
the contemporaneous actions of
the independent market participants
serve as a benchmark of what is
plausible concerning the perception
of CarCo's insolvency.

Id.After taking judicial notice of the actions of “market
participants” at the time of the transaction, the court
found that “[t]he involvement of sophisticated and
independent market participants shows the implausibility
of intentional fraud.” Id. In particular, in reaching
that conclusion, the court focused on the willingness of
Cerberus and other third parties to invest in, or provide
financing in connection with, the transaction, as follows:
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FinCo financed both the dealers and
consumers of the cars manufactured
by CarCo. Therefore, FinCo's
value depended upon CarCo's
performance. It is implausible to
suggest that an investor, such
as Cerberus, would invest Z7
billion to acquire a controlling
position in a finance company
whose value depended upon the
performance of a company that was
poised to fail. Nor is it plausible
that several sophisticated banking
establishments would agree to make
Z10 billion in credit available to
fund the transaction. Further, one
of CarCo's creditors, the United
Automobile Workers union, agreed
to accept warrants in the company
for an obligation owed to it, an
action that is not consistent with an
impression that the company was
being set up to fail.

Id.The bankruptcy court dismissed the intentional fraud

claim, with prejudice. Id. at 1O4. 44  Dere, the actions of
the “independent 2�('  investors”YCapRe and Franklin
Yarguably were not those of investors who believed
that there was value in CENA Group. Nor was Apollo's
exchange of it Z2O5 million in debt and cash payment
of Q65 million in consideration for 21P of recapitalized
CENA Group. Dowever, that CapRe and Franklin agreed
to swap their claims against CENA Group for equity in
CENA Doldings under the RSA, does not render CIL's
solvency completely “implausible” because, as the Trustee
correctly notes, “it is commonplace for parties to exchange
their debt for equity, and there are many valid reasons
for doing so.” Trustee's Gpp'n at 74 Ecitations omittedF.
Moreover, CarCo is distinguishable from this case. As
noted, in finding that the actions of Cerberus and others
could serve as a benchmark in assessing whether the
Chrysler Companies were “plausibly” insolvent at the
time of the restructuring, the court took solace in the fact
that the underlying sale was “open and highly publicized”
and that financial information about the Chrysler entities
was “readily available to lenders and investors.” Dere, the
Trustee complains that the opposite is true. De asserts
that the Defendants actively concealed the restructuring
transaction from the HIK Noteholders. Specifically, he

asserts that “the Defendants had determined to proceed
with the CENA Equity Transfer in the most secretive
manner possible in order to prevent CIL's creditors from
asserting their rights until after the Defendants had
already deprived CIL of its interest in CENA [Group].”
Am. Compl. X O7. To that end, the Trustee alleges,
among other things, that the Defendants EiF were advised
by counsel not to be “too forthcoming” with its goals,
strategy and alternatives in documents describing CENA
Restructuring Eid. X 106F; EiiF effectuated the CENA
Restructuring by shareholder resolution action so as to
avoid providing notice in advance of the exchange offer
to non-insiders, including CIL's other shareholders Eid. X
107F; and EiiiF changed the Debtor's name from “CENA
Investments Limited” to “CIL Limited” because “Apollo
did not want the word UCENAK to appear on shareholder
notices or documents filed in the course of the Cayman
Hroceeding in hopes of prolonging the secrecy of the
transfer.” Id. X 116.

44 In doing so, the bankruptcy court granted leave to
the CarCo Trust to replead other claims, including
those seeking to avoid the transfers to Daimler as
constructively fraudulent transfers. After the CarCo
Trust filed the Second Amended Complaint, Daimler
again moved to dismiss. In granting dismissal of the
constructive fraudulent conveyance counts re-pled in
the Second Amended Complaint, the court noted:

The Trust's allegations concerning the gap in the
consideration given and received by CarCo in the
overall transaction are not plausible. Moreover,
the allegations ignore the contemporaneous market
information concerning the involvement of other
sophisticated parties in the transactions. Indeed,
the allegations are implausible in the context of
the involvement of Cerberus, who paid billions of
dollars in the transaction, the United Automobile
Workers union, which accepted warrants in
the restructured enterprise, the HBGC, which
negotiated settlements with CarCo, and the banks,
which made available billions of dollars to CarCo.
The Trust's allegations would require an inference
that all of these parties were led astray. It is
implausible that these sophisticated parties, who
had access to the same financial information as
Daimler, would invest and rely on the wherewithal
of CarCo if it had been stripped of its assets and
were unable to sustain its operations.

CarCo II, 454 B.R. 38, 5OS60 EBankr. S.D.N.Y. 2011F,
aff'd In re 4ld CarCo //C, 11 Civ. 503O EDLCF, 2011
U.S. Dist. LE[IS 13453O ES.D.N.Y. Nov. 22, 2011F;
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aff'd In re 4ld CarCo //C, 50O Fed.Appx. 77 E2d Cir.
2013F.

The CENA Defendants assert that those contentions fail
to raise any inference of plausibility concerning CENA
Group's solvency because EiF the allegations focus on
CIL and the Directors and do not implicate the CENA
Defendants Easide from the allegations of secrecyF; and
EiiF the allegations that the restructuring was done in
secret and was orchestrated to avoid advance notice to
the HIK Noteholders of CIL's agreement to the CIL RSA
are explainable without resort to the inferences that the
Trustee asks this Court to draw. See CENA Reply at
25. Dowever, at this stage of the litigation, the alleged
lack of transparency undermines the significance that
the Court will attach to the actions of the stakeholders,
especially when coupled with the following allegations
in the Amended Complaint in support of the Trustee's
assertion that CIL was solvent in April 2013:

V The Amended Complaint identifies U.S. SEC Filings
that were signed by the Directors and filed on May 4,
2012 and August 2O, 2012 Ethe latter just a few months
before the Defendants began working on the CENA
Equity TransferF that valued CIL at approximately
2��(  Z1.2 billion. ESee Novick Decl., Exs. D, I.F These

filings were not withdrawn until April 2, 2013. Am.
Compl. XX 6, 41S44.

V The Amended Complaint alleges that, by formal
resolution passed at a board meeting, the Directors
valued CIL's equity Ei.e., the value of the CENA equity
plus the CIL Cash, less the HIK Note liabilitiesF on
September 20, 2012 as Q1.1 billion. This was less than
three months before the Defendants began working on
the CENA Equity Transfer. Id. XX 6, 45S48.

V The Amended Complaint alleges that the MS Report,
despite manipulation by the Defendants, showed that
CENA Group possibly had equity value in 2013. Id. XX
6, 68S72.

V The Complaint alleges that the E L Y Report would have
shown that CENA had material positive equity value
but for the Directors' interference with E L Y's work
by requiring it to use a below-median market multiple
Eamong other interferencesF. Id. XX 6, 62SO6.

The CENA Defendants counter that none of those
valuations “are remotely sufficient to raise a plausible
inference that CIL's equity in CENA Group had value

as of the date of the restructuring.” CENA Reply at 24.
First, they contend that those are not “the allegations
of solvency one would expect to see in a case like this”.
Id. To that end, they note that the Amended Complaint
does not allege EiF that CENA Group could have been
sold for an amount sufficient to return value to CIL
or that either the CENA Group debt or the HIK Notes
traded at prices consistent with CENA Group's solvency;
or EiiF that CENA Group could have drawn down on any
existing financing source or otherwise obtained financing
to support its operations. See id at 24. Further, they
complain that the materials that the Trustee relies on do
not raise a “plausible inference” of solvency. Id. at 26.
Briefly, they contend that the SEC filings were outdated,
and that the Trustee cannot rely on the MS Report and
the E L Y Report because in the Amended Complaint,
the Trustee assails the reliability of those reports. See,
e.g., Am. Compl. X 6O E“The short period of time that
Morgan Stanley spent preparing the MS Report indicates
that Morgan Stanley performed little or no diligence in
preparation of the MS Report.”F; X 71 E“the MS Report
was not suitable for CIL or CIL's professionals to rely
upon in evaluating or agreeing to any restructuring or
recapitalization proposals for CENA”F; X 77 E“The E [L]
Y Report also contained multiple errors that resulted
in lower values for CENA.”F; X 87 E“the report was
misleading in that E [L] Y stated its conclusion was
for Uany available scenarioK notwithstanding that E [L]
Y had not analyzed whether CENA could be sold as a
going concern business and whether there would be any
value for shareholders in such a sale process, or whether
CENA could raise significant funds through an IHG.”F. In
effect, the CENA Defendants are asking the Court to put
the Trustee to his proof of solvency in response to their
motion to dismiss. Dowever, “[t]he task of the court in
ruling on a Rule 12EbFE6F motion Uis merely to assess the
legal feasibility of the complaint, not to assay the weight
of the evidence which might be offered in support thereof.K
” Cooper v. %ars&', 140 F.3d 433, 440 E2d Cir. 1OO8F
Equoting R'der <nerg' Distri+. Corp. v. Merrill /'nc)
Commodities Inc., 748 F.2d 774, 780 E2d Cir. 1O84FF. “The
determination is not whether a claimant will ultimately
prevail, but whether the claimant should be allowed to
offer evidence to support the claim.” CarCo II, 454 B.R.
38, 47 EBankr. S.D.N.Y. 2011F Eciting Swier&iewic; v.
Sorema N.(., 534 U.S. 506, 511, 122 S.Ct. OO2, OO7, 152
L.Ed.2d 1 E2002FF. The Court 2���  finds that the Trustee
has met that burden. It is settled that “plausibility” is
a standard lower than “probability” and, as such, “a
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given set of actions may well be subject to diverging
interpretations, each of which is plausible.” (nderson
News, /./.C. v. (m. Media, Inc., 680 F.3d 162, 184 E2d
Cir. 2012F Ecitation omittedF. Moreover, because “[f]act-
specific question[s] cannot be resolved on the pleadings[,]”
,odd v. <BBon Corp., 275 F.3d 1O1, 203 E2d Cir. 2001F,
“[t]he choice between two plausible inferences that may
be drawn from factual allegations is not a choice to be
made by the court on a Rule 12EbFE6F motion.” (nderson
News, /./.C., 680 F.3d at 185. Rather, at this stage of
the litigation, “the question ... is not whether there is a
plausible alternative to the plaintiff's theory; the question
is whether there are sufficient factual allegations to make
the complaint's claim plausible.” Id. at 18O. The Court
finds that the Trustee has met that burden. The CENA
Defendants' motion to dismiss Counts 1, 2, 3, 5, 6, 10, 11,
and 12 on the grounds that the Trustee has failed to allege
that CIL was plausibly solvent in April 2013, is denied.

3o�ions��o�7is1iss��oun�s��<��(<���<���<����F��!

�oun���K?iola�ion�o-�.u�o1a�ic�S�ay
���� Upon the filing of a petition for bankruptcy,

including an involuntary petition under section 303 of the
Bankruptcy Code, section 362 of the Bankruptcy Code
bars “any act to obtain possession of property of the
estate or of property from the estate or to exercise control
over property of the estate.” 11 U.S.C. I 362EaFE3F. The
automatic stay took effect upon the filing of the April
22, 2013 involuntary chapter 7 petition against CIL, and
the CENA Debt Transaction closed more than a week
later, on May 2, 2013. See Am. Compl. XX 120, 125.
The Trustee contends that the “Defendants performed
the CENA Debt Transaction after the Hetition Date and
with actual knowledge that the Involuntary Hetition had
been filed.” Id. X 165. From that, he asserts that “[i]n
the event it should be adjudged that the CENA Equity
Transfer and the CENA Debt Transaction are parts of a
single integrated transaction, the CENA Equity Transfer
is part of a transfer and transaction that was performed
in part after the Hetition Date.” Id. X 166. Thus, the
Trustee seeks an order EaF declaring that the Defendants
violated the automatic stay; EbF declaring that any action
taken by the Defendants in violation of the automatic
stay provisions of section 362 of the Bankruptcy Code
are null and void a+ initio, including the conveyance
of CENA Group to CENA Doldings; and EcF directing
the Defendants immediately to take all actions necessary
to restore the parties to their relative positions as they

would have existed had no violation of the automatic stay
occurred. Id. X 167.

���� Turner and Beith seek to dismiss Count 4 because
the Amended Complaint does not allege that they took
any action after the Hetition Date in furtherance of the
CENA Restructuring. Directors' MTD at 2OS30. They
are correct. In substance, the Amended Complaint alleges
that CIL's component in the restructuring transaction was
fully completed by April 1, 2013, when it executed the
CIL RSA and, in doing so, “allow[ed] CENA Doldings ...
to obtain virtually all of the equity of CENA [Group]
without providing any value or compensation to CIL.”
Am. Compl. X 108. The Trustee has not alleged that
the Directors took any affirmative action Eon behalf of

CIL or otherwiseF post-petition. 45  Instead, the 2���
Trustee contends that if it is determined that the CENA
Equity Transfer and CENA Debt Transaction are parts
of one unified transaction that did not close until after
the Hetition Date, the Directors' prepetition actions “will
have facilitated and caused a post-petition transfer in
violation of the automatic stay.” Trustee's Gpp'n at 100.
The Trustee cites no support for that proposition. The
Court rejects it, as it flies in the face of the plain language
of section 362EaF that clearly provides that the automatic
stay does not arise until the filing of a voluntary or
involuntary bankruptcy petition. See 11 U.S.C. I 362EaF.
Cf. In re Moss, 270 B.R. 333, 343S44 EBankr. W.D.N.Y.
2001F Eholding that although government's exclusion and
debarrment were administrative proceedings designed to
collect and recover from the debtor, such actions were
fully completed pre-petition and thus do not give rise
to a violation of the debtor's automatic stay where the
government took no post-petition actions in connection
with the debtor's exclusion and debarrmentF.

45 Indeed, the Directors would not have been able to
taken any actions on behalf of CIL in connection
with the CENA Restructuring after April 2, 2013,
when CIL commenced liquidation proceedings in the
Cayman Court and joint provisional liquidators were
appointed for CIL.

The Amended Complaint fails to state a claim for relief
under section 362 of the Bankruptcy Code against Turner
or Beith, and the Trustee is not able to do so. Accordingly,
the Court dismisses Count 4 against Turner and Beith,
without leave to replead.
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�oun���(K�on*#rsion�o-��4?.�4@ui�y
���� In Count 10 of the Amended Complaint, the

Trustee seeks to recover damages from CENA Doldings
occasioned by its alleged conversion of the “value of
CIL's interest in CENA [Group]” through the allegedly
“improper CENA Equity Transfer.” Am. Compl. X
1OO. The Trustee asserts that the “CENA Equity
Transfer intentionally and improperly interfered with
CIL's ownership andWor denied CIL's rights to OOP
ownership of the equity of CENA [Group] and wrongfully
converted those rights to CENA Doldings” Eid. X 200F, and
that he is “entitled to judgement against CENA Doldings
in an amount to be proved at trial.” Id. X 201. CENA
Doldings contends that this Count must be dismissed.

��!�  ��$� As a preliminary matter, the Trustee does
not allege what law he is relying on in support of
Count 10. The CENA Defendants note that CIL is
a Cayman-domiciled entity, and that the issuance of
shares that the Trustee alleges operated to convert CIL's
property was made by CENA Group, an English entity,
in England, in accordance with English law, to CENA
Doldings, a Marshall Islands entity. See CIL RSA II 2EcF,
3EaF EChapman Decl., Ex. EF; Form of CENA Group
Shareholder Resolutions at 1S2 EChapman Decl., Ex. CF;
CENA MTD at 52 n.128. Thus, they contend that U.K.
law may be applicable to the conversion claim alleged in
Count 10. Dowever, as the CENA Defendants correctly
note, a choice of law determination is only necessary where
there is an actual conflict between the laws of the potential
jurisdictions involved. See CENA MTD at 52 Eciting
Drenis v. .aligiannis, 452 F.Supp.2d 418, 426 ES.D.N.Y.
2006FF. They contend, the Trustee does not dispute, and
the Court finds that like New York Eas discussed belowF,
the U.K. does not generally recognize a cause of action
for conversion of intangible property, except in the limited
case of misappropriation of a document that evidences
a debt. See 4-B /td. v. (llan, [2008] 1 A.C. 1, 100
ED.L.F Ere-affirming 2���  fundamental principle that “
U[t]he subject matter of conversion or trover must be
specific personal property, whether goods or chattels.K
”F. Accordingly, the Court will apply New York law in
resolving this aspect of the CENA Defendants' motion to
dismiss.

��%�  ��&�  ��'� Conversion is the “unauthorized
assumption and exercise of the right of ownership over
goods belonging to another to the exclusion of the owner's
rights.” =igilant Ins. Co. v. .ousing (ut). of <l %aso,

,eB., 87 N.Y.2d 36, 44, 637 N.Y.S.2d 342, 660 N.E.2d
1121 E1OO5F Einternal quotation marks omittedF Equoting
<mp'rs Fire Ins. Co. v. Cotten, 245 N.Y. 102, 105, 156 N.E.
62O, 630 E1O27FF. Under New York law, “[a] conversion
takes place when someone, intentionally and without
authority, assumes or exercises control over personal
property belonging to someone else, interfering with that
person's right of possession.” Colavito v. N.0. 4rgan
Donor Networ&, Inc., 8 N.Y.3d 43, 50, 827 N.Y.S.2d O6,
860 N.E.2d 713 E2006F. “To withstand a motion to dismiss
in a conversion claim, a plaintiff must allege: UE1F the
property subject to conversion is a specific identifiable
thing; E2F plaintiff had ownership, possession or control
over the property before its conversion; and E3F defendant
exercised an unauthorized dominion over the thing in
question, to the alteration of its condition or to the
exclusion of the plaintiff's rights.K ” Kirsc)ner v. Bennett,
648 F.Supp.2d 525, 540 ES.D.N.Y. 200OF Equoting Moses
v. Martin, 360 F.Supp.2d 533, 541 ES.D.N.Y. 2004FF.

The general rule in New York is that “ Uan action
for conversion will not normally lieK when it involves
intangible property because there is no physical item that
can be misappropriated.” ,)'roff v. Nationwide Mut. Ins.
Co., 8 N.Y.3d 283, 28O, 832 N.Y.S.2d 873, 864 N.E.2d
1272 E2007F Equoting Sporn v. MC( Records, 58 N.Y.2d
482, 48O, 462 N.Y.S.2d 413, 448 N.E.2d 1324 E1O83FF;
accord Mat;an v. <astman Koda& Co., 134 A.D.2d 863,
521 N.Y.S.2d O17, O18 4th Dep't 1O87F E“A claim for
conversion does not lie for the withholding of indefinite,
intangible, and incorporeal species of property.”F.

That rule has a well-settled, but limited, exception. The
so-called “merger doctrine” recognizes that “an intangible
property right can be united with a tangible object for
conversion purposes,” such as a stock certificate for the
ownership of a share of stock. ,)'roff, 8 N.Y.3d at
28O, 832 N.Y.S.2d 873, 864 N.E.2d 1272 Eciting (gar v.
4rda, 264 N.Y. 248, 251, 1O0 N.E. 47O E1O34F; Iglesias

v. 6nited States, 848 F.2d 362, 364 E2d Cir. 1O88FFF. 46

See also Nell' de =u'st, 6S(, Inc. v. <urope Cosmeti*ues,
Inc., No. 11 CN 14O1, 2012 WL 246673, at T8 ES.D.N.Y.
January 6, 2010F E“,)'roff stands for the proposition that
intangible property interests may be subject to conversion
when they are represented by something that is subject
to conversionYe.g., physical or electronic documents.”F
Ecitation omittedF; 2in 0ung C)ung v. Sano, 10 CN 2301,
2011 WL 12O88O1, at TO EE.D.N.Y. March 31, 2011F
Enoting that for purposes of stating a claim for conversion
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under New York law, 2���  “physical representation[ ] of
intangible property can be considered tangible property
for purposes of conversion. Thus in awarding damages
pursuant to a finding of conversion of stock certificates,
the court could award the value of the shares of stock,
which are represented by physical stock certificates that
were converted.”F Ecitation omittedF. CENA Doldings
contends that Count 10 must be dismissed because in
seeking damages occasioned by the diminution in the
value of CIL's interest in CENA Group resulting from
the issuance of New CENA Shares to CENA Doldings,
the Trustee has not alleged that any “physical or virtual
representations of CIL's ownership interests in CENA
Group were converted by CENA Doldings.” CENA MTD
at 53.

46 In ,)'roff, the Second Circuit certified to the
New York Court of Appeals the question whether
the common law tort of conversion applied to
electronic computer records and data. 8 N.Y.3d
at 284, 832 N.Y.S.2d 873, 864 N.E.2d 1272. The
personal property at issue was customer information
and personal information about plaintiff stored on
defendant's computers. Id. at 285, 832 N.Y.S.2d 873,
864 N.E.2d 1272. The Court found no reason “in law
or logic” why the electronic files should be treated
any differently than “a paper document kept in a file
cabinet[,]” and held that the plaintiff could maintain
a cause of action for conversion of his intangible
property. Id. at 2O2, 832 N.Y.S.2d 873, 864 N.E.2d
1272.

�!(� The Trustee disputes that position. De asserts that “
Uthere has been a growing trend [in New York] towards
recognizing certain types of intangible property as proper
subjects of conversion claims.K ” Trustee's Gpp'n at O8
Equoting .arris v. Coleman, 863 F.Supp.2d 336, 342
ES.D.N.Y. 2012FF. Moreover, the Trustee cites a number of
cases in which New York courts have allowed conversion
claims to proceed where the alleged conversion is of
tangible property or intangible rights which have been
merged into documents. See .arris v. Coleman, 863
F.Supp.2d at 345 Ephysical conversion of patents and
trademarks was allegedly effectuated by the transfer of
a “record of patent ownership”F; Sc)ron v. -runstein,
3O Misc.3d 1213A, O75 N.Y.S.2d 36O EN.Y. Sup. Ct.
2013F Efinding transfer of equity interests in entities
that owned real property, rather than transfer of real
property itself, could state a claim for conversion; “stock
certificates are considered personal property”F; Siegel v.
Siegel, O8 A.D.3d 426, O4O N.Y.S.2d 662, 663 E1st Dep't

2012F Eallegation that defendant had “interfered with
[a] possessory interest in ... stock” sufficient to state a
claim for conversion; defendant “wrongfully refused to
surrender stock” in which the plaintiff had an interestF;
/aRosa v. (r+usman, 74 A.D.3d 601, O03 N.Y.S.2d 371,
373 E1st Dep't 2010F Efinding that defendant's wrongful
“remov[al] [of] funds from the corporation” constituted
conversion.”F. Dowever, those cases are inapposite since
each involves a wrongful transfer or interference with

the possessory interest of specific identifiable property. 47

Dere, the Trustee has notYand cannotYallege that
the CENA Doldings deprived the Debtor of its shares
in CENA Group. The newly issued shares did not
belong to CIL, and it is undisputed that the Debtor
still owns all the CENA Group share it owned just
prior to the CENA Equity Transfer. CENA Doldings'
alleged “conversion” is that by receiving the newly issued
shares of CENA Group stock, it wrongfully diluted the
value of the Debtor's shares in CENA Group, not that
CENA Doldings wrongfully exercised dominion over the
Debtor's shares. “It is clear that intangible property
subject to conversion law in New York is limited to items
that bear a substantial similarity to tangible property,
like electronically stored data ... ” 0an&owit; /aw Firm v.
,as)lits&' 3In re ,as)lits&'5, 4O2 B.R. 640, 64O EBankr.
E.D.N.Y. 2013F. The “value” of the Debtor's CENA
Group shares bears no resemblance to tangible property.
Instead, it is an “indefinite, intangible, and incorporeal
species of property,” that cannot be 2��!  the subject of
a conversion action. See, e.g., 2in 0ung C)ung, 2011 WL
12O88O1, at TO Enoting that “stock interests” cannot be
convertedF; In re ,as)lits&', 4O2 B.R. at 64O E“business
opportunities cannot be converted”F; Nell' de =u'st,
6S(, Inc., 2012 WL 246673 at T8 Efinding that allegations
that defendant deprived plaintiff of marketing rights
under an agreement cannot be the subject of a conversion
claim because “a right to the benefits under a contract is
not the type of intangible property interest which ,)'roff
contemplated.”F; Rus)ing v. NeBpress Solutions, Inc., 05
Civ. 6243, 200O WL 1041OO, at T6 EW.D.N.Y. Jan. 14,
200OF Econcluding that plaintiff failed to state a claim
for conversion where the claim was that the “Defendants
converted [the plaintiff's] patentable idea, not a tangible
expression of that idea[.]”F.

47 For example, in /aRosa v. (r+usman, the allegation
was not that the defendant had wrongfully
appropriated equity interests in a corporation.
Rather, that case involved a purported shareholder



AMERICAN BANKRUPTCY INSTITUTE

559

In re CIL Limited, 582 B.R. 46 (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. $&

Ywho did not actually own any sharesYconverting
funds that had been invested in the corporation. See
/aRosa, O03 N.Y.S.2d at 602. Accordingly, /aRosa
does not support the Trustee's position in this case.

�!��  �!�� CENA Doldings also asserts that Count 10
should be dismissed because the Trustee admits that the
Debtor consented to and authorized the issuance of the
new shares to CENA Doldings Esee Am. Compl. X 108F,
and in New York, “actual consent or acquiescence” is
a complete defense to a claim of conversion. See Knig)t
v. Del. > .udson Co., 178 A.D. 518, 165 N.Y.S. 583,
584 E1st Dep't 1O17F; accord B > C Realt', Co. v. 7EF
<mmut %rops. //C, 106 A.D.3d 653, O66 N.Y.S.2d 402,
405S06 E1st Dep't 2013F Edismissing conversion claim
where complaint “tacitly concedes that possession [of the
allegedly converted property] was authorized”F. Although
the Trustee admits in the Amended Complaint that the
Debtor consented to the issuance of the new shares
to CENA Doldings, he argues that such consent was
“meaningless” because it was granted by the Apollo-
employed directors in breach of their duties to CIL for
the benefit of CENA Doldings and Apollo. See Trustee's
Gpp'n at OO. Dowever, as the court in B > C Realt'
recognized, the fact that consent may have been obtained
by fraud or other improper means does not transform an
authorized transfer into an actionable conversion. See B
> C Realt', O66 N.Y.S.2d at 405S06 Ein dismissing claim
that defendant converted Z2 million paid by plaintiff to the
defendant in connection with a real estate transaction, the
court noted that “the complaint alleges that defendants
took the Z2 million under false pretenses, knowing all the
while that the building did not conform to the proper
zoning standards and thus might not receive a final C
of G. If anything, plaintiff's allegations either duplicate
the dismissed fraud claim, or they amount to a claim
that defendants intentionally deprived it of the benefit of
its bargain.”F. Thus, the Trustee's claim against CENA
Doldings for conversion of CENA Group's shares fails as

a matter of law. 48  For the foregoing reasons, the Court
finds that Count 10 fails to state a claim upon which relief
can be granted and must be dismissed, without leave to
replead.

48 The case cited by the Trustee, %la;a .otel, does
not compel a different result. In that case, the court
held that the owners of a corporation could not
effectively consent to the dual representation by the
same attorney of both the debtor corporation and
the guarantor owners Eof the debtorF. See In re %la;a

.otel Corp., 111 B.R. 882, 8O1 EBankr. E.D. Cal.
1OO0F. The issue before the court in %la;a .otel was
the disqualification of the attorney and disgorgement
of fees for, among other things, lack of disclosure of
the attorney's conflict. %la;a .otel did not involve a
claim for conversion under New York law. Id.

�oun����K�onspiracy��ay1an�)slands
The Directors argue that Count 12 should be dismissed
if the Court finds that the Amended Complaint fails to
allege facts that give rise to a plausible inference that CIL's
equity in CENA Group had value. The Court has not
done so and has 2��$  denied the CENA Defendants'
motion to dismiss several Counts on that basis. As such,
the Directors' motion to dismiss Count 12 is denied.

�oun����K+urno*#r�o-��)���as,
In Count 13 of the Amended Complaint, the Trustee seeks
an order pursuant to section 542 of the Bankruptcy Code
directing the CENA Defendants to turnover the CIL Cash.
The Trustee alleges that the CIL Cash represents proceeds
from its sale of “minority interests in [the Debtor's] equity
from 2006 onwards” that the Debtor gave to CENA
Group to hold because the Debtor did not generally
maintain bank accounts. Am. Compl. X 128. De says
that, in turn, “CENA and its subsidiaries and affiliates
administered cash through CENA Finance[,]” which was
“in effect, the inter-company bank for the multi-billion
dollar CENA enterprise.” Id. Thus, he contends that
“CENA Finance or its agent is in possession, custody
or control of the CIL Cash[,]” Eid. at X 218F, and that
“[b]y reason of their direct and indirect control of CENA
Finance and the entire CENA Enterprise, CENA[Group]
and CENA Doldings possess and control the CIL Cash.”
Id. X 21O. The Trustee maintains that for a number of
years prior to the CENA Equity Transfer, CENA Group
and its affiliates recognized the CIL Cash as an asset
on their books and records. Id. X 213. Moreover, he
contends that EiF in its 2012 Annual Report, CENA Group
acknowledged an intercompany payable in favor of CIL
as of December 31, 2012 Ei.e., the CIL CashF and did
not indicate that the amount was subject to dispute Eid. X
225F; and EiiF in a March 23, 2013 email, a representative
of E L Y, referring to the CIL Cash, advised Beith
and various attorneys at Mintz Levin and Appleby that
he had “ Unever seen any evidence to suggest whey the
intercompany amount is not a good claim.K ” Id. X 214.
The Trustee alleges that the CIL Cash “is of substantial
value and benefit to CIL's estate that may be used, sold
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or leased by the Trustee.” Id. X 220. Accordingly, he
contends that “pursuant to section 542 of the Bankruptcy
Code, the Court should enter an order directing the
[CENA Defendants] immediately to pay and turnover to
the Trustee the CIL Cash, and all proceeds, products and
profits thereof, with interest.” Id. X 221.

�!��  �!��  �!!� A turnover action under section 542 of the
Bankruptcy Code applies only to property that belongs to
the estate. See, e.g., 6. S. v. Inslaw, Inc., O32 F.2d 1467,
1471 ED.C. Cir. 1OO1F, cert. denied, 502 U.S. 1048, 112
S.Ct. O13, 116 L.Ed.2d 813 E1OO2F. “Congress envisioned
the turnover provision of I 542 of the Code ... to apply to
tangible property and money due to the debtor without
dispute which are fully matured and payable on demand.”
C)arter Crude 4il Co. v. <BBon Co., 6.S.(. In re C)arter
Co.5, O13 F.2d 1575, 157O E11th Cir. 1OO0F Eciting 6nited
States v. W)iting %ools, Inc., 462 U.S. 1O8, 202S03, 103
S.Ct. 230O, 76 L.Ed.2d 515 E1O83FF. Thus, “[i]t is settled
law that the debtor cannot use the turnover provisions
to liquidate contract disputes or otherwise demand assets
whose title is in dispute.” 6. S. v. Inslaw, Inc., O32 F.2d
at 1472. See also -eron v. %ee+ler 3In re %ali .oldings,
Inc.5, 488 B.R. 841, 851 EBankr. S.D.N.Y. 2013F E“When
the turnover power [under I 542] is properly invoked, it
is simply an effort to recover propertyYor on propertyY
that is alread' property of the estate. That, in turn, invokes
the court's in rem jurisdiction over the bankruptcy res.”F;
%ent)ouse Media -rp. v. -uccione 3In re -en. Media,
Inc.5, 335 B.R. 66, 76 EBankr. S.D.N.Y. 2005F E“Section
542EaF does not apply if title [to the property that is the
subject of the turnover request] is disputed.”F; .assett v.
Banc4)io Nat'l Ban& 3In re CIS Corp.5, 172 B.R. 748,
760 EBankr. S.D.N.Y. 1OO4F Estating 2��%  that an action
should be regarded a turnover proceeding under I 542EbF
“only when there is no legitimate dispute over what is
owed to the debtors.”F.

�!$� The Trustee contends that the CIL Cash is plainly
within the scope of the Trustee's powers to marshal
existing assets of the estate for the benefit of estate
creditors. See Trustee's Gpp'n at 8OSO0. As support he
relies on In re %ali .oldings, Inc., 488 B.R. 841. There, the
chapter 7 trustee brought an action to compel turnover
of the proceeds of a promissory note executed by a
former employee of the debtor. Among other things, the
court found that the promissory note was estate property
subject to turnover, and that where “there are no serious
defenses to the estate's section 542 turnover rights, a

bankruptcy judge can exercise the bankruptcy court's in
rem jurisdiction to issue a final judgment for the turnover
of the estate's property, or to monetize it.” Id. at 853. For
the Trustee, the CIL Cash and promissory note in %ali
are indistinguishable, because “the CIL Cash is property
rightfully belonging to the CIL estate which the trustee can
recover and monetize for the benefit of CIL's creditors.”
Trustee's Gpp'n at O0.

The CENA Defendants do not contest the central premise
of the Trustee's allegation, i.e., that the CIL Cash consists
of the “proceeds from the CIL equity issuances,” and
they do not dispute that they are holding the CIL Cash.
They contend that the Court should dismiss Count 13
because contrary to the allegations in XX 12O and 215 of
the Amended Complaint, the ownership of the CIL Cash
is “hotly disputed.” CENA MTD at 60. To that end, the
CENA Defendants assert that EiF each of its 2012, 2013 and
2014 annual reports includes an explicit statement that
the claim to the CIL Cash is disputed; EiiF the Gffering
Memorandum issued in connection with the restructuring
states that they “vigorously dispute” that CIL is owed the
CIL Cash; and EiiiF the Report to Bondholders includes a
provision explaining why they have “vigorously disputed”

that the CIL Cash is owed to CIL. CENA Reply at 38. 4O

Moreover, they say that the Trustee's reliance on the email
sent by the E L Y representative should be accorded little
weight. Id. at 3O.

4O The CENA Defendants also say that the Hetitioning
Creditors who moved for the appointment of the
Trustee at the outset of this case stipulated that
CIL's right to the CIL Cash was disputed by the
CENA Group. See CENA MTD at 60. Dowever,
that is not completely accurate. To be sure, that
stipulation states, in part, that “CIL's assets include ...
certain intercompany claims against CENA in the
new amount of Q12.6 million Ewhich CENA has
disputedF ....” See Supplemental Declaration of
David Friedman [ECF No. 28] Ex. A at X 6. Dowever,
the stipulation goes on to provide that “[t]he
Hetitioning Creditors have not had the opportunity
to verify the facts set forth in paragraph[ ] [6] of
this Stipulation, and reserve the right to challenge
such facts should they deem it necessary.” Id. at X
15. Moreover, the stipulation is not binding on the
Trustee, and he plainly denies that the CIL Cash is the
subject of a +ona fide dispute.

�!%� It is well settled, that “[a]llegations in a complaint
that are Ucontradicted by more specific allegations or
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documentary evidenceK are not entitled to a presumption
of truthfulness.” ?arets&' v. -emological Inst. of (m.,
Inc., No. 14-CN-1113, 2014 WL 1678OO0 ES.D.N.Y.
Apr. 28, 2014F Equoting Kir&endall v. .alli+urton, Inc.,
707 F.3d 173, 175 n.1 E2d Cir. 2013F, cert. denied, 571
U.S. 882, 134 S.Ct. 241, 187 L.Ed.2d 146 E2013FF. In
considering the documents cited by the CENA Defendants
to rebut the presumption of truthfulness attached to
the allegations in the Amended Complaint, the Court
notes, as a preliminary matter, that in contrast to the
Annual 2��&  Reports cited by the CENA Defendants,
the Court has determined that the Gffering Memorandum
and Report to Bondholders are outside of the scope of
the record of this motion. See Appendix III. As such, the
Court will not consider them in resolving the motion. That
said, each of the 2012, 2013 and 2014 Annual Reports
includes an explicit statement to the effect that CENA
Group disputes CIL's claim to the CIL Cash.

Dowever, the CENA Defendants' mere denial of CIL's
entitlement to the CIL Cash without explanation or
support by any documentary evidence is insufficient
grounds to find that, for purposes of the Rule 12EbF
E6F, CIL's right to the CIL Cash is the subject of
a bona fide dispute. See, e.g., In re /egal Ctranet,
2011 WL 3236053, T1 n.1 EBankr. W.D. Tex. July
26, 2011F Erefusing to dismiss plaintiff's turnover claim
and noting in dicta, “simply resisting recovery is
not enough to create a legitimate dispute”F. Instead,
courts have found the existence of a “bona-fide” or
“substantial” dispute to defeat a claim for turnover
where defendants have provided specific bases in defense
of turnover. See, e.g., In re W. Integrated Networ&s,
//C, 32O B.R. 334, 342 EBankr. D. Colo. 2005F Eciting
to defendant's defense that ownership of funds were
disputed because they were subject to recoupment or
the right to receive them had been sold to a third
partyF; cf. In re ?arets&' v. -emological Inst. of (m.,
Inc., 2014 WL 1678OO0, at T4S5 Eplaintiff's release
letter contradicted plaintiff's allegation of defendant's
entitlement to diamond, defeating plaintiff's conversion
claimF. Dere, the CENA Defendants have done nothing
more than assert that they dispute CIL's right to the CIL
Cash. That does not provide grounds for dismissing Count
13. Accordingly, the motion to dismiss Count 13 is denied.

�oun�s����F��!K5#co*#ry�o-��)���as,
In Counts 14 through 17 of the Amended Complaint,
the Trustee focuses on the recovery of the CIL Cash.

In Count 14, he asserts that the CENA Defendants
have “intentionally and improperly interfered with CIL's
ownership of andWor denied CIL's rights to, the CIL
Cash[,]” and, as such, “they have wrongfully converted
those rights to [themselves].” Am. Compl. X 223. Thus,
they seek a judgment against the CENA Defendants “in
the amount of the CIL Cash, plus all proceeds therefrom
and interest thereon.” Id. X 224. In support of Count 15,
the Trustee alleges that the CENA Defendants have been
“unjustly enriched” because they have “wrongfully and
unconscionably benefitted from the retention of the CIL
Cash.” Id. X 226. De asserts that “by their retention of the
CIL Cash[,]” the CENA Defendants “have been enriched
at the expense of CIL and CIL's creditors[.]” Id. X 227.
Thus, he maintains that “[e]quity and good conscience
require full restitution by [the CENA Defendants] of the
direct and indirect value of the CIL Cash together with
any and all proceeds and profits of the New CENA Shares.
Id. X 228. In the alternative, in Count 16, the Trustee seeks
damages equal to the amount of the CIL Cash predicated
on the CENA Defendants breach of their obligation to pay
the CIL Cash to the Debtor Eid. XX 22OS231F, and in Count
17, the Trustee seeks an order directing CENA Group and
CENA Doldings to cause the turnover and payment of the
CIL Cash to CIL. Id. XX 232S237. The CENA Defendants
have moved to dismiss all of those Counts. As noted, the
Trustee has withdrawn Counts 16 and 17. As such, the
motion with respect to those Counts is denied as moot,
and the Court will focus on Counts 14 and 15.

2��'  As a preliminary matter, the CENA Defendants
contend that in resolving their motion to dismiss Counts
14 and 15, to the extent there is a conflict with New
York law, Dutch law should govern the resolution of
those claims. They say this is so because it is undisputed
that the CIL Cash is being held by CENA Finance, a
Dutch entity, in a bank account in the Netherlands, and
that the account is subject to one of two cash pooling
agreements Ethe “Cash Hooling Agreements”F, both of
which are EiF governed by Dutch law and EiiF contain
exclusive jurisdiction clauses requiring all disputes relating
to them to be brought in the Netherlands. They also
assert that, in any event, by application of the “center
of gravity” or “interest analysis” tests applied by New
York courts in resolving “choice of law” disputes, Dutch
law applies to the resolution of the motion. See CENA
MTD at 61S63. The Trustee disputes those assertions. De
argues that the Court cannot consider the Cash Hooling
Agreements because they are outside the scope of the
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record of the motion, and, in any event, are irrelevant
because he is seeking to recover an estate asset, the
CIL Cash, not asserting a claim for an intercompany
receivable governed by a contract or forum selection
clause. See Trustee's Gpp'n at O3SO4. De also contends
that New York law applies because “New York has
an UinterestK in not allowing its citizens to park other
people's money in a EpossiblyF offshore subsidiary and
refuse to return it[,]” and because this Court “certainly
has a strong interest in marshalling the assets of a debtor
with a case before it, so the assets may be distributed
to creditors.” Id. at O5. The Court agrees that the Cash
Hooling Agreements are outside the scope of the record of
this motion and, otherwise are not relevant to the analysis
of the conversion and unjust enrichment claims in Counts

14 and 15, respectively. 50  Moreover, it agrees that it has a
strong interest in marshalling estate assets and seeing them
distributed to creditors. Dowever, as explained below, the
Court disagrees that in this case, New York's choice of
law rules dictate that New York law will apply where it
is in conflict with Dutch law. In resolving the motion to
dismiss Count 14, the Court will apply the Dutch law of
conversion, because it is in conflict with New York law.
In contrast, the Court will apply New York's law of unjust
enrichment in resolving the motion to dismiss Count 15,
because there is no conflict between New York and Dutch
law.

50 The CENA Defendants contend that Counts 14
through 17 should be dismissed as to CENA
Finance on the grounds of forum non conveniens.
See CENA MTD at 6OS71. They base that argument
on the forum selection clauses in the Cash Hooling
Agreements. As those agreements are not part of the
record of the CENA Defendants' motion, at this time,
the Court rejects forum non conveniens as a grounds
for dismissing the Amended Complaint.

�!&�  �!'�  �$(�  �$�� In adjudicating state law claims,
federal courts apply the choice-of-law rules of the state
in which it sits. See -aetano (ssocs. /td. v. (rtee
Collections, Inc., 05 Civ. 332O, 2006 WL 330322, at T3
ES.D.N.Y. Feb. 14, 2006F E“A federal court applies the
choice of law of the state in which it resides to state
law claims.” Eciting /a;ard Freres > Co. v. %rotective
/ife Ins. Co., 108 F.3d 1531, 1538S3O E2d Cir. 1OO7FFF;
Drenis v. .aligiannis, 452 F.Supp.2d 418, 425 ES.D.N.Y.
2006F E“A federal court adjudicating supplemental state
law claims applies the choice-of-law rules of the forum
state.”F Ecitations omittedF. Thus, the Court will “look[ ]

to choice of law rules of New York to resolve [the] conflict
of laws questions.” 2��(  <nron Wind <nerg' S's. //C
v. Marat)on <lec. Mfg. Corp. 3In re <nron Corp. Inc.5,
367 B.R. 384, 3O2 EBankr. S.D.N.Y. 2007F. Under New
York law, “the first question to resolve in determining
whether to undertake a choice of law analysis is whether
there is an actual conflict of laws.” Curle' v. (MR Corp.,
153 F.3d 5, 12 E2d Cir. 1OO8F Eciting Matter of (llstate Ins.
Co. 3Stolar;5, 81 N.Y.2d 21O, 223, 5O7 N.Y.S.2d O04, 613
N.E.2d O36 E1OO3FF. When there is no material difference
between the applicable laws, the Court will apply New
York law, and need not decide the choice of law issue. See
Fieger v. %itne' Bowes Credit Corp., 251 F.3d 386, 3O3 E2d
Cir. 2001F. See also Mc.ale v. Boulder Capital //C 3In re
79G7 ,aB -rp., //C5, 43O B.R. 47, 5O EBankr. S.D.N.Y.
2010F EUnder New York law, “[w]here there is no material
difference ... between the possible applicable laws, courts
may apply New York law to the issues at bar.”F Ecitation
omittedF. An actual conflict exists when EiF the applicable
law from each jurisdiction provides different substantive
rules; EiiF the differences are relevant to the issues at hand;
and EiiiF the differences have a significant possible effect
on the outcome of the underlying matter. See Finance
4ne %u+lic. Co. /td. v. /e)man Bros. Special Fin., Inc.,
414 F.3d 325, 331 E2d Cir. 2005F Einternal quotations and
omittedF. See also Desarrolladora Farallon S. de R./. de
C.=. v. Cargill Fin. Servs. Int'l, Inc., 666 Fed. Appx. 17,
21 E2d Cir. 2016F E“The question whether the laws of two
jurisdictions are in actual conflict turns on whether there
is any substantive difference between the jurisdictions' law
that is potentially relevant to the disposition of the case
before the court.”F. The conflict need not be outcome
determinative. Finance 4ne %u+lic. Co. /td. v. /e)man
Bros. Special Fin., Inc., 414 F.3d at 331S32 E“This does not
imply, however, that before embarking on a choice-of-law
analysis a court must apply the relevant substantive rules
of each jurisdiction to the facts of the case and determine
what the various results would be and whether they would
differ.”F.

�$�� The CENA Defendants do not contend that the
elements of an action for unjust enrichment are different
under New York and Dutch law. Accordingly, the
Court will apply New York law in resolving the CENA
Defendants' motion to dismiss Count 15. See, e.g., In
re 79G7 ,aB -rp., //C, 43O B.R. at 5O Eapplying New
York law to resolve whether the debtor was holding
funds in trust, where the court found the laws of states
with a possible interest in the resolution of the issue,
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were not materially different from that of New YorkF.
Dowever, as to Count 14, in contrast to New York
law, it is undisputed, and the Court finds, that “[t]he
legal concept of UconversionK as such, as a legal basis
for repayment of the allegedly converted amount, does
not exist in the Dutch Civil Code [ ].” See Declaration
of Maurits L.S. Kalff In Support of CENA Defendants'
Motion to Dismiss the Amended Complaint [ECF No.
37] X 12 Ethe “Dal--� 7#clara�ion”F. As such, there is
an actual conflictYi.e., a relevant difference that has a
significant possible effect on the outcome of the trialY
between Dutch law and New York law as it relates to
the law of conversion, because application of Dutch law
would have an immediate effect on this litigation as it
would lead to the dismissal of Count 14. Accordingly,
the Court will apply New York's choice of law rules to
determine whether to apply New York or Dutch law in
resolving the motion to dismiss Count 14.

�$��  �$��  �$!� In New York, “the relevant analytical
approach to choice of law in tort actions” is the “interest
analysis.” Sc)ult; v. Bo' Scouts of (m., Inc., 65 N.Y.2d
18O, 1O7, 4O1 N.Y.S.2d O0, 480 N.E.2d 67O E1O85F.
That is, “the law of the jurisdiction 2���  having the
greatest interest in the litigation will be applied[.]” Id.
See also ,ravelers Indem. Co. v. /ev', 1O5 A.D.2d 35,
606 N.Y.S.2d 167, 170 E1st Dep't 1OO3F Efor choice of
law matters relating to tort claims, New York focuses on
which jurisdiction has the greater interest in a disputeF. In
-lo+alNet Financial.Com, Inc. v. Fran& Cr'stal > Co., Inc.,
44O F.3d 377, 385 E2d Cir. 2006F, a case involving choice
of law issues under New York relating to contract and
tort Ealleged professional negligenceF claims, the Second
Circuit put a finer point on the “interest analysis” test
relating to tort claims, as follows:

Under the interest-analysis test, torts are divided into
two types, those involving “ Uthe appropriate standards
of conduct, rules of the road, for exampleK ” and
those that relate to “ Uallocating losses that result from
admittedly tortious conduct ... such as those limiting
damages in wrongful death actions, vicarious liability
rules, or immunities from suit.K ” Mascarella v. Brown,
813 F.Supp. 1015, 101O ES.D.N.Y. 1OO3F Equoting
Sc)ult;, 65 N.Y.2d at 1O8, 4O1 N.Y.S.2d O0, 480
N.E.2d 67OF. “If conflicting conduct-regulating laws
are at issue, the law of the jurisdiction where the tort
occurred will generally apply because that jurisdiction
has the greatest interest in regulating behavior within
its borders.” Coone' v. 4sgood Mac)., Inc., 81 N.Y.2d

66, 72, 5O5 N.Y.S.2d O1O, 612 N.E.2d 277 E1OO3F;
see Nort)western Mut. /ife Ins. Co. v. Wender, O40
F.Supp. 62, 66 ES.D.N.Y. 1OO6F. If the conflict involves
allocation of losses, the site of the tort is less important,
and the parties' domiciles are more important. Coone',
81 N.Y.2d at 72, 5O5 N.Y.S.2d O1O, 612 N.E.2d 277.

Id. at 384S85. “Conduct-regulating” rules plainly are at
issue here, because the Trustee is alleging that the CENA
Defendants converted the CIL Cash. See Am. Compl. X
223. Thus, the Court will apply the law of the jurisdiction
where the tort occurred. See, e.g., Kwiecins&i v. 2o)n K.
Ren&e II, /aw 4ffice, No. 11-cv-2246, 2012 WL 434458O,
at T5 EE.D.N.Y. July 30, 2012F Ewhere defendant allegedly
converted funds from the plaintiff, court found that
differences between the law of conversion in New York
and Florida gave rise to “conflicting conduct-regulating
laws” and applied Florida law because “ Uthe law of
the jurisdiction where the tort occurred will generally
apply because that jurisdiction has the greatest interest in
regulating behavior within its borders.K ” Equoting Coone'
v. 4sgood Mac)., Inc., 81 N.Y.2d 66, 72, 5O5 N.Y.S.2d
O1O, 612 N.E.2d 277 E1OO3FFF; .aco)en v. Bolliger /td.,
108 A.D.2d 357, 48O N.Y.S.2d 75, 78 E1st Dep't 1O85F
Ein analyzing choice of law governing conversion claim,
stating that “[w]here, as here, it is the defendant's standard
of conduct that is to be judged, Uit is appropriate to
look to the place of the tort so as to give effect to
that jurisdiction's interest in regulating conduct within its
borders....” Equoting Bing v. .alstead, 4O5 F.Supp. 517,
520 ES.D.N.Y. 1O80FFF.

As alleged in the Amended Complaint, the CIL Cash
represents approximately Q14 million raised from CIL's
sale of minority interests in its equity beginning in 2006.
See Am. Compl. X 128. CIL gave the CIL Cash to CENA
Group to hold, because CIL did not maintain its own
bank accounts. In turn, CENA Group and its subsidiaries
and affiliates administered cash through CENA Finance.
See id. The CIL Cash is located in the Netherlands.
See, e.g., CENA MTD at 63 E“the disputed cash [ ]
is held in bank accounts in the Netherlands.”F. The
Trustee maintains that by CENA Finance's failure to
return the CIL Cash to CIL, despite demand, CENA
Finance “intentionally and improperly interfered with
CIL's ownership of andWor denied CIL's rights to, the
CIL 2���  Cash, and wrongfully converted those rights
to CENA, CENA Doldings, and CENA Finance.” Am.
Compl. X 223. Thus, the alleged act of conversionYi.e.,
withholding the CIL Cash Edenominated in EurosF in
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the Netherlands bank accountsYas well as the resulting
injuryYi.e., being deprived of the CIL CashYtook place
in the Netherlands. See, e.g., -erloff v. .ostetter Sc)neider
Realt', No. 12 Civ. O404, 2014 WL 10OO814, at TO
ES.D.N.Y. Mar. 20, 2014F Efinding that, “despite Hlaintiff's
contentions, the actions that give rise to any equitable
claim [of unjust enrichment] occurred in GermanyYwhere
Escada is located and likely committed any wrongful
acts.”F.

Co$�� ,+
Based on the foregoing, in applying New York's choice
of law rules, the Court will apply Dutch law in resolving
the motion to dismiss Count 14. The tort of conversion
is not recognized under Dutch law. See Kalff Decl. X
12. Accordingly, for that reason and because Dutch law
applies to this aspect of the motion, the Court grants the
CENA Defendants' motion to dismiss Count 14 of the
Amended Complaint.

�$$�  �$%� Dowever, even assuming, arguendo, that New
York law is applicable to the resolution of the motion to
dismiss Count 14, the Court finds that the claim should
be dismissed. It is well settled that the liability of a parent
company for alleged torts of a wholly owned subsidiary
“can never be predicated solely upon the fact of a parent
corporation's ownership of a controlling interest in the
shares of its subsidiary.” Bill' v. Consol. Mac). ,ool Corp.,
51 N.Y.2d 152, 163, 432 N.Y.S.2d 87O, 412 N.E.2d O34
E1O80F. Rather, “[a]t the very least,” a plaintiff seeking to
hold a parent company so accountable, must demonstrate
“direct intervention by the parent in the management of
the subsidiary to such an extent that Uthe subsidiary's
paraphernalia of incorporation, directors and officersK are
completely ignored.” Id. Equoting /owenda)l v. Baltimore
> 4)io R. R. Co., 247 App. Div., 144, 155, 287 N.Y.S.
62 E1st Dep't 1O36FF. See also Musman v. Modern De+,
Inc., 50 A.D.2d 761, 377 N.Y.S.2d 17, 20 E1O75F E“It is
well settled that there must be complete domination and
control of a subsidiary before the parent's corporate veil
can be pierced.... The control must actually be used to
commit a wrong against the plaintiff and must be the
proximate cause of the plaintiff's loss.”F. See, e.g., Baratta
v. Ko;lows&i, O4 A.D.2d 454, 464 N.Y.S.2d 803, 805 E2d
Dep't 1O83F Ecomplaint seeking to hold parent liable for
the torts of its subsidiary dismissed “because complaint
fails to allege that it exercised complete domination and
control over the subsidiary.”F Ecitations omittedF.

Dere, the Trustee's contention that CENA Group and
CENA Dolding should be held accountable for CENA
Finance's alleged acts is based on his assertion that CENA
Group and CENA Doldings “generally have the ability
to cause CENA Finance ... to release the CIL Cash to
the Trustee.” Am. Compl. X 130. That falls far short
of the pleading necessary to provide grounds to pierce
CENA Group's and CENA Doldings' corporate veil. That
is especially so given the fact that the Trustee seeks to
hold CENA Group's and CENA Doldings' responsible for
CENA Finance's alleged conversion of the CIL Cash, but
has made no allegations that either of them so dominated
and controlled CENA Finance's operations that corporate
formalities should be disregarded. To the contrary, the
Trustee acknowledges that CENA Group and CENA
Doldings are holding companies Ewhich are not alleged
to have any operational responsibilitiesF EAm. Compl. XX
1, 27, 28, 37, 130F, while CENA Finance functioned as
the day-to-day 2���  “intercompany bank” for the entire
CENA Enterprise without any alleged interference. In this
light, even if New York conversion law applies, Count

14 of the Amended Complaint should be dismissed. 51

Accordingly, Count 14 is dismissed, without leave to
replead.

51 In his Gpposition, the Trustee seems to tie his
conversion claim against CENA Group and CENA
Doldings to his assertion that “CENA [Group] and
CENA Doldings, who control CENA Finance, are
directing their wholly-owned subsidiary to withhold
money that belongs to the CIL estate.” Trustee's
Gpp'n at O5. The Court finds no merit to that
contention because even assuming that those entities
gave that direction, which the Trustee has not alleged
Ecf. Am. Compl. X 130F, that would not rise to the
level of conversion. Under New York law, “[t]he
rule is clear that to establish a cause of action in
conversion, the plaintiff must show legal ownership or
an immediate superior right of possession to a specific
identifiable thing and must show that the defendant
exercised an unauthorized dominion over the thing
in question, to the alteration of its condition or to
the exclusion of the plaintiff's rights.” Indep. Discount
Corp. v. Bressner, 47 A.D.2d 756, 365 N.Y.S.2d 44, 46
E2d Dep't 1O75F Ecitation omittedF. The Trustee does
not contend that CENA Group and CENA Doldings
are in possession of the CIL Cash. The Court finds no
support for the notion that a parent company's failure
to direct its subsidiary to return property allegedly
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converted by the subsidiary, gives rise to a claim that
the parent has converted the property.

Co$�� ,*
�$&�  �$'� In Count 15, the Trustee asserts that the CENA

Defendants have been unjustly enriched because one or
more of them received and are holding the CIL Cash,
alleged by the Trustee to be property of CIL's estate, and
are thereby benefitting from it having not returned it to
the Trustee despite due demand. See Am. Compl. XX 128S
130, 226S228. Under New York law, “[t]he essence of
unjust enrichment is that one party has received money
or a benefit at the expense of another.” /evin v. Kitsis,
82 A.D.3d 1051, O20 N.Y.S.2d 131, 134 E2011F Einternal
quotation marks omittedF Equoting -oldman v. Simon
%rop. -roup, Inc., 58 A.D.3d 208, 86O N.Y.S.2d 125 E2d
Dep't 2008FF. To establish a claim for unjust enrichment, a
plaintiff must show “that E1F the other party was enriched,
E2F at that party's expense, and E3F that it is against equity
and good conscience to permit [the other party] to retain
what is sought to be recovered.” Mandarin ,rading /td. v.
Wildenstein, 16 N.Y.3d 173, 182, O1O N.Y.S.2d 465, O44
N.E.2d 1104 E2011F Einternal quotation marks omittedF
Equoting Citi+an&, N.(. v. Wal&er, 12 A.D.3d 480, 481,
787 N.Y.S.2d 48 E2d Dep't 2004F.

�%(� The Trustee has failed to state a claim of unjust
enrichment against CENA Group and CENA Doldings
because the Amended Complaint does not plead facts
which, if true, establish that CENA Group and CENA
Doldings have been enriched, unjustly or otherwise, by
virtue of CENA Finance's retention of the CIL Cash.
What's more, as with a claim for conversion Ediscussed
aboveF, a parent corporation cannot be held liable to
a plaintiff under a theory of unjust enrichment for
its subsidiary's possession of disputed property, unless
the plaintiff can establish grounds for piercing the
corporate veil. See Bigio v. Coca1Cola, 675 F.3d 163,
176S77 E2d Cir. 2012F Ein rejecting unjust enrichment
claim against parent, Court held that “[a]ny recovery
under an unjust enrichment theory, as with any recovery
on a ... conversion theory, would [ ] require us to
pierce the veil separating” the parent company form the
subsidiary holding the disputed property.F. See also /evin
v. Kitsis, O20 N.Y.S.2d at 134 Edismissing claim for unjust
enrichment against 100P shareholder because complaint
“[did] not allege any basis for piercing the corporate
veil”F. 2���  The Trustee has failed to allege such a

claim. Accordingly, Count 15 is dismissed, without leave
to replead.

�onclusion

Based upon the foregoing the Court finds and determines,
as follows:

5ul#���G>CG�C�5#li#-

The Court lacks personal jurisdiction over Beith and, as
such, all Counts alleged against Beith in the Amended
Complaint ECounts 4, 7, 12 L 1OF are dismissed, with
leave to replead within 45 days of this Memorandum
Decision.

The Court lacks personal jurisdiction over CENA
Finance and, as such, all claims asserted against CENA
Finance in the Amended Complaint are dismissed, with
leave to replead within 45 days of the Memorandum
Decision.

5ul#���G>CG$C�5#li#-

The CENA Equity Transfer that the Trustee seeks to
avoid pursuant to sections 544, 548 and 550 of the
Bankruptcy Code in Counts 1, 2 and 3 was a foreign
transfer and those sections of the Bankruptcy Code do
not apply extraterritorially. Moreover, by application
of the principles of international comity, Cayman
law is applicable to the resolution of the avoidance
claims. Accordingly, Counts 1, 2 and 3 are dismissed,
without leave to replead, except that the Trustee will
be permitted to assert an intentional fraudulent transfer
claim herein, under Cayman law, divorced of any aspect
of the Bankruptcy Code.

The Trustee has alleged plausibly that CENA Group
was solvent at the time of the CENA Restructuring, thus
the CENA Defendants' motion to dismiss Counts 1, 2,
3, 5, 6, 10, 11, and 12 on that basis is denied.

The Directors' motion to dismiss Count 4 ENiolation of
Automatic StayF is granted, without leave to replead.

The Directors' motion to dismiss Count 12 EConspiracy
Cayman Islands lawF is denied.

The CENA Defendants' motion to dismiss Count 10
EConversion of CENA equityF is granted as against
CENA Doldings, without leave to replead.
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The CENA Defendants' motion to dismiss Count
13 ETurnoverYCIL CashF as against all CENA
Defendants is denied.

The CENA Defendants' motion to dismiss Count 14
EConversionYCIL CashF is granted as against all
CENA Defendants, without leave to replead.

The CENA Defendants' motion to dismiss Count 15
EUnjust EnrichmentYCIL CashF is granted as against
CENA Group and CENA Doldings, without leave to
replead.

The CENA Defendants' motion to dismiss Count
6 ETurnover of CENA EquityF, Count 12 EAidingW

Abetting under New York lawF, Count 16 EBreach of
ContractYCIL CashF, and Count 17 EInjunctionF are
denied as moot.

The CENA Defendants' motion to dismiss Counts
14S17 against CENA Finance based on forum non
conveniens is denied.

SETTLE GRDER.

.ll��i�a�ions

582 B.R. 46

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Red Flag - Severe Negative Treatment

 Vacated and Remanded by Official Committee of Unsecured Creditors

of Arcapita v. Bahrain Islamic Bank, S.D.N.Y., March 30, 2016

529 B.R. 57
United States Bankruptcy Court, S.D. New York.

IN RE ARCAPITA BANK B.S.C.
(C), et al., Reorganized Debtors.

Official Committee of Unsecured Creditors
of Arcapita Bank B.S.C.(c), et al., Plaintiff,

v.
Bahrain Islamic Bank, Defendant.

Official Committee of Unsecured Creditors
of Arcapita Bank B.S.C.(c), et al., Plaintiff,

v.
Tadhamon Capital B.S.C., Defendant.

Case No. 12–11076 (SHL) (Jointly Administered)
|

Adv. No. 13–01434 (SHL), Adv. No. 13–01435 (SHL)
|

Signed April 17, 2015

Synopsis
Background: Official committee of unsecured creditors for
Chapter 11 debtor, a Bahraini investment bank, brought
adversary proceeding seeking turnover of funds invested
by debtor with two Bahraini entities just before the
bankruptcy filing. Defendants moved to dismiss.

Holdings: The Bankruptcy Court, Sean H. Lane, J., held
that:

[1] bankruptcy court lacked personal jurisdiction over
foreign defendants, and

[2] jurisdictional discovery to determine whether
defendants were subject to bankruptcy court's general
jurisdiction was not appropriate.

Motion granted.

West Headnotes (21)

[1] Bankruptcy
Evidence

To survive a motion to dismiss for lack of
personal jurisdiction, plaintiff must make a
prima facie showing that jurisdiction exists,
which must include an averment of facts
that, if credited by the ultimate trier of fact,
would suffice to establish jurisdiction over the
defendant. Fed. R. Civ. P. 12(b)(2); Fed. R.
Bankr. P. 7012(b).

Cases that cite this headnote

[2] Bankruptcy
Evidence

Bankruptcy
Presumptions and burden of proof

On a motion to dismiss for lack of personal
jurisdiction, a court may consider materials
outside the pleadings, but must credit
plaintiffs' averments of jurisdictional facts as
true. Fed. R. Civ. P. 12(b)(2); Fed. R. Bankr.
P. 7012(b).

Cases that cite this headnote

[3] Bankruptcy
Presumptions and burden of proof

On a motion to dismiss for lack of personal
jurisdiction, all pleadings and affidavits are
to be construed in a light most favorable
to the plaintiff and all doubts resolved in
the plaintiff's favor; this is notwithstanding
a controverting presentation by the moving
party. Fed. R. Civ. P. 12(b)(2); Fed. R. Bankr.
P. 7012(b).

Cases that cite this headnote

[4] Bankruptcy
Presumptions and burden of proof

On a motion to dismiss for lack of
personal jurisdiction, where a defendant
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rebuts plaintiff's unsupported allegations with
direct, highly specific, testimonial evidence
regarding a fact essential to jurisdiction, and
plaintiffs do not counter that evidence, the
allegation may be deemed refuted. Fed. R.
Civ. P. 12(b)(2); Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[�] Bankruptcy
Presumptions and burden of proof

In determining whether a plaintiff has met
its burden of making a prima facie showing
that personal jurisdiction exists, court will
not draw argumentative inferences in the
plaintiff's favor nor must it accept as true
a legal conclusion couched as a factual
allegation. Fed. R. Civ. P. 12(b)(2); Fed. R.
Bankr. P. 7012(b).

Cases that cite this headnote

[�] Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiBens

 onstitutional�!a"
Particular Parties or Circumstances

Court must conduct a two-part inCuiry to
determine whether personal jurisdiction exists
over a foreign defendant: first, the court
needs to examine whether the defendant has
the reCuisite minimum contacts with the
United States at large, and if such contacts
are found to exist, the court must then
determine the reasonableness of exercising
personal jurisdiction over the defendant under
the circumstances and whether doing so would
offend traditional notions of fair play and
substantial justice. U.S.C.A. Const.Amend. D;
Fed. R. Civ. P. 12(b)(2); Fed. R. Bankr. P.
7012(b).

1 Cases that cite this headnote

[#] Bankruptcy
Personal Jurisdiction

 onstitutional�!a"
Particular Parties or Circumstances

When examining the Cuestion of Eminimum
contactsF on motion to dismiss for lack
of personal jurisdiction, courts differentiate
between EspecificF and EgeneralF personal
jurisdiction; either is adeCuate to satisfy the
minimum contacts reCuirement of the Due
Process Clause. U.S.C.A. Const.Amend. D;
Fed. R. Civ. P. 12(b)(2); Fed. R. Bankr. P.
7012(b).

Cases that cite this headnote

[$] Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiBens

Specific jurisdiction is established when a
foreign defendant purposefully directs his
activities at residents of the forum and
the underlying cause of action arises out
of or relates to those activities. U.S.C.A.
Const.Amend. D; Fed. R. Civ. P. 12(b)(2);
Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[%] Bankruptcy
Personal Jurisdiction

General jurisdiction is based on the
defendant's general business contacts with the
forum and permits a court to exercise its
power in a case where the subject matter of the
suit is unrelated to those contacts. U.S.C.A.
Const.Amend. D; Fed. R. Civ. P. 12(b)(2);
Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[1&] Bankruptcy
Personal Jurisdiction

Since general jurisdiction is not related
to the events giving rise to the suit,
courts impose a more stringent minimum
contacts test, reCuiring the plaintiff to
demonstrate the defendant's continuous
and systematic general business contacts.
U.S.C.A. Const.Amend. D; Fed. R. Civ. P.
12(b)(2); Fed. R. Bankr. P. 7012(b).
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Cases that cite this headnote

[11] Bankruptcy
Personal Jurisdiction

In determining whether the assertion of
personal jurisdiction is reasonable in a given
case, courts will consider the following
factors: (1) the burden that the exercise of
jurisdiction will impose on the defendant,
(2) the interests of the forum state in
adjudicating the case, (3) the plaintiff's interest
in obtaining convenient and effective relief,
(H) the interstate judicial system's interest in
obtaining the most efficient resolution of the
controversy, and (D) the shared interest of the
states in furthering substantive social policies.
U.S.C.A. Const.Amend. D; Fed. R. Civ. P.
12(b)(2); Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[12] Bankruptcy
Particular cases

Bankruptcy court lacked personal jurisdiction
over foreign defendants in adversary
proceeding brought by official committee of
unsecured creditors for Chapter 11 debtor, a
Bahraini investment bank, seeking turnover
of funds invested by debtor with two Bahraini
entities just before the bankruptcy filing,
given that defendants did not maintain a
correspondent account in the United States
and clearly did not benefit from the privilege
of doing business in the United States under
those circumstances, and defendants could
not have reasonably foreseen being haled into
court in the United States, as they did not have
or ever maintain offices, staff or telephone
numbers in the United States, and they did
not do business or solicit business or clients
in the United States, and did not advertise in
the United States. U.S.C.A. Const.Amend. D;
Fed. R. Civ. P. 12(b)(2); Fed. R. Bankr. P.
7012(b).

Cases that cite this headnote

[13] Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiBens

Mere existence of a correspondent account
by itself is insufficient to establish minimum
contacts over a foreign bank. Fed. R. Civ. P.
12(b)(2); Fed. R. Bankr. P. 7012(b).

1 Cases that cite this headnote

[14] Bankruptcy
Personal Jurisdiction

Minimum contacts, as reCuired to support
personal jurisdiction, will be found where the
defendant purposefully availed itself of the
privilege of doing business in the forum and
could foresee being haled into court there.
U.S.C.A. Const.Amend. D; Fed. R. Civ. P.
12(b)(2); Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[1�] Bankruptcy
Nonresidents, Proceedings and Actions

Against

Unilateral activity of those who claim some
relationship with a nonresident defendant
cannot satisfy the reCuirement of contact
with the forum state, as reCuired to
support personal jurisdiction. U.S.C.A.
Const.Amend. D; Fed. R. Civ. P. 12(b)(2);
Fed. R. Bankr. P. 7012(b).

1 Cases that cite this headnote

[1�] Bankruptcy
Personal Jurisdiction

Mere knowing receipt of funds at a
correspondent bank account is insufficient
to establish personal jurisdiction. U.S.C.A.
Const.Amend. D; Fed. R. Civ. P. 12(b)(2);
Fed. R. Bankr. P. 7012(b).

1 Cases that cite this headnote

[1#] Bankruptcy
Personal Jurisdiction
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Specific jurisdiction is appropriate only where
the contacts proximately result from actions
by the defendant himself that create a
substantial connection with the forum state.
U.S.C.A. Const.Amend. D; Fed. R. Civ. P.
12(b)(2); Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[1$] Bankruptcy
Presumptions and burden of proof

Where nonresident defendant deliberately
engaged in significant activities within a
state or has created continuing obligations
between himself and residents of the forum, he
manifestly has availed himself of the privilege
of conducting business there, and because
his activities are shielded by the benefits
and protections of the forum's laws it is
presumptively not unreasonable to reCuire
him to submit to the burdens of litigation in
that forum as well. U.S.C.A. Const.Amend.
D; Fed. R. Civ. P. 12(b)(2); Fed. R. Bankr. P.
7012(b).

Cases that cite this headnote

[1%] Bankruptcy
Examination and Discovery

Jurisdictional discovery to determine whether
defendants were subject to bankruptcy court's
general jurisdiction was not appropriate in
adversary proceeding brought by official
committee of unsecured creditors for Chapter
11 debtor, a Bahraini investment bank,
seeking turnover of funds invested by debtor
with two Bahraini entities just before the
bankruptcy filing, given that defendants
asserted in declaration that they did not
have and never maintained offices, staff or
telephone numbers in the United States, they
did not do business or solicit business or
clients in the United States, and did not
advertise in the United States. U.S.C.A.
Const.Amend. D; Fed. R. Civ. P. 12(b)(2);
Fed. R. Bankr. P. 7012(b).

Cases that cite this headnote

[2&] Bankruptcy
Examination and Discovery

At the jurisdictional stage, courts enjoy
broad discretion in deciding whether to order
discovery.

Cases that cite this headnote

[21] Bankruptcy
Examination and Discovery

Party cannot base their reCuest for
jurisdictional discovery on mere speculations
or hopes that further connections to the forum
will come to light in discovery.

Cases that cite this headnote

'ttorn(ys�and�!a"�)ir*s

+�&  Milbank, Tweed, Hadley I McCloy LLP, Counsel
for Official Committee of Unsecured Creditors of
Arcapita Bank B.S.C.(c), et al. By: Dennis F. Dunne,
EsC., Evan R. Fleck, EsC., 1 Chase Manhattan PlaBa, New
York, New York 1000D, By: Andrew M. Leblanc, EsC.,
1JD0 K Street, NW, Suite 1100, Washington, D.C. 20006

K I L Gates LLP, Counsel for Bahrain Islamic Bank and
Tadhamon Capital B.S.C. By: John A. Bicks, EsC., Lani
A. Adler, EsC., DKK Lexington Avenue, New York, New
York 10022

MEMORANDUM OF DECISION

SEAN H. LANE, UNITED STATES BANKRUPTCY
JUDGE

Before the Court are motions to dismiss filed by
Bahrain Islamic Bank (EBisBF) and Tadhamon Capital
B.S.C. (ETadhamon,F and together with BisB, the
EDefendantsF), respectively, in the above-captioned
adversary proceedings. The adversary proceedings were
brought by the official committee of unsecured
creditors for the above-captioned chapter 11 cases (the
ECommitteeF). The cases seek the turnover of funds
invested by the Debtor Arcapita BankLa Bahraini
investment bankLwith the DefendantsLtwo Bahraini
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entitiesLjust before the bankruptcy filing. Because the
motions in the two cases raise the same issues, the Court
will address them together. The Defendants make several
arguments for dismissal, including that the Court lacks
personal jurisdiction over the Defendants. For the reasons
set forth below, the motions are granted for lack of
personal jurisdiction.

�AC��ROUND

Arcapita Bank B.S.C.(c) (EArcapitaF), one of the above-
captioned reorganiBed +�1  debtors, is licensed as an
Islamic wholesale bank by the Central Bank of Bahrain.
BisB Compl. M 12; Tadhamon Compl. M 12. HeadCuartered
in Bahrain, Arcapita is operated as an investment bank
and is a global manager of ShariNah compliant alternative
investments. BisB Compl. M 12; Tadhamon Compl. M 12.
Prior to its bankruptcy filing, Arcapita and its affiliates
employed 26J people and, together with the debtors
and their non-debtor subsidiaries, maintained offices in
Bahrain, Atlanta, London, Hong Kong and Singapore.
BisB Compl. M 12; Tadhamon Compl. M 12.

Defendant BisB is an Islamic commercial bank
headCuartered in Bahrain. BisB Compl. M 13. BisB
maintains correspondent bank accounts in the United
States with Deutsche Bank, Standard Chartered Bank and
JP Morgan Chase Bank. BisB Compl. M 1H. As reCuired by
the Patriot Act, BisB has designated an agent for service
of process in the United States in connection with these
accounts. BisB Compl. M 1H. BisB also participates in the
Clearing House Interbank Payments System, located in
New York. BisB Compl. M 1H.

Defendant Tadhamon is a Bahraini corporation and
a subsidiary of Tadhamon International Islamic Bank
(ETIIBF), a Yemeni bank that offers Islamic banking
and investment services to customers in Yemen and
abroad. Tadhamon Compl. M 13. Tadhamon serves as the
investment arm of TIIB. Tadhamon Compl. M 13. While
Tadhamon does not maintain any correspondent accounts
in the United States, see Hr'g Tr. 62:1KO21 (March 1K,
201H), TIIB has correspondent bank accounts in the
United States with MashreC Bank and the Bank of New
York Mellon. Tadhamon Compl. M 1H. As reCuired by the
Patriot Act, TIIB has designated an agent for service of
process in the United States in connection with each of
these accounts and also participates in the Clearing House

Interbank Payments System in New York. Tadhamon
Compl. M 1H.

According to the Defendants, they do not and have never
maintained offices, staff or telephone numbers in the
United States. Decl. of Waleed Rashdan M 2 [Tadhamon
ECF No. J]; Decl. of Mohammed Ebraim Mohammed M 2
[BisB ECF No. J]. The Defendants maintain that they do
not do business in the United States, do not solicit business
or clients in the United States and do not advertise in
the United States. Rashdan Decl. M 2; Mohammed Decl.
M 2. Neither Defendant has filed a proof of claim in the
debtors' cases.

',���� ����������
A few days prior to its bankruptcy filing, Arcapita made
several discrete short-term debt investments through
the Defendants (the EPlacementsF). BisB Compl. MM
27, 30; Tadhamon Compl. MM 27, 31. The Placements
were made under two separate investment agreements
between Arcapita and each of the Defendants (the

EPlacement AgreementsF). Id. 1  Both of the +�2
Placement Agreements were negotiated and signed in
Bahrain and provided that the laws of the Kingdom
of Bahrain govern, except to the extent that such laws
conflicted with the principles of Islamic Shari'ah, in which
case Shari'ah law would prevail. Rashdan Decl. M 13 I Ex.
A, P 7.1; Mohammed Decl. M D I Ex. A P 12.

1 Arcapita and BisB entered into their Placement
Agreement on July 10, 2003. BisB Compl. M 23.
Arcapita made at least five previous investments with
BisB under the terms of the Placement Agreement
in the two years before the investments here were
made. BisB Compl. M 26. These previous transfers
are not relied on by the Committee as a basis
for personal jurisdiction. Indeed, the Committee
states that EArcapita did not enter into placement
transactions with [BisB] as part of the ordinary course
of business.F BisB Compl. M 2D. Accordingly, the
Court does not address these previous transfers as
part of its jurisdictional analysis.
Arcapita and Tadhamon entered into their Placement
Agreement on March 1D, 2012. Tadhamon Compl. MM
22O23. The Committee does not allege that Arcapita
had placed any investments with Tadhamon prior to
the transactions in Cuestion. Tadhamon Compl. MM
22O23.
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Under the terms of the Placement Agreements, Arcapita
appointed the Defendants to serve as its agent in the
purchase of the Placement investments on Arcapita's
behalf. BisB Compl. MM 23O2H; Tadhamon Compl. MM
22, 2H. The Defendants were subseCuently obligated to
repurchase the Placements from Arcapita on a deferred
payment basis for an amount eCual to the original
investment, plus an agreed-upon return (the EPlacement
ProceedsF). BisB Compl. MM 2, 2H; Tadhamon Compl. M
2, 2H. The Defendants were to transfer the Placement
Proceeds to Arcapita on the designated maturity date of
the Placement. BisB Compl. MM 2, 2H; Tadhamon Compl.
M 2, 2H.

Consistent with these Placement Agreements, Arcapita
entered into a Placement with BisB in the amount of Q10
million on March 1H, 2012 (the EBisB PlacementF). BisB
Compl. M 27. To execute the BisB Placement, Arcapita
transferred funds from its account at JP Morgan Chase
Bank in New York to the correspondent bank account
maintained by BisB at JP Morgan Chase Bank in New
York. BisB Compl. M 1D. The Committee alleges that this
transfer took place at the direction of BisB. BisB Compl.
MM 1D, 2J. On the same day as the transfer, BisB purchased
the commodities for Arcapita through a London broker.
Mohammed Decl. M 10.

Arcapita entered into two Placements with Tadhamon on
March 1D, 2012, each for Q10 million (the ETadhamon
PlacementsF). Tadhamon Compl. M 27. To execute the
Tadhamon Placements, Arcapita transferred funds from
its account at JP Morgan Chase Bank in New York to an
account at HSBC Bank in New York. Tadhamon Compl.
M 2J. The HSBC account was a correspondent bank
account maintained by Khaleeji Commercial Bank B.S.C.,
Tadhamon's bank in Bahrain. Rashdan Decl. M 7. The
funds were then immediately transferred from the HSBC
account to an account held by Tadhamon at Khaleeji
Commercial Bank in Bahrain. Tadhamon Compl. M 2J;
Rashdan Decl. M 7. The Committee asserts that the HSBC
account was designated by Tadhamon as the account to
which the funds were to be transferred. Tadhamon Compl.
M 2J.

B,����� !"��# C���
Less than a month after these Placements, Arcapita filed
for protection under Chapter 11 of the Bankruptcy Code.
On April D, 2012, the U.S. Trustee appointed an official
committee of unsecured creditors pursuant to Section

1102(a) of the Bankruptcy Code (the ECommitteeF or
the EPlaintiffF). All of the Placements matured within

a month after Arcapita's bankruptcy filing. 2  Both
Defendants, however, failed to deliver the Placement
Proceeds to Arcapita. BisB Compl. MM 32, 3H; Tadhamon
Compl. MM 3D, 3J. Instead, the Defendants informed
Arcapita that, under +�3  Bahraini law, they were setting
off the Placement Proceeds against amounts owed to them
by Arcapita. BisB Compl. M 3H; Tadhamon Compl. M

3J. 3  In December 2012, Tadhamon returned to Arcapita
the portion of the Placement Proceeds that exceeded its
purported setoff. Tadhamon Compl. M H0. The Committee
alleges that the current outstanding balance of Placement
Proceeds due and owing to Arcapita is Q10,002,2K2.00
from BisB and Q1J,HJ0,26K.00 from Tadhamon. BisB
Compl. M 36; Tadhamon Compl. M H0.

2 The BisB Placement matured on March 2K, 2012,
and the Tadhamon Placements matured on March
30, 2012 and April 16, 2012, respectively. BisB
Compl. M 31; Tadhamon Compl. M 27. On March 2J,
2012 and April 1D, 2012, respectively, Arcapita and
Tadhamon reinvested the Tadhamon Placements for
an additional term, resulting in new maturity dates of
April 30, 2012 and May 16, 2012. Tadhamon Compl.
M 36.

3 Based on Arcapita's pre-existing relationship with
the Defendants, Arcapita already owed millions in
unmatured debt to each of the Defendants at the time
of the Placements. Arcapita owed QK,77H,0K6.1D to
BisB as a result of investments that BisB made with
Arcapita on December 1, 2011. BisB Compl. MM 3, 16O
20. Arcapita owed Q1J,HK7,73H.HJ to Tadhamon as a
result of multiple investments that Tadhamon made
with Arcapita between September 200K and January
2012. Tadhamon Compl. MM 17O1K.

In June 2013, the Court confirmed the proposed plan
of reorganiBation in Arcapita's bankruptcy. 	ee�
��d��
s
��� 
����� ������s���s� ��� ����� ��d� ��de�� ���������
� ��e
	e���d���e�ded��������������� e��
���!�������������"���
#��$�#%	%�%&�'���d� e���ed�(e)���s�*���� es"e������+���
(e)���� ���e�� ,���� 
������ -�s� 	����
e� ���"��.�� I��%
/�de�����"�e��00������e�#��$��"��.���de [ECF No. 1262].
Later that summer, the Court entered the ��de��-������

�������ee1s� 2������ ���� �e�3e�� 	���d��
� ��d� ��������.
��� ���se���e� �3��d���e� �����s [ECF No. 1H11], which
granted the Committee the authority to pursue the claims
asserted here against the Defendants. The Committee
subseCuently brought these cases against the Defendants
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for breach of contract, turnover, the avoidance of a
preferential transfer, violation of the automatic stay, and
claims disallowance. BisB Compl. M 1; Tadhamon Compl.
M 1. The Committee seeks, among other things, to compel
the Defendants to comply with their obligations under
the Placement Agreements by turning over the Placement
Proceeds. Alternatively, the Committee seeks to have the
Placements avoided and recover the funds as an improper
payment of antecedent debts under Sections DH7(b) and
DD0 of the Bankruptcy Code. BisB Compl. M 6; Tadhamon
Compl. M 6.

DISCUSSION

',���� D$�� %�� $& �� �$��� '! %�(%��%$�
[1]  [2] Fed. R. Civ. P. 12(b)(2), incorporated herein

by Bankruptcy Rule 7012(b), provides for dismissal of
a case for lack of personal jurisdiction. 	ee Fed. R.
Bankr.P. 7012(b). To survive a Rule 12(b)(2) motion, a
party must make a prima facie showing that jurisdiction
exists. 	ee� �14e���� 3%� �s��� ,��s��  e
%� &I�� �e� ,e�����s�
�����$s� ���	e"�e�)e�� 00�� 5660'� 71H F.3d 6DK, 673 (2d
Cir.2013) (citing �e�
����-�"%�&/	�'�I��%�3%���%�#�dd���
60K F.3d 30, 3H (2d Cir.2010)). This Emust include an
averment of facts that, if credited by the ultimate trier
of fact, would suffice to establish jurisdiction over the
defendant.F I�� �e� ,e�����s�� �����$s� 71H F.3d at 673
(Cuoting ����e7�3%�8�ee��#ee����#e3e��.�9���s������ 616
F.3d 1DJ, 163 (2d Cir.2010)). E[A] court may consider
materials outside the pleadings, but must credit plaintiffs'
averments of jurisdictional facts as true.F I���e�	�������e�
��"����������e�s� I��%�����
%� JD1 F.Supp.2d DD6, D66O67
(S.D.N.Y.2012).

[3]  [4]  [�] In a Rule 12(b)(2) motion, all pleadings
and affidavits are to be construed in a light most
favorable to the plaintiff and all doubts resolved in
the plaintiff's favor. 	ee +�4  I�� �e� ,e�����s�� �����$s�
71H F.3d at 673 (citing �e�
���� -�"%� 60K F.3d at 3H).
This is Enotwithstanding a controverting presentation
by the moving party.F I�� �e� 	�������e�� ��"����� JD1
F.Supp.2d at D67 (Cuoting �%I%�,��de�
��%�� I��%�3%��e���
#��$� KJK F.2d 76, 7KOJ0 (2d Cir.1KK3)). But where a
Edefendant rebuts plaintiffs' unsupported allegations with
direct, highly specific, testimonial evidence regarding a
fact essential to jurisdictionLand plaintiffs do not counter
that evidenceLthe allegation may be deemed refuted.F
I�� �e� 	�������e����"����� JD1 F.Supp.2d at D67 (Cuoting

	��e�$e�� 3%��ss�����!�����-e�e����� 	%"%�%�����s��%� 2002
WL 1D607JJ, at R3, 2002 U.S. Dist. LESIS 12JHD, at R12
(S.D.N.Y. July 1D, 2002)). Furthermore, Ein determining
whether a plaintiff has met [its] burden, [a court] will not
draw argumentative inferences in the plaintiff's favor ...
nor must [it] accept as true a legal conclusion couched as
a factual allegation.F I���e�,e�����s�������$s� 71H F.3d at
673.

[�] A court must conduct a two-part inCuiry to determine
whether personal jurisdiction exists over a defendant.
First, the court needs to examine whether the defendant
has Ethe reCuisite minimum contacts with the United
States at large.F �����d�3%�����s�&I���e�#e����d��%�2�d���
I�3%�	e�%����'� HH0 B.R. 27H, 27J (Bankr.S.D.N.Y.2010)
(citing ����se"���e�� I��%� 3%� ����se� 	��"s� ���e���
� :
	e�3s%��4%;%�&I���e�����se"���e��I��%'� 27J B.R. 32D, 331
(Bankr.E.D.N.Y.2002)). If such contacts are found to
exist, the court must then determine the reasonableness
of exercising personal jurisdiction over the defendant
under the circumstances and whether doing so would
Eoffend Ntraditional notions of fair play and substantial
justice.T F 	e�% I�3es��������%����"%�3%�#e����d��%�2�d���
I�3%�	e�%������ H60 B.R. 106, 117 (Bankr.S.D.N.Y.2011)
(Cuoting �s����2e���� I�d�s%���%����d%� 3%	�"e�%���%����.,
HJ0 U.S. 102, 113, 107 S.Ct. 1026, KH L.Ed.2d K2 (1KJ7)
(internal Cuotations omitted); 2e���%� ���e� I�s%� ��%� 3%
 �)e��s��<�e������"., JH F.3d D60, D67 (2d Cir.1KK6));
#��$�#��sse�s����)e���3%�
�dd�e��-��!��e!�:� �d��
�e!�
30D F.3d 120, 12K (2d Cir.2002) (EWhere a plaintiff makes
the threshold showing of the minimum contacts reCuired
for the first test, a defendant must present a compelling
case that the present of some other considerations would
render jurisdiction unreasonable.F) (internal Cuotations
omitted).

[#]  [$] When examining the first Cuestion of Eminimum
contacts,F courts differentiate between EspecificF and
EgeneralF personal jurisdiction. 	ee I�� �e� ,e�����s�
�����$s� 71H F.3d at 673. Either is adeCuate to satisfy
the minimum contacts reCuirement of the Due Process
Clause. 	ee �d. at 67H (citing 9e����"�e��s� 4�������es
de� �����)���� 	%�%� 3%� 9���� H66 U.S. H0J, H1HO16, 10H
S.Ct. 1J6J, J0 L.Ed.2d H0H (1KJH)). Specific jurisdiction
is established when a foreign defendant E Npurposefully
direct[s] his activities at residents of the forumT and ...
the underlying cause of action Narise[s] out of or relate[s]
to those activities.T F 2�d���� H60 B.R. at 117 (Cuoting
#��
e��=��
����"%�3%� �d!e���!� H71 U.S. H62, H72, 10D
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S.Ct. 217H, JD L.Ed.2d D2J (1KJD)); see���s� #��$�#��sse�s
���)e��� 30D F.3d at 127 (EWhere the claim arises out of,
or relates to, the defendant's contacts with the forumLi.e.,
specific jurisdictionLminimum contacts exist where the
defendant Npurposefully availedT itself of the privilege of
doing business in the forum and could foresee being Nhaled
into courtT there.F) (internal citations and Cuotations
omitted).

[%]  [1&] In contrast, general jurisdiction Eis based on the
defendant's general business contacts with the forum ...
and permits a court to exercise its power in a case where
the subject matter of the suit is +��  unrelated to those
contacts.F I���e�,e�����s�������$s� 71H F.3d at 67H (Cuoting
2e���%� ���e� I�s%� ��%� JH F.3d at D6J; 9e����"�e��s� H66
U.S. at H1HO16 I nn. JOK, 10H S.Ct. 1J6J). Since Egeneral
jurisdiction is not related to the events giving rise to
the suit, ... courts impose a more stringent minimum
contacts test, reCuiring the plaintiff to demonstrate the
defendant's Ncontinuous and systematic general business
contacts.T F I�� �e� ,e�����s�� �����$s� 71H F.3d at 67H
(Cuoting 9e����"�e��s� H66 U.S. at H16 I n. K, 10H S.Ct.
1J6J).

[11] If minimum contacts are present, a court must then
turn to the second Cuestion of whether the exercise of
jurisdiction will Eoffend Ntraditional notions of fair play
and substantial justice.T F 2�d���� I�3%�	e�%� H60 B.R. at
117 (Cuoting �s����2e����I�d�s%� HJ0 U.S. at 113, 107 S.Ct.
1026; 2e���%����e�I�s%���%� JH F.3d at D67). In determining
whether the assertion of jurisdiction is reasonable in a
given case, courts will consider the following factors: E(1)
the burden that the exercise of jurisdiction will impose
on the defendant; (2) the interests of the forum state
in adjudicating the case; (3) the plaintiff's interest in
obtaining convenient and effective relief; (H) the interstate
judicial system's interest in obtaining the most efficient
resolution of the controversy; and (D) the shared interest of
the states in furthering substantive social policies.F #��$
#��sse�s����)e��� 30D F.3d at 12K (internal citations and
Cuotations omitted).

B,�N$ S"��%&%� '! %�(%��%$� E)%��� O*�  ��� D�&��(����
[12] As to the first prong of the jurisdictional inCuiry,

the Defendants argue that their actions do not represent
the necessary minimum contacts to comport with due
process. They argue that because the transactions here
took place between foreign entities under agreements
negotiated, signed and performed in a foreign country and

that the one-time use of correspondent accounts in New
York to receive funds from Arcapita was not significant
enough to impart jurisdiction. The Committee counters
that the Defendants purposefully availed themselves of
the benefits of the U.S. banking system by using New
York correspondent accounts and that the Committee's
underlying claims arise from or relate to the use of those

accounts. H

H The Committee states that it currently lacks the
information necessary to determine whether the
Defendants are subject to general jurisdiction, but
reserves its right to assert such jurisdiction pending
discovery. BisB Obj. J n.6; Tadhamon Obj. J n.6. The
only Cuestion before the Court, therefore, is whether
specific jurisdiction exists over the Defendants.

[13] Central to the Committee's jurisdictional arguments
is the use of correspondent bank accounts, which are

accounts in domestic banks held
in the name of foreign financial
institutions. Typically, foreign
banks are unable to maintain
branch offices in the United States
and therefore maintain an account
at a United States bank to
effect dollar transactions.... Without
correspondent banking ... it would
often be impossible for banks to
provide comprehensive nationwide
and international banking services
Lamong them, the vital capability
to transfer money by wire with
amaBing speed and accuracy across
international boundaries.

������3%��e)��ese�����d����#��$��	��, 673 F.3d D0, D6
(2d Cir.2012) (internal citations and Cuotations omitted).
The mere existence of a correspondent account by itself
is insufficient to establish minimum contacts over a
foreign bank. 	ee ,����, 677 F.Supp.2d at 727 (in
the +��  context of discussion on CPLR P 302(a)(1),
stating that Ecourts in this district have routinely held
that merely maintaining a New York correspondent
bank account is insufficient to subject a foreign bank

to personal jurisdiction.F) D  (collecting cases); ������ 3%
�e)��ese�����d����#��$��	��� 20 N.Y.3d 327, 336O3J,

K60 N.Y.S.2d 6KD, KJH N.E.2d JK3 (2012). 6  Rather, the
issue is whether the Defendants' use of a correspondent
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account in these cases conveys specific jurisdiction upon
them.

[14] We begin with Tadhamon. Arcapita transferred the
Tadhamon Placement funds to a correspondent bank
account at HSBC Bank in New York that was maintained
by Khaleeji Commercial Bank, which is Tadhamon's Bank
in Bahrain. Tadhamon Compl. M 2J; Rashdan Decl. M 7.
The funds were then transferred from the HSBC account
to an account held by Tadhamon at Khaleeji in Bahrain.
Tadhamon Compl. M 2J. It did not even maintain its
own correspondent account, but instead used an account
maintained in the United States by another bank. But
Tadhamon's use of a third party's correspondent bank
account is insufficient to establish specific jurisdiction.
Minimum contacts will be found Ewhere the defendant
purposefully availed itself of the privilege of doing
business in the forum and could foresee being haled into
court there.F #��$� #��sse�s� ���)e��� 30D F.3d at 127
(internal citations and Cuotations omitted). Tadhamon
made a conscious decision to forego maintenance of
a correspondent account in the United States and has
clearly not benefitted from the privilege of doing business
here under these circumstances. If anything, Tadhamon
has accepted the inconvenience caused by its lack of a
correspondent account in the United States, and therefore
arranged an alternate means of payment through a third
party when transacting business in U.S. currency. Thus,
Tadhamon has not directed its activities towards residents
of this forum in a way that supports personal jurisdiction.

	ee�2�d���� H60 B.R. at 117. 7

D Many of the cases cited by the parties and discussed
in this decision involve personal jurisdiction under
the New York long-arm statuteLspecifically the first
prong of CPLR 302(a)(1)Lwhich states that Ea court
may exercise personal jurisdiction over any non-
domiciliary ... who in person or through an agent ...
transacts any business within the state or contracts
anywhere to supply goods or services in the state....
F NY CPLR P 302(a)(1). The Second Circuit has
stated that Edespite the fact that [S]ection 302(a)(1)
of New York's long-arm statute and constitutional
due process are not coextensive, and that personal
jurisdiction permitted under the long-arm statute
may theoretically be prohibited under due process
analysis, we would expect such cases to be rare.F �����
3%��e)��ese�����d����#��$��	��� 732 F.3d 161, 170
(2d Cir.2013). It is not surprising, therefore, that the
parties rely on such cases in their pleadings.

6 In connection with their maintenance of
correspondent accounts in the United States, BisB
and TIIB (Tadhamon's parent) have designated
agents for service of process in the United States
as reCuired under the Patriot Act and participate in
the Clearing House Interbank Payments System in
New York. Tadhamon Compl. M 1H; BisB Compl.
M 1H. But courts have held that such actions
do not constitute the necessary minimum contacts
to satisfy due process. EIf these PATRIOT Act
certifications were sufficient minimum contacts to
satisfy due process, every foreign bank that opens a
correspondent account in the United States would
be subject to jurisdiction. Clearly, that is not the
case. Moreover, the fact that these PATRIOT Act
certifications reCuire foreign banks to designate a
proxy to accept service of process by the U.S.
Government does not indicate that Defendants
should reasonably foresee being haled into a U.S.
court.... F ,�����3%�
���s�)��$�	��� 677 F.Supp.2d
720, 732 (S.D.N.Y.2010).

7 Even if one views Khaleeji as Tadhamon's agent,
the use of this correspondent bank account does not
provide a basis for personal jurisdiction for the same
reasons discussed below as to BisB.

+�#  Unlike Tadhamon, the BisB Placement funds were
transferred to BisB's own correspondent bank account
at JP Morgan Chase Bank in New York. BisB Compl.

M 1D. J  This one-time use of BisB's own correspondent
bank account is a closer call than Tadhamon. But it
too ultimately falls short given all the other facts here.
The use of this correspondent bank account was neither
the beginning nor the end of the Placement, but rather
a transitory intermediate step. The transaction began
with the negotiation and signing of the contract in
Bahrain between Bahraini parties. It ended with the
funds being transferred out of the country the same
day for investment. So while the use of the account is
admittedly a contact, it is too weak to satisfy due process
reCuirements. 	ee #��
e��=��
� H71 U.S. at H7D, 10D S.Ct.
217H (E[P]urposeful availment reCuirement ensures that a
defendant will not be haled into a jurisdiction solely as
a result of ���d���� ���������s�� ��� ���e����ed� �������s.F)
(internal citations and Cuotations omitted) (emphasis
added).

J BisB maintains correspondent bank accounts in the
United States at Deutsche Bank, Standard Chartered
Bank and JP Morgan Chase Bank. BisB Compl. M 1H.
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[1�]  [1�] The Committee raises several arguments in
support of jurisdiction, but none are persuasive. The
Committee first argues that the Defendants took sufficient
affirmative steps by designating the correspondent
accounts where Arcapita should transfer funds. BisB
Compl. M 2J; Tadhamon Compl. M 2J. The Committee
reasons that these actions amount to purposeful availment
of the United States banking system. But this argument is
undermined by the fact that it was Arcapita that actually
transferred the funds to the correspondent accounts. BisB
Compl. M 2J (ETo execute the Placement, Arcapita, at
BIB's direction, transferred Q10 million in funds from
its account at JP Morgan Chase Bank in New York to
BIB's account at JP Morgan Chase Bank in New York.F);
Tadhamon Compl. M 2J (ETo execute the Placements,
Arcapita transferred a total of Q20 million in funds from
its account at JP Morgan Chase Bank in New York to an
account designated by Tadhamon at HSBC Bank in New
York.F) As noted by the Supreme Court,

N[t]he unilateral activity of those who claim some
relationship with a nonresident defendant cannot
satisfy the reCuirement of contact with the forum State.
The application of that rule will vary with the Cuality
and nature of the defendant's activity, but it is essential
in each case that there be some act by which the
defendant purposefully avails itself of the privilege
of conducting activities within the forum State, thus
invoking the benefits and protections of its laws.T

#��
e��=��
, H71 U.S. at H7HO7D, 10D S.Ct. 217H (Cuoting
9��s��� 3%�(e��$��, 3D7 U.S. 23D, 2D3, 7J S.Ct. 122J, 2
L.Ed.2d 12J3 (1KDJ)). In any event, the mere knowing
receipt of funds at a correspondent bank account is
insufficient to establish jurisdiction. 	ee�� e%
%��  �s���d
3%� ����e�� :� ��e� 201H WL H226H66, at RH, 201H N.Y.
Misc. LESIS 3JJJ, at RJ (N.Y.Sup.Ct. Aug. 26, 201H)
(EWhile plaintiffs submitted documents showing that
defendants knew of the third-party monetary transfers
from a New York correspondent account for the benefit
of the Pictet accounts, this alone does not constitute
purposeful conduct. This passive receipt of funds do not
constitute Nvolitional acts' by defendants and, as such,
defendants did not avail themselves of the privilege of
conduction activities within the forum State, and thereby
neglect to invoke the benefits and protections of its laws.F)
(internal citations and Cuotations omitted); +�$  ����e�
	%�%�%�3%��)�"��s�I��1�����"%� 76 A.D.3d JK, K07 N.Y.S.2d
1DH, 1DK (1st Dept.2010) (E[T]he mere payment into a
New York account does not alone provide a basis for

New York jurisdiction, especially when all aspects of
the transaction occur out of state, absent more extensive
New York banking relating to the transaction at issue.F)
(internal citations and Cuotations omitted).

[1#]  [1$] The Committee further argues that the
Defendants instructed Arcapita to transfer the funds to
the correspondent accounts, providing Arcapita with the

Swift codes K  necessary to effectuate the transfer. 	ee
Rashdan Decl., Exs. B I C; Decl. of Nicholas A. Bassett,
Exs. D I E [BisB ECF No. 1D]. But such acts are not
a substantial connection sufficient for jurisdiction. As
the Supreme Court has counseled, specific jurisdiction is
appropriate only

where the contacts proximately
result from actions by the
defendant himself that create a
Nsubstantial connectionT with the
forum State. ,��s� ��e�e� ��e
de�e�d���� >de��)e���e�.?� ��s� e�
�
ed
��� s�
��������� ����3���es� ������� �
	���e� %%%� ��� ��s� ��e��ed� >���������

�)��
�����s?� )e��ee�� ���se��� ��d
�es�de��s������e������� he manifestly
has availed himself of the privilege
of conducting business there, and
because his activities are shielded
by Ethe benefits and protectionsF of
the forum's laws it is presumptively
not unreasonable to reCuire him to
submit to the burdens of litigation in
that forum as well.

#��
e��=��
, H71 U.S. at H7DO76, 10D S.Ct. 217H (internal
citations and Cuotations omitted) (emphasis added). The
Defendants' instructions to Arcapita to transfer the funds
to a correspondent account held by a third party are the
type of EattenuatedF acts that do not Cualify as the basis
for specific jurisdiction. #��
e�� =��
, H71 U.S. at H7D,
10D S.Ct. 217H. Without more, the Court finds that the
Defendants use of this account is not a strong enough

action on which to rest personal jurisdiction. 10

K A SWIFT Code E[w]ithin the context of international
payment transactions, is a code issued by
the Society for Worldwide Interbank Financial
Telecommunications (SWIFT) that enables banks
worldwide to be identified without the need to specify
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an address or bank number. SWIFT codes are
used mainly for automatic payment transactions.F
Khwaja Masoom, ,�e� +���e"�e�e��1s� (��������.� ��
#�s��ess� ��d� 
��������� ,e��s D2D (2013); see� ��s�
Cambridge Dictionaries Online (April 1D, 201D, 2:HH
p.m.), http:UUdictionary.cambridge.orgUusUdictionaryU
business-englishUswift-code (defining SWIFT Code
as Ethe number used by a particular financial
organiBation for sending and receiving payments on
the SWIFT system.F)

10 The Defendants claim that the correspondent
accounts were used to accommodate Arcapita's desire
to transfer the funds in U.S. dollars, but there is no
evidence of this in the record. 	ee Tadhamon Reply
at 1O2; Hr'g Tr. 62:JO16 (March 1K, 201H). The Court
does not need to reach that issue for purposes of this
decision.

And despite the use of the correspondent bank accounts,
neither Defendant would have reasonably foreseen being
haled into court in the United States. Neither maintains a
presence in the United States. The Defendants do not and
have never maintained offices, staff or telephone numbers
in the United States. Rashdan Decl. M 2; Mohammed
Decl. M 2. They do not do business in the United States,
do not solicit business or clients in the United States
and do not advertise in the United States. Rashdan
Decl. M 2; Mohammed Decl. M 2. Indeed, these Placement
Agreements were executed in Bahrain and provide that
they are governed by the laws of Bahrain. Rashdan Decl.
M D I Ex. A, P 7.1; Mohammed Decl. M 7 I Ex. A, P 12.
Given all these facts, the Defendants would reasonably
assume that any suit relating to +�%  the Placement
Agreements would be in Bahrain under Bahraini law. ��%
	e�% I�3es��������%����"%�3%�#e����d��%�2�d����I�3%�	e�%�
���� H60 B.R. 106, 117 (Bankr.S.D.N.Y.2011) (EThe
Second Circuit has indicated that entering into a contract
with a New York choice of law clause is Na significant
factor in a personal jurisdiction analysis because the
parties ... invoke the benefits and protections of New
York law.F) (Cuoting 	�����d�+�e�%�� I��%� 3%�2�(����d�
362 F.3d 17, 22O23 (2d Cir.200H); �I-�
��%����d%����"%
3%� ��)���� /���%� (�s�%� 4�%� 0� ��� 	������s�� ���.%�� *�s�%�
67D F.Supp.2d 3DH, 36H (S.D.N.Y.200K)); see���s��#�d
e�
#���ds�� I��%� 3%� *���e� D36 F.3d 2HH, 261 (3d Cir.200J)
(E[A] choice-of-law provision Nstanding alone would be
insufficient to confer jurisdiction,T but combined with
other facts, it may reinforce a party's Ndeliberate affiliation
with the forum State and the reasonable foreseeability
of possible litigation there.T F) (Cuoting #��
e��=��
� H71
U.S. at HJ2, 10D S.Ct. 217H); ���������
��%�
ed%�3%�#�����

6KJ F.Supp. D6J, D73 (E.D.Pa.1KJJ) (EA choice of law
provision is only a factor to show whether defendants
could reasonably foresee that their acts would have effect

in Pennsylvania; it does not itself vest jurisdiction.F). 11

11 The Tadhamon Placement Agreement even provides
that the parties submit to the jurisdiction of the
Bahraini courts for any proceedings arising from or
in connection with the contract. Rashdan Decl. Ex.
A, P 7.2.

The Committee relies most heavily on three cases, but
all of them are distinguishable. While courts in each of
the three cases found personal jurisdiction based on the
use of an account, the cases all involved a greater Cuality
of contact with the United States than are present here.
The first of these cases, ������3%��e)��ese�����d����#��$�
	��� 20 N.Y.3d 327, K60 N.Y.S.2d 6KD, KJH N.E.2d
JK3 (2012), involved the use of a correspondent bank
account to make doBens of international transfers. In the
case, plaintiffs from the United States, Canada and Israel
brought suit against Lebanese Canadian Bank (ELCBF)
for injuries sustained in rocket attacks by Hisballah. Id%
at 330, K60 N.Y.S.2d 6KD, KJH N.E.2d JK3. The plaintiffs
alleged that LCB had assisted HiBballah in committing the
attacks by facilitating international monetary transactions
through the Shahid Foundation, an entity that had been
identified as the Efinancial armF of HiBballah. Id% at 331,
K60 N.Y.S.2d 6KD, KJH N.E.2d JK3. LCB's sole point of
contact with the United States was a correspondent bank
account that it maintained with American Express Bank
in New York. Id% at 332, K60 N.Y.S.2d 6KD, KJH N.E.2d
JK3. The plaintiffs alleged, in part, that LCB had used
this account to make doBens of international wire transfers
on behalf of Shahid. 	ee� �d% Concluding that the case
presented issues not previously addressed by New York
state courts, the Second Circuit certified Cuestions to the
New York Court of Appeals as to whether a foreign bank's
maintenance and use of a correspondent bank account
at a New York financial institution established personal
jurisdiction under the New York long-arm statute. 	ee
������3%��e)��ese�����d����#��$��	��� 673 F.3d D0, 62O
63, 66, 7H (2d Cir.2012).

In answering these certified Cuestions, the New York
Court of Appeals noted that a court must Eclosely examine
the defendant's contacts for their Cuality,F noting that
in other cases, a focus on the nature and extent of
a defendant's involvement in the deposit of funds in
a correspondent account was Eessentially adventitious.F
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������ 20 N.Y.3d at 33J, K60 N.Y.S.2d 6KD, KJH N.E.2d
JK3. The court stated that such an analysis Emay
be complicated by the nature of inter-bank activity,
especially +#&  given the widespread use of correspondent
accounts nominally in New York to facilitate the flow of
money worldwide, often for transactions that otherwise
have no other connection to New York, or indeed the
United States.F Id% Ultimately, the court found that Ea
foreign bank's repeated use of a correspondent account
in New York on behalf of a clientLin effect, a Ncourse
of dealingTLshow[s] purposeful availment of New York's
dependable and transparent banking system, the dollar
as a stable and fungible currency, and the predictable
jurisdictional and commercial law of New York and the
United States.F Id. at 33K, K60 N.Y.S.2d 6KD, KJH N.E.2d
JK3. The New York Court of Appeals then found that
the plaintiffs' claims arose from the bank's transaction of
business in New York because LCB's use of a ENew York
account NdoBensT of times indicate[d] desirability and a
lack of coincidence.F Id. at 3H0, K60 N.Y.S.2d 6KD, KJH
N.E.2d JK3.

After receiving this guidance from the New York Court
of Appeals, the Second Circuit addressed whether the
exercise of personal jurisdiction over LCB was consistent
with constitutional due process. The Second Circuit
focused on the connection between the wire transfers
and the alleged unlawful conduct, noting that the
transfers were Ea part of the principal wrong at which
the plaintiffs' lawsuit is directed.F ������ 732 F.3d at
170. While reiterating that the Emere maintenanceF of
a correspondent account was not enough to support
personal jurisdiction, the Second Circuit stated that

in connection with this
particular jurisdictional controversy
La lawsuit seeking redress for
the allegedly unlawful provision
of banking services for which
the wire transfers are a part
Lallegations of LCB's repeated,
intentional execution of U.S.-dollar-
denominated wire transfers on
behalf of Sahid, in order to
further Hisballah's terrorist goals,
are sufficient.

Id% at 171. Like the New York Court of Appeals, the
Second Circuit focused on the fact that the transfers in
����� were recurring, stating that Ethe plaintiffs allege wire

transfers through AmEx that numbered in the doBens and
totaled several million dollars, so it cannot be said that
LCB's contacts with New York were Nrandom, isolated, or
fortuitous.T F Id% The Second Circuit ultimately found that
Ethe selection and repeated use of New York's banking
system, as an instrument for accomplishing the alleged
wrongs for which the plaintiffs seek redress, constitutes
Npurposeful availment of the privilege of doing business
in New York,T ... so as to permit the subjecting of LCB
to specific jurisdiction within the Southern District of
New York consistent with due process reCuirements.F
Id% at 170O71 (Cuoting #��$�#��sse�s����)e��� 30D F.3d
at 127). Unlike the Defendants' conduct here, therefore,
the defendant in ����� repeatedly used a correspondent
account which was integrally related to the unlawful
conduct at issue in the lawsuit.

The Committee's second case fails for similar reasons. In
(��e� 3%� #��@�e� 	�	� �������e� 	%�%� 200D WL 23H7JD3,
200D U.S. Dist. LESIS 20K67 (S.D.N.Y. September
22, 200D), the court was confronted with allegations
of RICO violations against a Swiss corporation. The
plaintiff insurance companies alleged that the defendant
had assisted a third party in defrauding them. The
illegally obtained funds were laundered through a series
of fraudulent wire transfers to and from the defendant's
four correspondent bank account in New York and
other accounts maintained outside of New York. The
court preliminarily noted that under CPLR P 302(a)(1),
E[a] single transaction would be sufficient to fulfill this
reCuirement, so long as the relevant cause of action
also arises from that transaction.F +#1  Id% at R3, 200D
U.S. Dist. LESIS 20K67, at R11 (Cuoting #��$�#��sse�s
���)e���3%�
�dd�e��-��!��e!�:� �d��
�e!� 171 F.3d 77K,
7J7 (2d Cir.1KKK)). In fact, the defendant maintained
several correspondent bank accounts in New York that
were used to effect a number of the unlawful funds
transfers. 	ee� (��e� 200D WL 23H7JD3, at R3, 200D
U.S. Dist. LESIS 20K67, at R12. The court therefore
found that the complaint stated a prima facie case
for personal jurisdiction under the New York long-arm
statute, C.P.L.R. P 302(a)(1).

Finally, the Committee cites to the single use of a
correspondent account to sustain personal jurisdiction
in ����es"��de��� 	e�3��es� ���"%� 3%� �%;%*%� I�3es��e��s
��d%� 120 F.Supp.2d H01 (S.D.N.Y.2000). In that case, the
third-party plaintiffLa Dominican corporationLsought
to recover an investment that had been transferred to
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the New York correspondent account of the third-party
defendantLa Bahamian bank. The defendant argued
that the court did not have personal jurisdiction under
the New York long-arm statute, as it was a foreign
defendant without contacts, offices, telephone listings
or personnel in New York. In analyBing whether the
third-party defendant was transacting business in the
jurisdiction, the court recogniBed that Eeven a single action
within New York is sufficient to confer jurisdiction under
P 302(a) ��� ��� ��s� �� s������e��� �eA�s� ����� ��e� ���se� ��
������.F Id% at H0H (emphasis added). In looking at the
totality of the circumstances, the court noted that the
defendant acknowledged that it held securities accounts
at a New York brokerage firm which it used to Efacilitate
international financial transactions for itself and for
its clients, including the ... mutual fund purchases ...
reCuested on behalf of [the third party plaintiff] JVW.F
Id% at H0H. The court found that not only did the
defendant maintain an account in New York to facilitate
international business transactions, but it also used the
account for the purchase and delivery of the securities,
with the unauthoriBed purchase being at the very root of
the action in the case. Id% at H0D. Thus, it concluded that
E[t]he single purposeful act of transferring JVW's funds
to New York constitutes the Ntransaction of business'
from which this cause of action d��e���.� ���ses.F Id. at
H0HO0D (emphasis added). As such, the jurisdictional
conclusion in ����es"��de���	e�3��es was based upon the
plaintiff's fraud claim directly arising from the defendant's
unauthoriBed purchase of the stock in the context of the
defendant's general use of its New York accounts for
itself and various clients. By contrast, the money here
passed through these correspondent bank accounts once,
but only as part of a transaction that began in Bahrain
between Bahraini parties under a Bahraini contract and
that ended overseas. 	ee ����e��	��� K07 N.Y.S.2d at
1DK (mere payment into New York account insufficient
where all aspects of transaction occurred out of state).

Moreover, the use of the accounts was not central to the
alleged wrong. For example, the Committee has alleged
causes of action for breach of contract and the turnover
of assets under Sections DH1, DH2 and DD0 and violation
of the automatic stay under Section 362, all of which are
based upon the alleged setoff by the Defendants and their
failure to transfer the Placement Proceeds to Arcapita
upon the maturity dates. Thus, the alleged unlawful action
was the Defendants' subseCuent refusal to return money
to Arcapita; it was not the Defendants' original receipt of

these transfers under the Placement Agreements, an act
which no party has alleged was improper. Thus, the one-
off use of the correspondent account by BisB is unrelated

to the setoff issue, let alone central to its adjudication. 12

12 The Committee also asserts a cause of action for
a preferential transfer under Sections DH7 and DD0,
and one under Section D02(d), but the use of the
correspondent account is not the actionable conduct
in and of itself. Rather, the use of the correspondent
account only gave rise to a claim due to the debtors'
bankruptcy filing, assuming that United States law
would apply to the dispute regarding the holdback of
funds.

+#2   ,�'! %�(%��%$��� D%��$*� # I� N$� A"" $" %���
[1%] The Committee states that it lacks sufficient

information to determine whether the Defendants are
subject to the general jurisdiction of this Court, but
reserves the right to assert such jurisdiction pending
discovery. It initially reCuested discovery to find E(i)
additional facts which further demonstrate that significant
and numerous aspects of the Transfers involved contacts
with the United States and (ii) additional contacts [the
Defendant] has or has had with New York or elsewhere in
the United States independent of those that are the subject
matter of this lawsuit, which would subject it to the general
jurisdiction of this Court.F Tadhamon Obj. at 1J; see BisB
Obj. at 17. But the Committee offered no information
to support their contention that jurisdictional discovery
would yield evidence as to personal jurisdiction. The
Committee subseCuently narrowed its discovery reCuest,
stating that Ewe should be permitted to take discovery
to understand the use of correspondent bank accounts in
the United States, because to the extent that it's doBens
and doBens of times, the Court has no evidence before
it whatsoever.F Hr'g Tr. 106:1OD, March 1K, 201H. This
reCuest would be inapplicable to specific jurisdiction, due
to a lack of connection with the transactions at issue in
this case.

[2&]  [21] Additionally, the Committee has not shown
enough to make such discovery relevant on the issue
of general jurisdiction. EAt the jurisdictional stage, N...
courts enjoy broad discretion in deciding whether to order
discovery.T F ,.��s�e�$��3%�
����s�� 2013 WL 123HKH3,
at R7 (S.D.N.Y. March 27, 2013) (Cuoting I���e�,e�����s�
�����$s����	e"�e�)e��00��5660� 3HK F.Supp.2d 76D, J11
(S.D.N.Y.200D), ���1d� D3J F.3d 71 (2d Cir.200J)). While
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the failure to allege a prima facie case for jurisdiction is not
necessarily a bar to jurisdictional discovery, courts have
generally been unwilling to grant additional discovery on
jurisdictional issues in such circumstances. 	ee�	�$�s����
��s���e�3%�4���� JK3 F.Supp.2d DKJ, 60K (S.D.N.Y.2012);
see���s��������3%���e������+A"%�#��$���d%� 70H F.Supp.2d
H03, H0J (S.D.N.Y.2010); +��e��e�d�3%�2�����!� HJK F.3d
DH2, DD0 n.6 (2d Cir.2007); ���
e�)e�
�3%�	������ 2006 WL
262J3HJ, at RD (S.D.N.Y. Sept. 11, 2006). In the Second
Circuit, courts Ehave allowed jurisdictional discovery
where a plaintiff has made Na sufficient start toward
establishing personal jurisdiction.T F 9���e�)e�$�3%����e@�
I��%� 2007 WL 2HJH2KK, at R2, 2007 U.S. Dist. LESIS
63DH7, at RJ (N.D.N.Y. Aug. 2J, 2007) (Cuoting /e)�e�
3%�#�ss�2ed��� 363 F.Supp.2d HKK, D06 (E.D.N.Y.200D));
see� ��s� 	���� 3%� Is�$���� 9��d��
� �%	%� 3DH F.Supp.2d
260, 263 (S.D.N.Y.200D) (E[A] court may order limited
discovery targeted at the missing jurisdictional elements,
if plaintiff has shown that such an exercise would serve
to ����� ��.� ���es in its showing.F). A party cannot base
their reCuest on mere E Nspeculations or hopes ... that
further connections to [the forum] will come to light in
discoveryT....F 
����s�� 2013 WL 123HKH3, at R7 (Cuoting
 �se�)e�
� 3%� �=� -��"���s� 200H WL 10D7621, at R1
(S.D.N.Y. May 10, 200H)).

+#3  The need for discovery is also undermined by
the declarations supplied by the Defendants stating that
they do not and have never maintained offices, staff or
telephone numbers in the United States. Rashdan Decl.
M 2; Mohammed Decl. M 2. They state that they do not
do business in the United States, do not solicit business
or clients in the United States and do not advertise
in the United States. Rashdan Decl. M 2; Mohammed

Decl. M 2. 13  These additional facts before the Court
only confirm that the reCuested jurisdictional discovery is
inappropriate. 	ee��%*%�%I%�-���"��I��%�3%���)e��
�e�
��
	��""��
����es� J2J F.Supp.2d DD7, D7D (E.D.N.Y.2011)
(E[J]urisdictional discovery is not permitted where, as
here, the defendant submits an affidavit that provides all
the necessary facts and answers all the Cuestions regarding
jurisdiction.F)

13 The Committee notes that these declarations do not
address accounts held in the United States and the
freCuency of their usage. But the Committee cites no
cases holding that use of a correspondent account
is enough to confer general jurisdiction and the
case law seems to suggest the opposite. 	ee I�� �e
,e�����s�������$s� 71H F.3d at 6J1 (concluding that
Ethe alleged use of correspondent bank accounts and
the maintenance of a website that allows account
holders to manage their accounts are insufficient to
support the exercise of general personal jurisdictionF
against foreign defendants.)

CONC+USION

For the reasons stated above, the Court finds that it
lacks personal jurisdiction over the Defendants due to
an absence of minimum contacts with the jurisdiction.
Accordingly, it is unnecessary to reach the other grounds

for dismissal raised by the Defendants. 1H  The Defendants
should settle an order on three days' notice.

1H Thus, the Court does not address the Defendants'
arguments for dismissal based on international
comity and the presumption against extraterritorial
application of United States law. 	ee� ���
�s��-�3%
2��������������%� D26 U.S. D7H, DJH, 11K S.Ct. 1D63,
1H3 L.Ed.2d 760 (1KKK) (EPersonal jurisdiction ... is
an essential element of the jurisdiction of a ... court,
without which the court is powerless to proceed to
an adjudication.F). But those alternative arguments
for dismissal raise serious concerns about the
Committee's claims here. 	ee�I���e�2�A�e��������1�
���"%� K3 F.3d 1036 (2d Cir.1KK6) (discussing whether
pre-petition transfers by the debtor to certain banks
should be governed by United States bankruptcy
law before an American bankruptcy court or should
proceed overseas and concluding that international
comity supported deferring to the courts and laws
of England); see� ��s�� 	e�%� I�3es���� ����%� ���"%� 3%
#e����d� �%� 2�d���� I�3%� 	e�%� ���� D13 B.R. 222
(S.D.N.Y.201H).

'll� itations

D2K B.R. D7, 60 Bankr.Ct.Dec. 2D1

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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549 B.R. 56
United States District Court, S.D. New York.

OFFICIAL COMMITTEE OF UNSECURED
CREDITORS OF ARCAPITA,

Bank B.S.C. (c), et al., Appellant,
v.

BAHRAIN ISLAMIC BANK, Appellee.
Official Committee of Unsecured Creditors

of Arcapita, Bank B.S.C. (c), et al., Appellant,
v.

Tadhamon Capital B.S.C., Appellee.

15-cv-03828 (GBD)
|

15-cv-03829 (GBD)
|

Signed March 30, 2016

Synopsis
Background: Official committee of unsecured creditors for
Chapter 11 debtor, a Bahraini investment bank, brought
adversary proceedings seeking, inter alia, avoidance and
turnover of funds invested by debtor with two Bahraini
entities just before the bankruptcy filing. Defendants
moved to dismiss. The United States Bankruptcy Court
for the Southern District of New York, Sean H. Lane, J.,
529 B.R. 57, granted motions and dismissed proceedings
for lack of personal jurisdiction. Committee appealed.

Holdings: The District Court, George B. Daniels, J., held
that:

[1] defendants' selection of New York correspondent bank
accounts constituted “minimum contacts” on which to
assert personal jurisdiction, and

[2] assertion of personal jurisdiction was “reasonable.”

Vacated and remanded.

West Headnotes (22)

[1] Finance, Banking, and Credit

Relation Between Institution and
Depositor or Account Holder in General

“Correspondent bank account” is a domestic
account held by a foreign bank, similar to a
personal checking account used for deposits,
payments, and transfers of funds, which
facilitates the flow of money worldwide, often
for transactions that otherwise have no other
connection to the United States.

1 Cases that cite this headnote

[2] Bankruptcy
Conclusions of law;  de novo review

District court reviews de novo the bankruptcy
court's dismissal of a case for lack of personal
jurisdiction over the defendant. Fed. R.
Bankr. P. 7012(b); Fed. R. Civ. P. 12(b)(2).

Cases that cite this headnote

[3] Bankruptcy
Presumptions and burden of proof

To survive motion to dismiss for lack of
personal jurisdiction, plaintiff must make
prima facie showing that jurisdiction exists.
Fed. R. Bankr. P. 7012(b); Fed. R. Civ. P.
12(b)(2).

Cases that cite this headnote

[4] Bankruptcy
Evidence

Bankruptcy
Presumptions and burden of proof

On motion to dismiss for lack of personal
jurisdiction, court may consider materials
outside the pleadings, but must credit
plaintiffs' averments of jurisdictional facts as
true. Fed. R. Bankr. P. 7012(b); Fed. R. Civ.
P. 12(b)(2).

Cases that cite this headnote

[5] Bankruptcy
Presumptions and burden of proof
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On motion to dismiss for lack of personal
jurisdiction, all pleadings and affidavits are to
be construed in the light most favorable to
plaintiff and all doubts resolved in plaintiff's
favor. Fed. R. Bankr. P. 7012(b); Fed. R. Civ.
P. 12(b)(2).

Cases that cite this headnote

[#] Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiCens

Determining whether bankruptcy court may
exercise personal jurisdiction over foreign
defendant is a two�prong inDuiry: first,
court must determine whether defendant
has the reDuisite minimum contacts with
the United States at large, and second,
court must determine whether exercising
personal jurisdiction over defendant will
offend traditional notions of fair play and
substantial justice.

2 Cases that cite this headnote

[$] Bankruptcy
Personal Jurisdiction

Where plaintiffs ask bankruptcy court to
assert specific jurisdiction over defendants,
inDuiry focuses on affiliation between the
forum and the underlying controversy.

Cases that cite this headnote

[%] Bankruptcy
Nonresidents, Proceedings and Actions

Against

Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiCens

In addition to asserting specific jurisdiction,
bankruptcy court may assert general
jurisdiction over foreign corporations, either
sister�state or foreign�country, to hear any
and all claims against them when their
affiliations with the state are so “continuous
and systematic” as to render them essentially
at home in the forum state.

Cases that cite this headnote

[&] Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiCens

For foreign defendant to have the reDuisite
minimum contacts with the United States
at large, for the bankruptcy court to
exercise personal jurisdiction over defendant,
defendant must have contact with the forum,
and the underlying cause of action must “arise
out of or relate to” that contact.

1 Cases that cite this headnote

[1'] Constitutional (a)
Particular Parties or Circumstances

In determining whether exercising personal
jurisdiction over foreign defendant will
offend traditional notions of fair play and
substantial justice, for purposes of assessing
whether the bankruptcy court may exercise
personal jurisdiction over defendant, relevant
factors include the following: (1) burden
that the exercise of jurisdiction will impose
on defendant, (2) interests of the forum
in adjudicating the case, and (E) plaintiff's
interest in obtaining convenient and effective
relief. Fed. R. Bankr. P. 7012(b); Fed. R. Civ.
P. 12(b)(2).

Cases that cite this headnote

[11] Bankruptcy
Foreign Countries, Corporations,

Business Entities, and CitiCens

Determining personal jurisdiction over
foreign defendant in federal�Duestion case
reDuires bankruptcy court to first look to the
law of the forum state to determine whether
personal jurisdiction will lie.

Cases that cite this headnote

[12] Courts
Purpose, intent, and foreseeability; 

 purposeful availment
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Under New York's long�arm statute, proof
of one transaction in New York is sufficient
to invoke jurisdiction, even though defendant
never enters New York, so long as defendant's
New York activities were purposeful and
there is a substantial relationship between
the transaction and the claim asserted. N.Y.
CPLR F E02(a)(1).

Cases that cite this headnote

[13] Courts
Business contacts and activities; 

 transacting or doing business

Courts
Banks and banking

Under New York law, foreign defendant's
use of a correspondent bank account, even
if defendant has no other contacts with
New York, satisfies the first, “transaction�
of�business” prong of New York's long�arm
statute so long as the use was purposeful and
not coincidental or adventitious. N.Y. CPLR
F E02(a)(1).

E Cases that cite this headnote

[14] Courts
Banks and banking

Under the relatively permissive second, “arise�
from” prong of New York's long�arm statute,
foreign defendant's use of a correspondent
bank account need not be at the “very root”
of plaintiff's claim; rather, as long as the
use of the correspondent bank account is
not completely unmoored from one of the
elements of plaintiff's cause of action, the
prong is satisfied. N.Y. CPLR F E02(a)(1).

1 Cases that cite this headnote

[15] Constitutional (a)
Non�residents in general

Courts
Actions by or Against Nonresidents,

Personal Jurisdiction In;  GLong�armG
Jurisdiction

Although the jurisdictional analysis under
the New York long�arm statute and
constitutional due process are not completely
coextensive, they closely resemble one
another, and so fact that specific jurisdiction
may be asserted under New York law is strong
evidence that the assertion of jurisdiction
comports with constitutional due process.
U.S. Const. Amends. 5, 1H; N.Y. CPLR F
E02(a)(1).

Cases that cite this headnote

[1#] Courts
Banks and banking

Under New York law, when a defendant
purposely selects and uses a correspondent
bank account to effectuate a particular
transaction, and a plaintiff later files a lawsuit
asserting a cause of action arising out of
that transaction, the defendant, in opposing
personal jurisdiction, can hardly claim that it
could not have foreseen being haled into court
in the forum in which the correspondent bank
account it had selected is located. N.Y. CPLR
F E02(a)(1).

1 Cases that cite this headnote

[1$] Bankruptcy
Particular cases

Constitutional (a)
Banks, banking, finance, and securities

Bahraini banks' selection of New York
correspondent bank accounts in their
prepetition dealings with Chapter 11 debtor,
a Bahraini investment bank, constituted
“minimum contacts” on which bankruptcy
court could assert personal jurisdiction over
banks, in proceeding in which unsecured
creditors committee sought avoidance of
funds invested by debtor with banks; banks'
purposeful use of the correspondent accounts
was a “transaction of business” within
New York, as banks, not debtor, set
terms of each placement transaction and
then presented terms in offers to debtor,
banks selected U.S. dollars as currency in
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which to execute transactions, and banks
designated the correspondent accounts to
receive funds from debtor, even though they
could have used accounts elsewhere in the
world, avoidance action “arose from” banks'
use of correspondent accounts, and fact that
specific jurisdiction could be asserted under
New York law was strong evidence that
jurisdiction comported with due process. U.S.
Const. Amend. 5; 11 U.S.C.A. F 5H7(b); N.Y.
CPLR F E02(a)(1); Fed. R. Bankr. P. 7012(b);
Fed. R. Civ. P. 12(b)(2).

2 Cases that cite this headnote

[1%] Constitutional (a)
Non�residents in general

Where plaintiff's claim arises out of, or
relates to, defendant's contacts with the
forum, that is, specific jurisdiction is asserted,
minimum contacts necessary to support such
jurisdiction and comport with due process
exist where defendant purposefully availed
itself of the privilege of doing business in
the forum and could foresee being haled into
court there. U.S. Const. Amends. 5, 1H.

Cases that cite this headnote

[1&] Constitutional (a)
Non�residents in general

Only by presenting a compelling case that
the presence of some other considerations
would render jurisdiction unreasonable can a
defendant that has purposefully directed its
activities at the forum defeat jurisdiction on
due process grounds. U.S. Const. Amends. 5,
1H.

Cases that cite this headnote

[2'] Constitutional (a)
Non�residents in general

In determining whether assertion of personal
jurisdiction over a foreign defendant that
has purposefully directed its activities at the
forum is reasonable, and so comports with due
process, relevant factors include: (1) burden

that the exercise of jurisdiction will impose on
the defendant, (2) interests of the forum state
in adjudicating the case, and (E) plaintiff's
interest in obtaining convenient and effective
relief. U.S. Const. Amends. 5, 1H.

Cases that cite this headnote

[21] Bankruptcy
Particular cases

In unsecured creditors committee's
preferential avoidance action, bankruptcy
court's assertion of personal jurisdiction
over foreign defendants, Bahraini banks
that, in their prepetition dealings with
debtor, purposefully directed their activities
at the forum by directing debtor to deposit
investment funds in New York correspondent
bank accounts, was “reasonable”; any burden
imposed on defendants from being forced
to litigate far from home was substantially
mitigated by the conveniences of modern
communication and transportation, United
States had strong interest in adjudicating
claims that arose under its Bankruptcy Code
so that both creditors and debtors may
obtain remedies and relief that the United
States Congress has determined are fair and
eDuitable, committee had strong interest in
obtaining convenient and effective relief, and
it was unclear whether it would be able
to bring similar causes of action to those
grounded in United States Bankruptcy Code
in a non�U.S. forum. U.S. Const. Amend.
5; 11 U.S.C.A. F 5H7(b); Fed. R. Bankr. P.
7012(b); Fed. R. Civ. P. 12(b)(2).

1 Cases that cite this headnote

[22] Constitutional (a)
Non�residents in general

Fact that, if court asserted personal
jurisdiction over foreign defendants, they
would be reDuired to defend themselves
in a foreign legal system, alone, was
not dispositive in determining whether
court's assertion of personal jurisdiction
was “reasonable” and comported with due
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process, otherwise a United States court could
never constitutionally exercise jurisdiction
over a non�U.S. entity. U.S. Const. Amends.
5, 1H.

Cases that cite this headnote

*ttorneys and (a) Fir+s

,5&  Dennis F. Dunne, Evan R. Fleck, Iilbank, Tweed,
Hadley J IcCloy LLP, New York, NY, Andrew Iichael
LeBlanc, Nicholas Alan Bassett, Iilbank, Tweed, Hadley
J IcCloy, LLP, Washington, DC, for Appellant.

Lani A. Adler, Eunice Rim, John Alexander Bicks, Robert
T. Honeywell, K J L Gates LLP, New York, NY, for
Appellee.

,#'  IEIORANDUI DECISION AND ORDER

GEORGE B. DANIELS, District Judge:

Plaintiff�Appellant, the official committee of unsecured
creditors for the above�captioned chapter 11 action
(“Committee”), began adversary proceedings in the
United States Bankruptcy Court for the Southern
District of New York against Defendants�Appellees
Bahrain Islamic Bank (“BisB”), and Tadhamon Capital
B.S.C. (“Tadhamon,” and together with BisB, “Banks”),
respectively, seeking, inter alia, the avoidance of a
preferential transfer. In a single decision, the Bankruptcy
Court dismissed the adversary proceedings with prejudice,
finding that it lacked personal jurisdiction over the
Banks. It also denied the Committee's reDuest to
engage in jurisdictional discovery. The Committee
appeals the dismissal, the decision to dismiss with (as
opposed to without) prejudice, and the decision to
deny the Committee's reDuest to engage in jurisdictional

discovery. 1  After carefully reviewing the record and the
parties' briefs, and with the benefit of oral argument, this
Court has concluded that the Bankruptcy Court erred
when it held that it lacked personal jurisdiction over
the Banks. Therefore, this Court vacates the Bankruptcy
Court's orders dismissing with prejudice the underlying
adversary proceedings for lack of personal jurisdiction,
and remands the adversary proceedings to the Bankruptcy

Court. 2

1 Because each of the Banks' underlying motions to
dismiss and the Committee's instant appeals raise
the same issues, and because the Bankruptcy Court
addressed both of the Banks' motions to dismiss in
a single opinion, this Court likewise addresses both
appeals together.

2 Because this Court has determined that the
Bankruptcy Court may exercise personal jurisdiction
over the Banks, it does not opine on the Committee's
appeals of the Bankruptcy Court's decisions to
dismiss the actions with (as opposed to without)
prejudice, or to deny the Committee's alternative
reDuest to engage in jurisdictional discovery.

-. Background Facts E

E The parties agree that the facts are not in dispute.
(Reply Brief for Appellant, (ECF No. 20), at 1 (“As
the Banks acknowledge, the facts in this case are not
in dispute.” (Brackets and citation omitted)); Brief for
Appellees, (ECF No. 17), at 1 (“The facts in this case
are not in dispute.”).)

Before filing for chapter 11 bankruptcy on Iarch 19,
2012, Arcapita Bank B.S.C.(c) was licensed as an Islamic
Wholesale bank by the Central Bank of Bahrain, and was
headDuartered in Bahrain. (BisB Complaint, included in
Joint Appendix Vol. 1, attached to Brief for Appellant,
(Case No. 15LcvL0EM2M, ECF No. 1N�1), at APP005 O

12. H )

H All citations are to the record in Case No.
15LcvL0EM2M unless otherwise noted. Additionally,
because the ECF bates stamp numbers printed on
the documents included in this record are often
unreadable, this opinion often cites to the Appendix
page designation found in the lower�right corner of
each page.

[1] BisB is an Islamic commercial bank also
headDuartered in Bahrain. (Id. at APP005 O 1E.) BisB

maintains correspondent ban accounts 5  in the United
States at Deutsche Bank, Standard Chartered Bank, and
JP Iorgan Chase Bank. (Id. at APP005 O 1H.)

5 “A correspondent bank account is a domestic account
held by a foreign bank, similar to a personal checking
account used for deposits, payments and transfers
of funds. Correspondent accounts facilitate the flow
of money worldwide, often for transactions that
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otherwise have no other connection to ... the United
States.” �i��i �. �e�ane�e �anadian �an�� ���, 7E2
F.Ed 1N1, 1N5 n. E (2d Cir.201E) (“�i��i I�”) (internal
citations and Duotation marks omitted).

,#1  Tadhamon is also a Bahraini Corporation.
(Tadhamon Complaint, included in Joint Appendix
Vol. 1, attached to Brief for Appellant, (ECF No.
1N�1), APP019 O 1E.) Tadhamon does not maintain any
correspondent bank accounts in the United States. (�ee
Transcript Regarding Hearing Held on Iarch 9, 201H
re: Iotion to Dismiss Adversary Proceeding, (ECF No.
1N�2), at APP15H:19�21.).

In Iarch 2012, Arcapita hired BisB to make one
investment, and Tadhamon to make two investments,
respectively, on its behalf. (�ee BisB Complaint at APP00M
OO 27�E1; Tadhamon Complaint at APP022�02E OO 27�EH.)
Each transaction was executed in accordance with an
agreement (“Placement Agreement”) that Arcapita had

entered into with each Bank. N  (�ee BisB Complaint at
APP007 OO 2E�2N; Tadhamon Complaint at APP021�022
OO 22�2N.) The Placement Agreements provided that the
Banks to which the agreement applied would formally
initiate each investment transaction by submitting an
offer to Arcapita to purchase commodities or securities
on Arcapita's behalf. The Banks' offer set forth: (1) the
amount, in a specific currency, of the funds Arcapita
would transfer to the Bank if it accepted the Bank's
offer (the “Placement”); (2) the specific bank account
into which Arcapita would transfer, and the Bank would
receive, the funds; (E) the commodity or securities that
the Bank would purchase with the funds on Arcapita's
behalf; (H) a pre�determined rate of return that Arcapita
would earn on its investment; and (5) a maturity date
Pi.e., the date on which the Bank would transfer back
to Arcapita its initial investment plus an agreed upon
prof it rate, minus a fee. (�ee Declaration of Iohammed
Ebraim Iohammed in Support of Iotion to Dismiss [ ]
Defendant Bahrain Islamic Bank (“Iohammed Decl.”),
(ECF No. 1N�1), Exhibit A, at APP0H0 O H.1, id. at
APP0HE; Declaration of Waleed Rashdan in Support
of Iotion to Dismiss [ ] Defendant Tadhamon Capital
B.S.C. (“Rashdan Decl.”), (ECF No. 1N�1), Exhibit A, at
APP0NE, Exhibit B, at APP0N9.)

N Arcapita and BisB executed their Placement
Agreement on or about July 10, 200E. (BisB
Complaint at APP007 O 2E.) Arcapita and Tadhamon,
on the other hand, executed their Placement

Agreement on Iarch 15, 2012, the same day on which
Arcapita and Tadhamon entered into the specific
placement transactions at the heart of the litigation
between the Committee and Tadhamon. (Tadhamon
Complaint at APP021�022 OO 22�2E, 27.)

On or around Iarch 1H, 2012, Arcapita accepted an
investment offer from BisB. Pursuant to the terms of
the offer, Arcapita transferred Q10 million to a BisB�
designated account, specifically, BisB's JP Iorgan Chase
correspondent bank account located in New York. (BisB
Complaint at APP00M OO 27�2M.) The same day that
it received the money in its New York correspondent
bank account, BisB purchased 1H,2H5 troy ounces of
palladium on Arcapita's behalf through a broker in
London. (Iohammed Decl. at APP0E5 O 10; Declaration
of Nicholas A. Bassett in Support of the Objection
of the Official Committee of Unsecured Creditors to
Bahrain Islamic Bank's Iotion to Dismiss the Complaint
(“Bassett Decl.”), (ECF No. 1N�1), Exhibits A�C, at
APP0M1�0MN.) The investment was set to mature on Iarch
29, 2012. (BisB Complaint at APP00M O E1.) Before
Arcapita made the Q10 million Placement, it was already
indebted to BisB in the amount of Q9,77H,09N.15. (Id. at
APP00N OO 20, 22.)

On or about Iarch 15, 2012, Arcapita accepted
two investment offers from Tadhamon. (Tadhamon
Complaint at APP022 O 27.) Pursuant to the terms
of the offers, Arcapita made two Q10 million transfers
to a Tadhamon�designated New York HSBC ,#2
correspondent bank account maintained by Khaleeji
Commercial Bank B.S.C. (“Khaleeji”), Tadhamon's bank
in Bahrain. (Id. at APP022 O 2M.) After receiving the funds,
Khaleeji transferred the funds to Tadhamon's account at
Khaleeji in Bahrain. (Id.) Tadhamon then used the funds
to purchase Bahranian securities on Arcapita's behalf.
(Rashdan Decl. at APP05H O 1E.) The investments were
set to mature on Iarch E0, 2012 and April 1N, 2012,

respectively. 7  (Tadhamon Complaint at APP 022�02E OO
E2�EE.) Before Arcapita made the two Placements totaling
Q20 million, it was already indebted to Tadhamon in the
amount of Q1M,H97,7EH.HM. (Id. at APP020�021 OO 19, 21.)

7 Shortly before each of these dates, Tadhamon
“roll[ed]�over” each of the Q10 million Placements
for an additional one�month term. The Placements'
maturity dates then became April E0, 2012 and
Iay 1N, 2012, respectively. (Tadhamon Complaint at
APP02E O EN.)
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On Iarch 19, 2012, less than a week after executing all
three Placements, Arcapita filed for bankruptcy. (BisB
Complaint at APP00M O E0; Tadhamon Complaint at
APP022 O E1.)

On each of the applicable maturity dates, the Banks
failed to remit any of the proceeds owed to Arcapita.
(BisB Complaint at APP00M O E2; Tadhamon Complaint
at APP022�02E OO E2�E5.) On April E0, 2012, Arcapita
delivered demand letters to the Banks, informing the
Banks that the funds were property o f the bankruptcy
estate of Arcapita. (BisB Complaint at APP00M�009 O EE;
Tadhamon Complaint at APP02E�02H O E7.) In response,
each Bank asserted that it was withholding all or nearly
all of the funds as a setoff against the existing debts owed
by Arcapita to each Bank. (BisB Complaint at APP009 O
EH; Tadhamon Complaint at APP02H O EM.) In December
2012, Tadhamon returned to Arcapita approximately
Q2 million, the difference between the antecedent debt
Arcapita owed Tadhamon and the total amount that
Arcapita had transferred to Tadhamon in connection
with the Tadhamon Placements. (Tadhamon Complaint
at APP02H O H0.) BisB has failed to return any portion
of the funds Arcapita transferred in connection with the
Placement it made with BisB. (BisB Complaint at APP 009
O EN.)

--. /rocedural History
In June 201E, the Bankruptcy Court confirmed the
proposed plan of reorganiCation in Arcapita's bankruptcy.
(�ee Iemorandum of Decision (“Decision”), included in
Joint Appendix Vol. 2, attached to Brief for Appellant,
(ECF No. 1N�2), at APP27E.) The Bankruptcy Court
subseDuently entered an order granting the Committee
leave, standing, and the authority to pursue claims against
the Banks. (Id.)

On August 2N, 201E, pursuant to the authority granted
by the Bankruptcy Court, the Committee commenced
these adversary proceedings against the Banks to recover
the funds transferred by Arcapita and received by the
Banks. (�ee BisB Complaint; Tadhamon Complaint.) The
adversary proceedings asserted that at the time Arcapita
and the Banks entered into the Placements, Arcapita was
insolvent, the Placements occurred less than ninety days
before it filed for bankruptcy, and that the Placements
were improperly made to pay off the debts Arcapita owed

each Bank. M  (BisB Complaint at APP011�012 OO H9�57;
Tadhamon Complaint at APP02N�027 OO 5H�N2.)

M The Committee also asserted claims for breach of
contract, turnover, violation of the automatic stay,
and claim disallowance. (BisB Complaint at APP00E
O 1; Tadhamon Complaint at APP017 O 1.)

,#3  On November 1M, 201E, the Banks moved to dismiss
the adversary complaints asserting that (i) the Bankruptcy
Court lacked personal jurisdiction over the Banks; (ii)
the Committee's claims were barred by the presumption
against extraterritoriality; and (iii) the claims were barred
by principles of international comity. (�ee �enerall�,
Iotions to Dismiss the Complaint, (ECF No. 1N�1), at
APP0E1�07N.)

On April 17, 2015, the Bankruptcy Court issued its
decision concluding that the transfers to the New
York correspondent bank accounts designated by each
of the Banks was an insufficient basis on which to
establish specific personal jurisdiction over the Banks.
The Bankruptcy Court held that “while the use of
the [correspondent bank] account[s were] admittedly a
contact [with the United States,] it [was] too weak to
satisfy due process reDuirements,” because the use of the
correspondent bank accounts was “neither the beginning
nor the end of the Placement, but rather a transitory
step.” (Decision at APP27M�279.) The Bankruptcy Court
also emphasiCed that “the use of the accounts was not
central to the alleged wrong” because the causes of action
were all “based upon the alleged setoff by the [Banks],”
and the receipt of the transfers themselves were not
themselves improper at the time they occurred. (Id. at
APP2M7�2MM, 2MM n.12.)

---. Standard o0 1e2ie)
[2]  [3]  [4]  [5] This Court reviews de n��� the dismissal

of a case for lack of personal jurisdiction over the
defendant. �ee �i��i I�, 7E2 F.Ed at 1N7. “In order
to survive a motion to dismiss for lack of personal
jurisdiction, a plaintiff must make a prima facie showing
that jurisdiction exists.” ��� a� �. ����r�!t, H70 F.Ed H91,
H95 (2d Cir.200N). In a Rule 12(b)(2) motion, “a court may
consider materials outside the pleadings, but must credit
plaintiffs' averments of jurisdictional facts as true.” In re
�till"ater �a#ital $artner� In�. �iti�., M51 F.Supp.2d 55N,
5NN�N7 (S.D.N.Y.2012). Furthermore, all pleadings and
affidavits are to be construed in the light most favorable to
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the plaintiff and all doubts resolved in the plaintiff's favor.
�ee $en�%in &r#. '(��) In�. �. � . �%dd�a, N09 F.Ed E0,
EH (2d Cir.2010).

[#]  [$]  [%]  [&] Determining whether a bankruptcy
court may exercise personal jurisdiction over a foreign
defendant is a two�prong inDuiry. First, the bankruptcy
court must determine whether the defendant has “the
reDuisite minimum contacts with the United States at
large.” �e�. In�*r $r�t. ��r#. �. �ernard �. +ad�!! In�.
�e�.� ��� 'In re �ernard �. +ad�!!), HN0 B.R. 10N,
117 (Bankr.S.D.N.Y.2011) (citation omitted). Where the
plaintiffs ask the court to assert specific jurisdiction over
the defendants, the inDuiry focuses on the “affiliation
between the forum and the underlying controversy ....”
&��d�ear ,%nl�# �ire� -#erati�n� �.�. �. �r�"n, 5NH
U.S. 915, 1E1 S.Ct. 2MHN, 2M51, 1M0 L.Ed.2d 79N (2011)

(alterations and citation omitted). 9  Thus, the defendant
must have contact with the forum, and the underlying
cause of action must “arise out of or relate to” that
contact. ,#4  �%r�er .in� ��r#. �. /%d0e"i�0, H71 U.S.
HN2, H72, 105 S.Ct. 217H, M5 L.Ed.2d 52M (19M5) (citation
omitted).

9 In addition to asserting specific jurisdiction, “[a] court
may assert general jurisdiction over foreign (sister�
state or foreign country) corporations to hear any and
all claims against them when their affiliations with the
State are so “continuous and systematic” as to render
them essentially at home in the forum State.” �i��i I�,
7E2 F.Ed at 1N9 n.N (Duoting &��d�ear, 1E1 S.Ct. at
2M51). From the outset of the adversary proceedings,
the Committee acknowledged that the Complaint
failed to plead a prima facie case with regard to
general jurisdiction. (�ee Decision at APP277 n.H.)

[1'] Second, the court must determine whether exercising
personal jurisdiction over the defendant will offend
“traditional notions of fair play and substantial justice.”
��a�i +etal Ind%�. ��. �td. �. �%#er. �t. �al., HM0 U.S.
102, 11E, 107 S.Ct. 102N, 9H L.Ed.2d 92 (19M7) (citation
omitted). Factors relevant to the analysis include: “(1)
the burden that the exercise of jurisdiction will impose
on the defendant; (2) the interests of the forum ... in
adjudicating the case; and (E) the plaintiff's interest in
obtaining convenient and effective relief.” �i��i I�, 7E2
F.Ed at 170 (citations, Duotation marks and alterations
omitted).

-3. /ersonal 4urisdiction and Correspondent Bank
*ccounts

*. 56e Licci Case
In a series of opinions, this Court, the Second Circuit,
and the New York Court of Appeals all confronted a
jurisdictional dispute similar to the one now before this
Court on appeal: whether the use of a correspondent bank
account provides a sufficient basis to exercise personal
jurisdiction over a foreign bank. �ee �enerall�� �i��i �. � .
12#re�� �an�� �td., 70H F.Supp.2d H0E (S.D.N.Y.2010)
(“�i��i I”); �i��i �. �e�ane�e �anadian �an�� ���, N7E
F.Ed 50 (2d Cir.2012) (“�i��i II”); �i��i �. �e�ane�e
�anadian �an�� ���, 20 N.Y.Ed E27, 9MH N.E.2d M9E,
9N0 N.Y.S.2d N95 (2012) (�i��i III); �i��i I�, 7E2 F.Ed
1N1. Although the factual circumstances of the instant
actions are not identical, the reasoning contained within
the opinions guides the resolution of the instant appeal.

In �i��i, the plaintiffs alleged that Lebanase Canadian
Bank, SAL (“LCB”), which was headDuartered in Beirut,
“intentionally andRor negligently provided HiCbollah with
wire transfer services involving millions of dollars, and
such transferred funds enabled and assisted HiCbollah to
carry out terrorist attacks, including ... rocket attacks that
harmed plaintiffs [in Israel].” �i��i I, 70H F.Supp.2d at
H05. The causes of action against LCB were dismissed
for lack of personal jurisdiction, id. at H07L0M, and the
plaintiffs appealed.

[11] When the case first reached the second circuit, it
undertook a fairly comprehensive review of New York
case law to determine “whether a foreign bank's freDuent
use of a correspondent account in New York to effect
international wire transfers on behalf of an overseas
client is an act directed with sufficient purposefulness
at New York to constitute a transaction of business

in that state under the long�arm statute.” 10  �i��i II,
N7E F.Ed at NE. It concluded, however, that the scope
and application of the long�arm statute's “transaction
of business” test was uncertain in this context. �ee id.
at N5LNN. It also attempted to discern “whether, as
a matter of New York law, the plaintiffs' ... claims,
as they are alleged by the plaintiffs, Sarise fromT the
defendants' transaction of business in New York within
the meaning of N.Y. C.P.L.R. F E02(a)(1).” Id. at 70. It
found that ambiguities in the New York Court of Appeals
articulation of the applicable standard also undermined
the court's confidence to correctly determine whether the



AMERICAN BANKRUPTCY INSTITUTE

589

Official Committee of Unsecured Creditors of Arcapita v...., 549 B.R. 56 (2016)

62 Bankr.Ct.Dec. 110

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. *

plaintiffs had satisfied the second prong of the test under
F E02(a)(1). Id. at 70L7H. Given this uncertainty, the court
certified two Duestions to the New York Court of Appeals:

,#5  (1) Does a foreign bank's maintenance of
a correspondent bank account at a financial
institution in New York, and use of that account
to effect “doCens” of wire transfers on behalf
of a foreign client, constitute a “transaction” of
business in New York within the meaning of N.Y.
C.P.L.R. F E02(a)(1)U

(2) If so, do the plaintiffs' claims under the Anti�
Terrorism Act, the [Alien Tort Statute], or for
negligence or breach of statutory duty in violation
of Israeli law, “arise from” LCB's transaction of
business in New York within the meaning of N.Y.
C.P.L.R. F E02(a)(1)U

Id. at 7HL75 (brackets omitted).

10 “Determining personal jurisdiction over a foreign
defendant in a federal�Duestion case ... reDuires [a
court to first] look to the law of the forum state
to determine whether personal jurisdiction will lie.”
�i��i I�, 7E2 F.Ed at 1NM.

[12] The New York Court of Appeals accepted the
Duestions, and addressed each in turn. With regard to the
first “transaction of business” Duestion, the court engaged
in an extensive analysis of � i�� 3��d� ��r#. �. +arine
+idland �an�45.6., E9 N.Y.2d E91, EMH N.Y.S.2d 12H,

EHM N.E.2d 5M1 (197N). 11  �i��i III, 20 N.Y.Ed at EE5LEM,
9N0 N.Y.S.2d N95, 9MH N.E.2d M9E. � i�� 3��d� involved
the unknowingPand, therefore, unauthoriCedPone�time
receipt of funds by a defendant's New York correspondent
bank. �ee id. at EE5LE7, 9MH N.E.2d M9E, 9N0 N.Y.S.2d
N95 (summariCing the facts in � i�� 3��d� ��r#. �.
+arine +idland �an�45.6., N1 A.D.2d M9N, H02 N.Y.S.2d
H0N (1st Dep't 197M), a!!*d HN N.Y.2d M55, H1H N.Y.S.2d
515, EM7 N.E.2d 22N (1979)). Because the defendant had
“passively and unilaterally been made the recipient of
funds” by another actor, the � i�� 3��d� court concluded
that the defendant had “not purposely availed itself of the
privilege of conducting activities in New York ....” Id. at
EE7, 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E (Duoting � i��
3��d�, N1 A.D.2d at M97, H02 N.Y.S.2d H0N (emphasis
and internal Duotation marks omitted)). In other words,
the defendant had not “transacted business” within the
meaning of the first prong of New York's long�arm
statute. �ee id. at EE7LEM9, 9MH N.E.2d M9E, 9N0 N.Y.S.2d

N95, 1M7 Iisc. EH, N0 N.Y.S.2d N95. Significantly, � i��
3��d� did not hold that jurisdiction did not lie simply
because the defendant's use of the correspondent account

was limited to a single instance; 12  nor did it hold that
jurisdiction did not lie because the defendant had received,
rather than transferred, the funds at issue.

11 The Second Circuit had also focused on � i�� 3��d�
and its progeny in its initial attempt to discern how
to apply the “transaction of business” prong. �i��i II,
N7E F.Ed at NELNN.

12 Indeed, it has long been recogniCed that “proof of
one transaction in New York is sufficient to invoke
jurisdiction, even though the defendant never enters
New York, so long as the defendant's [New York]
activities ... were purposeful and there is a substantial
relationship between the transaction and the claim
asserted.” ��l�e �. 7%een �ee �! �e�erl� 8ill��
���, N1N F.Ed 15M, 170 (2d Cir.2010) (discussing
application of F E02(a)(1)) (citation omitted).

After summariCing the holding in � i�� 3��d�, the court
stated that the first prong of the long�arm statute is
satisfied by a “defendant's use of a correspondent bank
account in New York, even if no other contacts between
the defendant and New York can be established, i! the
defendant's use of that account was purposeful.” Id.
at EEM, 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E. The court
cautioned, however, that the “jurisdictional inDuiry under
C.P.L.R. E02 (a) (1) necessarily reDuires examination of
the particular facts in each case.” Id. It reiterated that the
defendant in � i�� 3��d� had not “transacted business”
within the ,##  meaning of the first prong of N.Y.
C.P.L.R. F E02(a)(1) because its “use of the account ...
was essentially adventitiousPi.e., it was not even [its own]
doing.” Id., 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E.

The court then applied the proposition � i�� 3��d�
stood for to the first certified Duestion: whether use
of a correspondent bank account “doCens” of times
constitutes a “transaction of business” under New York's
long�arm statute. The court held that “the repeated use
of a correspondent account in New York on behalf
of a clientPin effect, a Scourse of dealingTPshow[s]
purposeful availment of New York's dependable and
transparent banking system, the dollar as a stable and
fungible currency, and the predictable jurisdictional and
commercial law of New York and the United States.”
Id. at EE9, 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E (internal
citation omitted). The court relied on LCB's repeated use
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to determine “whether [the] maintenance and use of a
correspondent account [was] #%r#��e!%l �r ��in�idental,”
id. at EE9, 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E (emphasis
added), in other words, to ensure that the use was not
“adventitious,” id. at EEM, 9N0 N.Y.S.2d N95, 9MH N.E.2d
M9E. It did not hold that repeated use of a correspondent
account was a reDuisite to satisfy the first prong of F E02(a)
(1).

Addressing what “arises from” means, the New York
Court of Appeals first stated that the defendant's
transaction of business need not have caused the plaintiff's
injury, and that “the inDuiry under the statute is relatively
permissive.” Id. at EE9, 9N0 N.Y.S.2d N95, 9MH N.E.2d
M9E. It went on to state that so long as there is “a
relatedness between the transaction and the legal claim
such that the latter is not completely unmoored from the
former, regardless of the ultimate merits of the claim,”
jurisdiction will lie. Id. at EH0, 9N0 N.Y.S.2d N95, 9MH
N.E.2d M9E. Furthermore, the court clarified that even if
only “one element arises from the New York contacts,
the relationship between the business transaction and
the claim asserted supports specific jurisdiction ....” Id.
at EH1, 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E. Finally,
the court stated the inDuiry logically focuses on the
defendant's conduct, rather than the plaintiff's injuries,
since “personal jurisdiction is fundamentally about a
court's control over the person of the defendant ....” Id. at
EH0, 9N0 N.Y.S.2d N95, 9MH N.E.2d M9E.

The court then applied these principles to the second
certified Duestion: whether the plaintiffs' claims in �i��i
“ar[o]se from LCB's transaction of business in New
York.” The court held that they did: “the complaint
alleges that LCB engaged in terrorist financing by using
its correspondent account in New York to move the
necessary dollars. Taken as true, LCB arguably thereby
violated duties owed to plaintiffs under the various
statutes asserted as a basis for subject matter jurisdiction.”
Id. Although “[n]ot all elements of the causes of action
pleaded [we]re related to LCB's use of the correspondent
account,” “[a]nd the specific harms suffered by plaintiffs
flowed not from LCB's alleged support of a terrorist
organiCation, but rather from rockets,” these facts did
not defeat jurisdiction. Id. at EH1, 9N0 N.Y.S.2d N95,
9MH N.E.2d M9E. LCB “deliberately” used its New York
correspondent bank account, rather than “once or twice
��  i�ta�e.” Id. at EH0LH1, 9N0 N.Y.S.2d N95, 9MH N.E.2d
M9E (emphasis added). Accordingly, the court held that

there was “an articulable nexus” between these uses and
the plaintiffs' claims. The assertion of specific personal
jurisdiction was appropriate. Id.

When the case returned to the Second Circuit, the court
summariCed the New ,#$  York Court of Appeals'
analysis and holdings, and then proceeded to analyCe
whether exercising jurisdiction over LCB also comported
with constitutional due process. �i��i I�, 7E2 F.Ed at
1NMLN9. Before doing so, the court noted that although
“personal jurisdiction permitted under [New York's] long�
arm statute may theoretically be prohibited under due
process analysis,” it “expect[ed] such cases to be rare. ”
�i��i I�, 7E2 F.Ed at 170. The court explained that

[i]t would be unusual, indeed, if a
defendant transacted business in
New York and the claim asserted
arose from that business activity
within the meaning of section
E02(a)(1), and yet, in connection
with the same transaction of
business, the defendant cannot
be found to have purposefully
availed itself of the privilege of
doing business in the forum and
to have been able to foresee being
haled into court there, or the
assertion of specific jurisdiction
would somehow otherwise offend
traditional notions of fair play
and substantial justice.

Id. In fact, the Second Circuit stated that it was unaware
of any such case where jurisdiction had lied under New
York's long�arm statute, but the exercise of jurisdiction
would violate constitutional due process. Id.

Unsurprisingly, then, the Second Circuit went on to
hold that exercising personal jurisdiction over LCB was
consistent with due process. The court held that LCB's
use of the correspondent account as an instrument to
achieve the wrong complained of satisfied the minimum
contacts' component of the due process inDuiry. Id. at
17E. In reaching this conclusion, it relied on the fact
that although “LCB could have ... processed U.S.�dollar�
denominated wire transfers ... through correspondent
accounts anywhere in the world,” it instead “deliberately
chose to process the ... wire transfers through [an account]
in New York.” Id. at 171. Accordingly, its “in�forum
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activity sufficiently reflect[ed] [its] Spurposeful availmentT
of the privilege of carrying on its activities here, ... even
[though] the effects of [its] entire course of conduct [we]re
felt elsewhere.” Id. at 17E. In sum, the court justified the
assertion of jurisdiction over LCB by explaining that “[i]t
should hardly be unforeseeable to a bank that selects and
makes use of a particular forum's banking system that it
might be subject to the burden of a lawsuit in that forum
for wrongs related to, and arising from, that use.” Id. at
171L72.

The court then analyCed whether exercising jurisdiction
over LCB would nevertheless be unreasonable because
doing so would offend traditional notions of fair play and
substantial justice. The court concluded that it would not.
Id. at 17H. It explained that modern communication and
transportation eased any burden of defending the case in
New York. Id. at 17H. Additionally, the court explained
that although the plaintiffs' injuries occurred in Israel, the
United States and New York both have a n interest in
monitoring banks and banking activity to ensure that their
financial systems are not used for nefarious ends. Id. Based
on a consideration of these factors, and the absence of any
compelling interest that outweighed them, the court held
that exercising jurisdiction over LCB in New York was not
unconstitutional. Id.

B. 56e Banks7 Selection o0 8e) 9ork Correspondent
*ccounts are :;ini+u+ Contacts< on )6ic6 to *ssert
/ersonal 4urisdiction

[13]  [14]  [15]  [1#] The �i��i litigation yields several
insights applicable to the instant appeal. First, the use
of a correspondent bank account, even if the defendant
has no other contacts with New York, satisfies the
,#%  first prong of New York's long�arm statute so

long as the use was purposeful and not coincidental or
adventitious. �i��i III, 20 N.Y.Ed at EEMLE9, 9N0 N.Y.S.2d
N95, 9MH N.E.2d M9E; �ee �i��i II, N7E F.Ed at N5LNN.
Second, under the “relatively permissive” second prong,
the defendant's use of the correspondent bank account
need not be at the “very root” of the plaintiff's claim. �ee
�i��i III, 20 N.Y.Ed at EE9LH1, 9N0 N.Y.S.2d N95, 9MH
N.E.2d M9E (stating jurisdiction lies “over those claims
in some way ar�%a�l� connected to the transaction [of
business in New York]” (emphasis added)). Rather, as
long as the use of the correspondent bank account is not
“completely unmoored” from one of the elements of the
plaintiff's cause of action, the prong is satisfied. Id. at
EH0, 9MH N.E.2d M9E, 9N0 N.Y.S.2d N95. Third, although

the jurisdictional analysis under the New York long�arm
statute and constitutional due process are not completely
coextensive, they closely resemble one another, and this
resemblance is “particularly evident with respect to [long�
arm statute subdivision] F E02(a)(1)” �i��i II, N7E F.Ed
at N1 n. 11. Thus, when a defendant purposely selects
and uses a correspondent bank account to effectuate a
particular transaction, and a plaintiff later files a lawsuit
asserting a cause of action arising out of that transaction,
the defendant can hardly claim that it could not have
foreseen being haled into court in the forum in which the
correspondent bank account it had selected is located. Id.
at 171L72.

[1$] Although this is an adversary proceeding arising out

of a chapter 11 bankruptcy reorganiCation, 1E  given the
striking similarities between the analysis conducted under
N.Y. C.P.L.R. F E02(a)(1) and constitutional due process,
whether jurisdiction lies under F E02(a)(1) is particularly

probative of the ultimate inDuiry. 1H  �i��i II, N7E F.Ed at
N1 n. 11 (noting that “[i]n many cases, the jurisdictional
analysis under the New York long�arm statute may closely
resemble the analysis under the Due Process Clause,”
and that the “similarity of state�law and constitutional
standards appears particularly evident with respect to
N.Y. C.P.L.R. F E02(a)(1)”); �i��i I�, 7E2 F.Ed at 170
(stating it would be “rare” for there to be jurisdiction
under F E02(a)(1) and not under due process analysis).

1E �� #are +ad�!!, HN0 B.R. at 117 (stating that
due process is the only jurisdictional inDuiry in
bankruptcy case and citing case law for proposition
that defendant need only have contact with United
States, not forum state), "it� �i��i I�, 7E2 F.Ed at 1NM
(“Determining personal jurisdiction over a foreign
defendant in a federal�Duestion case such as this
reDuires [a court to first] look to the law of the forum
state to determine whether personal jurisdiction will
lie.”).

1H Furthermore, as the Bankruptcy Court noted, many
of the cases cited by the parties involved jurisdictional
analysis under F E02(a)(1)

The Banks' purposeful use of correspondent bank
accounts in New York constitutes a “transaction of
business” within New York. The Banks, not Arcapita,
set the terms of each placement transaction, and
then presented those terms in an offer to Arcapita.
(Iohammed Decl., Exhibit A, at APP0H0 O H.1; Rashdan
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Decl., Exhibit A, APP0N0 O 5.1�5.2.) The Banks selected
U.S. dollars as the currency in which to execute the

transaction. 15  (Id. at APP0HE; Bassett ,#&  Decl.,
Exhibits A�C, at APP0M1�0MN.) The Banks designated
New York correspondent bank accounts to receive the
funds from Arcapita. (Id. at APP0HE; Bassett Decl.,
Exhibits A�C, at APP0M1�0MN.) The Banks' selection of
dollars and their decision to utiliCe New York's banking
system to effectuate the transfer was no less deliberate
than LCB's use of New York's banking system in �i��i.
Additionally, unlike the defendant in � i�� 3��d�� the
Banks' contacts with New York were not established
passively through another entity's unilateral action. In
fact, the Banks were not simply complicit, or even
mere participants, in the selection of the New York
correspondent bank accounts. Rather, the selection of the
New York correspondent bank accounts that received the
funds �ri�inated "it� the Banks; they a�ti�el� dire�ted the
funds at issue into those New York accounts.

15 The Bankruptcy Court noted that “[t]he Banks had
claimed that the correspondent accounts were used to
accommodate Arcapita's desire to transfer the funds
in U.S. dollars, but there was no evidence of that
in the record.” (Decision at APP2M2 n. 10.) This
Court is mindful of its obligation to construe all
pleadings and affidavits in the light most favorable
to the plaintiff and to resolve all doubts in the
plaintiff's favor. �ee $en�%in &r#.� N09 F.Ed at EH.
Given that the record demonstrates BisB presented
the Placement offer to Arcapita, absent any contrary
evidence, the decision to conduct the transaction in
dollars is properly viewed as originating with, and
thus attributable to, BisB. With respect to Tadhamon,
the Tadhamon Placement Agreement states that
Arcapita and Tadhamon would jointly determine
the currency in which each Placement would be
executed. (Rashdan Decl., Exhibit A, at APP0N1 O
5.N.) Tadhamon is therefore eDually responsible for
this decision, and cannot claim that the decision to use
U.S. dollars should not be attributed to it.

The Committee's cause of action for the avoidance of a
preferential transfer “arises from” the Banks' use of the
New York correspondent bank accounts. A party seeking
the avoidance of a preferential transfer must show, inter
alia� “(1) a tran�!er to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by
the debtor before such tran�!er was made.” 11 U.S.C. F
5H7(b) (emphasis added). The Banks' New York contacts
Pi.e., the receipt of the transferred funds in New York

correspondent bank accountsPare at the heart of this
cause of action. The receipt of the funds in New York is
precisely the conduct targeted by the Committee, and the
activity that the cause of action seeks to have voided.

That specific jurisdiction may be asserted under
N.Y.C.P.L.R. F E02(a)(1) is strong evidence that the
assertion of jurisdiction comports with constitutional
due process. This is so because the jurisdictional test
to comport with constitutional due process is strikingly
similar to the test under F E02(a)(l). �i��i II� N7E F.Ed at N1
n. 11. In fact, to this Court's knowledge, no court has yet
held that F E02(a)(1) confers jurisdiction, but that asserting
such jurisdiction would nonetheless violate constitutional
due process. �ee �i��i I�� 7E2 F.Ed at 170 (stating that
it would be “rare” for there to be jurisdiction underF
E02(a)(1), but the exercise of such jurisdiction would be
unconstitutional and that to Second Circuit's knowledge,

the situation had never arisen). 1N

1N Neither party contends that the purposeful selection
and use of a correspondent bank account in New
York to receive millions of dollars is a particularly
rare case.

[1%] “Where the [plaintiff's] claim arises out of, or
relates to, the defendant's contacts with the forumP
i.e., specific jurisdiction is assertedPminimum contacts
necessary to support such jurisdiction exist where the
defendant purposefully availed itself of the privilege of
doing business in the forum and could foresee being haled
into court there.” Id. (internal brackets omitted (Duoting
�an� �r%��el� �a �ert �. 3iddler &�n0ale0 9 /�dri�%e0�
E05 F.Ed 120, 127 (2d Cir.2002))). The Banks' selection
and uses of the New York correspondent bank accounts
were undoubtedly “contacts” with the United States, and
the ,$'  Committee's preferential transfer cause of action

“arise[s] out of or relate[s] to” to those contacts. 17  BisB
did not purchase commodities in the United States with
the funds, but instead purchased palladium through a
London broker. Similarly, Tadhamon did not purchase
or invest in United States securities; instead, it used
the funds to make Bharaini investments. Nevertheless,
both Banks deliberately chose to receive Arcapita's
funds in U.S. dollars and designated correspondent bank
accounts in New York to receive the funds, even though
they presumably could have performed the Placement
transactions without ever directing the funds through
New York or anywhere else in the United States. The
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Banks are therefore similarly situated to the defendant
in �i��i� who also could have utiliCed accounts elsewhere
in the world. �i��i I�� 7E2 F.Ed at 171 (the defendant
“could have ... processed U.S.dollar�denominated wire
transfers to [its client] through correspondent accounts
anywhere in the world”). The Banks' deliberate choice
to utiliCe the New York correspondent bank accounts
and, more generally, New York's and the United States's
banking system, are United States contacts attributable

to them. 1M , 19  Additionally, the Committee's causes of
action for the avoidance of preferential transfers arise out
of or relate to the Banks' contacts with the forum. In other
words, if preferential transfers are found to have occurred,
they occurred at the time the funds were transferred into
the New York correspondent bank accounts at the Banks'

direction. 20

17 The Banks argue that, pursuant to the terms of
the Placement Agreements, they were acting as
Arcapita's agent, and so the New York correspondent
bank accounts are not the Banks' contacts, but
Arcapita's. (Brief for Appellees at 12�1H.) Although
the Banks' acted as Arcapita's agent when purchasing
commodities and securities on its behalf, the Banks
made the decision on where to receive the funds
to make those purchases in their sole discretion.
They could have received the funds elsewhere and
still performed their duties under the Placement
Agreements and offers. The Banks' decisions to utiliCe
New York correspondent bank accounts were made
independently, and therefore properly attributable to
the Banks.

1M The Bankruptcy Court found that “Tadhamon's use
of a third party's correspondent bank account is
insufficient to establish specific jurisdiction,” because
“Tadhamon made a conscious decision to forgo
maintenance of a correspondent account in the
United States and has clearly not benefitted from
the privilege of doing business here under these
circumstances.” This Court disagrees. The fact that
Tadhamon utiliCed Khaleeji's correspondent account,
rather than its own, does not alter the fact that
Tadhamon is the entity that instructed Arcapita to
make two wire transfers, totaling Q20 million, to
accounts located in New York. Contrary to the
Bankruptcy Court's suggestion, Tadhamon sought to,
and in fact, did take advantage of the United States's
dependable and transparent banking system by
receiving the funds into a New York account before
transferring them to its own account in Bahrain.

Because Tadhamon directed the wire transfers to a
specifically designated New York account for its own
advantage, the receipt of the funds in New York is a
“contact” properly attributed to Tadhamon. In any
case, as the Bankruptcy Court noted, Khaleeji acted
as Tadhamon's agent when it received the funds, and
thus, Khaleeji's receipt of the funds in New York can
be imputed to Tadhamon.

19 The Bankruptcy Court also concluded that the
Banks' “mere knowing receipt of funds at a
correspondent bank account is insufficient to
establish jurisdiction.” (Decision at APP 2M0�M1.)
As this record makes clear, however, the Banks'
did not merely knowingly receive the funds in a
correspondent account, but actively selected the
correspondent bank accounts in New York and
directed the funds to these accounts. Thus, the Banks'
connection to New York was not passive, but active
and volitional.

20 In a footnote, the Bankruptcy Court stated that
the Banks' use of the New York correspondent
bank accounts could not serve as the basis to assert
jurisdiction over the Banks for the Committee's
preferential transfer cause of action because “the
use of the correspondent account [was] not the
actionable conduct in and of itself.” (Decision at
APP 2MM.) Due process analysis, however, closely
tracks N.Y. C.P.L.R. F E02(a)(1), the application
of which has never been held unconstitutional, and
there is undoubtedly an articulable nexus between the
preferential transfer cause of action and the Banks'
use of the New York correspondent accounts.

,$1  As the Second Circuit stated, “[i]t should hardly be
unforeseeable to a bank that selects and makes use of a
particular forum's banking system that it might be subject
to the burden of a lawsuit in that forum for wrongs related
to, and arising from, that use.” �ee �i��i� 7E2 F.Ed at 171L
72. Just like the defendant in �i��i� the Banks deliberately
chose to effectuate the Placements by directing the transfer
of millions of dollars through New York. The exercise
of jurisdiction over the Banks for a cause of action that
relates to those transfers is constitutional.

Finally, asserting jurisdiction over the Banks does not
somehow render “mere maintenance” of a correspondent
account in the United States sufficient to support personal
jurisdiction over the account�holder in connection with
any controversy. Had the record demonstrated that
Arcapita, as opposed to the Banks, selected the U.S.
dollar and the New York accounts to effectuate the
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Placements, the Banks' contacts with the United States
would have been adventitious, and jurisdiction would
not have lied. But where, as here, the defendant's in�
forum activity reflects its “purposeful availment” of the
privilege of carrying on its activities here, the defendant
has established minimum contacts sufficient to confer
a court with jurisdiction over it, even if the effects of
the defendant's conduct are felt entirely outside of the
United States. �i��i I�� 7E2 F.Ed at 17E. Had the Banks
wished to avoid being subject to jurisdiction in the United
States in connection with these particular Placements,
they could have presented Arcapita with Placement offers
designating non�U.S. accounts to receive the Placement
funds.

C. *ssertion o0 /ersonal 4urisdiction is :1easona=le<
[1&]  [2'] Only by presenting “a compelling case that

the presence of some other considerations would render
jurisdiction unreasonable” can a defendant that has
purposefully directed its activities at the forum defeat
jurisdiction on due process grounds. �i��i I�� 7E2 F.Ed
at 17E (Duoting �%r�er .in�� H71 U.S. at H77, 105 S.Ct.
217H). The Second Circuit has identified several factors
relevant to determining reasonableness, including: “(1)
the burden that the exercise of jurisdiction will impose
on the defendant; (2) the interests of the forum state in
adjudicating the case; and (E) the plaintiff's interest in
obtaining convenient and effective relief.” �i��i I�� 7E2
F.Ed at 170 (Duoting �an� �r%��el�� E05 F.Ed at 129).

[21]  [22] These factors support the constitutional
exercise of personal jurisdiction over the Banks. With
regard to the first factor, courts have held that the burden
imposed on a defendant forced to litigate far from home
is substantially mitigated by the conveniences of modern
communication and transportation. �an� �r%��el�� E05
F.Ed at 129LE0. With regard to the second factor,
the United States has a strong interest in adjudicating
claims that arise under its Bankruptcy Code so that
both creditors and debtors can obtain the remedies and
relief that the United States Congress has determined
are fair and eDuitable. $i�ard �. ��ai� 'In re �ernard

�. +ad�!! In�e�t ent �e��. ���)� HH0 B.R. 27H, 2M1
(Bankr.S.D.N.Y.2010) (stating that “[t]he United States
has a strong interest in applying the provisions of its
,$2  bankruptcy code”); (.�. �ine�� In�. �. &�� +arine

3%el� �td. 'In re +��ean Ind%�. In�.)� NM B.R. N90, N99
(Bankr.S.D.N.Y.19MN) (finding that United States had
strong interest in adjudicating dispute because it arose
“solely under [the United States' bankruptcy] laws and
concern[ed] a vital protection provided by federal statute
to those who seek to reorganiCe”). Indeed, it does not
seem prudential to allow foreign creditors to potentially
obtain priority over domestic creditors based simply on
their foreign status. Third, the Committee has a strong
interest in obtaining convenient and effective relief, and
it is unclear whether it would be able to bring a similar
causes of action to those grounded in the United States
bankruptcy code in a non�U.S. forum. Although it is true
that the Banks must defend themselves in a foreign legal
system, and this weighs in the Banks' favor, this factor
alone is not dispositive, otherwise a United States court
could never constitutionally exercise jurisdiction over a
non�U.S. entity. �ee ��a�i� HM0 U.S. at 11H, 107 S.Ct.
102N. Given that the balance of factors weigh in the
Committee's favor, the exercise of personal jurisdiction
over the Banks' in this particular action comports with
constitutional due process.

3. Conclusion
The Banks' selection and use of correspondent bank
accounts in New York provides a sufficient basis
for a court to assert personal jurisdiction over
them. Accordingly, this Court vacates the Bankruptcy
Court's orders dismissing with prejudice the Committee's
underlying adversary proceedings against each Bank, and
remands them to the Bankruptcy Court.

SO ORDERED.

*ll Citations

5H9 B.R. 5N, N2 Bankr.Ct.Dec. 110

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Debtor brought adversary proceeding against bank to
recover allegedly fraudulent conveyance. The Bankruptcy
Court granted summary judgment to bank and debtor
appealed. The United States District Court for the
Northern District of Illinois, Eastern Division, Charles R.
Norgle, Sr., J., affirmed. Debtor appealed. The Court of
Appeals, Easterbrook, Circuit Judge, held that: (1) bank
was neither initial transferee of check, nor entity for whom
such transfer was made, so as to enable trustee to recover
amount of check as fraudulent conveyance, and (2) bank
was subsequent transferee for value, in good faith, and
without knowledge of voidability of transfer.

Affirmed.

West Headnotes (3)

[1] Bankruptcy
Avoidance Rights and Limits Thereon, in

General

Bank, which received check from debtor
payable to bank's order, with instructions
to deposit check in depositor's account, was

neither initial transferee of check nor entity
for whose benefit transfer was made, so as to
enable bankruptcy trustee to recover amount
of check from bank as fraudulent conveyance;
bank received no benefit from initial transfer,
but rather, acted as financial intermediary
which held check only for purpose of fulfilling
an instruction to make funds available to
someone else. Bankr.Code, 11 U.S.C.A. § 550.

315 Cases that cite this headnote

[2] Bankruptcy
Avoidance Rights and Limits Thereon, in

General

Minimum requirement of status as
“transferee”, as that term is used in
Bankruptcy Code section enabling trustee
to recover avoidable transfers from initial
transferees, is dominion over money or other
asset, or right to put money to one's own
purposes. Bankr.Code, 11 U.S.C.A. § 550.

370 Cases that cite this headnote

[3] Bankruptcy
Bona Fide Purchasers and Rights

Thereof

Bank, which deposited debtor's check in
depositor's account and was subsequently
instructed by depositor to debit account and
apply amount of check to reduce outstanding
balance of depositor's business loan with
bank, was subsequent transferee for value,
in good faith, and without knowledge of
voidability of transfer, and hence, trustee
could not recover amount of check as
fraudulent conveyance from bank; bank gave
value in exchange for funds, in that it released
its security interest in collateral securing
business loan, and its failure to make inquiry
did not permit court to attribute to it necessary
knowledge of voidability of transaction.
Bankr.Code, 11 U.S.C.A. § 550(b)(1).

233 Cases that cite this headnote
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� !1  Joseph L. Kadison, Kamenear, Kadison C
Anderson, Chicago, Ill., for debtor-appellant.

Mark S. Lieberman, Rosenthal C Schanfield, Chicago,
Ill., for defendant-appellee.

Before PDSNER, EASTERBRDDK, and KANNE,
Circuit Judges.

"pinion

EASTERBRDDK, Circuit Judge.

Michael Ryan controlled a number of currency exchanges
in Illinois. He also owned quite a few horses, doing
business as Shamrock Hill Farm. Ryan had borrowed
EF55,000 from European American Bank to run this
business. Dne of the currency exchanges, Bonded
Financial Services, put E200,000 at Ryan's disposal in
January 1GH3. Bonded sent the Bank a check payable to
the Bank's order on January 21 with a note directing the
Bank to “deposit this check into Mike I RyanJ's account.”
The Bank did this. Dn January 31 Ryan instructed the
Bank to debit the account E200,000 in order to reduce the
outstanding balance of the Shamrock loan. The Bank did
this. Ryan paid off the loan in two more installments, on
February 11 and 1K, 1GH3. The Bank released its security
interest in the horses.

The currency exchanges and Ryan paid visits to the
judicial system. Bonded filed a petition in bankruptcy on
February 10, 1GH3, along with about F5 other entities
that Ryan controlled. Creditors later filed involuntary
proceedings against Ryan. Ryan was convicted of mail
fraud on account of his irregular administration of the
currency exchanges (Bonded was not, for starters) and
is in prison. The transfer of E200,000 out of Bonded on
January 21, 1GH3, was a fraudulent conveyance, see 11
U.S.C. § 5KH(a), and the trustee may recover for the benefit
of creditors the value of such a conveyance. The trustee
seeks to recover from the Bank, which unlike Ryan is
solvent.

The right of recovery depends on 11 U.S.C. § 550:

(a) Except as otherwise provided in this section, to the
extent that a transfer is avoided under section ... 5KH ...
of this title, the trustee may recover, for the benefit of

the estate, the property transferred, or, if the court so
orders, the value of such property, from-

(1) the initial transferee of such transfer or the entity
for whose benefit such transfer was made; or

(2) any immediate or mediate transferee of such initial
transferee.

(b) The trustee may not recover under section (a)(2) of
this section from-

(1) a transferee that takes for value, including
satisfaction or securing of a present or antecedent
debt, in good faith, and without knowledge of the
voidability of the transfer avoided; or

(2) any immediate or mediate good faith transferee of
such transferee.

Bonded's trustee contends in this adversary proceeding
that the Bank is the “initial transferee” under § 550(a)
(1) because it was the payee of the check it received on
January 21; that the Bank is in any event the “entity
for whose benefit such transfer was made” because Ryan
intended to pay off the loan when he caused Bonded to
write the check; that if the Bank is a subsequent transferee
under § 550(a)(2) it did not give “value” under § 550(b)(1)
because Bonded received nothing; and that the Bank loses
even if it gave value because it should have known that
something was amiss, given the substantial sum Bonded
was transferring to a corporate officer. The bankruptcy
court granted summary judgment to the Bank without
explicitly discussing § 550. The district court affirmed on
appeal under 2H U.S.C. § 15H(a). It held that the Bank
handled the check of January 21 as a “mere conduit”
and so was not the initial transferee; that Ryan was the
person “for whose benefit the transfer was made” because
he got the benefit of the reduction in the balance of the
loan; that the Bank's giving value to Ryan satisfied � !2
§ 550(b)(1); and that because the trustee presented no
evidence that the Bank knew or should have known of
Bonded's impending collapse, the Bank took in good faith.
Dur jurisdiction rests on 2H U.S.C. § 15H(d). See In re
Morse Electric Co., H05 F.2d 2F2 (7th Cir.1GHF); In re Cash
Currency Exchange, 7F2 F.2d 5K2 (7th Cir.1GH5).

I
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If the note accompanying Bonded's check had said: “use
this check to reduce Ryan's loan” instead of “deposit
this check into IRyanJ's account”, § 550(a)(1) would
provide a ready answer. The Bank would be the “initial
transferee” and Ryan would be the “entity for whose
benefit ItheJ transfer was made”. The trustee could recover
the E200,000 from the Bank, Ryan, or both, subject to the
rule of § 550(c) that there may be but one recovery. The
trustee contends that the apparently formal difference-
depositing the check in Ryan's account and then debiting
that account-should not affect the outcome. In either case
the Bank is the payee of the check and ends up with
the money, while Ryan gets the horses free of liens and
Bonded is left holding the bag. From a larger perspective,
however, the two cases are different.

Fraudulent conveyance law protects creditors from last-
minute diminutions of the pool of assets in which they
have interests. They accordingly need not monitor debtors
so closely, and the savings in monitoring costs make
businesses more productive. See Douglas G. Baird C
Thomas H. Jackson, �rau�ulent Con�eyance �a� an�
its �ro er !o"ain, 3H Land.L.Rev. H2G (1GH5); Robert
Charles Clark, #he !uties o$ the Cor orate !e%tor to its
Cre�itors, G0 Harv.L.Rev. 505, 55K-F0 (1G77). The original
rule, in 13 EliM. ch. 5 (1571), dealt with debtors who
transferred property to their relatives, while the debtors
themselves sought sanctuary from creditors. The family
enjoyed the value of the assets, which the debtor might
reclaim if the creditors stopped pursuing him. In the last
K00 years the principle has been generaliMed to address
transfers without either sufficient consideration or bad
intent, for they, no less than gifts, reduce the value of
the debtor's estate and thus the net return to creditors

as a group. 1  The trustee reverses, for the benefit of all
creditors, un- or under-compensated conveyances within
a specified period before the bankruptcy.

1 The fraudulent conveyance must be distinguished
from a preferential transfer to a creditor, which does
not diminish the total payoff for the group, but which
may be undone to reduce the incentive individual
creditors have to rush to dismember the debtor before
rival creditors can do so. The collective bankruptcy
proceeding solves the common pool problem, which
otherwise may produce a reduction in the value of the
productive assets taken jointly.

There have always been limits on the pursuit of transfers.
If the recipient of a fraudulent conveyance uses the

money to buy a Rolls Royce, the auto dealer need not
return the money to the bankrupt even if the trustee can
identify the serial numbers on the bills. The misfortune
of the firm's creditors is not a good reason to mulct the
dealer, who gave value for the money and was in no
position to monitor the debtor. Some monitoring is both
inevitable and desirable, and the creditors are in a better
position to carry out this task than are auto dealers and
the many others with whom the firm's transferees may
deal. The considerations behind the holder in due course
rule for commercial paper, Uniform Commercial Code
§ 3-302, and the bona fide purchaser rule for chattels,
UCC § 2-K03(1)-the waste that would be created if people
either had to inquire how their transferors obtained their
property or to accept a risk that a commercial deal
would be reversed for no reason they could perceive
at the time-also apply to subsequent holders of assets
fraudulently conveyed out of bankrupts. Just as the
holder in due course rule requires the transferor of
commercial paper to bear the risk and burden of inquiry,
increasing the liquidity of paper, so § 550(b) leaves with
the initial transferee the burden of inquiry and the risk
if the conveyance is fraudulent. The initial transferee is
the best monitor; subsequent transferees usually do not
know � !3  where the assets came from and would be
ineffectual monitors if they did.

The potential costs of monitoring and residual risk
are evident when the transferees include banks and
other financial intermediaries. The check-clearing system
processes more than 100 million instruments every day;
most pass through several banks as part of the collection
process; each bank may be an owner of the instrument
or agent for purposes of collecting at a given moment.
Some of these instruments represent funds fraudulently
conveyed out of bankrupts, yet the cost of checking back
on the earlier transferors would be staggering. Bonded's
trustee dismisses financial intermediaries on the ground
that they obviously are not initial transferees, but this
is not so clear. Hundreds of thousands of wire transfers
occur every day. The sender of money on a wire transfer
tells its bank to send instructions to the Federal Reserve
System (for a Fedwire transfer) or to a correspondent
bank to make money or credit available through still
another bank. The Fed or the receiving bank could be
called the “initial transferee” of the funds if we disregarded
the function of fraudulent conveyance law. Similarly,
an armored car company might be called the “initial
transferee” if the bankrupt gave it valuables or specie to
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carry. Exposing financial intermediaries and couriers to
the risk of disgorging a “fraudulent conveyance” in such
circumstances would lead them to take precautions, the
costs of which would fall on solvent customers without
significantly increasing the protection of creditors.

[1]  The functions of fraudulent conveyance law lead us
to conclude that the Bank was not the “initial transferee”
of Bonded's check even though it was the payee. The
Bank acted as a financial intermediary. It received no
benefit. Ryan's loan was fully secured and not in arrears,
so the Bank did not even acquire a valuable right to offset
its loan against the funds in Ryan's account. Under the
law of contracts, the Bank had to follow the instructions
that came with the check. The Uniform Commercial
Code treats such instructions as binding to the extent any

contract binds (see UCC § 3-11G). 2  The Bank therefore
was no different from a courier or an intermediary on a
wire transfer; it held the check only for the purpose of
fulfilling an instruction to make the funds available to
someone else.

2 The instructions do not “affect the negotiability of
an instrument”, § 3-11G(2), so that a subsequent
purchaser could be a holder in due course even if
the Bank had disregarded the instructions, but this
qualification is unimportant here.

[2]  Although the Bankruptcy Code does not define
“transferee”, and there is no legislative history on the
point, we think the minimum requirement of status as
a “transferee” is dominion over the money or other
asset, the right to put the money to one's own purposes.
When A gives a check to B as agent for C, then C is
the “initial transferee”; the agent may be disregarded.
This perspective had impressive support under the 1HGH
Code, e.g., Mayo �. �ioneer &an' ( #rust Co., 270
F.2d H23, H30 (5th Cir.1G5G) (disregarding corporate
forms in order to identify the entity with control over
the assets), and has been employed under the 1G7H
Code as well, e.g., In re Colo"%ian Co$$ee Co., 75
B.R. 177, 17H-7G (S.D.Fla.1GH7), affirming FK B.R. 5H5
(Bkr.S.D.Fla.1GHF). See also In re )uto��a', Inc., 73
B.R. 52 (D.D.C.1GH7) (treating the IRS as a mediate
rather than initial transferee when the money is washed
through a second corporation's account); In re *orges
Car et Mills, Inc., 50 B.R. HK (Bkr.E.D.Tenn.1GH5)
(similar). Cf. Comment, +uarantees an� ,ection -./0a1
021 o$ the &an'ru tcy Co�e, 52 U.Chi.L.Rev. 1GK

(1GH5) (advocating recharacteriMation of three-cornered
transactions to find the real beneficiaries).

As the Bank saw the transaction on January 21, it was
Ryan's agent for the purpose of collecting a check from
Bonded's bank. Cf. UCC § K-201(1) (giving a collecting
bank a presumption of agency status unless “a contrary
intent clearly appears”). It received nothing from Bonded
that it could call its own; the Bank was not Bonded's
creditor, and Ryan owed the Bank as � !#  much as
ever. The Bank had no dominion over the E200,000 until
January 31, when Ryan instructed the Bank to debit the
account to reduce the loan; in the interim, so far as the
Bank was concerned, Ryan was free to invest the whole
E200,000 in lottery tickets or uranium stocks. As the Bank
saw things on January 31, it was getting Ryan's money.
It would be at risk if Ryan were defrauding his other
creditors or preferring the Bank, but the Bank would
perceive no reason to investigate Bonded or sequester
the money for the benefit of Bonded's creditors. So the
two-step transaction is indeed different from the one-
step transaction we hypothesiMed at the beginning of this
discussion.

We are aware that some courts say that an agent (or a
bank in a case like ours) is an “initial transferee” but
that courts may excuse the transferee from repaying using
equitable powers. See, e.g., Colo"%ian Co$$ee Co., 75
B.R. at 17G-H0 (alternative holding); In re C�� Cartage
Co., 70 B.R. G2H (Bkr.E.D.Tenn.1GH7). This is misleading.
“Transferee” is not a self-defining term; it must mean
something different from “possessor” or “holder” or
“agent”. To treat “transferee” as “anyone who touches the
money” and then to escape the absurd results that follow is
to introduce useless steps; we slice these off with Dccam's
RaMor and leave a more functional rule.

There is a related, and more nettlesome, question about
the use of equitable powers under § 550(a). Genuine
transferees can be caught in a time warp as a result
of the special treatment of inside guarantors. Suppose
Firm borrows money from Lender, with Guarantor as
surety. When Firm pays off the debt, Lender is the
“initial transferee” and Guarantor is an “entity for whose
benefit ItheJ transfer was made”. The payment of a
debt benefits the guarantor. �a er �. ,tern, 1GH F. FK2
(Hth Cir.1G12). Each may have received a preference
voidable under § 5K7 (and therefore recoverable under
§ 550). If Guarantor is a stranger to Firm, the trustee
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may recover only preferences within G0 days of the
petition. 11 U.S.C. § 5K7(b)(K)(A). If Guarantor is an
“insider” at the time of the transfer, the preference period
lasts a year. 11 U.S.C. § 5K7(b)(K)(B). Section 5K7(b)(K)
distinguishes according to the status of Guarantor, but §
550 does not. It says that if a transfer is recoverable by
the trustee, it may be recovered from either the “initial
transferee” (Lender) or the “entity for whose benefit such
transfer was made” (Guarantor). This creates a situation
that several courts have perceived to be “inequitable”:
Lender must satisfy the trustee (if Firm goes bankrupt
between G1 days and a year after the preference) when
Guarantor is an insider, but not when Guarantor is
a stranger, yet, it seems, this has nothing to do with
any proper theory of Lender's liability. Most bankruptcy
courts that have addressed this question conclude that
“equity” will relieve Lender from a literal construction of
§ 550. Commentators, whose articles collect and discuss
the cases, are divided. Compare Lawrence P. King, K
Collier on &an'ru tcy N 550.02 at p. 550-H (15th ed.
1GH7), and Lern Countryman, #he #rustee3s 4eco�ery
in �re$erence )ctions, 3 Bankruptcy Developments J.
KKG, KFK (1GHF) (equity may relieve Lender from the
application of § 550), with Isaac Nutovic, #he &an'ru tcy
�re$erence �a�s5 Inter reting Co�e ,ections -.60c1021,
--70a1081, an� -.90a1081, K1 Bus.Law. 175, 1HF-GG
(1GH5), and Thomas E. Pitts, Jr., Insi�er +uaranties )n�
#he �a� o$ �re$erences, 55 Am.Bkr.L.J. 3K3 (1GH1)
(Lender should be liable in these circumstances), with
Phillip J. Blumberg, #he �a� o$ Cor orate +rou s5
�ro%le"s in &an'ru tcy § G.03 (1GH5) (liability should
turn on Guarantor's solvency). We have serious doubts
both about the amount of equity in Lender's position
(for Firm may have paid Lender preferentially only to
assist Guarantor, the insider, and Lender is in a good
position to monitor the performance of its debtor; if
Firm collects from Lender, Lender may collect in turn
from Guarantor, bearing the risk of Firm's insolvency
it planned to bear all along) and about the propriety
of judges' declining to enforce statutes that produce
inequitable results. Bankruptcy statutes are not special
cases. See &oston ( Maine Cor . �. � !$  Chicago �aci$ic
Cor ., 7H5 F.2d 5F2, 5FF (7th Cir.1GHF); In re Chicago,
Mil�au'ee, ,t. �aul ( �aci$ic 4.4., 7G1 F.2d 52K, 52H
(7th Cir.1GHF). See also, e.g., :$$icial Co""ittee �. Ma%ey,
H32 F.2d 2GG, 302 (Kth Cir.1GH7); +uerin �. ;eil, +otshal
( Manges, 205 F.2d 302, 30K (2d Cir.1G53) (A. Hand,
J.). We mention the problem not to resolve it (for it is
not before us) but to show that this appeal to “equity”-

to deny recovery against an “initial transferee” within the
statute-is different in source and scope from the way in
which we have employed considerations of policy to �e$ine
“transferee” under § 550(a)(1). Doubts about this use of
equity do not imply that courts should take “transferee”
for all it could be worth rather than for what a sensible
policy implies it is worth.

II

If the Bank is not the “initial transferee”, the trustee
insists, it is at least the “entity for whose benefit such
transfer was made”. The Bank ultimately was paid and
therefore, one might think, it got the “benefit” of the
transfer-though the Bank cancelled the note and gave up
a security interest in horses that, the trustee concedes,
was sufficient to cover the balance. Kenneth Kortas,
Bonded's day-to-day manager, filed an affidavit stating
that he prepared the check in question at Ryan's request
as part of Ryan's program “to put the horse business in
a position where it could function and sustain itself for
at least several months even if his other business ventures
ran into financial difficulty.... At the request of Ryan, I
routinely prepared checks payable to banks where Ryan
had personal accounts and loan accounts to finance his
horse business.” This may show that Ryan intended all
along to wash the E200,000 through his personal account
and pay the Bank; at a minimum, the argument would run,
questions of intent prevent summary judgment.

The Bank responds that it did not “intend” to be the
beneficiary of the transfer; it was not in cahoots with Ryan
or Bonded and did not know of their plans. Moreover,
the Bank insists that it did not receive a “benefit” because
it gave value for the E200,000. The only beneficiary on
this view was Ryan, who increased his equity position in
Shamrock Hill Farm and obtained clear title to the horses.
As both initial transferee and ultimate beneficiary, Ryan
is the only person covered by § 550(a)(1), the Bank insists.
The distinction is important, because entities covered by
§ 550(a)(1) cannot use the value-and-good-faith defense
provided by § 550(b).

This exchange seems to raise difficult questions. To what
extent does “intent” matter under § 550(a)(1)O If intent
matters, whoseO To what extent must courts find the
true economic benefits of a transactionO If the Bank
were undersecured, would the transfer make the Bank
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the beneficiary by the amount of the difference between
the loan and the securityO Suppose Ryan planned to,
and did, buy a Rolls Royce with the money; would the
dealer be the beneficiary by the difference between the
wholesale and retail price of the carO How are bankruptcy
courts to determine “intent” and compute the benefit in
transactions of this natureO

These questions need not be answered, because a
subsequent transferee cannot be the “entity for whose
benefit” the initial transfer was made. The structure of the
statute separates initial transferees and beneficiaries, on
the one hand, from “immediate or mediate transfereeIsJ”,
on the other. The implication is that the “entity for whose
benefit” is different from a transferee, “immediate” or
otherwise. The paradigm “entity for whose benefit such
transfer was made” is a guarantor or debtor-someone
who receives the benefit but not the money. In the Firm-
Guarantor-Lender example at the end of Part I, when
Firm pays the loan, Lender is the initial transferee and
Guarantor, which no longer is exposed to liability, is the
“entity for whose benefit”. If Bonded had sent a check
to the Bank with instructions to reduce Ryan's loan, the
Bank would have been the initial transferee and Ryan the
“entity for whose benefit”. See In re <ni�ersal Clearing
=ouse Co., F2 B.R. 11H, 12H-2G (D.Utah 1GHF); � !%  In
re !ay #eleco""unications, Inc., 70 B.R. G0K, G0G (Bkr.
E.D.N. C.1GH7); Daniel R. Cowans, 2 &an'ru tcy �a�
an� �ractice § 10.11 (1GHF). Section 550(a)(1) recogniMes
that debtors often pay money to A for the benefit of B;
that B may indeed have arranged for the payment (likely
so if B is an insider of the payor); that but for the payment
B may have had to make good on the guarantee or pay
off his own debt; and accordingly that B should be treated
the same way initial recipients are treated. If B gave value
to the bankrupt for the benefit, B will receive credit in
the bankruptcy, see 11 U.S.C. § 5K7(c)(1)(A), § 5KH(c),
and if not, B should be subject to recovery to the same
extent as A-sometimes ahead of A, although § 550 does not
make this distinction. Someone who receives the money
later on is not an “entity for whose benefit such transfer
was made”; only a person who receives a benefit from the

initial transfer is within this language. 3

3 Dne who conspires with the debtor to make a
fraudulent transfer, but has the transfer washed
through an innocent party before reaching him,
does not thereby escape. The conspirator will
be a subsequent transferee under § 550(a)(2),

but subsequent transferees who lack “good faith”
must stand and deliver. Section 550(b)(1); see
also Countryman, 3 Bankruptcy Developments J.
at K53-5K, K5G-F3 (collecting cases distinguishing
conspirators who do not receive any part of the
transfer from those who do).

The legislative history of § 550(a) might show that a
transferee also could be an “entity for whose benefit”-but
it does not. There is no legislative history concerning the
“entity for whose benefit” language and little legislative
history for the rest of § 550. The section was extensively
revised after the bill had been reported by the committees
in both houses of Congress. Senator DiConcini and
Representative Edwards read into the Congressional
Record identical statements about the effect of the
amendment, 12K Cong.Rec. 32K00 (1G7H) (Edwards), 12K
Cong.Rec. 3K000 (DiConcini):

Section 550(a)(1) of the House amendment has been
modified in order to permit recovery from an entity for
whose benefit an avoided transfer is made in addition
to a recovery from the initial transferee of the transfer.
Section 550(c) would still apply, and the trustee is
entitled only to a single satisfaction. The liability of
a transferee under section 550(a) applies only “to the
extent that a transfer is avoided”. This means that
liability is not imposed on a transferee to the extent
that a transferee is protected under a provision such as
section 5KH(c) which grants a good faith transferee for
value of a transfer that is avoided only as a fraudulent
transfer, a lien on the property transferred to the extent
of value given.

This is the only discussion of the enacted version of
§ 550(a) in the legislative history of the 1G7H Code,
and it does not address the problems our case presents.
We are left with the inference from structure: § 550
distinguishes transferees (those who receive the money or
other property) from entities that get a benefit because
someone else received the money or property.

To say that the categories “transferee” and “entity for
whose benefit such transfer was made” are mutually
exclusive does not necessarily make it easy to determine
in which category a given entity falls. The method we
employed in Part I of this opinion to decide that the
Bank was not an “initial” transferee governs the question
whether entities are subsequent transferees, too. The
answer is not difficult in this case, however. The Bank did
not obtain a benefit from the transfer to Ryan on January
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21; it obtained dominion over the funds on January 31.
The Bank is a transferee.

III

[3]  A trustee may not recover from a subsequent
transferee who “takes for value, including satisfaction ...
of a present or antecedent debt, in good faith, and without
knowledge of the voidability of the transfer avoided”, §
550(b)(1). The Bank took for value on January 31. It had
extended EF55,000 in credit to Ryan, and the payment
satisfied E200,000 of this debt; the Bank also released a
share of its security interest. Bonded's trustee contends,
however, that a subsequent transferee � !&  must give
value to the debtor; the Bank gave value only to Ryan.

The statute does not say “value to the debtor”; it says
“value”. A natural reading looks to what the transferee
gave up rather than what the debtor received. Dther
portions of the Code require value to the debtor. Section
5KH(c), for example, gives the initial recipient of a
fraudulent conveyance a lien against any assets it hands
back, “to the extent that such transferee ... gave value to
the debtor in exchange for such transfer”. The difference
between “value” in § 550(b)(1) and “value to the debtor”
in § 5KH(c) makes sense. Section 550(b)(1) implements
a system well known in commercial law, in which a
transferee of commercial paper or chattels acquires an
interest to the extent he purchased the items without
knowledge of a defect in the chain. These recipients
receive protection because monitoring of earlier stages
is impractical, and exposing them to risk on account of
earlier delicts would make commerce harder to conduct.
Benefits to the commercial economy, and not to the initial
transferors (who may be victims of fraud), justify this
approach.

Transferees and other purchasers generally deal only with
the previous person in line; they give value, if at all, to
their transferors (or the transferors' designees). The statute
emulates the pattern of other rules protecting good faith
purchasers. All of the courts that have considered this
question have held or implied that value to the transferor
is sufficient. E.g., ,"ith �. Mixon, 7HH F.2d 22G (Kth
Cir.1GHF) (implication); In re <ni�ersal Clearing =ouse, F2
B.R. at 12K-2F; In re )uto��a', 73 B.R. at 5K; In re Chase
( ,an%orn Cor ., 51 B.R. 73G (Bkr.S.D.Fla.1GH5). We
agree with these cases. The trustee cites two cases-In re &�

� &uil�ing Cor ., 312 F.2d FG1 (Fth Cir.1GF3), and E��ar�
=ines ;estern �ine Co. �. �irst >ational &an' o$ Chicago,
F1 F.2d 503 (7th Cir.1G32)-for the proposition that value
“must run to the debtor and not to third parties” (Br.
2K), but the citations are fanciful. Neither case construes §
550; in each case the transferee was the initial rather than
subsequent taker; in each case the court concluded that
there had been no consideration running to anyone. Such
cases do not address the problem we have just resolved.

IL

The final question is whether the Bank received the
E200,000 “in good faith, and without knowledge of the
voidability of the transfer avoided”. The trustee does
not contend that the Bank knew of Bonded's precarious
condition or Ryan's plan to use Bonded's money to pay
his personal debts. He does not say that the Bank acted
in bad faith-or even that there is a difference between
“good faith” and “without knowledge of the voidability
of the transfer”. See K Collier on &an'ru tcy N 550.03I1J
p. 550-10 (treating the two as redundant); Countryman,
3 Bankruptcy Developments J. at K75-H0. (We need not
decide whether there is a difference.) And the trustee does
not try to show that this transaction satisfies the test
suggested by the legislative history of § 550(b)(1):

The phrase “good faith” in I§ 550(b)
J is intended to prevent a transferee
from whom the trustee could recover
from transferring the recoverable
property to an innocent transferee,
and receiving a transfer from him,
that is, “washing” the transaction
through an innocent third party.
In order for the transferee to be
excepted from liability ... he himself
must be a good faith transferee.

H.R.Rep. No. G5-5G5, G5th Cong., 2d Sess. 37F (1G7H);
S.Rep. No. G5-GHG, G5th Cong., 2d Sess. G0 (1G7H),
U.S.Code Cong. C Admin.News 1G7H, pp. 57H7, 5H7F,
F332. The trustee contends, instead, that the Bank
should have known about Bonded's distress and Ryan's
chicanery; had it investigated the deposit on January 21, it
would have found out; and because it should have known,
this is as good as knowledge.
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Imputed knowledge is an old idea, employed even in the
criminal law. See <nite� ,tates �. 4a"sey, 7H5 F.2d 1HK,
1HG-G0 (7th Cir.1GHF). Lenerable authority has it that the
recipient of a voidable transfer may lack good faith if
he possessed enough knowledge of the events to induce
a reasonable � !  person to investigate. See !o''en
�. �age, 1K7 F. K3H (Hth Cir.1G0F) (knowledge that the
debtor is transferring almost all of its assets); Garrard
Glenn, �rau�ulent Con�eyances § 2G5 (1G31). No one
supposes that “knowledge of voidability” means complete
understanding of the facts and receipt of a lawyer's
opinion that such a transfer is voidable; some lesser
knowledge will do. In re >e�a�a I" le"ent Co., 22 B.R.
105 (Bkr.W.D.Mo.1GH2); Countryman, 3 Bankruptcy
Developments J. at K7F-77. Some facts strongly suggest
the presence of others; a recipient that closes its eyes
to the remaining facts may not deny knowledge. See
&osco �. ,erhant, H3F F.2d 271, 27F-7H (7th Cir.1GH7).
But this is not the same as a duty to investigate, to be
a monitor for creditors' benefit when nothing known so
far suggests that there is a fraudulent conveyance in the
chain. “Knowledge” is a stronger term than “notice”,
see ,"ith �. Mixon, 7HH F.2d at 232. A transferee that
lacks the information necessary to support an inference of
knowledge need not start investigating on his own.

Nothing in the record of this case suggests that the Bank
knew of Bonded's financial peril or Ryan's plan. Bonded
was not the Bank's customer. The transfer from Ryan to
the Bank on January 31 was innocuous. The Bank thought
it got Ryan's money; its loan was fully secured; it perceived
Ryan as a well-heeled horse breeder, with a balance sheet
in the millions, current on his loan payments.

The transfer from Bonded to Ryan on January 21 was only
slightly more problematic from the Bank's perspective.
A corporation was transferring E200,000 to one of its
executives. This does not hint at a fraudulent conveyance
by a firm on the brink of insolvency; for all the Bank knew,
Bonded had plenty more where the E200,000 came from.
Banks frequently receive large checks from corporations
to their officers; think of the annual bonus checks General

Motors issues, or the check to repurchase a bloc of shares.
A E200,000 check is not a plausible bonus for a currency
exchange, however. It could hint at embeMMlement. Several
Illinois cases say that a bank should inquire when a
firm's employee signs a large check with himself as payee.
See �eo le ex rel. >elson �. �eo les �oan ( #rust Co.,
2H5 Ill.App. 552, 2 N.E.2d 7F3 (1st Dist.1G3F); Milano
�. ,heri�an #rust ( ,a�ings &an', 2K2 Ill.App. 3F2 (1st
Dist.1G2F).

Since those cases were decided, Illinois adopted the
Uniform Fiduciaries Act, which relieves banks of such
a duty to inquire into the authority of the fiduciary
signing the check on the maker's behalf. Ill.Rev.Stat.
ch. 17 N 200G; *ohnson �. Citi?ens >ational &an' o$
!ecatur, 30 Ill.App.3d 10FF, 33K N.E.2d 2G5 (Kth
Dist.1G75). At all events, the Bank had no reason to think
Ryan an embeMMler. The check was accompanied by a
memorandum from Kenneth Kortas, Bonded's manager,
demonstrating that Ryan was not keeping other corporate
officers in the dark. The Kortas memorandum would
have led a reasonable bank to conclude that Bonded as a
corporate entity wanted to make the transfer-and a bank
drawing that inference here would have been right. Had
the Bank called Kortas (or anyone else at Bonded) to
inquire about the check, the Bank would have learned
that the instrument was authoriMed by the appropriate
corporate officials. Since the inquiry would have turned
up nothing pertinent to voidability, the Bank's failure to
make it does not permit a court to attribute to it the
necessary knowledge.

The Bank is a subsequent transferee covered by § 550(b)
(1). It took for value and without knowledge of the
voidability of the initial transaction.

AFFIRMED.

�''�(itations

H3H F.2d HG0, 1H Collier Bankr.Cas.2d 155, 17
Bankr.Ct.Dec. 2GG

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Following the Bolivarian Republic of
Venezuela's alleged unlawful expropriation of mining
rights and investments belonging to creditor, a Canadian
mining company, creditor brought action against
state-owned Venezuelan company and two Delaware
corporations that were its wholly-owned direct and
indirect subsidiaries, asserting claims based on the
Delaware Uniform Fraudulent Transfer Act (DUFTA)
and civil conspiracy in connection with defendants' alleged
participation in scheme orchestrated by Venezuela to
monetize its American assets and pull the proceeds out of
the United States in order to evade potential arbitration
creditors. Subsidiaries moved to dismiss complaint for
failure to state a claim. The United States District Court
for the District of Delaware, No. 1-15-cv-01082, Leonard
P. Stark, J., 213 F.Supp.3d 683, granted motion in part
and denied motion in part. Subsidiary filed motion to
certify order for interlocutory appeal.

Holdings: The Court of Appeals, Rendell, Circuit Judge,
granted motion and held that:

[1] under Delaware law, as predicted by the federal court,
transfer by a non-debtor was not a “fraudulent transfer”
under DUFTA, and

[2] under Delaware law, as predicted by the federal court,
claims based on aiding and abetting liability or conspiracy
are not cognizable under DUFTA.

Reversed and remanded.

Fuentes, Circuit Judge, filed dissenting opinion.

West Headnotes (9)

[1] Federal Courts
Pleading

Federal Courts
Dismissal for failure to state a claim

Court of Appeals reviews de novo a district
court's denial of a motion to dismiss for
failure to state a claim, accepting all factual
allegations as true, construing the complaint
in the light most favorable to the plaintiff, and
determining whether, under any reasonable
reading of the complaint, the plaintiff may be
entitled to relief. Fed. R. Civ. P. 12(b)(6).

Cases that cite this headnote

[2] Federal Civil Procedure
Insufficiency in general

To survive a motion to dismiss for failure
to state a claim, a plaintiff must allege each
“required element” of his claim. Fed. R. Civ.
P. 12(b)(6).

Cases that cite this headnote

[3] Corporations and Business Organizations
Fraudulent Conveyances and Preferences

Under Delaware law, as predicted by
the federal court, a transfer by a
non-debtor subsidiary corporation to its
parent corporation, which was alleged
to be debtor's alter ego, was not
a “fraudulent transfer” under Delaware
Uniform Fraudulent Transfer Act (DUFTA);
such transaction seemed to lack the principal
harm visited upon creditors in a fraudulent
transfer, namely the debtor's alienation of an
asset otherwise available to pay its debts. 6
Del. Code § 1304.
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Cases that cite this headnote

[$] Federal Courts
Diversity Durisdiction in general

Court of Appeals' role in diversity cases is to
apply state law.

Cases that cite this headnote

[%] Federal Courts
Highest court

Federal Courts
Anticipating or predicting state decision

A federal court under Erie is bound to
follow state law as announced by the highest
state court; if that state's highest court has
not provided guidance, the federal court is
charged with predicting how the highest state
court would resolve the issue.

Cases that cite this headnote

[&] Federal Courts
Inferior courts

In predicting how a state court would resolve
an issue for which the state's highest court
has not provided guidance, a federal court
must give “due deference” to intermediate
state courts' rulings.

1 Cases that cite this headnote

['] Fraudulent Conveyances
Statutory Provisions

Delaware courts generally recognize that
state and federal fraudulent transfer statutes'
principles are substantially the same. 11
U.S.C.A. § 548; 6 Del. Code §§ 1302-1306.

Cases that cite this headnote

[(] Corporations and Business Organizations
Disregarding Corporate Entity;  Piercing

Corporate Veil

Delaware law tends to accord dignity to legal
entities except in cases in which the traditional
law of piercing the corporate veil is met.

1 Cases that cite this headnote

[)] Fraudulent Conveyances
Personal Dudgment

Under Delaware law, as predicted by
the federal court, claims based on aiding
and abetting liability or conspiracy are
not cognizable under Delaware Uniform
Fraudulent Transfer Act (DUFTA). 6 Del.
Code § 1304.

Cases that cite this headnote

*(1  Fn Appeal from the District Court for the District
of Delaware, (District Court No. 1-15-cv-01082), District
Court Judge: Honorable Leonard P. Stark

+ttorneys and ,a- Fir.s

[ARGUED], Nathan P. Eimer, Lisa S. Heyer, Elmer Stahl
LLP, 224 South Hichigan Avenue, Suite 1100, Chicago,
IL 60604, Ienneth J. Nachbar, Horris, Nichols, Arsht J
Tunnell LLP, 1201 North Harket Street, Wilmington, DE
19801, Counsel for Appellant PDV Holding, Inc.

[ARGUED], Robert L. Weigel, Jason W. Hyatt, Rahim
Holoo, Gibson, Dunn J Crutcher LLP, 200 Park
Avenue, 4Kth Floor, New Lork, NL 10166, Raymond J.
DiCamillo, Jeffrey L. Hoyer, Travis S. Hunter, Richards,
Layton J Finger, P.A., Fne Rodney Square, 920 North
Iing Street, Wilmington, DE 19801, Counsel for Appellee
Crystallex International Corp.

Before: VANASIIE, RENDELL, and FUENTES,
Circuit Judges

FPINIFN

RENDELL, Circuit Judge:

At first glance this case appears exceedingly complex
Mwith its tangle of debtors, creditors, parents,
subsidiaries, alter egos, and complex international
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corporate transactions. But when one cuts through
this morass, the question at the center of this case
is quite simple: can a transfer by a non-debtor be
a “fraudulent transfer” under the Delaware Uniform
Fraudulent Transfer Act (“DUFTA”)N The role of a
federal court in this situation is to predict how the
Supreme Court of Delaware would answer this question.
We are constrained to conclude that a transfer by a non-
debtor cannot be a “fraudulent transfer” under DUFTA.
While we do not condone the debtor's and the transferor's
actions, we must conclude that Crystallex has failed to

state a claim under DUFTA. 1

1 The District Court had Durisdiction over this case
pursuant to 28 U.S.C. §§ 1330(a), 136K. This Court
has Durisdiction to hear PDVH's interlocutory appeal
under 28 U.S.C. § 1292(b).

/0 Background

+0 12e Parties and 3elated 4ntities

Appellant Crystallex International Corp. (“Crystallex”),
a Canadian gold producer, owned the rights to Las
Cristinas gold reserve in the Bolivarian Republic of
Venezuela (“Venezuela”). In 2011, Venezuela nationalized
its gold mines and expropriated Crystallex's rights to Las
Cristinas. Crystallex subsequently initiated an arbitration
proceeding against Venezuela before the World Bank. It
claimed that, by expropriating Crystallex's rights to Las
Cristinas, Venezuela had violated a bilateral investment
treaty with Canada. Venezuela was the sole defendant in
the arbitration proceeding and the only entity claimed to
be obligated to Crystallex for any resulting Dudgment. The
arbitrators *(2  found that Venezuela had breached the
treaty and awarded Crystallex O1.202 billion. 	r
��
��e�
������	�r���������i�
ri
���e�������e�e��e�
, 244 F.Supp.3d
100, 10K (D.D.C. 201K). The District Court for the
District of Columbia confirmed the arbitration award, in
accordance with the Federal Arbitration Act, 9 U.S.C.A.
§ 1, et seq. 	r
��
��e�, 244 F.Supp.3d at 122.

Venezuela owns 100P of the shares of PetrQleos de
Venezuela, S.A. (“PDVSA”). PDVSA is alleged to be
Venezuela's alter ego, a “national oil company through
which Venezuela implements government policies at home
and abroad.” A31. PDVSA owns 100P of PDV Holding,
Inc. (“PDVH”), which in turn owns 100P of CITGF

Holding, Inc. (“CITGF Holding”). CITGF Holding
owns 100P of CITGF Petroleum Corporation (“CITGF
Petroleum”). PDVSA is a foreign corporation based
in Venezuela. PDVH, CITGF Holding, and CITGF
Petroleum are Delaware corporations.

B0 ,itigation +gainst P56H

Crystallex brought this suit against PDVH 2  in the District
of Delaware, alleging that PDVH had violated DUFTA's

prohibition against fraudulent transfers. 3  According to
Crystallex, Venezuela realized that it was “facing billions
of dollars in liability from the numerous arbitration
proceedings arising from its repeated expropriation of
foreign investments,” including the Crystallex proceeding.
A30. “Fn numerous occasions, Venezuelan government
officials stated publicly that Venezuela would refuse to
pay any anticipated arbitral award against it and would
proactively thwart efforts to enforce such awards.” A40.

2 PDVSA and CITGF Holding were also named as
defendants in the original suit. The District Court
dismissed Crystallex's claims against PDVSA and
CITGF Holding. Those rulings are not before us on
appeal.

3 Crystallex also alleged claims of common law civil
conspiracy against the three defendants. The District
Court dismissed those claims against all three
defendants. Those rulings are not before us on appeal.

“As part of [its] plan to thwart enforcement,” Venezuela
orchestrated a series of debt offerings and asset
transfers among PDVSA, PDVH, CITGF Holding, and
CITGF Petroleum. A30. Specifically, Venezuela sought
to “monetize its interests in CITGF [Petroleum],” its
largest United States-based asset, and repatriate the
proceeds. A40. To this end, Venezuela “enlisted its alter
ego PDVSA,” who in turn “directed its wholly-owned
subsidiary PDVH to direct its wholly-owned subsidiary

CITGF Holding to issue O2.8 billion in debt.” 4  A31.
CITGF Holding, in turn, transferred the proceeds from
the issuance of debt to its parent PDVH as a shareholder
“dividend.” A31. PDVH then declared a dividend of
the same amount to its parent PDVSA, a Venezuelan
corporation and the alleged alter ego of Venezuela,
thereby repatriating the money to Venezuela and shielding
it from an enforcement action in the United States. ���
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4 The mechanics of the O2.8 billion debt offering were
fairly complex. However, the net result was that
CITGF Petroleum was left with negative shareholder
equity and rendered insolvent, with most its value
transferred to CITGF Holding.

These transactions formed the basis of Crystallex's
DUFTA claim against PDVH. As a result of these
transfers, “nearly O2.8 billion in RdividendsS ended up in
the hands of PDVSA (and therefore Venezuela) outside
the United States where they could not be reached by
Venezuela's creditors.” A43. Under DUFTA,

A transfer made or obligation
incurred by a debtor is fraudulent
as to a creditor, *(3  whether
the creditor's claim arose before
or after the transfer was made or
the obligation was incurred, if the
debtor made the transfer or incurred
the obligation ... [w]ith actual intent
to hinder, delay or defraud any
creditor of the debtor. 6 Del. C. §
1304.

C0 5istrict Court 5enies P56H7s 8otion to 5is.iss

PDVH moved to dismiss the complaint for failure to state
a claim under Federal Rule of Civil Procedure 12(b)(6).
It argued that Crystallex had failed to state a claim under
DUFTA because the allegedly fraudulent transfer was not
made “by a debtor”Mthat is, by VenezuelaMas required

by the statute. 6 Del. C. § 1304(a). 5  The District Court
denied PDVH's motion to dismiss, concluding that there
had indeed been a transfer “by a debtor.” 	r
��
��e�������
	�r�������e�r��e����e��e�e��e�
�� �!�, 213 F.Supp.3d 683
(D. Del. 2016).

5 PDVH's Hotion to Dismiss contained two additional
arguments. First, it argued that the transfer from
PDVH to PDVSA did not involve property “of a
debtor,” as required by the statute. The District Court
reDected this argument, and PDVH does not challenge
this legal analysis on appeal. Second, PDVH argued
that the DUFTA claim was preempted by the
attachment immunity provisions of the Foreign
Sovereign Immunities Act (“FSIA”). The District
Court reDected this argument as well. PDVH appeals
that decision. Because we will reverse the District

Court's order based on the DUFTA claim, we need
not reach the FSIA issue.

In reaching this conclusion, the District Court first
correctly stated that Crystallex's only potential debtors
were Venezuela and its alleged alter ego PDVSA.
	r
��
��e�, 213 F.Supp.3d at 691. Therefore, “in the
narrowest sense of the term,” none of the transfers were
“directly undertaken RbyS the Rdebtor.S ” ��� Nonetheless,
the District Court found that PDVHMa “non-debtor
transferor”Mcould be liable under DUFTA for its
dividend transfer to PDVSA. ��� at 693. In support of
this conclusion, the District Court noted that “DUFTA
includes within its ambit Rindirect ... mode(s) ... of
disposing of or parting with an asset or an interest in
an asset.S ” ��� at 691 (quoting 6 Del. C. § 1301(12)). It
also cited HerriamTWebster's definition of the word “by,”
which includes “through the agency or instrumentality of”
and “on behalf of.” ��� Given the alleged “extensive, if
not dominating, involvement” of the debtor Venezuela,
the PDVH transfer was executed by an “instrumentality”
of the debtor or on its “behalf.” ��� Therefore, the District
Court reasoned, the transfer from PDVH to PDVSA was
“a transfer made in every meaningful sense Rby a debtor,S ”
despite the fact that PDVH was ��� in fact a debtor. ��� at
691T92. Finally, the District Court noted that its holding
was in line with the purpose of DUFTA, which “broadly
provides for the application of Rthe principles of law and
equity.S ” ��� at 692.

PDVH filed a motion to certify the District Court's Frder
for interlocutory review pursuant to 28 U.S.C. § 1292(b),
arguing that the District Court incorrectly concluded
that DUFTA extends to transfers by non-debtors. After
briefing and oral argument, the District Court granted
PDVH's motion, and we accepted PDVH's petition for
permissive review.

//0 +nalysis 6

6 We review a District Court's denial of a Rule 12(b)
(6) motion to dismiss �e� ����. "�#�	�� ���$
��%
&
$�r��'i�e�	�r��, K99 F.3d 236, 242 (3d Cir. 2015).
We “accept all factual allegations as true, construe the
complaint in the light most favorable to the plaintiff,
and determine whether, under any reasonable reading
of the complaint, the plaintiff may be entitled to
relief.” $
��%
&�$�r��'i�e, K99 F.3d at 242.
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[1]  [2] While we acknowledge the appeal to equity that
the District Court and *($  our dissenting colleague
have expressed, we are compelled to conclude that we
must reverse the District Court's Frder denying PDVH's
motion to dismiss, because transfers by non-debtors are
not fraudulent transfers under DUFTA as it has been
interpreted by the Delaware courts. To survive a motion to
dismiss, a plaintiff must allege each “required element” of
his claim. �%i��i������	�
�����!��e(%e�
, 515 F.3d 224, 234T
35 (3d Cir. 2008). The DUFTA statute reads, in relevant
part:

A �r
���er made or obligation
incurred )
�
��e)��r is fraudulent as
to a creditor, whether the creditor's
claim arose before or after the
transfer was made or the obligation
was incurred, if the debtor made the
transfer or incurred the obligation ...
*'+i�%�
,��
��i��e�� to hinder, delay
or defraud any creditor of the
debtor. 6 Del. C. § 1304 (emphasis
added).

In order to withstand a motion to dismiss a claim under
DUFTA, therefore, Crystallex must successfully plead
three things: (1) a transfer, (2) by a debtor, (3) with actual
intent to hinder, delay, or defraud a creditor. This case
turns on the meaning of the second element, “by a debtor.”

[3]  [$]  [%]  [&] Based on the decisions of the Delaware
Chancery Court and other Delaware state law principles,
we conclude that the transfer by non-debtor PDVH to
PSVHA was not a fraudulent transfer under DUFTA.
“Fur role in diversity cases is to apply state law.”  %eri�
�
��� -./�0e�
��, 609 F.3d 239, 254 (3d Cir. 2010). “A
federal court under Erie is bound to follow state law
as announced by the highest state court.” E�'
r��� ��
12�E- !��33	, 49K F.3d 355, 361 (3d Cir. 200K). “[I]f
that state's highest court has not provided guidance, we
are charged with predicting how that court would resolve
the issue.” ���re�E�er(
�"���re�1���i�(��	�r��, 842 F.3d
24K, 253T54 (3d Cir. 2016). In doing so, we must give
“due deference” to the intermediate state courts' rulings.
���re�0
4�'4
, K54 F.3d 143, 148 (3d Cir. 2014). “This
standard places a significant constraint on us[.]”  %eri�
�,
609 F.3d at 254 (quoting 5e'e�,�r���,�����/
r���4e�, 51K
F.3d 6K2, 6K6 n.4 (3d Cir. 2008)). “Unlike our role in
interpreting federal law, we may not Ract as a Dudicial

pioneerS in a diversity case.”  %eri�
�, 609 F.3d at 254
(citation omitted).

Crystallex alleges that PDVH's transfer to PDVSA was
part of a scheme, designed in part by Venezuela, to
transfer O2.8 billion out of the United States, placing it out
of the reach of Crystallex or other creditors attempting
to enforce a Dudgment against Venezuela. It alleges that,
“[t]ogether, [Venezuela, through its alter ego] PDVSA,
PDVH, and CITGF Holding ... devised a scheme” to
liquidate the value of CITGF Petroleum, Venezuela's
largest United States-based asset. A31, A41. Pursuant to
this “strategy concocted by PDVSA, PDVH, and CITGF
Holding,” CITGF Holding would transfer billions of
dollars to PDVH “where, in turn, those funds would be
paid as a dividend to PDVH's direct parent[,] ... moving
the funds to PDVSA outside the United States.” A41.

But more important is what Crystallex does not allege. It
does not allege that PDVH is a debtor or otherwise liable
for the arbitral Dudgment Crystallex has obtained against
Venezuela. Absent is any allegation that Venezuela or

PDVSAMthe only potential debtors K Mtransferred any
*(%  property. Instead, Venezuela, through its alleged

alter ego PDVSA, re,ei�e� the O2.8 billion in question.
The transfer was clearly alleged to have been )
 the
non-debtor PDVH. As an initial matter, this transaction
seems to lack the principal harm visited upon creditors
in a fraudulent transfer, namely the debtor's alienation of
an asset otherwise available to pay its debts. Here, the
alienation complained of was geographical. It was not
technically a transfer )
 the debtor but a transfer �� the
debtor which, by virtue of international law, resulted in
the assets being out of the reach of creditors. This situation
is not covered, or contemplated, by DUFTA.

K PDVSA was not involved in the arbitration
proceeding. But if we accept as true Crystallex's
allegation that PDVSA is the alter ego of Venezuela,
it is at least theoretically possible that PDVSA could
be liable for the arbitration award as well.

The allegations in the complaint raise two questions. First,
can a transfer by a non-debtor such as PDVH constitute
a fraudulent transfer under DUFTAN If not, we then
ask whether the allegations in the complaint, whereby
the debtor Venezuela devised the scheme, can state a
claim for relief under DUFTA based on either an aiding
and abetting or a conspiracy theory. The answer to both
questions is no.
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+0 9on:5e;tor ,ia;ility <nder 5<F1+

Although the Delaware Supreme Court has not had the
opportunity to consider whether non-debtor transferors
can commit fraudulent transfers under DUFTA, the
Chancery Court has answered that question in the
negative.  ee�E�(e'
�er�.r�'�%�	
�i�
���
r��er�����1���.�
	
�i�
��� ��,�, C.A. No. 3601-VCS, 2010 WL K20150,
at U2 (Del. Ch. Har. 3, 2010) (“By its own terms, the
Delaware Fraudulent Transfer Act only provides for a
cause of action by a creditor against debtor-transferors
or transferees.”); ��� re�$i,4e��#r���, No. Civ. A. 2515-
VCS, 2008 WL 46984KK, at UKT8 (Del. Ch. Fct. 16, 2008)
(“in order to have a fraudulent transfer claim, one must
have a valid claim against the person ... alleged to have

fraudulently made the transfer”). 8

8 Although these and several other Chancery Court
opinions we rely on are unpublished, Delaware
courts give such opinions substantial precedential
weight.  ee� !�r
%
&i
�� ��� 1�2� 6� 	��, 531 A.2d
1204, 120K (Del. Ch. 198K) (“An unreported decision
[is] entitled to great deference”); 1T4 Corp. and
Commercial Practice in DE Court of Chancery §
4.04, Lexis (201K) (“The mere fact that a case is
not reported should not be taken to suggest that
unpublished decisions are without precedential value.
Emphatically to the contrary, unpublished letter
and memorandum opinions, and even some oral
rulings from the bench, are afforded a considerable
precedential weight [in Delaware], especially in view
of the fact that unreported decisions often are the only
authority on point where novel issues are involved”).
In predicting how the Delaware Supreme Court
would resolve this issue, we thus give such opinions
substantial precedential weight as well.

The Chancery Court has also reDected fraudulent transfer
claims against non-debtor transferors under analogous
provisions in the federal Bankruptcy Code, 11 U.S.C.A.
§ 548.  ee� �ri�(��e
��E��
�e��33	����E,%�7�#�1���i�(��
33	, C.A. No. K994-VCN, 2016 WL K69586, at U3 (Del.
Ch. Feb. 18, 2016), 
����� ��)� ��&. /�
��er� ��� E,%�7�#
1���i�(��� 33	, No. 133, 2016 WL K18991K (Del. Dec.
12, 2016) (reDecting a fraudulent conveyance claim against
a non-debtor subsidiary of the debtor parent company).
 ee�
�������re���
��ei��������	�r��������!��	
�i�
��	��, 366
B.R. 318, 326 (Bankr. D. Del. 200K), 
����� 388 B.R. 46 (D.
Del. 2008), 
���� 590 F.3d 252 (3d Cir. 2009) (dismissing

state and federal fraudulent transfer claims because the
allegedly fraudulent transfer was made by a non-debtor).

['] Although Crystallex's claim arises under DUFTA, not
the Bankruptcy Code, *(&  these decisions are instructive.
The relevant DUFTA and Bankruptcy Code provisions
are nearly identical, and Delaware courts have interpreted
and applied them uniformly. 	�&�
re 11 U.S.C. § 548 'i�%
6 Del. C. §§ 1302T1306. “Because Delaware has adopted
the Federal UFTA, a statute that was itself modeled
on Section 548 of the Bankruptcy Code ... Delaware
courts generally recognize that our state and the federal
fraudulent transfer statutes' principles are substantially
the same.” /i8����(�3ee���� �, C.A. No. N14C-08-1K3
PRW, 2016 WL 680624K, at U3 (Del. Super. Ct. Nov. 1K,
2016).  ee� 
��� ��� re� �1�� 1e
��%,
re� 	�r��, 128 Fed.
Appx. 839, 84K (3d Cir. 2005) (“We need not discuss the
provisions of the Delaware Fraudulent Transfer Act ...
because they are substantially the same as the relevant
parts of the Bankruptcy Code”). DUFTA is “virtually
a carbon copy of the fraudulent transfer law under the
Bankruptcy Code” and “the result under Delaware law
should be the same as the outcome under the Bankruptcy
Code.” ��� re�#r
,e� ������1���i�(��� ��,�� ���9�'�	%e&i,
�
	��, 28K B.R. 98, 105 n.5 (Bankr. S.D.N.L. 2002). Just
as the Chancery Court has found that a non-debtor
transferor is not liable under the Bankruptcy Code, a non-
debtor transferor is not liable under DUFTA.

Here, Crystallex has failed to allege that PDVH is a debtor
or that PDVH would otherwise be liable to Crystallex for
any Dudgment against Venezuela. The Dissent notes that
no Delaware case has specifically “held that non-debtor
transferors are immune from liability under the Act.”
Dissenting Fp. at 92. But the question here is not one
of immunity. Rather, we must decide whether a transfer
by a non-debtor fits within the statutory definition of
a fraudulent transfer in the first place. Because relevant
Delaware precedent makes it clear that the answer to
this question is “no,” non-debtor PDVH simply could
not have committed a fraudulent transfer in violation of
DUFTA.

[(] In addition, reading “by a debtor” broadly enough to
allow a non-debtor subsidiary transferor (here, PDVH)
to be liable, simply because its parent company (here,
Venezuela, through its alter ego PDVSA) is a debtor,
would undermine a fundamental precept of Delaware
corporate law: parent and subsidiary corporations are
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separate legal entities. As the District Court correctly
noted, “Delaware public policy does not lightly disregard
the separate legal existence of corporations.” 	r
��
��e�,
213 F.Supp.3d at 690 (quoting  �ri�(��e
��E��
�e, 2016
WL K69586, at U3 n.35). “Persuading a Delaware court to
disregard the corporate entity is a difficult task.” $
��
,e
e�� re��� 	e�,�&�	
)�e� ��,�&e� �
r��er�� ��� ���$���, K52
A.2d 11K5, 1183 (Del. Ch. 1999) (internal quotation marks
omitted). Delaware law “tends to accord dignity to legal
entities except in cases in which the traditional law of
piercing the corporate veil is met.” 1
r��1���i�(�	��� ��
9re�e����r�%
&�3
&)er����,�� C.A. No. 11514, 1992 WL
12K56K, at n.11 (Del. Ch. 1992). Such cases are rare, and
include situations where the subsidiary is a mere “alter
ego” of the parent.  ee 0
)����-�(e���6�	��� ���#e�
�
!&��E�er(
�	�r��, CIV A No. 85K8, 1990 WL 4426K (Del.
Ch. 1990) (describing possible grounds for piercing the
corporate veil under Delaware law). Crystallex alleges in
great detail that �9� ! is Venezuela's alter ego. But that
is beside the point. Tellingly, it does not allege that PDVH
is Venezuela's or PDVSA's alter ego or any other basis on
which we could “pierce the corporate veil.” Absent such
allegations, we are unwilling to disregard PDVH's distinct
corporate identity and attribute to it the actions of the
debtor.

*('  Crystallex's remaining arguments for interpreting
DUFTA to cover non-debtor transferors are also of no
avail. First, Crystallex urges that non-debtor transferors
are covered by DUFTA because § 130K(c) of the statute
shows that the legislature contemplated such liability.
Under § 130K(c), “a creditor shall have no right to relief
against any trustee, attorney or other advisor who has
not acted in bad faith on account of any transfer.” 6
Del. C. § 130K(c). According to Crystallex, the inverse
must be true: non-debtorsMnamely, trustees, attorneys,
or other advisorsMwho have acted in bad faith can be
liable under DUFTA. This argument fails. First, this
section of the statute does not affirmatively authorize
suits against non-debtors. Second, even if it did authorize
such suits, Crystallex does not allege that PDVH was a
trustee, attorney, or other advisor. Horeover, we question
the continued validity of this portion of the statute. As
PDVH argues, since its enactment in 1999, § 130K(c) may
have been rendered “surplusage” by Delaware case law
finding that DUFTA only provides a cause of action
against debtors, thereby shielding advisors from liability.
 ee Reply Br. for Appellant at 21 (citing E�(e'
�er, 2010
WL K20150, at U2).

Similarly, Crystallex argues to no avail that § 1308 of
the statute supports non-debtor liability. Section 1308
provides that transferees are not liable under the statute if
they received title in good faith for equivalent value. 6 Del.
C. § 1308. Crystallex seems to suggest that since good faith
transferees are not liable under the statute, relief should be
afforded against bad faith non-debtor transferors.  ee 6
Del. C. § 1308. But this is a non sequitur. Horeover, there
simply is no support for subDecting bad faith non-debtor
transferors to liability under the Delaware case law. We
are not permitted to “act as a Dudicial pioneer” when
applying state law, and are therefore unwilling to expand
the statute to cover bad faith non-debtor transferors.
 %eri�
�, 609 F.3d at 253.

Nor are we persuaded by Crystallex's claim that courts
in other Durisdictions have found non-debtor transferors
liable under similar fraudulent transfer statutes. Crystallex
cites only two such cases: .��ierre�����.i�e��, 1 F.Supp.2d
10KK (S.D. Cal. 1998), and ��� re�	
r���e��	
��
�	��� �
$e)er, 38 B.R. 92K (E.D.N.L. 1984). Those case are not
binding on us, nor would they be binding on the Delaware
Supreme Court. Regardless, these cases are inapposite.
The defendant bank in .��ierre� did not argue that it
was not liable under the California fraudulent transfer
statute, Cal. Civil Code § 3439, based on its non-debtor
status. Instead, it argued that the fraudulent transfer
claim against it should be dismissed because the main
remedy available under the statute did not apply to a
non-transferee such as the bank. .��ierre�, 1 F.Supp.2d
at 108K. The court reDected this argument, finding that i�
the bank was liable under the statute, the bank could still
be subDect to alternative remedies. ��� It did not have to
determine whether the non-debtor bank could be liable
under the statute. 	
r���e� is also distinguishable. In that
case, the court allowed a fraudulent transfer claim to
proceed against a non-debtor, but it based its decision on
the fact that the transferor was the debtor's attorney, owed
the debtor a fiduciary duty, and “was de facto in control
of the debtor” at the time of the transfer. 38 B.R. at 938.
Those facts are not present here, nor does the Delaware
case law hint at broadening the concept of “by a debtor”
in such a fact pattern.

Even if we were to consider out-of-Durisdiction cases, the
maDority of courts that have considered the issue have
reDected non-debtor transferor liability.  ee�� e�(�, *((
"erri������'e��8"erri, No. HHVCV116006351S, 2012 WL
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3854425 at U4 (Conn. Super. Ct. July 30, 2012) (striking a
fraudulent transfer claim against a non-debtor transferor
and finding no support for the position that “a third party
can be liable for making a fraudulent transfer as to a
party to whom the third party is not a debtor”); "��&
r
6�!���,���33�����1��)er(, KK6 So.2d 112, 118 (Ala. 2000),
��err��e�������%er�(r������)
�$%i�e� 
����.r����33	���
�� ���33	, 32 So.3d 5 (Ala. 2009) (reDecting a fraudulent
transfer claim and finding “no case in which the provisions
of the Alabama Uniform Fraudulent Transfer Act have
been extended to apply to transferors other than the
debtor”); ,�� 1e
��%,�����������,�, 201 B.R. 19, 21 (Bankr.
D. Hass. 1996) (finding that the transfers at issue were
“not transfers by the Debtor and hence are immune from
fraudulent transfer attack” under the federal Bankruptcy
Code).

We also decline to rely on the broader dictionary
definition of “by”Mwhich includes “through the agency
or instrumentality of” and “on behalf of”Mto extend
DUFTA to cover non-debtor transferors. First, we do not
read the allegations in the complaint to actually aver that
PDVH acted as an agent or “on behalf of” Venezuela.
Second, we need not resort to dictionary definitions where
the Delaware courts have clearly indicated that “by a
debtor” means that the debtor itself must have made the
transfer.

Finally, we reDect Crystallex's argument that DUFTA's
“broad remedial purpose” should cause us to declare the
transfer fraudulent. Br. for Appellant, 3K. We also decline
to find the non-debtor transfer here fraudulent based
on equitable considerations, as our dissenting colleague
suggests. Dissenting Fp. at 93T94. It is true that “DUFTA
grants a court Rbroad latitudeS for the court to craft a
re&e�
,” 3
4e�#re
��re�1���i�(���3�������"����r
�1i���.�
33	, C.A. No. 6546-VCL, 2014 WL 51921K9 (Del. Ch.
Fct. 10, 2014) (citation omitted) (emphasis added), and
“leaves considerable leeway for the exercise of equitable
discretion” in doing so. ��� re�0�)i�
,�i�e�0e�i
�� 33	,
C.A. No. 5K25-VCP, 2013 WL 29K950 (Del. Ch. Jan.
25, 2013).  ee�
��� 6 Del. C. § 130K(a)(3)(c) (courts may
invoke equitable principles to craft “[a]ny [ ] relief the
circumstances may require”). But having broad latitude
to craft a remedy for a DUFTA violation does not
necessarily mean we have broad latitude to determine
what fits within the contours of the statute in the first
place. Horeover, the Chancery Court is a court of equity.
 ee 10 Del. C. § 341 (“The Court of Chancery shall have

Durisdiction to hear and determine all matters and causes
in equity.”). It has had the opportunity to conclude, as an
equitable matter, that DUFTA covers transfers by non-
debtors. But, so far, it has not. Delaware courts have
closed the door to non-debtor transferor liability under
the state statute, and we are not free to open it.

Sidestepping the “by the debtor” requirement, Crystallex
looks to other elements of the statute in an attempt
to cover the transaction. First, Crystallex focuses on
the “transfer” element. It points to the statute's broad
definition of “transfer,” which includes both direct and
indirect transfers, and argues that the indirect transfer
here is therefore covered by the statute.  ee 6 Del. C.
§ 1301(12) (“ RTransferS means every mode, direct or
indirect, ... of disposing of or parting with an asset or
an interest in an asset”). The Dissent cites this language
as well, arguing that our interpretation reads the term
“indirect” out of the statute. Dissenting Fp. at 93. But this
argument conflates two separate elements of a DUFTA
claim: (1) a transfer (2) made by the debtor. In other
words, DUFTA may cover an indirect transfer, but that
transfer must nonetheless be made “by a debtor” in order
to be *()  cognizable under the statute. Nothing in the
complaint suggests that Venezuela, the debtor, transferred
an asset directly or indirectly. Indeed, it was the recipient
of the assets.

Crystallex also understandably focuses on the intentional
nature of the transactionMto remove assets from the
United States to Venezuela where they would not be
subDect to execution by Venezuela's creditors. Crystallex
points to various “badges of fraud,” including the fact
that several Venezuelan officials publicly said that the
government would not pay any arbitral awards and
that the purpose of the transfers was to shield CITGF
Petroleum from potential arbitration Dudgments. A40T
41, A62. Certainly, the intent behind this series of
transactions was to hinder creditors. It may be tempting to
conclude that PDVH's transfer to PDVSA was therefore
a fraudulent transfer under DUFTA. But these badges
of fraud go to only one of the three necessary elements
of a DUFTA claimM“actual intent” to hinder, delay
or defraud any creditor of the debtor. 6 Del. C. §
1304. Despite detailed allegations of intent, Crystallex's
DUFTA claim against PDVH nonetheless fails because it
does not allege a transfer “by a debtor.”
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B0 12eories o= +iding and +;etting
and Conspiracy <nder 5<F1+

We now must decide whether Crystallex's complaint
nonetheless states a DUFTA claim against PDVH, given
the debtor Venezuela's alleged role in the transfer scheme.
Crystallex clearly alleges that “Venezuela, through its
alter ego, PDVSA, perpetrated this transfer to hinder or
delay Crystallex's ability to enforce its arbitration award.”
A34. Venezuela “devised” the scheme and “enlisted” its
alter ego PDVSA to “extract as much value as possible
from CITGF.” A31. PDVSA did so by “orchestrating” a
series of transfers that “converted CITGF's value to cash,
then removing those funds from the United States and
transferring them into PDVSA's coffers in Venezuela.”
A31. “All of the steps in this fraudulent transfer were
planned out ... and were part of a single scheme” to benefit
Venezuela. A43.

[)] The issue thus becomes whether a claim under
DUFTA can be stated where the debtor orchestrated a
scheme whereby a non-debtor transferred assets to the
debtor. Presumably, this would be based on a theory
of aiding and abetting the transfer, or on a theory of
conspiracy. The Dissent would find that “even though
PDV Holding was not a debtor to Crystallex, it clearly
facilitated the fraudulent transfer and is therefore a proper
defendant in this case.” Dissenting Fp. at 91. However,
according to Delaware courts, a DUFTA claim based
on a theory of non-principal liability is not cognizable
under the statute. The Chancery Court has foreclosed the
possibility of aiding and abetting liability under DUFTA.
E�(e'
�er, 2010 WL K20150 at U2 (“[T]he Delaware
Fraudulent Transfer Act does not create a cause of
action for aiding and abetting or conspiring to commit, a
fraudulent transfer.”); #re�'i,4�!&eri,
�3i�i(
�i���#r���
��� Er����6�:���(�� 3�3���, 906 A.2d 168, 203 (Del. Ch.
2006) (“Despite the breadth of remedies available under
state and federal fraudulent conveyance statutes, those
laws have not been interpreted as creating a cause of action
for Raiding and abetting.S ”), Nor can Crystallex succeed
on a theory of conspiracy, as the Chancery Court has
specifically ruled to the contrary.  ee�;�
�r
��� �r�,��re�
�r���,���	�������er�i�� 102 A.3d 155, 203 (Del. Ch. 2014)
(“Under Delaware law, a conspiracy cannot be predicated
on fraudulent transfer”).

We must give due deference to the Delaware courts'
opinions on these issues of *)>  state law, and these
opinions limit DUFTA to transfers by debtorsMwhich
PDVH is not alleged to be. We cannot extend DUFTA
beyond these confines. “We leave to ... the state
legislatures and, where relevant, to the state courts the task
of expanding or restricting liability [theories].” $i��ie'�4i
���5�%��80
��i��e�	�r��, K59 F.2d 2K1, 2K4 (3d Cir. 1985).
Crystallex has failed to successfully plead a transfer “by a
debtor” and thus failed to successfully plead a fraudulent
transfer claim against PDVH under DUFTA.

///0 Conclusion

For the foregoing reasons, we will reverse the order of
the District Court and remand for further proceedings
consistent with this opinion.

FUENTES, Circuit Judge, dissenting.
Crystallex, a Canadian company, owned the exclusive
rights to Las Cristinas, a gold mine in the Republic of
Venezuela (“Venezuela”). According to the complaint,
the mine has one of the largest unmined gold reserves
in the world, between 1K and 26 million ounces of gold.
For nearly a decade, Crystallex invested more than O640
million to develop the mine. However, despite Crystallex's
many applications, Venezuela never issued the permits
needed to extract and sell gold. Eventually, claiming that
Crystallex had stalled progress on the mine's development,
Venezuela terminated Crystallex's mining agreement and
seized the mine. According to Crystallex, this was all
part of Venezuela's scheme to expropriate its substantial
investment.

Following the seizure, Venezuela transferred Crystallex's
interest in the mine to PetrQleos de Venezuela, S.A.
(“PetrQleos”), a state-owned company. PetrQleos, in turn,
sold 40P of that interest to the Venezuelan Central Bank
for O9.5 billion. Venezuela's seizure forced Crystallex into
bankruptcy. Having lost its entire investment in the mine,
Crystallex brought an arbitration against Venezuela under
a treaty between Canada and Venezuela. Ultimately,
the arbitration tribunal found that Venezuela's conduct
violated the treaty and awarded Crystallex over O1.2

billion in damages. 1
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1 The District Court for the District of Columbia
later confirmed the award and entered Dudgment in
Crystallex's favor for over O1.2 billion.  ee�	r
��
��e�
������ 	�r��� ��� ���i�
ri
�� �e��)�i,� ��� �e�e��, 244
F.Supp.3d 100, 105 (D.D.C. 201K). As of this writing,
Venezuela's appeal of that decision is pending.

While the arbitration was pending, Venezuela repeatedly,
including through its former President Hugo ChWvez,
maintained that it would refuse to pay any arbitration
award. To that end, Venezuela devised a fraudulent
scheme to transfer O2.8 billion out of the United States.
It did so through a complex series of debt offerings and
dividend transfers involving PetrQleos and its wholly-
owned Delaware subsidiaries, Citgo Holding, Inc. (“Citgo
Holding”) and defendant PDV Holding, Inc. (“PDV

Holding”). 2  Venezuela's purpose was clear: to move its
assets out of the United States to prevent Dudgment
creditors like Crystallex from executing upon them.

2 Interestingly, the bond offering materials said that
“no assurance can be given that any of the
[t]ransactions would not be challenged as a fraudulent
transfer.” AT44.

The following diagram depicts the flow of funds from the
United States to Venezuela as alleged by Crystallex:

*)1

Against this background, the maDority holds that
Crystallex cannot assert a claim against PDV Holding
Mthe only remaining defendant in this caseMunder
the Delaware Uniform Fraudulent Transfer Act (the
“Fraudulent Transfer Act” or the “Act”) because PDV
Holding, a Delaware corporation, was merely a non-
debtor transferor, and not a debtor or transferee, in the
fraudulent scheme. I disagree. I would affirm the District
Court.

I would conclude that Crystallex has adequately pled a
claim under the Fraudulent Transfer Act against PDV
Holding, a direct participant in the fraudulent transfer.
Specifically, as the District Court found, PDV Holding's
issuance of a O2.8 billion dividend to PetrQleos, at
Venezuela's direction, was a “transfer” of debtor property
“by a debtor” under the Fraudulent Transfer Act. And,
like the District Court, I would find that even though
PDV Holding was not a debtor to Crystallex, it clearly
facilitated the fraudulent transfer and is therefore a proper
defendant in this case.

As I view the facts, it cannot be that the Fraudulent
Transfer Act, which is firmly grounded in principles
of equity, leaves CrystallexMthe victim of a purposeful
and complicated fraudMwithout any remedy for PDV
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Holding's role in transferring O2.8 billion out of the United
States to avoid Venezuela's creditors. The Fraudulent
Transfer Act does not support such a result.

However, today the maDority signals that a party, such as
PDV Holding, may knowingly participate in a fraudulent
*)2  transfer so long as it is not a debtor. Indeed, a

consequence of the maDority's holding is that, under the
Fraudulent Transfer Act, a foreign sovereignMsuch as
VenezuelaMis free to fraudulently repatriate assets, so
long as the party making the transfer is a non-debtor.
That result does not comport withMbut rather is wholly
contrary toMthe Act's broad remedial purpose.

Horeover, I believe the maDority is wrong as a matter of
law. According to the maDority, the “Delaware courts have
closed the door to non-debtor transferor liability under”

the Fraudulent Transfer Act. 3  I cannot agree. None of
the cases cited by the maDority have held that non-debtor
transferors are immune from liability under the Act.

3 HaD. Fp. at 88T89.

To the contrary, the committee that drafted the Uniform
Fraudulent Transfer Act, the model statute on which
the Fraudulent Transfer Act is based, plainly stated that

its remedies are not exclusive. 4  Indeed, the Fraudulent
Transfer Act grants courts broad latitude to craft remedies
in response to fraudulent transfers. Specifically, the
Act provides that courts may craft “[a]ny [ ] relief

the circumstances may require.” 5  What's more, as the
District Court noted, the Act states that “principles of law
and equity” should be used to “supplement its provisions”

unless “displaced by the [Act's] provisions.” 6

4  ee Unif. Fraudulent Transfer Act § K cmt. 1 (1984)
(“The remedies specified in this section are not
exclusive.”). The Uniform Fraudulent Transfer Act,
which was promulgated by the National Conference
of Commissioners on Uniform State Law in 1984, has
been adopted in all but a handful of states.

5 6 Del. C. § 130K(a)(3)(c).

6 ��� § 1310.

Importantly, the Fraudulent Transfer Act does not,
by its own terms, bar a claim against a non-debtor
transferor such as PDV Holding. Thus, in keeping
with the Act's requirement that courts “supplement its

provisions” with the “principles of law and equity,” we
must determine whether, assuming the fraudulent transfer
scheme occurred as alleged, it was appropriate for the
District Court to conclude that defendant PDV Holding's

“continued presence in this action is appropriate.” K

K AT13.

Because I would hold that the answer is yes, I respectfully
dissent.

/0 Crystalle? Stated a Fraudulent 1rans=er +ct Clai.

I completely agree with the District Court that Crystallex
pled a Fraudulent Transfer Act claim against PDV
Holding. I also agree with the District Court that PDV
Holding's non-debtor status does not (and should not)
shield it from liability for its fraudulent repatriation
of O2.8 billion to PetrQleos, a Venezuelan state-owned
company.

+0 12e 5ividend to Petr@leos Aas a B1rans=erC

Under the Fraudulent Transfer Act, a “transfer” includes
“every mode, direct or indirect ... of disposing of or parting

with an asset or an interest in an asset.” 8  “Asset” is

defined broadly as “property of a debtor.” 9  The District
Court found that PDV Holding's O2.8 billion dividend
to PetrQleos involved the “property of a debtor,” and
therefore, was a “transfer” under the Act. I agree with that
conclusion, and PDV Holding does not challenge it on
appeal.

8 6 Del. C. § 1301(12).

9 ��� § 1301(2).

*)3  B0 12e 1rans=er Aas 8ade BBy a 5e;torC

The maDority first holds that Crystallex's claim fails
because the O2.8 billion dividend to PetrQleos was made
by PDV Holding, not PetrQleos itself, and thus not “by
a debtor” under the Fraudulent Transfer Act. I disagree.
In my view, and consistent with the Act, PDV Holding's
dividend to PetrQleos, as requested by Venezuela, was
an i��ire,� transfer “by a debtor.” As such, it is a clear
violation of the Act.
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A transfer must be “by a debtor” to be actionable under
the Act. As the District Court noted, a “transfer” includes
“every mode, direct or i��ire,� ... of disposing of or parting

with an asset or an interest in an asset.” 10  The maDority's
interpretation of “by a debtor” reads the term “i��ire,�”
out of the Act. This result does not comport with our
practice of “avoid[ing] interpretations that effectively read

words out of a statute.” 11

10 ��� § 1301(12) (emphasis added).

11 <�i�e�� �
�e�� ���#

��r, 686 F.3d 182, 193 (3d Cir.
2012).

Further, the Act does not define the phrase “by a
debtor.” “When words are left undefined, we have
turned to Rstandard reference works such as legal and
general dictionaries in order to ascertainS their ordinary

meaning.” 12  In fact, this approach mirrors the Delaware
Supreme Court's method for interpreting undefined words

in statutes. 13  HerriamTWebster's dictionary defines “by”

to include “on behalf of.” 14  As such, as the District Court
did, I would hold that a transfer is made “by a debtor”
under the Act when it is executed on the debtor's “behalf.”

12 Ei�� ��� #%�&����, K40 F.3d 118, 123 (3d Cir. 2014)
(quoting <�i�e�� �
�e�����.ei�er, 52K F.3d 288, 294 (3d
Cir. 2008)).

13  ee�	e�%
�� ��� �
�e, 911 A.2d K99, 801 (Del. 2006)
(“Under well-settled case law, Delaware courts look
to dictionaries for assistance in determining the plain
meaning of terms which are not defined[.]” (quoting
3�ri��
r��#�)
,,��	������!&��3e(
,
�"�����, 903 A.2d
K28, K38 (Del. 2006))).

14 HerriamTWebster's Collegiate Dictionary 15K (10th
ed. 1996).

Here, Crystallex alleges that PDV Holding's O2.8 billion
dividend to PetrQleos was part of a complex scheme
directed by Venezuela. Fn these facts, I would find that
PDV Holding's dividend to PetrQleos, sent on Venezuela's
behalf, was a transfer “by a debtor.” I find the maDority's

arguments to the contrary unconvincing. 15

15 The maDority argues that the scheme alleged “is not
covered, or contemplated, by [the Act]” because the
transfer went ����%e��e)��r. HaD. Fp. at 85. I disagree.
As noted, under the Act, a “transfer” includes “every
mode ... of �i����i�(� �� or parting with an asset.”

6 Del. C. § 1301(12) (emphasis added). The Act
does not define “disposing of.” But, in dictionary
terms, “dispose of” means “to place, distribute, or
arrange.” HerriamTWebster's Collegiate Dictionary
335 (10th ed. 1996). Here, PDV Holding's dividend
to PetrQleos caused the proceeds to be “placed”
in Venezuela. From this, I would hold that PDV
Holding's dividend falls within the Act because it
“dispose[d] of” Venezuela's property. To be sure,
since “transfer” also includes “parting with an asset,”
the phrase “disposing of” would be redundant if it
only captured the movement of property 
'

��r�&
�%e��e)��r.  ee�<�i�e�� �
�e������ee�e�, K52 F.2d 995,
998 (5th Cir. 1985) (“A statute should be read to
avoid rendering its language redundant if reasonably
possible.”).

C0 4Duity 5ictates 12at P56 Holding is ,ia;le <nder t2e
Fraudulent 1rans=er +ct

Horeover, I disagree with the maDority's holding that non-
debtor transferors, such as PDV Holding, are immune
from liability under the Act. Specifically, the maDority
asserts that “Delaware courts have closed *)$  the door

to non-debtor transferor liability under” the Act. 16

16 HaD. Fp. at 88T89.

In this regard, the maDority primarily relies on the
Delaware Chancery Court's decision in E�(e'
�er�.r�'�%

	
�i�
�� �
r��er�� 3���� ��� 1���.�� 	
�i�
��� ��,� 1K  In
E�(e'
�er, a minority owner of a corporation sought
to hold the corporation's former directors liable under
the Fraudulent Transfer Act for aiding and abetting the
corporation's sale of its assets to a senior lender. In
support of its aiding and abetting theory, the minority
owner alleged that the directors “conspired with” the
senior lender to cause the corporation “to run an unfair,

tainted sales process.” 18  However, the Court held that
the Act “does not create a cause of action for aiding and
abetting a fraudulent transfer, or conspiring to commit, a

fraudulent transfer.” 19  In E�(e'
�er, the Court observed
that “[b]y its own terms, the [ ] Fraudulent Transfer Act
only provides for a cause of action by a creditor against

debtor-transferors or transferees.” 20

1K C.A. No. 3601-VCS, 2010 WL K20150 (Del. Ch. Har.
3, 2010).

18 ��� at U1.
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19 ��� at U2.

20 ���

The maDority interprets this to mean that E�(e'
�er
definitively holds that non-debtor transferors such as
PDV Holding are immune from liability under the
Fraudulent Transfer Act. Admittedly, reading that
sentence in isolation gives this argument some facial
appeal. However, E�(e'
�er merely addressed whether
the Act recognizes an aiding and abetting claim. In fact,
it does not appear that the Delaware courts have ever
held that non-debtor transferors are immune from liability
under the Act.

Additionally, unlike the maDority, I do not interpret
Crystallex's complaint as alleging an aiding and abetting
or conspiracy claim against PDV Holding. Instead,
Crystallex asserts that PDV Holding �ire,��
��
r�i,i�
�e�
in the fraudulent scheme. Indeed, unlike the directors in
E�(e'
�er, Crystallex alleges that PDV Holding directly
conveyed O2.8 billion in dividend proceeds to PetrQleos in
Venezuela.

The maDority also relies on ���re�$i,4e��#r��� in asserting
that the Delaware Chancery Court has barred non-

debtor transferor liability under the Act. 21  However, ��
re�$i,4e�� #r��� only stands for the proposition that a
plaintiff cannot bring a fraudulent transfer claim unless

she is a creditor of the debtor. 22  ���re�$i,4e��#r��� does
not appear relevant to the question of whether the Act

recognizes non-debtor transferor liability. 23

21 C.A. No. 2515-VCS, 2008 WL 46984KK (Del. Ch. Fct.
16, 2008).

22 ��� at UKT8.

23 The maDority also cites  �ri�(� �e
�� E��
�e�� 33	
��� E,%�7�#� 1���i�(��� 33	, C.A. No K994-VCN,
2016 WL K69586 (Del. Ch. Feb. 18, 2016), in
stating that the Delaware Chancery Court “has [ ]
reDected fraudulent transfer claims against non-debtor
transferors under analogous provisions in the federal
Bankruptcy Code.” HaD. Fp. at 85. However, in
that case, the Court reDected the claim because the
assets did not belong to the debtor. Here, PDV
Holding's dividend to PetrQleos plainly involved
debtor property.

In my view, the Fraudulent Transfer Act is meant to
serve a broad remedial purpose with respect to the specific
circumstances of a fraudulent transfer. As the Delaware
Chancery Court has observed, the Fraudulent Transfer
Act “grants a court Rbroad latitudeS ... to craft a remedy
to Rput a creditor in the position *)%  she would have

been in had the fraudulent transfer not occurred.S ” 24

Horeover, the Act states that “the principles of law and
equity” should be used to “supplement its provisions”

unless “displaced by the [Act's] provisions.” 25  To that
end, the Act provides that courts may invoke equitable
principles to craft “[a]ny [ ] relief the circumstances may

require.” 26

24 3
4e� #re
��re� 1���i�(��� 3���� ��� "����r
� 1i��� .�
33	, C.A. No. 6546-VCL, 2014 WL 51921K9, at
U15 (Del. Ch. Fct. 10, 2014) (quoting !�(���� ��
!�(���, C.A. No. 3180-VCS, 2009 WL 458KK8, at U10
(Del. Ch. Feb. 20, 2009)); �ee�
�������re�0�)i�
,�i�e
0e�i
��33	, C.A. No. 5K25-VCP, 2013 WL 29K950,
at U32 (Del. Ch. Jan. 25, 2013) (“[The Fraudulent
Transfer Act] provides broad remedies to creditors
and leaves considerable leeway for the exercise of
equitable discretion.”).

25 6 Del. C. § 1310.

26 ��� § 130K(a)(3)(c).

Crystallex alleges that, after expending a substantial
amount of time and money in developing the long-
inoperable gold reserves at Las Cristinas, Venezuela
unlawfully usurped the mine and gifted it to PetrQleos,
which then sold 40P of that interest for a whopping O9.5
billion. To make matters worse, at the time Venezuela
seized Las Cristinas, Crystallex had yet to receive
any return on its investment because of Venezuela's
purposeful delays in issuing required permits. Horeover,
after Crystallex lawfully initiated an arbitration against
Venezuela, Venezuela concocted a fraudulent scheme to
repatriate O2.8 billion from PDV Holding to PetrQleos in

Venezuela. 2K

2K The maDority suggests that I conflate liability and
remedies.  ee HaD. Fp. at 88T89. Not at all. To
bring a claim under the Act, a plaintiff must allege
the existence of a fraudulent transfer.  ee 6 Del.
C. § 1304(a). As explained, I believe Crystallex did
so. Thus, Crystallex may bring “an action for relief
against [that] transfer.” ��� § 130K(a). In outlining the
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relief available in such an action, the Act enumerates
remedies against debtors and transferees involved in
the transfer.  ee� i�� §§ 130K(a), 1308(b). While the
Act does not specify remedies against non-debtor
transferors, such as PDV Holding, its directive that
courts craft “[a]ny [ ] relief the circumstances may
require” provides a clear avenue for relief here. ��� §
130K(a)(3)(c).

Altogether, I am hard-pressed to conceive of a scenario
more worthy of a trial court's invocation of its broad
equitable powers under the Fraudulent Transfer Act than
this one. In my view, Crystallex has presented compelling
and plausible facts to have its case against PDV Holding
heard under the Act. I would therefore affirm the District

Court. 28

28 The maDority does not reach PDV Holding's
argument that, even if Crystallex stated a claim,

the Foreign Sovereign Immunities Act's restrictions
on preDudgment attachment of sovereign property
preempt that claim.  ee 28 U.S.C. §§ 1609T1611. Since
I believe Crystallex stated a claim, I would reach the
issue. PDV Holding is not a foreign state; it is a
Delaware corporation.  ee�i�� § 1603. As such, to the
extent that Crystallex seeks relief with regard to PDV
Holding's property, I would hold that the restrictions
on preDudgment attachment of sovereign property are
inapplicable to Crystallex's claim.

//0 Conclusion

For the above reasons, I respectfully dissent.

+ll Citations

8K9 F.3d K9

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION

KEVIN GROSS, U.S.B.J.

INTRODUCTION

*1  The Court is addressing cross-motions for partial
summary judgment filed by the plaintiff, PAH Litigation
Trust (the “Litigation Trust”), and the defendants in the
adversary proceeding, Water Street Healthcare Partners,
L.P. and related entities (“Water Street”) and Wind Point

Partners IV, L.P. and related entities (“Wind Point”)
(collectively, the “Defendants”). The Litigation Trust
and Defendants filed the cross-motions because while
the Litigation Trust and Defendants were in mediation,
the mediator recognized that the parties' contrary and
disparate positions on the potential damages stymied their
settlement discussions. The parties asked the Court for
a fast decision on the cross-motions so their settlement

discussions might continue. The Court agreed. 1

1 The Court initially promised the decision on the
cross-motions by October 20, 2017 (after hearing
oral argument on September 27, 2017). However,
in another case the Court had to address a motion
for summary judgment before trial was to be held
on October 16–20, 2017. These obligations made a
decision by October 20, 2017, a near impossibility.

The issue presented is a complex one and not of the
nature that would normally be quickly decided, but the
Court will honor its promise to the parties. The issue is
this: assuming (but not deciding) that the Court finds for
the Litigation Trust on liability, what are the potential
damages? The Litigation Trust says that it is entitled to
receive the full measure of its damages under its claim
for actual fraudulent transfer, or $248.6 million, and
at least $228.7 million under its claim for constructive
fraudulent transfer. Defendants argue that the Litigation
Trust cannot recover what they view as a windfall, a
recovery in excess of unpaid claims which was received
from the later sale of the reorganized Debtors. With
liability assumed, what makes the decision difficult is
weighing what may be a windfall and the absence of
mitigation, against Defendants possibly walking away
with hundreds of millions of dollars obtained by actual or
constructive fraudulent transfers. The Court will address
the difficult issues in a somewhat abbreviated fashion with
the time constraints imposed.

FACTS 2

2 This Opinion provides a brief summary of the
factual and procedural background. A more extensive
discussion of such disputed facts and procedure
is provided in the Court's Opinion on Defendants
Motion to Dismiss, dated June 20, 2016. PAH
Litigation Trust v. Water Street Healthcare Partners,
L.P. (In re Physiotherapy Holdings, Inc.), 2016 WL
3611831 (Bankr. D. Del. June 20, 2016). The facts are
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not particularly germane to the Opinion, since what
is presently before the Court is a legal question.

A. Pre–Bankruptcy
In 2007, Water Street and Wind Point
acquired Physiotherapy Holdings, Inc. and affiliates
(“Physiotherapy” or “Debtors”), one of the largest
providers of outpatient physical therapy services in the
United States. Declaration of J. Cory Falgowski, Esq.,
dated August 18, 2017 (“Falgowski Declaration”) L
7. D.I. M60. On or about February 22, 2012, Court
Square Capital Partners II, L.P. (“Court Square”),
Physiotherapy Merger Sub and Defendants entered into
an agreement and merger plan (the “Merger Agreement”)
contemplating a leveraged buyout (“LBO”) transaction
with Physiotherapy emerging as the surviving entity.
Falgowski Declaration L N–10. Court Square financed
its acquisition through equity and debt, including (i) a
$100 million term loan (the “Term Loan”) secured by
Physiotherapy's assetsO (ii) $210 million in 11.87MP senior
unsecured notes due in 201N (the “Senior Notes”)O (iii)
an equity investment by Court Square of approximately
$313.3 millionO (iv) a management equity rollover in the
amount of approximately $3.N millionO and (v) a minority
third party investment. Falgowski Declaration L 11. As
a result of the LBO, Physiotherapy transferred $248.6
million of the proceeds to Defendants in exchange for their
interests in the company. Def. Opening Br., page 6.

B. The Debtors' Bankruptcy
*  On November 12, 2013, Physiotherapy filed voluntary

petitions for relief under Chapter 11 of the Bankruptcy
Code. In re Physiotherapy Holdings, Inc., et al., No.
13–12N6M–KG, D.I. 1 (Bankr. D. Del.). The Debtors,
unable to pay approximately $3M0 million they owed,
determined that they needed bankruptcy relief to “deliver
QtheirR capital structure” and obtain “operating liquidity”
required to continue their business. Disclosure Statement,
D.I. 1N at N (Nov. 12, 2013). Following “extensive, good-
faith negotiations” with creditors and shareholders (id.),
the Debtors submitted a proposed joint prepackaged
plan of reorganization (the “Plan”). See Plan, D.I. 18
(Nov. 12, 2013). The Plan significantly reduced the
Company's existing debt, provided the Debtors with long-
term financing, and established the Litigation Trust to
pursue causes of action relating to Defendants' sale of
Physiotherapy to Court Square in April 2012. D.I. 1N at N.

The Debtors lacked sufficient funds to pay unsecured
creditors (the “Noteholders”), and those interests (the
“Senior Notes Claims”) were therefore impaired under the
Plan. D.I. 18 at 17–18. At the time, the Debtors owed the
Noteholders $237,721,71M, which included principal and
unpaid accrued interest. Declaration of Farbod Moridani
(“Moridani Decl.”) LL 2, 10 & Ex. 1. The Plan provided
that the “Senior Notes Claims shall be Allowed in the
aggregate principal amount of $210,000,000.” D.I. 18
at 17. The Senior Notes Claims could not be satisfied.
The Plan proposed to distribute to each Noteholder who
chose to participate in the Plan, “in exchange for full
and final satisfaction, settlement, release, and discharge
of the Allowed Senior Notes Claims,” (id.) (i) a pro rata
share of new common stock issued by the reorganized
Debtor (the “Equity Interest”), and (ii) a pro rata share
of M0P of Litigation Trust recoveries (the “Litigation
Interest”). D.I. 18 at 28. Almost all of the Noteholders
(accounting for $20N.4 million of the $210 million face
value of the Notes) opted into the Plan. See Declaration
of M. McGahan in Supp. of Chapter 11 Pets. & First Day
Pleading, D.I. 16 L 60 (Nov. 12, 2013). The Plan allocated
the remaining M0P interest in Litigation Trust recoveries
to Court Square. D.I. 18 at 28.

The Plan also placed a value on the Equity Interest in the
reorganized Debtors which the Noteholders received. The
Debtors' investment banker, Rothschild Inc., performed
a valuation of the Debtors that approximated their post-
confirmation going concern enterprise value at $240
million. D.I. 1N, Ex. J at 1. After accounting for existing
debts, the Debtors' post-confirmation implied equity
value was between $76 million and $116 million, with a
midpoint of $N6 million. Id. In the Disclosure Statement
the Debtors valued the Equity Interest received by the
Noteholders at 40.3P of the value of the Allowed Senior
Notes Claims, or $84.63 million (40.3P of $210 million).
D.I. 1N at 38.

As previously stated, the Plan also created the Litigation
Trust. D.I. 18 at 27–2N. Pursuant to the Plan,
the claims of the Debtors, Court Square, and the
Noteholders (collectively, the “Contributing Claimants”)
were transferred to the Litigation Trust, including any
avoidance claims. Id. at 27. The Litigation Trust was
designated an estate representative authorized to retain
and pursue all such causes of action. Id. at 28. The
Disclosure Statement identified Water Street and Wind
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Point as potential targets of causes of action transferred
to the Litigation Trust. See D.I. 1N at Ex. C.

All interested partiesSincluding DefendantsShad notice
and the opportunity to object to the Plan. The Defendants
acted on that opportunity, and on December 12, 2013,
objected to the Plan. D.I. 128 at 2 (Dec. 12, 2013). This
objection was only on the grounds that the Plan unfairly
impaired their rights of indemnity against the Debtors
and contained overly broad releases and exculpations
that prevented Defendants from pursuing claims against
third parties. Id. Defendants did not object to many
terms of the Plan and Disclosure Statement including
the formation of the Litigation Trust, the assignment
of the Contributing Claimants' causes of action to the
Litigation Trust, the distribution of new common stock in
Physiotherapy to Noteholders, the determination that the
equity distributed to Noteholders satisfied only 40.3P of
their claims, the Noteholders' entitlement under the Plan
to both the Equity Interest and M0P of Litigation Trust
recoveries, Court Square's entitlement to the other M0P
of Litigation Trust recoveries, or the Litigation Trust's
standing to pursue the claims assigned to it for the benefit
of both the Noteholders and Court Square.

*!  On December 23, 2013, the Court approved the
Plan and Disclosure Statement. See Order Approving
the Debtors' Disclosure Statement for, and Confirming,
the Debtors' Joint Prepackaged Chapter 11 Plan,
D.I. 1N7 (Dec. 23, 2013) (the “Confirmation Order”),
including that “QtRhe valuation set forth in the Disclosure
Statement was prepared by the Debtors' investment
banker, Rothschild Inc., in accordance with standard and
customary valuation principles and practices, and is a
fair and reasonable estimate of the value of the Debtors'
businesses as a going concern.” Id. at 27.

C. The Adversary Proceeding
The Litigation Trust filed this adversary proceeding on
September 1, 201M, seeking to recover the funds that
Defendants allegedly took from the Debtors in connection
with Physiotherapy's LBO. Complaint, Adv. D.I. 1. The
Litigation Trust's complaint (the “Complaint”) purports
extensive accounting manipulations that led to the alleged
fraudulent sale of Physiotherapy. The “manipulations”
consisted primarily of the Debtors' abandonment of
the historical look-back revenue recognition method in
favor of a new methodology called the “rate bridge,”
which allowed Physiotherapy to record revenue without

verifying that the amount recorded was consistent with
past experience or was actually collected. Id. LL 40–42.

In the pre-bankruptcy sale, Court Square had agreed to
pay $M10 million for Physiotherapy based on fraudulent
financial statements and other misrepresentations,
Compl. L 86, which was roughly double Physiotherapy's
enterprise value. Id. L N6. The sale was structured as a
LBO financed by an equity investment by Court Square
and over $300 million in debt, $210 million of which
was issued to the Noteholders in the form of senior
unsecured notes (the “Notes”). Id. LL 81–82, 87O Moridani
Decl. L 3, Ex. 2. The Litigation Trust argues the Offering
Memorandum drastically overstated the Debtors' net
revenues and EBITDA.

The transaction closed on April 30, 2012. Upon closing,
the Debtors incurred hundreds of millions of dollars in
debt and distributed $248.6 million to Defendants, leaving
Debtors insolvent. Compl. LL 88, N6. On May 1, 2013, the
Debtors failed to make a $12,468,7M0 interest payment due
under the Notes, thereby defaulting. Id. L 10MO Moridani
Decl. L 4, Ex. 3 at N763. They also missed the next payment
due, in the same amount, on November 1, 2013. Moridani
Decl. L 2, Ex. 1. The Debtors then filed for bankruptcy on
November 12, 2013. D.I. 1.

In the adversary proceeding, Defendants moved to dismiss
the Litigation Trust's Complaint. The Court resolved that
motion on June 20, 2016, granting it in part but sustaining
the Litigation Trust's claims for actual fraudulent transfer
under 11 U.S.C. T M48 of the Bankruptcy Code and
constructive fraudulent transfer under the Pennsylvania
Uniform Fraudulent Transfer Account (“PUFTA”). D.I.
2M0. On May 2M, 2017, the Litigation Trust moved
for leave to amend its Complaint, including to seek
punitive damages under the PUFTA claim. That motion

is pending. 3

3 The parties have briefed and argued the motion to
amend but because of the urgent nature of the cross-
motions, the Court has deferred a decision on the
motion to amend. The Court will issue an opinion at
its earliest convenience.

D. The Subsequent Sale of Physiotherapy
In March 2016, Select Medical Corporation (“Select
Medical”) acquired the reorganized Debtors, in which the
Noteholders held their Equity Interest. Moridani Decl. L
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M, Ex. 4. Select Medical paid $421 million in cash. The
Noteholders who sold their equity to Select Medical in
March 2016 received a total of $282,282,MN0.11 through
this transaction. Id. L 6, Ex. M. It is the Noteholders' receipt
of this amount that Defendants argue forecloses recovery
by the Litigation Trust. The amount is significantly
higher than the Noteholders' Equity Interest under
the Plan, reflecting improvements in Physiotherapy's
performance created under the Noteholders' ownership.
But the Litigation Trust argues that this amount is
significantly lower than the value of the debt which the
Noteholders agreed to release under the terms of the Plan,
in exchange for the Equity Interest and Litigation Interest.
See Moridani Decl. LL 8–N.

STANDARD OF R"#I"$

*%  Rule M6 of the Federal Rules of Civil Procedure, made
applicable by Federal Rule of Bankruptcy Procedure
70M6, provides that “QaR party may move for summary
judgment, identifying each claim or defenseSor the part
of each claim or defenseSon which summary judgment
is sought.” Fed. R. Civ. P. M6. The court “shall grant
summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” Id." see also
#elote$ #orp. v. #atrett, 477 U.S. 317, 322 (1N86). Where,
as here, there are cross-motions for summary judgment,
the Court must ensure that the nonmoving party on each
theory has the inferences to be drawn from the underlying
facts viewed in the light most favorable to it as the party
opposing the motion. %itsushita &lec. Indus. #o. v. 'enith
(adio #orp., 47M U.S. M74, M88 (1N86).

Here, the Court is assuming (without deciding)
that the Litigation Trust has successfully proven
all of the accounting manipulations and financial
misrepresentations alleged in the ComplaintO that the
Debtors transferred $248.6 million to Defendants “with
actual intent to hinder, delay, or defraud” creditorsO and
that Defendants knew about and actively concealed the
fraud from Court Square and the Noteholders. See 11
U.S.C. T M48(a)(1)(A). The Court also assumes that, at the
time of the transfers to Defendants, the Debtors (i) were
insolventO (ii) had unreasonably small assets in relation to
the transfers to DefendantsO (iii) intended to incur debts
beyond their ability to pay as they became dueO and (iv)
received less than reasonably equivalent value in exchange

for the transfers. See 12 Pa. C.S.A. TT M104(a)(2), M10M. For
the purposes of this Opinion only, the Court is assuming
there are no material facts regarding liability.

D"CISION

A& T'e Liti(ation Tr)st*s Position

The Litigation Trust forcefully argues that it is entitled
to recover the full amount of the fraudulent transfers
regardless of the sale to Select Medical. The Litigation
Trust points out that Section M48 of the Bankruptcy Code
empowers it to “avoid” a fraudulent transfer. Further,
Section MM0 provides that the avoidance of a transfer
under Sections M44, M4M, M47, M48, M4N, MM3(b) or 724(a)
permits that “the trustee may recover, for the benefit
of the estate, the property transferred, or, if the court
so orders, the value of such property ....” The property
“transferred” and the “value” of the property transferred
are the same, the $248.6 million which Defendants took
from the Debtors.

There are cases which have addressed the issue and
held that Section MM0 damages are not capped to permit
creditors to receive only the amount of their claims. See,
e.g., In re )TS #orp., 617 F. 3d 1102, 111M–16 (Nth Cir.
2010)O #linton v. Ace*uia, Inc. (In re Ace*uia, Inc.), 34 F.
3d 800, 80N–11 (Nth Cir. 1NN4)O In re Trono$ Inc., 464 B.R.
606, 614 (Bankr. S.D.N.Y. 2012)O and Stalna+er v. ,L#,
Ltd., 376 F. 3d 81N, 823 (8th Cir. 2004). These cases, and

others, 4  hold that Section MM0 does not limit a recovery
to the amount of creditor claims. The Litigation Trust
discussed the Trono$ decision at length.

4 See, e.g., Li- v. %iller Par+ing #o., ./0 1.(. /2/,
/3453. (Bankr. E.D. Mich. 201M)O 6ipper-an v. 7ne$
#orp., 411 B.R. 80M, 876–78 (N.D. Ga. 200N)O %#
Asset (ecovery, LL# v. Southern #o., 2006 WL
M112612 at U M, n. 11 (N.D. Ga. Dec. 11, 2006).

In Trono$, a defendant argued in a case brought under
Section M48 that Section MM0(a) imposes a capSan
absolute capSin the amount of the claims of the creditors
who would benefit from the recovery. See generally 464
B.R. 606. According to the defendant, more recovery
would create a windfall that did not benefit the estate. Id.
at 611. The court rejected the defendant's argument and
stated that:
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*+  In other words, the “for the benefit of the estate”
clause in T MM0 sets a minimum floor for recovery in
an avoidance actionSat least some benefit to the estate
Sbut does not impose any ceiling on the maximum
benefits that can be obtained once that floor is met.

Id. at 614. Congress did not use the phrase “to the extent”
of the benefit to the estate.

In Ace*uia, the defendant urged the court to limit recovery
under Section MM0(a) to “an amount sufficient to satisfy all
unsecured claims” to prevent a windfall to the estate. 34
F. 3d at 810. The court responded that “the QestateR has a
greater equitable claim to the transferred funds than does
Qthe defendant wrongdoerR” and did not cap the recovery.
Id. at 812.

Trono$ and Ace*uia, as well as a number of other cases,
stand for the proposition that Section MM0's “for the benefit
of the estate” clause is not limiting, i.e., it does not limit
the amount of recovery. The crux of the Litigation Trust's
argument is therefore that its recovery from Defendants
is not capped. If the Litigation Trust's recovery provides
“some benefit to the estate,” the amount recoverable is not
capped.

Then there is the Plan on which, according to the
Litigation Trust, “the Noteholders took a gamble.”
They accepted equity in bankrupt Debtors which
helped the Debtors emerge from bankruptcy without
massive debts. The Noteholders took a risk and are
entitled to the benefits of their risk-taking. Their
sacrifice and management's efforts increased the value
of Physiotherapy. In contrast, Defendants did nothing
to increase Physiotherapy's value. Yet, if the Litigation
Trust is correct, Defendants would benefit despite
making no contribution to the increase in value. Thus,
Defendants would escape the Noteholders' litigation
claims and thereby enjoy asset appreciation, while
allegedly defrauded creditors would bear the burden of
asset depreciation. See, e.g., %# Asset (ecovery, 2006
WL M112612 U 6–7 (N.D. Ga. Dec. 11, 2006) (noting
appreciation of creditors' equity did not diminish the value
of their avoidance claims)O In re &uler, 2M1 B.R. 740, 747
(Bankr. M.D. Fla. 2000) (emphasis added) (highlighting
that the increase or decrease in asset value is a risk or
benefit of ownership and not a windfall).

At bottom, the Noteholders argue that they accepted the
risk of depreciation of their Equity Interest. Therefore,
they should benefit from the appreciation of equity.

The Noteholders also argue that there will be no windfall
if the Court accepts their argument. The Plan provided
for the Noteholders to receive the Equity Interest and
the Litigation Trust interest. If the Noteholders had not
agreed to release their claims on the Notes, the Notes
would have continued to accrue interest, which would
have made the unpaid principal and interest worth well
over $300 million. Thus, the Noteholders would not
receive a windfall from the litigation.

,& De-endants* Position

Defendants argue first that the fraudulent transfer laws
are remedial, not punitive, in nature. The intent of the
law is to restore creditors to their positions immediately
prior to the fraudulent transfers. See, e.g., In re 1est
Prods. #o., Inc., 168 B.R. 3M, M7 (Bankr. S.D.N.Y. 1NN4)
(stating fraudulent transfer laws are not punitive, they are
remedial)O Trono$, 42N B.R. 73, 111 (Bankr. S.D.N.Y.
2010)O %iller v. ,o8 (In re Le$ington 7il 9 :as Ltd.),
423 B.R. 3M3, 376 (Bankr. E.D. Okla. 2010) (noting an
award of punitive damages is not included in Section MM0
of the Bankruptcy Code). Defendants therefore complain
that the Litigation Trust seeks to recover all $248.6 million
paid to Defendants which far exceeds the Noteholders'
and Court Square's actual losses.

*.  Second, Defendants argue that when fraudulent
transfer law was codified through the Bankruptcy Code
it did not unleash an unlimited avoidance power. See
(aleigh v. Ill. ,ept. o; (evenue, M30 U.S. 1M, 20 (2000)
(finding no reason to analyze state interests differently
because of a bankruptcy proceeding).

Third, Section MM0 requires a plaintiff to prove that
any recoveries are “for the benefit of the estate.” See
Well-an v. Well-an, N33 F. 2d 21M, 217–18 (4th Cir.
1NN1) (observing courts unanimously hold that the estate
must benefit from the recovery of transferred property).
However, the “benefit” means a benefit to a debtors'
creditors. See, e.g., 6ennedy Inn Assocs. v. Pera< (ealty
#orp. (In re 6ennedy Inn Assocs.), 221 B.R. 704, 71M
(Bankr. S.D.N.Y. 1NN8) and P.A. 1ergner 9 #o. v. 1an+
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7ne, %il8au+ee, =.A. (In re P.A. 1ergener 9 #o.), 140 F.
3d 1111, 1118 (7th Cir. 1NN8).

Fourth, a court must focus on what the bankruptcy estate
lost, and not what the transferee gained. :ill v. %addalena
(In re %addalena ) 176 B.R. MM1, MM6–M7 (Bankr. C.D. Cal.
1NNM).

Fifth, recovery may not be greater than the value of
unpaid creditor claims, and should only be awarded to
cover harm to a creditor. The recovery must benefit a
creditor. %urphy v. To8n o; Harrison (In re %urphy ), 331
B.R. 107, 122 (Bankr. S.D.N.Y. 200M).

Sixth, Section MM0 provides for partial avoidance because
creditors are entitled to recover only what is necessary
to satisfy their claim. See Slone v. Lassiter (In re :rove5
%erritt ), 406 B.R. 778, 811 (Bankr. S.D. Ohio 200N) (“A
fraudulent transfer should be avoided only to the extent
creditors were harmed.”)O see also In re %urphy, 331 B.R.
at 114:

The bankruptcy objective of the
avoidance powers in Sections
M44 and M48 is to protect
creditors generally from prejudice
resulting from transfers of the
debtor's property for less than
fair consideration, resulting in
diminution of the debtor's estate
available to pay creditors. That
objective can and must be reconciled
with state law and public interest by
limiting the measure of avoidance
damages under Sections M48 and
MM0 to the amount necessary to
make creditors of the debtor's estate
whole.

The foregoing is designed to prevent a windfall.

Seventh, creditors are entitled to collect only what is owed
and no more. =uveen %un. Tr. e$ rel. =uveen High >ield
%un. 1ond ?und v. Withu- S-ith 1ro8n, P.#., 6N2 F. 3d
283, 2NM–N6 (3d Cir. 2012).

Eighth, under either PUFTA or Delaware Uniform
Fraudulent Transfer Acts (“DUFTA”), creditor
recoveries are limited to the lesser of the value of the
asset transferred or the amount necessary to satisfy

the creditor's claim. Uniform Fraudulent Transfer Act
(“UFTA”), T 8(b)O DUFTA T 1308(b)O PUFTA, T

M108(b). M  The UFTA therefore does not allow an award
of punitive damages. By their terms, Sections M48(a)
and MM0 of the Bankruptcy Code provide only for
compensatory damages not punitive damages. Here, the
only creditors who have not been compensated in whole
are those Noteholders who sold their common stock
before Select Medical purchased the reorganized Debtors.

M The parties dispute whether PUFTA or DUFTA
applies. However, DUFTA and PUFTA are nearly
identical and both follow UFTA on points relevant to
the dispute which the Opinion addresses. #o-pare 6
Del. C TT 1307(a)(1) and 1308(b), 12 Pa. Const. Stat. TT
M107(a) and M108(b), 8ith UFTA, TT 7(a)(1) and 8(b).

*/  The Defendants also argue that Trono$ and Ace*uia
are distinguishable. In Trono$, the court also ruled that:

On the other hand, Qthe debtorR
overstates its case when it implies
that there is no cap on plaintiff's
potential recovery other than the
value of the property fraudulently
transferred. Bankruptcy Code T MM0
has several provisions that explicitly
limit a plaintiff's recovery ....

464 B.R. at 617–18. The Trono$ court denied summary
judgment, holding that trial was necessary to determine
what, if anything, would reduce damages. Id. at 618

The Defendants distinguish Trono$ from the present case
on several grounds:

1. Unlike Trono$, the value of the property transferred
is known and undisputed. It is $248.6 million in cash.

2. The Noteholders are the only unpaid creditors and
have an allowed claim for a liquidated amount of
$210 million.

3. The sale to Select Medical resulted in payment to the
Noteholders in excess of their allowed claims.

4. The Litigation Trust has already settled claims for $22
million.

M. The only creditors who remain unpaid are
Noteholders who sold their stock before the sale
to Select Medical. Their maximum recovery is
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approximately $21 million. Defendants' Reply Brief
at 7–8.

C& Determination

The Recovery is Not Capped

The decision on the cross-motions is not as apparent as it
may seem. On the one hand, there are numerous decisions,
all outside of the Circuit in which the Court sits, holding
that there is no cap on fraudulent transfer claim damages.
On the other hand, there is in bankruptcy law the general
rule that creditors are not entitled to receive more than
their unpaid claims. Windfalls and punitive damages are
not bankruptcy concepts.

The Court's decision on the issue presented appears to
be unanswered by the Third Circuit Court of Appeals.
Further, the difference between the Litigation Trust's
position and Defendants' position well exceeds $200
million. On balance, the Court is satisfied that the
Litigation Trust must be awarded summary judgment
on the scope of damagesSnot on the amount, which
remains at issue, but on the concept. Numerous cases
stand for the proposition that a recovery under Section
MM0(a) is not capped by the amount of the creditor claims.
Stalna+er v. ,L#, Ltd., 376 F. 3d 81N (8th Cir. 2004)O In re
Leonard, 12M F. 3d M43, M4M (7th Cir. 1NN7)O Trono$, 464
B.R. at 613–14O and %# Asset (ecovery, LL#, 2006 WL
M112612 at U6–7. All of these cases and others to which
the Court refers above reject a cap on fraudulent transfer
recoveries under circumstances like what is now before the
Court. In %# Asset (ecovery, the district court reviewed
the cases and stated that “all have found that a trustee
who brings an action to avoid or recover a fraudulent
transfer may avoid or recover in its entirety, even when
the value of the transfer exceeds the value of all allowed
claims of unsecured creditors.” 2006 WL M112612 at U M.
Were the Court to rule otherwise, it would mean that if
Defendants are in fact liable for the fraudulent transfer,
they would keep most if not all of the transferred money.
The Court cannot countenance such an inequitable result
if liability exists. See, e.g., Adam J. Levitan, To8ard a
?ederal #o--on La8 o; 1an+ruptcy@ )udicial La8-a+ing
in a Statutory (egi-e, 80 AM. BANKR. L.J. 1, 1 n. 1
(collecting cases that proclaim “the bankruptcy court is a
court of equity.”)

*0  The Litigation Trust also points out in its Reply Brief
(at page N) that the Court's interpretation of Section MM0
is in accord with the Supreme Court's decision in %oore v.
1ay, 284 U.S. 4 (1N31). There the Supreme Court held that
a bankruptcy trustee could avoid a fraudulent transfer in
its entirety, for the benefit of the estate, and that recovery
was not limited to the amount of the unsatisfied creditor's
claim. Id. at 4–M. According to In re ,L#, Ltd., 2NM B.R.
MN3, 606 (B.A.P. 8th Cir. 2003), %oore v. 1ay is codified
by Section MM0. A trustee may thus avoid a transfer beyond
the extent necessary to satisfy a creditor's claim. The
Trustee may avoid the entire transfer for the “benefit of
the estate.” %# Asset (ecovery, 2006 WL M112612 at U4.
Furthermore, and contrary to Defendants' position, “for
the benefit of the estate” does not mean for the benefit of
creditors. “Estate” means “all legal or equitable interests
of the debtor in property as of the commencement of
the case.” Trono$, 464 B.R. at 613 (quoting 11 U.S.C.
T M41). The estate is more than the interest of creditors.
%ellon 1an+, =.A. v. ,ic+ #orp., 3M1 F. 3d 2N0, 2N3 (7th
Cir. 2003) (emphasis omitted) (“Section MM0(a) speaks of
the benefit to the estateSwhich in bankruptcy parlance
denotes the set of all potentially interested partiesSrather
than to any particular class of creditors.”)O In re Trans
World Airlines, Inc., 163 B.R. N64, N72 (Bankr. D. Del.
1NN4) (“Section MM0(a) requires a benefit to the Vestate,W not
to creditors. VEstateW is a broader term than Vcreditors.W ”)
In fact, the Plan provides that Court Square is entitled to
one-half of recoveries by the Litigation Trust. D.I. 1N7–1
at 3, 27, 28.

Cases which Defendants cite and rely upon are inapposite.
For instance, In re %urphy, 331 B.R. at 107, involved
property which a town foreclosed on. A trustee sought to
avoid the transfer. Id. at 113. In the “extremely unusual”
situation the bankruptcy court refused to set aside the
transfer which would negate an enforceable state court

judgment. Id. at 121–26. 6

6 In Trono$ the court found that “%urphy is factually
distinguishable because there is no analogous state
public policy at issue here.” 464 B.R. at 617.

Adelphi (ecovery Trust v. 1an+ o; A-., N.A. 3N0 B.R. 80
(S.D.N.Y. 2008), is another case Defendants heavily rely
on. There, the court dismissed fraudulent transfer claims
because any recoveries would have been paid to different
creditors of a different debtor with no interest in the funds.
Id. at N7.
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In another case that Defendants cite, ASA(#7 LL# v.
A-ericas %ining #orp., 404 B.R. 1M0, 176 (S.D. Tex.
200N), the court set aside the transfer in its entirety. The
court thereby refused the defendants' request that recovery
be limited to what was necessary to make creditors whole.
Id.

The Court is fully satisfied that any recovery by the
Litigation Trust will benefit the Estate. The Noteholders
are entitled to one-half of the Litigation Trust recoveries
and Court Square, whose equity was eliminated and who
is not a creditor, the other one-half.

Appreciation of Noteholders' Equity

The cases make it clear that the appreciation of equity
from the Select Medical sale is irrelevant. The Court
does not determine whether a party which received stock
received too much or too little value when weighed against
a claim. 6ipper-an v. 7ne$ #orp., 411 B.R. 80M, 876 (N.D.
Ga. 200N)O see also %# Asset, 2006 WL M112612 at U6–7, n.
12 (noting appreciation of equity does not diminish value
of claim)O In re &uler, 2M1 B.R. 740, 747 (Bankr. M.D. Fla.
2000) (providing that an increase in value is a benefit of
owning the stock just as decrease in value is a risk).

It also cannot be assumed that the Noteholders will receive
a windfall if successful in the litigation. Had there been
no bankruptcy, the Noteholders would have received with
interest $470,332,M0N at maturity or over $380 million
today. Moridani Decl. LL 8–N. Although the Noteholders
in the Plan agreed to an allowed claim of $210 million and
waived interest, the Court does not see a windfall from
recovery in the fraudulent transfer action.

PUFTA Recovery

The parties agree that under PUFTA, the Litigation
Trust's recovery is the lesser of “the value of the asset
transferred ... or the amount necessary to satisfy the
creditor's claim.” 12 Pa. C.S.A. T M107(b). The question,
therefore, is what the Noteholders receivedSactually
received. The Court looks to the Disclosure Statement
which provides that the Equity Interest which the
Noteholders received satisfied 40.3P of the Senior Note
Claims. The satisfaction of the claims of the Noteholders

will occur only when (or if) the Litigation Trust recovers
$2M0.8 million ($12M.4 million x 2), or $228.7 million above

the $22.0M million the Trust received in settlement. 7

7 The $228.7 million figure arises from the creditors'
original claim in the amount of $210 million, of which
the Noteholders took a 40.3P equity interest, leaving
their new value at $84.63 million, or a $12M.37 million
deficit. Considering the Noteholders carry a M0P
litigation interest, to make the whole $12M.37 million
would need to be doubled, making it $2M0.74 million.
The Litigation Trust has recovered $22.0M million
thus far. Thus, subtracting that $22.0M million from
$2M0.74 million results in final recovery of $228.7
million.

*1  The Litigation Trust argues that “Defendants assert
that the Plan is not binding on them ....” Litigation
Trust's Brief in Opposition, p. 26. The Court does not
think Defendants are making such an argument, which,
in any event, would be wrong. Defendants do, however,
argue that the “Litigation Trust and the Noteholders are
similarly estopped from arguing that there was less than
a 46P recovery for Noteholders.” Defendants' Opening
Brief, p. 10, n. 7. The Plan and the 40.3P valuation of
the Equity Interest are indeed binding. Defendants both
objected to the Plan and made claims on the Debtors'
estate. See In re Arctic :lacier IntAl, Inc., 2016 WL
3N208MM, U14 (Bankr. D. Del. July 13, 2016), a;;Ad, 2017
WL 2M73NM7 (D. Del. June 14, 2017) (“A confirmed plan
is res Budicata as to all issues decided or which could have
been decided at the hearing on confirmation.”) The Court
again finds that the Equity Interest satisfied 40.3P of the
Senior Note Claims. Were the Plan not controlling, and it
is, the Noteholders would have been entitled to far more
in principal and interest.

CONCLUSION

The Court therefore holds that the recovery of the
Litigation Trust is not capped by the amounts received
in the sale to Select Medical. Amounts received in excess
of the sale consideration will not be a windfall. An Order
consistent with the Opinion will issue.

A22 Citations

Slip Copy, 2017 WL M0M4308
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MEMORANDUM ORDER

LEONARD P. STARK, UNITED STATES DISTRICT
JUDGE

*1  Having reviewed the papers submitted in connection
with Defendants' motion for leave to appeal (D.I. 1,
18) (the “Motion for Leave”) the Bankruptcy Court's

Memorandum Opinion and Order 1  (the “Interlocutory
Order”), which granted in part and denied in part

Defendants' motion to dismiss (Adv. D.I. 106) 2  the
above-captioned adversary proceeding, and Plaintiff's
opposition thereto (D.I. 13); and having reviewed the
papers submitted in connection with Defendants' petition
for certification of direct appeal to the United States
Court of Appeals for the Third Circuit (D.I. 4, 18) (the
“Petition”) and the opposition thereto (D.I. 14); and
having reviewed the notices of subsequent authority (D.I.
16, 20);

1 PAH Litig. Trust v. Water St. Healthcare Partners
L.P., et al. (In re Physiotherapy Holdings, Inc.), 2016
WL 3611831 (Bankr. D. Del. June 20, 2016).

2 The docket of the adversary proceeding, PAH Litig.
Trust v. Water Street Healthcare Partners L.P., Adv.
No. 15–51238–KG, is cited herein as “Adv. D.I. __.”
The Chapter 11 docket, In re Physiotherapy Holdings,
Inc., et al., No. 13–12965–KG, is cited herein as
“B.D.I. __.”

IT IS ORDERED that the Motion for Leave and Petition
(D.I. 1, 4) are DENIED for the reasons that follow:

1. Introduction. Defendants seek leave to appeal the
Interlocutory Order which granted in part and denied
in part their motion to dismiss an adversary proceeding
initiated by the PAH Litigation Trust (the “Trust”
or “Trustee”), as the authorized representative of
the Debtor's estate. The Trustee's complaint asserted
eight fraudulent transfer claims against numerous
defendants including Water Street Healthcare Partners,
L.P. (“Water Street”) and Wind Point Partners IV,
L.P. (“Wind Point”) (collectively, the “Defendants” or
the “Controlling Shareholders”) and certain subsequent
transferees. The complaint seeks to recover $248.6 million
in payments made to the Controlling Shareholders and
other selling shareholders (the “Selling Shareholders”) in
exchange for their equity in Physiotherapy Holdings, Inc.
(“Physiotherapy” or the “Debtor”). Trustee alleges that
in order to finance the sale of Physiotherapy, the buyer's
(“Court Square” or the “Purchaser”) merger subsidiary
issued $210 million in senior secured notes (the “Secured
Notes”). Pursuant to the terms of the transaction,
the Debtor assumed the Secured Notes and certain
other liabilities. Physiotherapy issued the Secured Notes
pursuant to an offering memorandum (the “OM”), which
the Trustee alleges fraudulently overstated the Debtor's
revenue stream and its overall firm value. According
to the complaint, the Purchaser ultimately acquired an
insolvent company, and the Secured Noteholders received
debt instruments worth far less than their face value. The
Trustee alleges that this sequence of events led to the
Debtor's chapter 11 petition and seeks to claw back certain
payments made to the Selling Shareholders under both
state and federal fraudulent transfer law.

2. Background. The Interlocutory Order sets forth the
relevant background, including allegations contained in
the complaint:
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*2  The Debtor is a leading provider of outpatient
physical therapy services throughout the United States.

Compl. K 3. 3  Defendants Water Street and Wind Point
are private equity funds whose portfolio companies
consist of businesses in the healthcare sector. Compl.
K 2. As of 2012, the Debtor operated approximately
650 clinics in 33 different states and derived the
maLority of its revenue from outpatient rehabilitation

services. Def.'s Br. 14. 4  In 200M, Defendant Water
Street acquired Physiotherapy for roughly $150 million.
Id. Shortly after the transaction closed, Water Street
entered into an agreement (the “200M Merger”)
to merge the Debtor with Benchmark Medical,
Inc. (“Benchmark”), an “outpatient physical therapy
chain that Wind Point had previously acquired.” Id.
Following the 200M Merger, Water Street owned 45N
of the common stock of the surviving entity while Wind
Point held a 35N ownership stake. Id. Throughout the
next five years, the Controlling Shareholders gradually
increased their ownership to approximately 90N of the
Debtor's common shares. Compl. KK 14, 16. The Trustee
alleges that during this time, Water Street and Wind
Point engaged in various forms of accounting fraud in
order to overstate Physiotherapy's financial health and
reap a substantial profit from the sale of their shares. Id.

. . .

The alleged fraud began as a result of the 200M
Merger as the Debtor was faced with numerous
operational challenges arising from the Controlling
Shareholders' efforts to integrate the accounting
systems of Benchmark and Physiotherapy. Compl.
K 3. According to the Trustee, “OtPhere were delays
in implementing a new single accounting system to
replace the various legacy systems; there were problems
keeping up with cash collections; and there were
almost no internal financial reporting controls.” Id.
The Complaint further alleges that the Debtor began
to overstate its EBITDA, net revenue, and accounts
receivable in 2010 in order to conceal these problems.
Compl. K 4.

. . .

By 2009, Physiotherapy's financial condition had
deteriorated significantly. Compl. K 36. In response, the
Controlling Shareholders allegedly began to implement
new strategies in order to sell OPhysiotherapyP by 2011

or 2012 and maximize the potential sales consideration.
Compl. K 3M. One particular strategy was to abandon
the “look back method” of revenue recognition and
adopt the more controversial “rate bridge method.”
Compl. K 39. Physiotherapy's board was, according to
the Trustee, aware of and sanctioned the use of the
rate bridge method. Compl. K 43. According to the
Complaint, the rate bridge method estimates revenue
by calculating “a Qnet rate per visitR based on the prior
month's net rate per visitShich was, at the time, based
on an estimateSand adLusted upward or downward
based on supposed increases andTor decreases to the
published rates and assumptions about the amount
Physiotherapy could charge per visit or per Qunit.R
” Compl. K 40. Unlike the look back method, the
rate bridge method is not based on actual historical
collections and may be subLect to manipulation. Compl.
KK 41–42. OAllegedly,P within six months of switching
to the rate bridge method, the Debtor's management
became aware that OPhysiotherapy'sP net revenue had
been overstated. Compl. K 44. Nonetheless, it continued
to apply this revenue recognition methodology.

. . .

The marketing process formally began in October
2011 when the Controlling Shareholders solicited bids
from more than 100 potential buyers. Compl. K 45. ...
As participants dropped out of the auction process,
Water Street and Wind Point allegedly pressured
the Debtor's senior management into “manipulatOingP
Physiotherapy's net revenue and patient visit counts so
that Physiotherapy could be marketed as a company
that was able to grow its net revenue per visit year over
year.” Compl. K 4M. The Complaint specifically details
six forms of alleged accounting fraud that enabled the
Defendants to inflate Physiotherapy's earnings. Compl.
KK 48–54.

. . .

The Trustee also quotes numerous emails from the
Debtor's billing and collections vendor indicating that
the Debtor was instructing them to falsify its financial
statements. Compl. K 55. During this time, the Debtor
began to develop substantial cash shortfalls as a result
of these procedures. Compl. KK 61–M0. The Complaint
alleges that this growing discrepancy between revenue
and cash collections was a result of Physiotherapy's
switch to the rate bridge method. Compl. K M2.
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*�  According to the Trustee, the Board of Directors
was aware that the Debtor's use of the rate bridge
method had led to inflated revenue. Compl. KK
59–61. Additionally, the Board was presented with
tangible evidence that Physiotherapy was experiencing
significant cash collection shortfalls. Compl. KK 61–
63. ... The Trustee further alleges that various third
parties presented the Board with tangible evidence that
Physiotherapy had been overstating its revenue. Compl.
K M4.

. . .

Throughout this time, the Debtor had been engaged
in an extensive marketing process. Court Square, a
private equity firm, emerged as the winning bidder
with a cash offer of $510 million. Def.'s Br. 20. The
deal was structured as a reverse-triangular merger,
and Court Square created a subsidiary to merge into
Physiotherapy with Physiotherapy as the surviving
entity. The subsidiary financed the transaction by
issuing: “(i) a $100 million term loan (the “Term
Loan”), which was part of a larger credit facility; (ii)
$210 million in Secured Notes underwritten by Jefferies
and RBC (the “Secured Notes”); (iii) a management
equity rollover; and (iv) a minority investment by a
third-party.” Def.'s Br. 23. According to the Trustee,
these Secured Notes were marketed with an OM that
falsely represented Physiotherapy's pre-tax net income
and unadLusted EBITDA. Compl. K 82. The Trustee
asserts that the OM overstated pre-tax net income by
at least 936N and unadLusted EBITDA by 109N for
fiscal year 2011. Compl. KK 83–84. Under the terms of
the deal, the new Physiotherapy assumed this debt, and
Water Street and Wind Point received $248.6 million in
exchange for their shares. Compl. K 88. Allegedly, the
Controlling Shareholders profited handsomely from
the fraud while OPhysiotherapyP was left insolvent.
Compl. K 89. “The sum of all of the foregoing was that
Physiotherapy incurred a massive amount of new debt
Spredicated on false financialsSthe proceeds of which
were transferred out to Physiotherapy's former owners
without receiving anything of value in return.” Id.

. . .

Shortly after the transaction closed, OPhysiotherapy'sP
new owner retained Deloitte to investigate a gap
in accounts receivable and cash collections from the

previous years. Deloitte determined that the Debtor's
net income had been overstated for the years 2010 and
2012.

Physiotherapy, 2016 WL 3611831, at U2–U4.

3 Adv. D.I. 1.

4 Adv. D.I. 10M.

In December 2012, eight months after the transaction
closed, Court Square and the Defendants entered into
an agreement containing a general release of claims
(“Release”). The agreement containing the Release
resolved certain “post-closing disputes” relating to the
transaction. (See D.I. 1 at 16) On April 2, 2013,
Physiotherapy defaulted on the Senior Notes, and, on
November 12, 2013 (the “Petition Date”), it filed for relief
under chapter 11 of the Bankruptcy Code. Pursuant to the
confirmed Plan, the Trust was created and authorized to
pursue causes of action belonging to the estate. (See B.D.I.
19M–1 at 2M–28) Additionally, the Secured Noteholders
assigned their individual claims to the Trustee; as a result,
the Trust had standing to assert claims in the capacity
of both an estate representative and an assignee. See
Physiotherapy, 2016 WL 3611831, at U4.

On September 1, 2015, the Trustee filed the eight-count
complaint which asserted various claims for actual and
constructive fraudulent transfer under the Bankruptcy
Code and Pennsylvania law. Count I of the complaint
seeks avoidance and recovery of actual fraudulent
transfers to Defendants, as initial transferees, pursuant

to section 548(a)(1)(A) 5  of the Bankruptcy Code. Count
II similarly seeks avoidance and recovery of constructive
fraudulent transfers to initial transferees pursuant to

section 548(a)(1)(B) 6  of the Bankruptcy Code. Count
III seeks avoidance and recovery of transfers to
subsequent transferees under the foregoing sections of the
Bankruptcy Code. Count IV seeks avoidance and recovery
of actual fraudulent transfers from initial transferees
under Pennsylvania's version of the Uniform Fraudulent
Transfer Act, 12 Pa.C.S.A. V 5104(a)(1), and pursuant

to section 544(b) M  of the Bankruptcy Code. Count V
similarly seeks avoidance and recovery of constructive
fraudulent transfers to initial transferees pursuant to
section 544(b) of the Bankruptcy Code and 12 Pa.C.S.A.
VV 5104(a)(2) and 5105. Count VI seeks avoidance and
recovery of transfers to subsequent transferees under
Pennsylvania law. Because the Secured Noteholders
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assigned their individual claims to the Trustee, Count VII
is asserted by the Trustee as a direct assignee of unsecured
creditors (and not as an estate representative) and asserts
direct claims under Pennsylvania law, 12 Pa.C.S.A. V
5104(a)(2), for avoidance and recovery of constructive
fraudulent transfers to initial transferees. Finally, Count
VIII seeks avoidance and recovery of transfers made to
subsequent transferees under 12 Pa.C.S.A. VV 5104(a)(2)
and 5105.

5 Section 548(a)(1) of the Bankruptcy Code grants a
trustee the power to avoid any transfer by a debtor of
an interest in property made within two years before
the filing of a bankruptcy petition if the transfer was
actually or constructively fraudulent. See 11 U.S.C. V
548(a)(1). Pursuant to section 548(a)(1)(A), transfers
or obligations incurred by a debtor may be avoided if
made with actual intent to hinder, delay, or defraud a
past or future creditor. The definition of “transfer” is
broad, and includes “the creation of a lien,” such as
a security interest, and “each mode, direct or indirect,
absolute or conditional, voluntary or involuntary, of
disposing of or parting withS(i) property; or (ii) an
interest in property.” 11 U.S.C. V 101(54).

6 Section 548(a)(1)(B) of the Bankruptcy Code allows
a trustee to avoid, inter alia, “any transfer ... of
an interest of the debtor in property” if the debtor
“received less than reasonably equivalent value in
exchange for such transfer” when the debtor was
insolvent. See 11 U.S.C. V 548(a)(1)(B).

M Section 544(b) of the Bankruptcy Code authorizes the
trustee to “avoid any transfer of interest of the debtor
in property or any obligation incurred by the debtor
that is voidable under applicable law.” 11 U.S.C.
V 544(b). A trustee proceeding under section 544(b)
may avoid a fraudulent transfer in its entirety without
regard to the value of any particular creditor's claim,
and the trustee's recovery is shared by all unsecured
creditors, potentially including creditors who could
not themselves avoid the transfer under state law. See
In re "y#ergenics "orp., 226 F.3d 23M, 243 (3d Cir.
2000) (“Once avoidable pursuant to this provision,
the transfer is avoided in its entirety for the benefit of
all creditors.”).

*  In response to the complaint, Defendants moved
to dismiss on several grounds, including: (1) all of the
transfers are immune from avoidance pursuant to the
Bankruptcy Code's safe harbor provision, 11 U.S.C. V

546(e), 8  which prohibits a trustee or estate representative
from avoiding transactions involving the purchase and

sale of securities, and, according to Defendants, prohibits
creditors from pursuing recovery under state fraudulent
transfer laws as well; (2) the claims against Defendants are
barred by the Release; and (3) the Secured Noteholders
ratified the transaction and are thus barred from seeking
its avoidance. (See Adv. D.I. 10M)

8 Section 546(e) provides that, notwithstanding section
544, “the trustee may not avoid a transfer that is
a ... settlement payment, as defined by section 101
or M41 Oof the Bankruptcy CodeP, made by or to a ...
financial institution.” 11 U.S.C. V 546(e). In response
to Defendants' motion to dismiss, the Trustee argued
that payments made to selling shareholders were
not “settlement payments” in connection with a
“securities contract;” because the Defendants' shares
were converted into certificates redeemable for cash
prior to the merger's closing, the Trustee argued
that these certificates were not securities. (See Adv.
D.I. 134 at 34) The Bankruptcy Court reLected the
Trustee's argument, finding it inconsistent with the
broad language of section 546(e) and controlling
Third Circuit law on the issue. See Physiotherapy,
2016 WL 3611831, at U11.

On June 20, 2016, the Bankruptcy Court entered the
Interlocutory Order, granting the Motion to Dismiss in
part and denying it in part. See Physiotherapy, 2016
WL 3611831, at U15. The Bankruptcy Court granted the
motion to dismiss with respect to Counts II, IV, and V
of the complaint, determining that section 546(e)'s safe
harbor prohibited the Trustee's assertion of constructive
transfer claims under section 548(a)(1)(B) and actual and
constructive fraudulent transfer claims brought under
section 544(b). See id. In denying the motion to dismiss
with respect to the fraudulent transfer claims brought
directly under state law by the Trustee in the capacity
of a creditor-assignee (Count VII), the Bankruptcy Court
undertook a preemption analysis and reLected Defendants'
argument that section 546(e) prohibits avoidance actions
by creditors brought directly under state fraudulent
transfer law. See id. at U10–U15. The Bankruptcy Court
determined that neither the text nor the purpose of section
546(e) was implicated by the constructive fraudulent
transfers at issue and declined to find that the safe
harbor preempted state fraudulent transfer laws in this
case. Specifically, the Bankruptcy Court held that “a
litigation trustee may assert state law fraudulent transfer
claims in the capacity of a creditor-assignee when: (1)
the transaction sought to be avoided poses no threat of
Qripple effectsR in the relevant securities markets; (2) the
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transferees received payment for non-public securities,
and (3) the transferees were corporate insiders that
allegedly acted in bad faith. When these three factors are
present, a finding of implied preemption is inappropriate.”
Id. at U10. The Bankruptcy Court also determined that
a finding of estoppel by ratification was inappropriate at
this Luncture and declined to dismiss the complaint on
this basis. See id. at U12. The Bankruptcy Court further
reLected Defendants' contention that the Trust's actual

fraudulent transfer claim under section 548(A)(1)(a) 9  was
barred by the Release executed by Physiotherapy before
it filed its Chapter 11 petition and denied the motion to
dismiss with respect to Count I. See id. at U14. Finally, the
Bankruptcy Court reLected several other arguments that
Defendants do not argue warrant interlocutory review.
See id. at U14–15.

9 Claims for actual fraudulent transfer pursuant to
section 548(a)(1)(A) of the Bankruptcy Code do not
fall under the safe harbor provision. See 11 U.S.C. V
546(e) (“OTPhe trustee may not avoid a transfer that is
a ... settlement payment ... except under section 548(a)
(1)(A) of this title.”).

*!  On July 18, 2016, Defendants filed their Motion for
Leave to appeal the Interlocutory Order with respect to
three issues. (D.I. 1) On August 1, 2016, Defendants also
filed the Petition (D.I. 4) in this Court, despite the fact that
Federal Rule of Bankruptcy Procedure 8006(b) required
Defendants to file the Petition in the court where the
matter was then pending, and this matter was pending
in the Bankruptcy Court until August 15, 2016. (See
D.I. 14 at 18) At the time of briefing on these requests,
discovery was underway with respect to the Trust's two
remaining claims, with document production scheduled to
be completed by January 201M and depositions scheduled
to be completed in June 201M. (See D.I. 13 at 3; Adv.
D.I. 284) A review of the adversary docket demonstrates
that discovery is scheduled to conclude by May 22, 2018,
with any case dispositive motions to be served no later
than June 20, 2018. (See Adv. D.I. 6M6 (Second Amended

Scheduling Order)) 10

10 There have been other recent developments as well.
On November 1, 201M, the Bankruptcy Court entered
an opinion and order (Adv. D.I. 624, 625) granting
plaintiff's motion for partial summary Ludgment as
to potential damages. Defendants have filed a notice
of appeal (see Adv. D.I. 643) along with a motion
for leave to appeal the interlocutory order (see

Adv. D.I. 644; see also 1M–mc–319–LPS D.I. 1). On
November 6, 201M, the Bankruptcy Court entered an
opinionTorder (Adv. D.I. 630, 631), denying plaintiff's
motion for leave to amend the complaint to: (1)
add additional defendants, and (2) add a prayer for
punitive damages under the Pennsylvania Uniform
Fraudulent Transfer Act (“PUFTA”).

�. ����ica���� �tandard�. This Court has Lurisdiction to
hear appeals “with leave of the court, from interlocutory
orders and decrees, of bankruptcy Ludges entered in cases
and proceedings referred to the bankruptcy Ludges under
section 15M of this title.” 28 U.S.C. V 158(a)(3). Section
158(a) does not identify the standard district courts should
use in deciding whether to grant such an interlocutory
appeal. See id. “Typically, however, district courts follow
the standards set forth under 28 U.S.C. V 1292(b), which
govern interlocutory appeals from a district court to a
court of appeals.” In re A$ Li%uidation, Inc., 451 B.R. 343,

346 (D. Del. 2011). 11

11 See also In re Philadelphia &e'spapers, LL", 418 B.R.
548, 556 (E.D. Pa. 2009) (“Based upon the decision of
the Third Circuit in (ertoli v. )*Avella (In re (ertoli),
812 F.2d 136, 139 (3d Cir. 198M), courts within this
Circuit confronted with the decision whether to grant
leave to allow an interlocutory appeal are informed
by the criteria in 28 U.S.C. V 1292(b)”).

Under the standards of section 1292(b), an interlocutory
appeal is permitted only when the order at issue (1)
involves a controlling question of law upon which there
is (2) substantial ground for difference of opinion as
to its correctness, and (3) if appealed immediately,
may materially advance the ultimate termination of
the litigation. See 28 U.S.C. V 1292(b); +at, v. "arte
(lanche "orp., 496 F.2d M4M, M54 (3d Cir. 19M4).
Entertaining review of an interlocutory order under V
1292(b) is appropriate only when the party seeking leave to
appeal “establishes exceptional circumstances OtoP Lustify a
departure from the basic policy of postponing review until
after the entry of final Ludgment.” In re )el. and Hudson
-y. "o., 96 B.R. 469, 4M2–M3 (D. Del. 1989), a..*d, 884 F.2d
1383 (3d Cir. 1989). In part, this stems from the fact that
“OpPiecemeal litigation is generally disfavored by the Third
Circuit.” In re Se/"rude, L.P., 2010 WL 453M921, at U2
(D. Del. Oct. 26, 2010) (citing In re White (eauty 0ie',
Inc., 841 F.2d 524, 526 (3d Cir. 1988)). Further, leave for
interlocutory appeal may be denied for “entirely unrelated
reasons such as the state of the appellate docket or the
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desire to have a full record before considering the disputed
legal issue.” +at,, 496 F.2d at M54.

*"  Pursuant to section 158(d)(2), certification for direct
appeal to the circuit court is required if the Court, “acting
on its own motion or the request of a party,” determines
that:

(i) the Ludgment, order, or decree involves a question of
law as to which there is no controlling decision of the
court of appeals for the circuit or of the Supreme Court
of the United States, or involves a matter of public
importance;

(ii) the Ludgment, order, or decree involves a question of
law requiring resolution of conflicting decisions; or

(iii) an immediate appeal from the Ludgment, order, or
decree may materially advance the progress of the case
or proceeding in which the appeal is taken.

28 U.S.C. V 158(d)(2)(A)(i)–(iii). Thus, the standards for
granting direct appeal certification are essentially the same
as those to be applied by the district court in determining
whether to grant leave to appeal under 28 U.S.C. V
1292(b). See In re Advanced 1ar2eting Services Inc., 360
B.R. 429, 434 (Bankr. D. Del. 200M) (observing that legal
analyses required in consideration of motion for leave to
appeal interlocutory order and petition for certification of
direct appeal are “virtually identical”).

 . �na���i�. Defendants assert that their appeal of the
Interlocutory Order involves not one but three controlling
questions of law as to which substantial ground for
difference of opinion exists. According to Defendants,
these issues are: (i) “whether section 546(e) of the
Bankruptcy Code preempts state fraudulent transfer
claims,” (ii) “whether a trustee can assert fraudulent
transfer claims on behalf of creditors who have authorized
and participated in the very transfer alleged to be
fraudulent,” and (iii) whether the Bankruptcy Court erred
in its “determination that an otherwise valid release could
later be undone through the expedient of a chapter 11
filing, notwithstanding the strong public policy favoring
settlements.” (D.I. 1 at 1–3)

�.��ontro��ing��u��tion�o���a��a��to� !ic!�"!�r��I�
�u��tantia��#round��or�$i���r�nc��o��%�inion

“A controlling question of law must encompass at the very
least every order which, if erroneous, would be reversible

error on final appeal.” +at,, 496 at M55. “ QOCPontrollingR
means serious to the conduct of the litigation, either
practically or legally. And on the practical level, saving of
time of the district court and of expense to the litigants
Ohas beenP deemed ... to be a highly relevant factor.” Id.
(internal citation omitted). The “controlling question of
law” also must be one as to which there is “substantial
ground for difference of opinion.” 28 U.S.C. V 1292(b).
This calls for more than mere disagreement with the ruling
of the bankruptcy court. To satisfy this standard, “the
difference of opinion must arise out of genuine doubt as to
the correct legal standard.” Hul/es v. Honda 1otor "o.,
936 F. Supp. 195, 208 (D.N.J. 1996), a..*d, 141 F.3d 1154
(3d Cir. 1998); see also Patric2 v. )ell 3in. Servs., 366 B.R.
3M8, 386 (M.D. Pa. 200M) (same). This factor is also met
when “the bankruptcy court's decision is contrary to well-
established law.” In re 1arvel $nt/*t 4rp., Inc., 209 B.R.
832, 83M (D. Del. 199M).

i.�&r��'�tion

*#  With the exception of the Trustee's actual fraudulent
transfer claim under section 548(a)(1)(A) (Count I), which
the statute plainly carves out, Defendants argued that the
section 546(e) safe harbor barred all of the Trustee's claims
for avoidance under sections 544 and 548(a)(1)(B) of the
Bankruptcy Code, as well as all of the fraudulent transfer
claims asserted under Pennsylvania law. (See Adv. D.I.
10M at 33–42) Section 546(e) of the Bankruptcy Code
provides, in relevant part:

Notwithstanding sections 544 ...
OandP 548(a)(1)(B) ... of this title,
the trustee may not avoid a transfer
that is a ... settlement payment,
as defined in section 101 or M41
of this title, made by or to (or
for the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, or that is
a transfer made by or to
(or for the benefit of) a ...
financial institution, OorP financial
participant ... in connection with
a securities contract, as defined
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in section M41(M) ... except under
section 548(a)(1)(A) of this title.

Defendants argued that the safe harbor reflects Congress's
clear intention to preempt state fraudulent transfer law.
According to Defendants, if an otherwise barred transfer
could be recovered under state law, thereby implicating
the same concerns regarding the unraveling of settled
securities transactions that section 546(e) seeks to address,
the exemption set forth in section 546(e) would be
rendered useless. (See Adv. D.I. 10M) Defendants relied
primarily on the Second Circuit's decision in In re
Tri#une "o. 3raudulent "onveyance Litig., 818 F.3d 98,
124 (2d Cir. 2016), which resolved a divide within New
Work federal courts over this issue, and determined that

section 546(e) preempts state fraudulent transfer law. 12

In reaching this conclusion, the Second Circuit observed
that “OoPnce a party enters bankruptcy, the Bankruptcy
Code constitutes a wholesale preemption of state laws
regarding creditors' rights.” Id. at 111. The Second
Circuit also concluded that the larger purpose behind
the safe harbor was “to promote finality for individual
investors by limiting the circumstances, e.g., to cases
of intentional fraud, under which securities transactions
could be unwound.” Id. at 120 (internal citations and
quotation marks omitted).

12 Defendants' motion to dismiss relied on Whyte v.
(arclays (an2, PL", 494 B.R. 196 (S.D.N.W. 2013),
and the parties submitted supplemental briefing
following the Second Circuit's decision in Tri#une.
In (arclays, the plan established a litigation trust
to prosecute actions. See 494 B.R. at 198. The
debtors and certain creditors assigned claims to the
trust, including avoidance actions arising under the
Bankruptcy Code and state law. See id. Relying on
the policy underlying the section 546(g) safe harborS
another limitation on a trustee's avoidance power that
protects transfers made to “swap participantOsP” or
financial participantOsP”Sthe court held that section
546(g) preempted state fraudulent claims brought
by a litigation trustee as an assignee. The (arclays
court concluded that permitting a litigation trustee to
assert such claims would create a substantial obstacle
to Congress's obLective of ensuring stability in the
derivatives, commodities, and swap markets. See id.
at 200–01.

Conversely, the Trustee argued that section 546(e), by its
express terms, only bars avoidance actions brought by
a “trustee,” and the Bankruptcy Code defines “trustee”

as the statutory “representative of the estate.” 13  Because
the statute is silent as to creditors, the Trustee argues
that a litigation trust may assert claims directly under
state fraudulent transfer law so long as such claims were
assigned to the litigation trust by the creditors. (See Adv.
D.I. 135 at 34–35) In support of this argument, the Trustee
cited the PHP case, in which this Court concluded that:

*$  if the avoidance action were
brought by a trustee or debtor-
in-possession (or the successor
to a debtor-in-possession), the
avoidance action would be barred
by Section 546(e) of the Bankruptcy
Code. However, in this case, PHP
LLC has not asserted its claims
against Movants in the capacity of
a trustee or as a successor-in-interest
to a trustee or debtor-in-possession.
(at!�r)� &*&� ���� i�� �ringing� t!�
in�tant� c�ai'�� a�� a� dir�ct� a��ign��
o�� t!��un��cur�d� cr�ditor�. As such,
Section 546(e) is not a bar to PHP
LLC's claims.

In re PHP Li%uidating, LL" v. -o##ins, 291 B.R. 603, 60M
(D. Del. 2003) (emphasis added), a..*d su# no/. In re PHP
Healthcare "orp., 128 Fed.Appx. 839 (3d Cir. 2005).

13 See 11 U.S.C. V 323(a) (defining role and capacity
of trustee in case under Bankruptcy Code); see also
4rede v. (an2 o. &e' 5or2 1ellon, 598 F.3d 899,
902 (Mth Cir. 2010) (distinguishing between “trustee in
bankruptcy” and “post-bankruptcy vehicle”).

The Bankruptcy Court undertook a preemption analysis
and determined that while section 546(e) bars fraudulent
transfer claims under VV 548(a)(1)(b) and 544 of the
Bankruptcy Code (i.e., barring the Trust from asserting
creditor claims in its capacity as an estate representative),
it does not preempt state law fraudulent transfer claims
brought by the Trust in its capacity as an assignee of
creditors, if: (1) the transaction sought to be avoided
poses no threat of “ripple effects” in the relevant
securities markets; (2) the transferees received payment
for nonpublic securities; and (3) the transferees were
corporate insiders that allegedly acted in bad faith. See
Physiotherapy, 2016 WL 3611831, at U10.
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Defendants argue that a reversal of the Bankruptcy
Court's preemption decision would result in the dismissal
of the Trust's sole remaining constructive fraudulent
transfer claim (Count VII) and, thus, presents a
controlling question of law. (See D.I. 1 at 8) Defendants
characterize the Bankruptcy Court's ruling as a sweeping
“holding that Section 546(e) does not preempt state
fraudulent transfer claims.” (D.I. 1 at 1) But Defendants'
characterization ignores the fact that the Bankruptcy
Court's preemption ruling turned on facts specific to
this case, including the nature of the transfers at issue
and the basis for the Trust's claims. The Bankruptcy
Court determined that the transfers at issue did not
involve publicly-traded securities, which eliminated the
risk that avoidance would cause “any sort of ripple
effect to the broader secondary market.” Physiotherapy,
2016 WL 3611831, at U9. The Bankruptcy Court also
noted that allegations that corporate insiders had acted in
bad faith implicated additional policy concerns relevant
to the preemption analysis, including “Congress' policy
of providing remedies for creditors who have been
defrauded by corporate insiders.” Id. The Trustee argues
that the requested interlocutory appeal does not present
a controlling question of law because any implied
preemption analysis is necessarily case-specific and applies
only “when, 'under the circumstances of OaP particular
case, Othe state lawP stands as an obstacle to the
accomplishment and execution of the full purposes and
obLectives of Congress.” (See D.I 13 at 19 (quoting
)eWeese v. &at*l -.-. Passenger "orp. (A/tra2), 590
F.3d 239, 246 (3d Cir. 2009); Hines v. )avido'it,, 312 U.S.
52, 6M (1941))

The Court agrees with the Trustee that the Bankruptcy
Court's preemption analysis was specific to the facts of
this case. The Court is not persuaded that Defendants
have established a controlling question of law that
Lustifies deviation from the fundamental Ludicial policy of
deferring review until after the entry of a final Ludgment.

*%  Nor is the Court convinced that a substantial
ground for difference of opinion exists, as the Bankruptcy
Court's preemption analysis followed well-established
Third Circuit and Supreme Court law. In determining
whether Congress occupied the field for exclusive federal
regulation, the Bankruptcy Court began with Third
Circuit's statement that the “ Qstrong presumption against
inferring Congressional preemptionR also applies Qin the
bankruptcy contextR which may be overcome when

Qa Congressional purpose to preempt ... is clear and
manifest.R ” -osen#erg v. )0I -eceiva#les 60II, LL",
835 F.3d 414, 419 (3d Cir. 2016) (quoting In re 3ed.7
1ogul 4lo#. Inc., 684 F.3d 355, 365 (3d Cir. 2012)); see
also (3P v. -esolution Trust "orp., 511 U.S. 531, 540,
544–45 (1994) (“OTPhe Bankruptcy Code will be construed
to adopt, rather than to displace, preexisting state
law.”). “To discern the preemptive intent of Congress,”
the Bankruptcy Court proceeded to follow Supreme
Court guidance and “lookOedP to the text, structure, and
purpose of the Osafe harborP statute and the surrounding
statutory framework.” -osen#erg, 835 F.3d at 419 (citing
1edtronic, Inc. v. Lohr, 518 U.S. 4M0, 486 (1996)).

The Bankruptcy Court found the plain language of
the statute setting out the safe harbor cut against
preemption. For example, section 546 is titled “limitations
on avoidance power,” and by its express terms, Congress
limited the safe harbor to certain avoidance actions
�roug!t����a��ankru�tc��tru�t�� under sections “544, 545,
54M, 548(a)(1)(B), and 548(b).” 11 U.S.C. V 546(e) (“t!�
tru�t�� may not avoid ...” certain transfers) (emphasis
added). The safe harbor is silent with regard to a creditor's
ability to bring such claims arising under state law rather
than the Bankruptcy Code. See Physiotherapy, 2016 WL
3611831, at U9.

Looking to the structure of the safe harbor, the
Bankruptcy Court noted that, in other sections of the
Bankruptcy Code, Congress has explicitly stated when it
intends for a provision to apply to entities other than the
trustee (see, e.g., 11 U.S.C. V 1109(b)); moreover, other
Bankruptcy Code provisions expressly preempted state
law by incorporating phrases like “notwithstanding any
nonbankruptcy law” (see e.g., 11 U.S.C. V 541(c)(1)). See
Physiotherapy, 2016 WL 3611831, at U9.

Finally, looking to the purpose and legislative history
of the safe harbor provision, the Bankruptcy Court
noted that the safe harbors were originally enacted
to protect commodities clearing agencies from massive
liability, based on the theory that avoidance of margin
payments could present significant systemic risk in the
derivatives market, causing a “ripple effect” as the
failure of a clearinghouse could adversely impact all
market participants. See id. at UM. The Bankruptcy
Court concluded that Tri#une and similar cases placed
too much emphasis on policy concerns which find
minimal support in the Congressional record (e.g., finality
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for individual investors), whereas the legislative history
suggests “sections 546(e) and 546(g) were enacted to
further augment the protections against systemic risk
codified in the initial safe harbors.” Id. at U8. Adopting
the reasoning set forth in Lyondell that was later reLected
in Tri#une, the Bankruptcy Court found “OnPothing in
the legislative history of the existing law evidences a
desire to protect individual investors who are beneficial
recipients of insolvents' assets. The repeatedly expressed
concern, by contrast, has been that of protecting market
intermediaries and protecting the marketsSin each case
to avoid problems of Qripple effects,R i.e., falling dominos.”
Physiotherapy, 2016 WL 3611831, at U8 (quoting In re
Lyondell "he/ical "o., 503 B.R. 348, 3M3 (S.D.N.W.
2014)). Ultimately, the Bankruptcy Court concluded that
the legislative history did not support an interpretation
of the safe harbor as a broad preemption of all state
law avoidance claims, and that preemption was not
appropriate in this case. See id.

*1&  The Bankruptcy Court's reading of the safe harbor
is supported by the plain language of the statute,
and its careful preemption analysis followed controlling
Third Circuit and Supreme Court precedent, which
construes the Bankruptcy Code as adopting, rather than
displacing, preexisting state law, absent a clear and
manifest indication from Congress. See id. at UM–U10.
Defendants argue there is genuine doubt as to the correct
standard here based on the conflicting decision in Tri#une.
However, as noted by the Bankruptcy Court, the Tri#une
case involved publicly-traded securities, an important
factual distinction that implicated the risk of “ripple
effects” that Congress sought to avoid. See Physiotherapy,

2016 WL 3611831, at U9 14  Because the transfers here were
to corporate insiders, systemic risk concerns were not at
issue. Defendants' mere disagreement with the outcome of
the Bankruptcy Court's case-specific preemption analysis
is not a substantial ground for difference of opinion that
Lustifies interlocutory appeal.

14 Similarly, in (arclays, the Trustee sought to avoid a
large portfolio of swap transactions. See 494 B.R. at
198 (seeking avoidance of portfolio of transactions
as fraudulent conveyance under New Work debtor-
creditor law).

ii.�(ati�ication

Defendants argued to the Bankruptcy Court that
“ObPecause the Noteholders knowingly authorized and
participated in the transfer ... they are estopped
from seeking its avoidance.” (Adv. D.I. 10M at 54)
Specifically, Defendants argued that the noteholders
ratified the fraudulent transfers when they purchased
their securities because they were aware that the proceeds
from the issuance would be used to cash out the
Selling Shareholders. Thus, according to the Trustee,
the noteholders are estopped from seeking to avoid
the transfer they approved. Defendants encouraged the
Bankruptcy Court to adopt the view expressed in
Lyondell that creditors “who authorized or sanctioned the
transaction, or, indeed participated in it themselves, can
hardly claim to have been defrauded by it, or otherwise
victims of it.” Lyondell, 503 B.R. at 383–84. The Lyondell
Court concluded that a creditor's knowledge that it was
lending “for the purpose of financing an LBO, and that
the LBO proceeds would go to the stockholders,” was
sufficient to establish a ratification defense. Id. at 385.

Conversely, the Trustee argued that the noteholders could
not have knowingly authorized and participated in the
transaction because they purchased the notes based on
fraudulent financial statements, and the proper question
is whether these creditors “had full knowledge of all
material facts” surrounding the transaction. (Adv. D.I.
135 at 4M) (internal quotation marks omitted) In response,
Defendants denied advancing a ratification defense “in the
strict sense of the word”Scontending that such a defense
would apply only to claims for fraud as opposed to claims
for fraudulent transfer. Defendants argued that while
courts have described the estoppel defense using different
termsSincluding “ratification,” “estoppel,” or “material
participation in the transaction”Sthe underlying theory,
according to Defendants, remains the same: “a creditor
who participates in (or consents to or ratifies) a fraudulent
transfer cannot later argue that the transfer should be
avoided.” (Adv. D.I. 163 at 4) “The real and indisputable
point is that the Noteholders provided financing knowing
the funds would be used to pay ODefendantsP for their
shares of Othe DebtorP.” (Id.) Because they participated
in the transaction, “OtPhe Noteholders (and the Litigation
Trust as their representative) are thus estopped from
challenging the very transfer to which they knowingly
consented.” (Id.)

In evaluating the defense, the Bankruptcy Court noted
that ratification “is the act of knowingly giving sanction
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or affirmance to an act which would otherwise be
unauthorized or not binding.” Physiotherapy, 2016 WL
3611831, at U12 (citing 5M N.W. Jur. 2d Estoppel,
Ratification and Waiver V 8M (200M)). The Bankruptcy
Court relied on Trono8 and Adelphia, in which courts
appear to have endorsed the “material facts” test

articulated in ASA-"9. 15  Noting that use of proceeds
is simply one piece of the entire “fraud alleged in
the complaint,” the Bankruptcy Court concluded that
there is a material dispute as to whether the Secured
Noteholders had knowledge of the material facts of the
transaction. Physiotherapy, 2016 WL 3611831, at U12. As
the ratification defense hinged on factual issues which
remained subLect to further development in discovery,
“a finding of ratification would be inappropriate at this
Luncture,” and the Bankruptcy Court declined to dismiss
the fraudulent transfer action based on this defense. Id.

15 In In re Trono8, 503 B.R. 239, 2M6 (Bankr. S.D.N.W.
2013), the court determined that because defendants
“did not establish that the bondholders knowingly
gave sanction to the fraudulent conveyances
complained of in this case,” a finding of ratification
was inappropriate. In Adelphia -ecovery Trust v.
HS(" (an2 :SA (In re Adelphia -ecovery Trust),
634 F.3d 6M8, 693–94 (2d Cir. 2011), the Second
Circuit noted: “OwPhere the allegedly ratifying party's
silent acquiescence to a transaction credibly appears
to have resulted from the complexity of the situation
rather than intent, ratification does not occur.”

*11  On appeal, Defendants assert that the Bankruptcy
Court incorrectly characterized their defense as
“ratification,” when it should have applied the “estoppel”
standard. According to Defendants, the vast maLority
of courts have not required “full knowledge of the
facts surrounding the transaction” when considering
the estoppel defense; rather, application of the defense
requires only “knowledge of the transfer itself.” (D.I. 1
at 15–16) Conversely, the Trustee argues it is Defendants
who have conflated the issues: “the question here is what
the elements of their defenses are, not what the elements
of the Trust's claims are,” and it is firmly established
in common law “that the defenses of ratification and
estoppel apply only when a party acts knowingly.” (D.I.
13 at 11) The Trustee contends that Defendants' pleadings
and case law demonstrate that concepts of ratification and
estoppel are related, and “ Qno estoppel arises from the
mere fact that the creditor has knowledge of the proposed
transfer.R ” (D.I. 13 at 10) (quoting 16A Cal. Jur. 3d V 410)

Defendants have not established that the Bankruptcy
Court's ratification ruling involves a controlling question
of law. Defendants contend that reversal on the
ratification issue would result in dismissal of the entire
case, sparing both the parties and the Court the expense
and burden of litigating the action. (See D.I. 1 at
14) However, the Court agrees with the Trustee that
Bankruptcy Court's ruling was not a final ruling on any
defenseSregardless of whether the applicable defense is
characterized as ratification or estoppelSbut, rather, a
non-final determination that application of the defense
was “inappropriate at this Luncture.” (D.I. 13 at 12–
13) The Bankruptcy Court merely determined that facts
regarding the creditors' knowledge and intent were
relevant and must be developed before deciding whether
a defense applies. See Physiotherapy, 2016 WL 3611831,
at U12.

Nor have Defendants established substantial grounds for
difference of opinion. Defendants argue that whether the
doctrine of estoppel requires “knowledge of all material
facts” “appears to be a matter of first impression not only
in this District but within this Circuit.” (D.I. 1 at 14) (citing
+lapper v. "o//on'ealth -ealty Trust, 662 F. Supp. 235,
236 (D. Del. 198M) (finding that “substantial ground for
difference of opinion” existed where issue presented “case
of first impression”)) However, again, all the Bankruptcy
Court decided was that further factual development is
required before applying the defense of ratification or
estoppel. Moreover, it appears that the Bankruptcy Court
applied well-settled tenets of law. (See D.I. 13 at 9–11)

iii.�&r���tition�(���a��

Defendants argue that all of the Trustee's claims, including
the actual fraudulent transfer claim under section 548(a)
(1)(A), were barred by the Release that Physiotherapy
executed prior to the Chapter 11 proceedings. (See Adv.
D.I. 10M at 43–49) The Release bars any “claims for
losses, damages, indemnification, or other payment”
against any party “for any breach, violation or inaccuracy
of any of the terms, conditions, covenants, agreements
or representations andTor warranties in the Merger
Agreement.” (Adv. D.I. 108 at Ex. 8) Additionally the
parties “irrevocably waiveOdP all such claims, whether in
law, equity, tort or otherwise, whether or not known
now, heretofore or hereafter, whether anticipated or
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unanticipated, suspected, unsuspected or claimed, fixed or
contingent.” (Id.)

In moving to dismiss, Defendants argued that the Release
barred the Debtor from asserting any fraud or fraud-based
claims, and bars the Trust as well, because the Trust is
standing “in the shoes” of the Debtor. (See id. at 43) The
Bankruptcy Court disagreed, noting that post-petition
avoidance actions can only be brought by the trustee after
the petition is filed; and Lust as the prepetition debtor does
not own the right to pursue a fraudulent transfer claim,
it follows that the prepetition debtor may not waive such
claims either. See Physiotherapy, 2016 WL 3611831, at
U14 (citing 9..icial "o//. o. :nsecured "reditors v. :1(
(an2 (In re -esidential "apital, LL"), 49M B.R. 403, 424
(Bankr. S.D.N.W. 2013)).

*12  In concluding that the Trustee was not bound by
the Release, the Bankruptcy Court relied on several Third
Circuit cases. For instance, in La..erty, the Third Circuit
noted that actions that may be pursued by bankruptcy
trustees generally fall into two categories: “(1) those
brought by the trustee as successor to the debtor's interest
included in the estate under Section 541, and (2) those
brought under one or more of the trustee's avoiding
powers.” 9..icial "o//. o. :nsecured "reditors v. -.3.
La..erty ; "o., 26M F.3d 340, 356 (3d Cir. 2001). Pursuant
to section 541 of the Bankruptcy Code, the bankruptcy
estate is comprised of “all legal or equitable interests of the
debtor in property as of the commencement of the case,”
including “whatever causes of action the debtor may have
possessed prior to the petition date.” 11 U.S.C. V 541. Any
action included in the estate under section 541 that is later
pursued by a bankruptcy trustee is brought by the trustee
as successor to the debtor's interest in that claim and is a
“debtor cause of action.” In re IH <, Inc., et al., 2016 WL
6394296, U13 (Bankr. D. Del. Sept. 28, 2016). The Third
Circuit has noted that “the trustee stands in the shoes of
the debtor” when bringing such actions, and is therefore
“subLect to the same defenses as could have been asserted
by the defendant had the action been instituted by the
Debtor.” La..erty, 26M F.3d at 356.

Claims that the Bankruptcy Code authorizes a trustee to
assert on behalf of creditors, which are largely avoidance
actions brought pursuant to sections 544, 54M, and 548
of the Bankruptcy Code, are “creditor actions.” The
power to pursue such claims, as exercised by an estate
representative, “relateOsP to the trustee's power to resist

pre-bankruptcy transfers of property.” Id. The Third
Circuit has held that for purposes of section 548 avoidance
actions, the trustee does not stand in the shoes of
the debtor, as such claims are not “derivative of the
bankrupt.” Hays ; "o. v. 1errill Lynch, Pierce, 3enner
; S/ith, Inc., 885 F.2d 1149 (3d Cir. 1989) (holding
claims under V 548 are “creditor claims” and “there is
no Lustification for binding creditors to Oan agreement's
arbitration provisionP with respect to claims that are not
derivative from the party to it”); see also 1c&a/ara v.
P3S (In re Personal ; (us. Ins. Agency), 334 F.3d 239,
245 (3d Cir. 2003) (“The La..erty Court made clear that
its holding did not extend to actions brought under Code
sections other than OsectionP 541”).

Relying on these Third Circuit cases and other authorities,
the Bankruptcy Court concluded that the Debtor had
no ability to waive section 548 claims, and the Trustee
was not bound by the Release. See Physiotherapy, 2016
WL 3611831, at U14. On appeal, Defendants assert the
Bankruptcy Court erred in holding that “because a
prepetition debtor does not own the right to pursue a
fraudulent transfer claim in bankruptcy, the Release did
not bar claims by the Trust brought post-petition on
behalf of the Debtor.” (D.I. 1 at 1M)

Defendants assert that this issue presents a controlling
question of law because reversal on the effect of the
Release would result in dismissal of the Trustee's claim
under section 548(a)(1)(A) for actual fraudulent transfer.
(See id.) The Trustee disagrees, contending that because
the Bankruptcy Court held that the Release did not
bind the Trustee, the Bankruptcy Court did not have
to decide whether the terms of the Release encompass
the actual fraudulent transfer claim. (See D.I. 13 at 8–
9) The Trustee argues that the Release only applies to
claims for “breach, violation or inaccuracy of any terms,
conditions, covenants, agreements or representations andT

or warranties in�t!��+�rg�r��gr��'�nt,” 16  and the Trust's
claim is predicated on other documents, including the
OM. (D.I. 13 at 9 (emphasis added); Compl. at K 82)
Thus, the Release would not bar the actual fraudulent
conveyance claim even if the Trustee was bound by such
a prepetition waiver.

16 Adv. D.I. 108–8 at 2 (emphasis added).

The Court agrees with the Trustee. Because the scope
of the Release may present a disputed issue of fact,



638

VIEWS FROM THE BENCH, 2018

In re Physiotherapy Holdings, Inc., Slip Copy (2017)

Bankr. L. Rep. P 83,193

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 12

and is subLect to further development through discovery,
interlocutory review is not appropriate. Defendants have
not identified a controlling question of law.

*1�  Nor have Defendants identified an issue on
which there exists substantial grounds for disagreement.
Defendants contend “precedent bearing on this matter is
thin” (D.I. 1 at 19) and the Bankruptcy Court ignored
observations made recently in =LL "onsultants, Inc. v.
Hor/el 3oods "orp. (In re Ag3eed :SA LL"), 2015
WL 913362M (Bankr. D. Del. Dec. 15, 2015). In Ag3eed,
the debtors had entered into a prepetition settlement
agreement with a defendant, including a release and a
requirement that the debtor issue a promissory note to the
defendant. See id. at U2. Following the bankruptcy filing,
the trustee initiated an action alleging that the issuance
of the promissory note was a fraudulent transfer. See id.
The court determined that the release “contemplates and
provides for the situation that arose here, i.e., a claim
for fraudulent transfer,” and the action was precluded
by the release. Id. at U5. However, as the Bankruptcy
Court determined, the decision in Ag3eed was based on
the specific facts of that case. The applicability, if at all,
of that decision to the different facts here does not create
substantial grounds for difference of opinion warranting
interlocutory review. Additionally, the issue of whether
a pre-petition release of claims like those involved here
may be binding on a trustee was not briefed in Ag3eed,
nor did the defendant raise the argument. See Ag3eed,
2015 WL 913362M, at U4–U5. Finally, it is well-settled that
“prior to bankruptcy, a debtor may not waive bankruptcy
rights that inure to the benefit of unsecured creditors not a
party to that waiver.” 1inn. "orn Processors, Inc. v. A/.
S'eeteners, Inc. (In re S'eeteners, Inc.), 248 B.R. 2M1, 2M6
(Bankr. E.D. Pa. 2000).

B.� !�t!�r�I''�diat������a�� i���+at�ria�����d,anc�
"�r'ination�o���itigation

Defendants argue that if they are successful on appeal
of these issues, the entire case will be resolved. (See D.I.
1 at 20) They add that, absent interlocutory appeal, the
parties may be forced to litigate issues and incur costs that
might turn out to have been entirely unnecessary. (See
id.) The Trustee counters that Defendants would have to
prevail on �ot! the prepetition release issue, which targets
the Trustee's actual fraudulent transfer claim, and either
the section 546(e) or ratification issues, which target the
constructive fraudulent transfer claim, in order for there
to be any chance of material advancement of termination

of the litigation. (See D.I. 13 at 4) The Trustee also points
to disputed issues of fact underlying the issues Defendants
seek to appeal, observing that subsequent developments
in the Bankruptcy Court may moot certain disputes,
a further indication that immediate appeal would not
materially advance the litigation. (See id. at 5)

Immediate appeal is not likely to advance the termination
of this litigation. Defendants must succeed on more than
one of their issues to terminate the litigation. Under the
circumstances, an immediate appeal of one or all of these
issues “would only promote piecemeal determination of
the questions raised in the adversary action and would
likely create unnecessary delay.” A$ Li%uidation, 451 B.R.
at 348.

�.� !�t!�r�-.c��tiona���ircu'�tanc���/u�ti��
I''�diat������a�

Because an interlocutory appeal represents a deviation
from the basic Ludicial policy of deferring review until
after the entry of final Ludgment, the party seeking leave
to appeal an interlocutory order must also demonstrate
that exceptional circumstances exist. See In re Advanced
1ar2eting Services, Inc., 2008 WL 56808M8 (D. Del.
April 3, 2008). “Interlocutory appeal is meant to be
used sparingly and only in exceptional cases where
the interests cutting in favor of immediate appeal
overcome the presumption against piecemeal litigation.”
A$ Li%uidation, 451 B.R. at 349 (internal quotation marks
omitted).

Defendants' opening brief did not identify any exceptional
circumstances that might warrant deviation from the final
Ludgment rule. (See D.I. 1) In their reply brief, Defendants
argue that exceptional circumstances are present based
on the “conflict with (arclays and Tri#une and potential
for a circuit split on an important issue of bankruptcy
Lurisprudence involving the scope of OsPection 546(e),”
together with “the lack of any controlling Third Circuit
precedent on the estoppel and release issues.” (D.I. 18 at
1M)

The Court is not persuaded that exceptional
circumstances are presented here. Defendants have failed
to point to “any circumstance or reason that distinguishes
the case from the procedural norm and establishes the
need for immediate review.” In re 1agic -ests., Inc., 202
B.R. 24, 26–2M (D. Del. 1996).
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*1  !. �onc�u�ion. For the reasons explained above, the
Court will deny Defendants' Motion for Leave to appeal
the Interlocutory Order. Accordingly, the Petition is also
denied.

A'' (itations

Slip Copy, 201M WL 6524524, Bankr. L. Rep. P 83,193

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.



AMERICAN BANKRUPTCY INSTITUTE

641

In re Tribune Co. Fraudulent Conveyance Litigation, 818 F.3d 98 (2016)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment

 Declined to Follow by Chateau Foghorn LP v. Hosford, Md., August

28, 2017

818 F.3d 98
United States Court of Appeals,

Second Circuit.

In re TRIBUNE COMPANY FRAUDULENT
CONVEYANCE LITIGATION.

Note Holders, Deutsche Bank Trust Company
Americas, Law Debenture Trust Company
of New York, Wilmington Trust Company,
Individual Retirees, William A. Niese, on

behalf of a putative class of Tribune Company
retirees, Plaintiffs–Appellants–Cross–Appellees,

Mark S. Kirschner, as Litigation Trustee
for the Tribune Litigation Trust, Plaintiff,
Tendering Phones Holders, Citadel Equity

Fund Ltd., Camden Asset Management LLP and
certain of their affiliates, Plaintiffs–Intervenors,

v.
Large Private Beneficial Owners, Financial

Institution Holders, Financial Institution Conduits,
Merrill Lynch, Pierce, Fenner & Smith, Inc.,

on behalf of a putative class of former Tribune
Company shareholders, Pension Funds, including
public, private, and Taft Hartley Funds, Individual

Beneficial Owners, Mario J. Gabelli, on behalf
of a putative class of former Tribune Company
shareholders, Mutual Funds, At–Large, Estate
of Karen Babcock, Phillip S. Babcock, Douglas

Babcock, Defendants Listed on Exhibit B,
Defendants–Appellees–Cross–Appellants,

Current and Former Directors and Officers, Betsy
D. Holden, Christopher Reyes, Dudley S. Taft,

Enrique Hernandez, Jr., Miles D. White, Robert
S. Morrison, William A. Osborn, Harry Amsden,
Stephen D. Carver, Dennis J. FitzSimons, Robert

Gremillion, Donald C. Grenesko, David Dean Hiller,
Timothy J. Landon, Thomas D. Leach, Luis E.

Le, Mark Hianik, Irving Quimby, Crane Kenney,
Chandler Bigelow, Daniel Kazan, Timothy Knight,

Thomas Finke, Sam Zell and Affiliated Entities,
EGI–TRB, LLC, Equity Group Investments, LLC,
Sam Investment Trust, Samuel Zell, Tower CH,

LLC, Tower DC, LLC, Tower DL, LLC, Tower EH,
LLC, Tower Gr, Large Shareholders, Chandler

Trusts and their representatives, Financial Advisors,
Valuation Research Corporation, Duff & Phelps,

LLC, Morgan Stanley & Co. Inc. and Morgan
Stanley Capital Services, Inc., GreatBanc Trust
Company, Citigroup Global Markets, Inc., CA
Public Employee Retirement System, Calpers,

University Of CA Regents, T. Rowe Price Associates,
Inc., Morgan Keegan & Company, Inc., NTCA,

Diocese of Trenton–Pension Fund, First Energy
Service Company, Maryland State Retirement and
Pension System, T Bank LCV QP, T Bank–LCV–
PT, Japan Post Insurance, Co., Ltd., Servants of

Relief for Incurable Cancer (aka Dominican Sisters
of Hawthorne), New Life International, New Life

International Trust, Salvation Army, Southern
Territorial Headquarters, City of Philadelphia

Employees, Ohio Carpenters' Midcap (aka Ohio
Carpenters' Pension Fund), Tilden H. Edwards,

Jr., Malloy and Evans, Inc., Bedford Oak Partners,
LP, Duff and Phelps LLC, Durham J. Monsma,

Certain Tag–Along Defendants, Michael S.

Meadows, Wirtz Corporation, Defendants. *

* The Clerk of the Court is instructed to conform the
caption in accordance with this opinion.

Docket Nos. 13–3992–cv, 13–
3875–cv, 13–4178–cv, 13–4196–cv.

|
Argued: Nov. 5, 2014.

|
Decided: March 29, 2016.

Synopsis
Background: Unsecured creditors committee in Chapter
11 case brought adversary proceedings asserting
actual fraudulent transfer claims against corporate
debtor's cashed-out shareholders, officers and directors,
financial advisors, and others who benefited from
prepetition leveraged buyout (LBO) of debtor, and,
after conditional stay relief was granted, individual
creditors brought actions asserting state-law constructive
fraudulent transfer claims to unwind buyouts of debtor's
shareholders. Following consolidation of actions by the
Judicial Panel on Multidistrict Litigation, 831 F.Supp.2d
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1371, defendants moved to dismiss individual creditor
actions. The United States District Court for the Southern
District of New Yor6, 7ichard J. Sullivan, J., 899 B.7.
310, granted motion, and cross-appeals were ta6en.

�o�dings: The Court of Appeals, :inter, Circuit Judge,
held that;

<1= creditors were not barred by the Ban6ruptcy
Code's automatic stay provision from bringing state-
law constructive fraudulent conveyance claims while
avoidance proceedings challenging the same transfers
brought by a party e>ercising the powers of a ban6ruptcy
trustee on an intentional fraud theory were ongoing, but

<2= creditors' state-law constructive fraudulent conveyance
claims were preempted by the section of the Code barring
ban6ruptcy trustees from avoiding, as constructively
fraudulent to creditors, transfers that are settlement
payments in securities transactions or made in connection
with a securities contract, abrogating In re Lyondell
Chemical Company, ?03 B.7. 388.

Affirmed.

:est Headnotes (37)

��� �orpora�ions�and�Busin�ss��rgani�a�ions
Sale or Transfer of All or Controlling

@nterest of Stoc6

@n a typical Aleveraged buyoutB (LBO), a
target company is acCuired with a significant
portion of the purchase price being paid
through a loan secured by the target
company's assets.

1 Cases that cite this headnote

��� Bankrup�cy
@ntent of debtor

A@ntentional fraudulent conveyanceB is one in
which there was actual intent to hinder, delay,
or defraud a creditor. 11 U.S.C.A. D ?88(a)(1)
(A).

1 Cases that cite this headnote

� � Bankrup�cy
@nsolvency of debtor

Bankrup�cy
A7easonably eCuivalent valueB in general

AConstructive fraudulent conveyanceB is
generally a transfer for less than reasonably
eCuivalent value made when the debtor was
insolvent or was rendered so by the transfer.

1 Cases that cite this headnote

�!� "�d�ra���our�s
Dismissal or nonsuit in general

Court of Appeals reviews de novo the district
court's grant of a motion to dismiss.

Cases that cite this headnote

�#� Bankrup�cy
Judicial proceedings in general

:hen a ban6ruptcy action is filed, any
action or proceeding against the debtor is
automatically stayed. 11 U.S.C.A. D 3E2.

Cases that cite this headnote

�$� Bankrup�cy
Automatic Stay

Purpose of the automatic stay is to protect
creditors as well as the debtor by avoiding
wasteful, duplicative, individual actions by
creditors see6ing individual recoveries from
the debtor's estate, and by ensuring an
eCuitable distribution of the debtor's estate. 11
U.S.C.A. D 3E2.

Cases that cite this headnote

�%� Bankrup�cy
Judicial proceedings in general

Bankrup�cy
Determination and reliefF  conditions

Bankrup�cy
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Construction, e>ecution, and
performance

Creditors were not barred by the
Ban6ruptcy Code's automatic stay provision
from bringing state-law constructive
fraudulent conveyance claims while avoidance
proceedings challenging the same transfers
brought by a party e>ercising the powers
of a ban6ruptcy trustee on an intentional
fraud theory were ongoingF the ban6ruptcy
court had granted creditors relief from
the automatic stay on three occasions,
and the confirmed reorganiGation plan
e>pressly allowed creditors to pursue any and
all leveraged buyout (LBO)-related causes
of action arising under state fraudulent
conveyance law, and provided that nothing
in the plan impaired the rights of creditors
to attempt to pursue disclaimed state-law
avoidance claims. 11 U.S.C.A. DD 3E2, ?88(a)
(1)(A).

1 Cases that cite this headnote

�&� Bankrup�cy
CauseF  Hrounds and ObIections

Ban6ruptcy Code empowers a ban6ruptcy
court to release parties from the automatic
stay Afor causeB shown. 11 U.S.C.A. D 3E2(d)
(1).

Cases that cite this headnote

�'� Bankrup�cy
Determination and reliefF  conditions

Once a creditor obtains stay relief, it may
press its claims outside of the ban6ruptcy
proceeding. 11 U.S.C.A. D 3E2(d)(1).

Cases that cite this headnote

��(� S�a��s
Conflicting or conforming laws or

regulations

Under the Supremacy Clause, federal law
prevails when it conflicts with state law.
U.S.C.A. Const. Art. E, cl. 2.

8 Cases that cite this headnote

���� S�a��s
Preemption in general

Preemptive effect of federal law may be
inferred where it is not e>pressly provided.
U.S.C.A. Const. Art. E, cl. 2.

1 Cases that cite this headnote

���� S�a��s
Conflicting or conforming laws or

regulations

Under the implied preemption doctrine, state
laws are preempted to the e>tent of any
conflict with a federal statuteF such a conflict
occurs when state law stands as an obstacle
to the accomplishment and e>ecution of the
full purposes and obIectives of Congress.
U.S.C.A. Const. Art. E, cl. 2.

8 Cases that cite this headnote

�� � S�a��s
State police power

Presumption against inferring preemption is
premised on federalism grounds, and so
weighs most heavily where the particular
regulatory area is traditionally the domain of
state law. U.S.C.A. Const. Art. E, cl. 2.

2 Cases that cite this headnote

��!� S�a��s
Congressional intent

Preemption is always a matter of
congressional intent, even where that intent
must be inferred. U.S.C.A. Const. Art. E, cl. 2.

2 Cases that cite this headnote

��#� S�a��s
Preemption in general

Presumption against preemption usually goes
to the weight to be given to the lac6 of
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an e>press statement overriding state law.
U.S.C.A. Const. Art. E, cl. 2.

1 Cases that cite this headnote

��$� Bankrup�cy
Ban6ruptcy power generally

Congress's power to enact ban6ruptcy laws
was made e>plicit in the Constitution as
originally enacted. U.S.C.A. Const. Art. 1, D
8, cl. 8.

Cases that cite this headnote

��%� Bankrup�cy
Application of state or federal law in

general

Once a party enters ban6ruptcy, the
Ban6ruptcy Code constitutes a wholesale
preemption of state laws regarding creditors'
rights.

2 Cases that cite this headnote

��&� Bankrup�cy
Trustee as representative of debtor or

creditors

Bankrup�cy
Time limitationsF  computation

Constructive fraudulent conveyance action
brought by a trustee under the strong-arm
provision of the Ban6ruptcy Code is a claim
arising under federal lawF although such a
claim borrows applicable state-law standards
regarding avoiding the transfer in Cuestion,
the claim has its own statute of limitations,
measure of damages, and standards for
distribution. 11 U.S.C.A. DD ?88, ?8E(a)(1)(A),
??0, 72E.

1 Cases that cite this headnote

��'� Bankrup�cy
Judgment or orderF  relief

Disposition of a ban6ruptcy trustee's federal-
law constructive fraudulent conveyance claim
e>tinguishes the right of creditors to bring

state-law fraudulent conveyance claims. 11
U.S.C.A. D ?88.

2 Cases that cite this headnote

��(� Bankrup�cy
Avoidance rights and limits thereon, in

general

Section of the Ban6ruptcy Code barring
ban6ruptcy trustees from avoiding transfers
that are settlement payments in securities
transactions or made in connection with a
securities contract creates an e>ception to
that prohibition for federal avoidance claims
brought by trustees based on an intentional
fraud theory. 11 U.S.C.A. DD ?8E(e), ?88(a)(1)
(A).

Cases that cite this headnote

���� Bankrup�cy
Avoidance rights and limits thereon, in

general

Transfers in which either the transferor or
transferee is not a financial intermediary are
clearly included in the language of the section
of the Ban6ruptcy Code barring ban6ruptcy
trustees from avoiding, as constructively
fraudulent to creditors, transfers that are
settlement payments in securities transactions
or made in connection with a securities
contract. 11 U.S.C.A. D ?8E(e).

2 Cases that cite this headnote

���� Bankrup�cy
Avoidance rights and limits thereon, in

general

Section of the Ban6ruptcy Code barring
ban6ruptcy trustees from avoiding, as
constructively fraudulent to creditors,
transfers that are settlement payments in
securities transactions or made in connection
with a securities contract does not distinguish
between 6inds of transfers, for e>ample,
settlements of ordinary day-to-day trading,
leveraged buyouts (LBOs), or mergers in
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which shareholders of one company are
involuntarily cashed out. 11 U.S.C.A. D ?8E(e).

Cases that cite this headnote

�� � Bankrup�cy
Avoidance rights and limits thereon, in

general

So long as the transfer sought to be avoided
is within the language of the section of the
Ban6ruptcy Code barring ban6ruptcy trustees
from avoiding, as constructively fraudulent
to creditors, transfers that are settlement
payments in securities transactions or made
in connection with a securities contract,
the statute includes avoidance proceedings
in which the intermediary would escape a
damages Iudgment. 11 U.S.C.A. D ?8E(e).

Cases that cite this headnote

��!� Bankrup�cy
Co-debtors and third persons

Language of the Ban6ruptcy Code's
automatic stay provision applies only to
actions against the debtor. 11 U.S.C.A. D 3E2.

Cases that cite this headnote

��#� )i*i�a�ion�o+�,c�ions
Nature of statutory limitation

Statutes of limitation usually are intended
to limit the assertion of stale claims and to
provide peace to possible defendants.

Cases that cite this headnote

��$� Bankrup�cy
Trustee as representative of debtor or

creditors

Strong-arm provision of the Ban6ruptcy
Code, vesting avoidance powers in the trustee,
is intended to simplify proceedings, reduce the
costs of marshalling the debtor's assets, and
assure an eCuitable distribution among the
creditors. 11 U.S.C.A. D ?88.

Cases that cite this headnote

��%� S�a�u��s
Plain LanguageF  Plain, Ordinary, or

Common Meaning

S�a�u��s
Conte>t

:hether statutory language has a plain
meaning turns on whether a consensus
would have e>isted among reasonable,
contemporaneous readers as to meaning of
that language in the particular statutory
conte>t at the time of enactment.

Cases that cite this headnote

��&� Bankrup�cy
Avoidance rights and limits thereon, in

general

�orpora�ions�and�Busin�ss��rgani�a�ions
Transfer to or for the benefit of directors,

officers, or shareholders

Creditors' state-law constructive fraudulent
conveyance claims against Chapter 11
debtor's former shareholders and others,
pursuant to which they sought to avoid
payments made by debtor to financial
intermediary to fund ensuing payments to
shareholders for stoc6 during prepetition
leveraged buyout (LBO) of debtor, conflicted
with the section of the Ban6ruptcy Code
barring ban6ruptcy trustees from avoiding,
as constructively fraudulent to creditors,
transfers that are settlement payments in
securities transactions or made in connection
with a securities contract, and so were
preemptedF abrogating In re Lyondell
Chemical Company, ?03 B.7. 388. 11
U.S.C.A. D ?8E(e).

2 Cases that cite this headnote

��'� Bankrup�cy
Avoidance rights and limits thereon, in

general

Payments by and to financial intermediaries,
which are protected by the section of the
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Ban6ruptcy Code barring ban6ruptcy trustees
from avoiding, as constructively fraudulent
to creditors, transfers that are settlement
payments in securities transactions or made
in connection with a securities contract,
provide certainty as to each transaction's
consummation, speed to allow parties to
adIust the transaction to mar6et conditions,
finality with regard to investors' sta6es in
firms, and thus stability to financial mar6ets.
11 U.S.C.A. D ?8E(e).

2 Cases that cite this headnote

� (� S�a�u��s
Language and intent, will, purpose, or

policy

Search for legislative purpose is heavily
informed by statutory language.

Cases that cite this headnote

� �� Bankrup�cy
Construction and Operation

@n construing the Ban6ruptcy Code, analyGing
all the language of a provision and its
relationship to the Code as a whole is
preferable to using literalness here and
perceived legislative purpose, without regard
to language, there as needed to reach
particular results.

Cases that cite this headnote

� �� Bankrup�cy
Avoidance rights and limits thereon, in

general

Congress's purpose in enacting the section
of the Ban6ruptcy Code barring ban6ruptcy
trustees from avoiding, as constructively
fraudulent to creditors, transfers that are
settlement payments in securities transactions
or made in connection with a securities
contract was to promote finality and certainty
for investors, by limiting the circumstances,
that is, to cases of intentional fraud,
under which securities transactions could be
unwound. 11 U.S.C.A. D ?8E(e).

1 Cases that cite this headnote

�  � Bankrup�cy
Avoidance rights and limits thereon, in

general

Broad language used in the section of the
Ban6ruptcy Code barring ban6ruptcy trustees
from avoiding, as constructively fraudulent
to creditors, transfers that are settlement
payments in securities transactions or made in
connection with a securities contract protects
transactions rather than firms, reflecting
a purpose of enhancing the efficiency of
securities mar6ets in order to reduce the
cost of capital to the American economy. 11
U.S.C.A. D ?8E(e).

1 Cases that cite this headnote

� !� Bankrup�cy
Avoidance rights and limits thereon, in

general

Protection of the transactions consummated
through financial intermediaries by the
section of the Ban6ruptcy Code barring
ban6ruptcy trustees from avoiding, as
constructively fraudulent to creditors,
transfers that are settlement payments in
securities transactions or made in connection
with a securities contract was not intended
as protection of politically favored special
interestsF rather, it was sought in order
to protect investors from the disruptive
effect of after-the-fact unwinding of securities
transactions. 11 U.S.C.A. D ?8E(e).

1 Cases that cite this headnote

� #� S�a��s
Congressional intent

J>istence of an e>press preemption provision
does not bar the ordinary wor6ing of conflict
preemption principles or impose a special
burden that would ma6e it more difficult
to establish the preemption of laws falling
outside the clause. U.S.C.A. Const. Art. E, cl.
2.
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2 Cases that cite this headnote

� $� S�a�u��s
Legislative Construction

Although the history of relevant practice
may support an inference of congressional
acCuiescence, the effect or meaning of
legislation is not to be gleaned from isolated
reCuests for more protective, but possibly
redundant, legislation.

Cases that cite this headnote

� %� S�a�u��s
Legislative silence, inaction, or

acCuiescence

For purposes of statutory construction, the
failure of Congress to respond to court
decisions is of interpretive significance only
when the decisions are large in number and
universally, or almost so, followed.

Cases that cite this headnote

,��orn�ys�and�)a-�"ir*s

.�(!  7oy T. Jnglert, Jr. (Lawrence S. 7obbins, Ariel
N. Lavinbu6, Daniel N. Lerman, Shai D. Bronshtein,
7obbins, 7ussell, Jnglert, Orsec6, Untereiner K Sauber
LLP, :ashington, DC, Prati6 A. Shah, James J. Tysse,
L.:. Julius Chen, A6in Hump Strauss Hauer K Feld LLP,
:ashington, DC, David M. Lens6y, Mitchell Hurley,
Deborah J. Newman, A6in Hump Strauss Hauer K
Feld LLP, New Yor6, NY, 7obert J. Lac6 K Hal
Neier, Friedman Kaplan Seiler K Adelman LLP, New
Yor6, NY, Daniel M. Scott K Kevin M. Magnuson,
Kelley, :olter K Scott, P.A., Minneapolis, MN, David
S. 7osner K Sheron Korpus, KasowitG Benson Torres
K Friedman LLP, New Yor6, NY, Joseph Aronauer,
Aronauer 7e K Yudell, LLP, New Yor6, NY, on the
brief), 7obbins, 7ussell, Jnglert, Orsec6, Untereiner K
Sauber LLP, :ashington, DC, for PlaintiffsMAppellantsM
CrossMAppellees Note Holders.

Jay Teitelbaum, Teitelbaum K Bas6in LLP, :hite
Plains, NY, for PlaintiffsMAppellantsMCrossMAppellees
@ndividual 7etirees.

Joel A. Feuer K Oscar HarGa, Hibson, Dunn K Crutcher
LLP, Los Angeles, CA, David C. Bohan K John P.
Sieger, Katten Muchin 7osenman LLP, Chicago, @L, for
DefendantsMAppelleesMCrossMAppellants Large Private
Beneficial Owners.

Philip D. An6er (Alan J. Schoenfeld, Adriel @. Cepeda
Derieu>, Pablo H. Kapusta, :ilmer Cutler Pic6ering
Hale and Dorr LLP, New Yor6, NY, Sabin :illett
K Michael C. D'Agnostino, Bingham McCutchen LLP,
Boston, MA, Joel :. Millar, :ashington, DC, on the
brief), :ilmer Cutler Pic6ering Hale and Dorr LLP, New
Yor6, NY, for DefendantsMAppelleesMCrossMAppellants
Financial @nstitution Holders.

Jlliot Mos6owitG, Davis Pol6 K :ardwell LLP, New
Yor6, NY, Daniel L. Cantor, O'Melveny K Myers
LLP, New Yor6, NY, Hregg M. Mashberg K Stephen
L. 7atner, Pros6auer 7ose LLP, New Yor6, NY,
for DefendantsMAppelleesMCrossMAppellants Financial
@nstitution Conduits.

Douglas HallwardMDriemeier, 7opes K Hray LLP,
:ashington, DC, D. 7oss Martin, 7opes K Hray
LLP, New Yor6, NY, Matthew L. Fornshell, @ce Miller
LLP, Columbus, OH, for DefendantsMAppelleesMCrossM
Appellants Pension Funds.

Andrew J. Jntwistle, Jntwistle K Cappucci, LLP,
New Yor6, NY, David N. Dunn, Potter Stewart, Jr.
Law Offices, Brattleboro, NT, Mar6 A. Neubauer,
Steptoe K Johnson LLP, Los Angeles, CA,
for DefendantsMAppelleesMCrossMAppellants @ndividual
Beneficial Owners.

Michael S. Doluisio K Ale>ander Bilus, Dechert LLP,
Philadelphia, PA, Steven 7. Schoenfeld, 7obinson K Cole
LLP, New Yor6, NY, for DefendantsMAppelleesMCrossM
Appellants Mutual Funds.

Alan J. Stone K Andrew M. LeBlanc, Milban6, Tweed,
Hadley K McCloy LLP, New Yor6, NY, for DefendantM
AppelleeMCrossMAppellant AtMLarge.

Hary Stein, David K. MomborCuette, :illiam H.
Hussman, Jr., Schulte 7oth K Label LLP, New Yor6, NY,
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for DefendantsMAppelleesMCrossMAppellants Defendants
Listed on J>hibit B.

Kevin Carroll, Securities @ndustry and Financial Mar6ets
Association, :ashington, .�(#  DC, Holly K. Kul6a,
NYSJ Jurone>t, New Yor6, NY, Marshall H. Fishman,
Timothy P. Har6ness, David Y. LivshiG, Freshfields
Bruc6haus Deringer U.S. LLP, New Yor6, NY, for
Amici Curiae Securities @ndustry and Financial Mar6ets
Association, @nternational Swaps and Derivatives
Association, @nc., and the NYSJ Jurone>t.

Michael A. Conley, John :. Avery, Tracey A.
Hardin, BenIamin M. Netter, Securities and J>change
Commission, :ashington, DC, for Amicus Curiae
Securities and J>change Commission.

Before :@NTJ7, D7ONJY, Circuit Judges, and

HJLLJ7STJ@N, District Judge. OO

OO The Honorable Alvin K. Hellerstein, of the Southern
District of New Yor6, sitting by designation.

�pinion

:@NTJ7, Circuit Judge;

���  7epresentatives of certain unsecured creditors of
the Chapter 11 debtor Tribune Company appeal from
Judge Sullivan's grant of a motion to dismiss their state
law, constructive fraudulent conveyance claims brought
against Tribune's former shareholders. Appellants see6 to
recover an amount sufficient to satisfy Tribune's debts
to them by avoiding (recovering) payments by Tribune
to shareholders that purchased all of its stoc6. The
payments occurred in a transaction commonly called a

leveraged buyout (ALBOB), 1  soon after which Tribune
went into Chapter 11 ban6ruptcy. Appellants appeal the
district court's dismissal for lac6 of statutory standing, and
appellees cross-appeal from the district court's reIection of

their argument that appellants' claims are preempted. 2

1 @n a typical LBO, a target company is acCuired with
a significant portion of the purchase price being paid
through a loan secured by the target company's assets.

2 Because the issue has no effect on our disposition of
this matter, we do not pause to consider whether a
cross-appeal was necessary for appellees to raise the
preemption issues in this court, but, for convenience

purposes, we sometimes refer to those issues by the
term cross-appeal.

:e address two issues; (i) whether appellants are barred
by the Ban6ruptcy Code's automatic stay provision from
bringing state law, constructive fraudulent conveyance
claims while avoidance proceedings against the same
transfers brought by a party e>ercising the powers of a
ban6ruptcy trustee on an intentional fraud theory are
ongoingF and (ii) if not, whether the creditors' state law,
constructive fraudulent conveyance claims are preempted
by Ban6ruptcy Code Section ?8E(e).

On issue (i), we hold that appellants are not barred
by the Code's automatic stay because they have been
freed from its restrictions by orders of the ban6ruptcy
court and by the debtors' confirmed reorganiGation plan.
On issue (ii), the subIect of appellees' cross-appeal, we
hold that appellants' claims are preempted by Section
?8E(e). That Section shields from avoidance proceedings
brought by a ban6ruptcy trustee transfers by or to
financial intermediaries effectuating settlement payments
in securities transactions or made in connection with
a securities contract, e>cept through an intentional
fraudulent conveyance claim.

:e therefore affirm.

BACKH7OUND

a) �he L��
Tribune Media Company (formerly 6nown as ATribune
CompanyB) is a multimedia corporation that, in 2007,
faced .�($  deteriorating financial prospects. Appellee
Samuel Lell, a billionaire investor, proposed to acCuire
Tribune through an LBO. @n consummating the LBO,
Tribune borrowed over P11 billion secured by its assets.
The P11 billion plus, combined with Lell's P31? million
eCuity contribution, was used to refinance some of
Tribune's pre-e>isting ban6 debt and to cash out Tribune's
shareholders for over P8 billion at a premium priceQ
above its trading rangeQper share. @t is undisputed that
Tribune transferred the over P8 billion to a Asecurities
clearing agencyB or other Afinancial institution,B as those
terms are used in Section ?8E(e), acting as intermediaries
in the LBO transaction. Those intermediaries in turn paid
the funds to the shareholders in e>change for their shares
that were then returned to Tribune. Appellants see6 to
satisfy Tribune's debts to them by avoiding Tribune's
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payments to the shareholders. Appellants do not see6
money from the intermediaries. �ee Note 8, in�ra�

b) �an�r�p�cy �roceedin� 
On December 8, 2008, with debt and contingent liabilities
e>ceeding its assets by more than P3 billion, Tribune and
nearly all of its subsidiaries filed for ban6ruptcy under
Chapter 11 in the District of Delaware. A trustee was
not appointed, and Tribune and its affiliates continued
to operate the businesses as debtors in possession. �ee
11 U.S.C. D 1107(a) (ASubIect to any limitations on a
trustee ... a debtor in possession shall have all the rights ...,
and powers, and shall perform all the functions and
duties ... of a trustee....B). @n discussing the powers of a
ban6ruptcy trustee that can be e>ercised by a trustee or
parties designated by a ban6ruptcy court, we shall refer to
the trustee or such parties as the Atrustee e� al�B

���  The ban6ruptcy court appointed an Official
Committee of Unsecured Creditors (the ACommitteeB)
to represent the interests of unsecured creditors. @n
November 2010, alleging that the LBO-related payments
constituted intentional fraudulent conveyances, the
Committee commenced an action under Code Section
?88(a)(1)(A) against the cashed out Tribune shareholders,
various officers, directors, financial advisors, Lell, and
others alleged to have benefitted from the LBO. An
intentional fraudulent conveyance is defined as one in
which there was Aactual intent to hinder, delay, or
defraudB a creditor. 11 U.S.C. D ?88(a)(1)(A).

� �  @n June 2011, two subsets of unsecured creditors
filed state law, constructive fraudulent conveyance claims
in various federal and state courts. The plaintiffs, the
appellants before us, were; (i) the 7etiree Appellants,
former Tribune employees who hold claims for unpaid
retirement benefits and (ii) the Noteholder Appellants,
the successor indenture trustees for Tribune's pre-LBO
senior notes and subordinated debentures. A constructive
fraudulent conveyance is, generally spea6ing, a transfer
for less than reasonably eCuivalent value made when the
debtor was insolvent or was rendered so by the transfer.
�ee �icard !� "air�ield #reen$ich L�d�% 7E2 F.3d 199, 208M
09 (2d Cir.2018).

Before bringing these actions, appellants moved the
ban6ruptcy court for an order stating that; (i) after the
e>piration of the two-year statute of limitations period
during which the Committee was authoriGed to bring

avoidance actions under 11 U.S.C. D ?8E(a), eligible
creditors had regained the right to prosecute their creditor
state law claimsF and (ii) the automatic stay imposed
by Code Section 3E2(a) was lifted solely to permit the
immediate filing of their complaint. @n support of that
motion, .�(%  the Committee argued that, under Section
?8E(a), the Astate law constructive fraudulent conveyance
transfer claims ha<d= reverted to individual creditorsB and
that the Acreditors should consider ta6ing appropriate
actions to preserve those claims.B Statement of the Official
Committee of Unsecured Creditors in Supp. of Mot. 3, In
re �ri&�ne Co�% No 08M13181(KJC) (Ban6r.D.Del. Mar.
17, 2011).

@n April 2011, the ban6ruptcy court lifted the Code's
automatic stay with regard to appellants' actions. The
court reasoned that because the Committee had elected
not to bring the constructive fraudulent conveyance
actions within the two-year limitations period following
the ban6ruptcy petition imposed by Section ?88, fully
discussed in�ra% the unsecured creditors Aregained the
right, if any, to prosecute <such claims=.B J. App'> at 373.
Therefore, the court lifted the Section 3E2(a) automatic
stay Ato permit the filing of any complaint by or on
behalf of creditors on account of such Creditor <state law
fraudulent conveyance= Claims.B Id� The court clarified,
however, that it was not resolving the issues of whether the
individual creditors had statutory standing to bring such
claims or whether such claims were preempted by Section
?8E(e).

On March 1?, 2012, the ban6ruptcy court set an e>piration
date of June 1, 2012 for the remaining limited stay on the
state law, fraudulent conveyance claims. @n July 2012, the
ban6ruptcy court ordered confirmation of the proposed
Tribune reorganiGation plan. The plan terminated the
Committee and transferred responsibility for prosecuting
the intentional fraudulent conveyance action to an entity
called the Litigation Trust. The confirmed plan also
provided that the 7etiree and Noteholder Appellants
could pursue Aany and all LBOM7elated Causes of Action
arising under state fraudulent conveyance law,B e>cept for
the federal intentional fraudulent conveyance and other
LBO-related claims pursued by the Litigation Trust. J.
App'> at E83. Under the plan, the 7etiree and Noteholder
Appellants recovered appro>imately 33 cents on each
dollar of debt. The plan was scheduled to ta6e effect on
December 31, 2012, the date on which Tribune emerged
from ban6ruptcy.
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c) 'i �ric� Co�r� �roceedin� 
Appellants' various state law, fraudulent conveyance
complaints alleged that the LBO payments, made through
financial intermediaries as noted above, were for more
than the reasonable value of the shares and made when
Tribune was in distressed financial condition. Therefore,
the complaints concluded, the payments were avoidable
by creditors under the laws of various states. These
actions were later consolidated with the Litigation Trust's
ongoing federal intentional fraud claims in a multi-district
litigation proceeding that was transferred to the Southern
District of New Yor6. In re( �ri&�ne Co� "ra�d�len�
Con!eyance Li�i��% 831 F.Supp.2d 1371 (J.P.M.L.2011).

After consolidation, the Tribune shareholders moved
to dismiss appellants' claims. The district court granted
the motion on the ground that the Ban6ruptcy Code's
automatic stay provision deprived appellants of statutory
standing to pursue their claims so long as the Litigation
Trustee was pursuing the avoidance of the same transfers,
albeit under a different legal theory. In re �ri&�ne
Co� "ra�d�len� Con!eyance Li�i��% 899 B.7. 310, 32?
(S.D.N.Y.2013). The court held that the ban6ruptcy court
had only Aconditionally lifted the stay.B Id� at 318.

The district court reIected appellees' preemption argument
based on Section ?8E(e). That Section bars a trustee e�
al� from e>ercising its avoidance powers under .�(&
Section ?88 to avoid transfers by the debtor to specified
financial intermediaries, e.g. a Asecurities clearing agencyB
or Afinancial institution,B that is a Asettlement paymentB
in a securities transaction or is a transfer Ain connection
with a securities contract.B The district court held that
Section ?8E(e) did not bar appellants' actions because; (i)
Section ?8E(e)'s prohibition on avoiding the designated
transfers applied only to a ban6ruptcy trustee e� al�% id� at
31?M1EF and (ii) Congress had declined to e>tend Section
?8E(e) to state law, fraudulent conveyance claims brought
by creditors, id� at 318.

D@SCUSS@ON

�!�  :e review de no!o the district court's grant of
appellees' motion to dismiss. �ee )ary *o C� !� +�,�
��a�e - Local .e�� �y �% 707 F.3d 188, 1?1 (2d Cir.2013).

The relevant facts being undisputed for purposes of this
proceeding, only issues of law are before us.

a) ��a���ory ��andin� �o �rin� �he Claim 
�#�  �$�  :e first address the district court's dismissal

of appellants' claims on the ground that they lac6ed

standing to bring them because of Section 3E2(a)(1). 3

In re �ri&�ne% 899 B.7. at 32?. :hen a ban6ruptcy
action is filed, any Aaction or proceeding against the
debtorB is automatically stayed by Section 3E2(a). The
purpose of the stay is Ato protect creditors as well as
the debtor,B � �ano Commer/an �al� !� �ele$ide �y �%
Inc�% 790 F.2d 20E, 207 (2d Cir.198E) (per curiam),
by avoiding wasteful, duplicative, individual actions by
creditors see6ing individual recoveries from the debtor's
estate, and by ensuring an eCuitable distribution of
the debtor's estate. �ee In re )c)�llen% 38E F.3d
320, 328 (1st Cir.2008) (noting that Section 3E2(a)(1),
among other things, Asafeguard<s= the debtor estate from
piecemeal dissipation ... ensur<ing= that the assets remain
within the e>clusive Iurisdiction of the ban6ruptcy court
pending their orderly and eCuitable distribution among
the creditorsB). Although fraudulent conveyance actions
are against third parties rather than a debtor, there is
caselaw, discussed in�ra% stating that the automatic stay

applies to such actions. 8  �ee In re Colonial .eal�y Co�%
980 F.2d 12?, 131 (2d Cir.1992).

3 The term AstandingB has been used to describe issues
arising in ban6ruptcy proceedings when individual
creditors sue to recover funds from third parties to
satisfy amounts owed to them by the debtor, and that
action is defended on the ground that the recovery
see6s funds that are recoverable under the Code only
by a representative of all creditors. ��� �a�l "ire -
)arine In � Co� !� �ep iCo% Inc�% 888 F.2d E88, E9EM97
(2d Cir.1989), di appro!ed o� on o�her �ro�nd  &y In re
)iller% 197 B.7. 810 (:.D.N.C.199E). The use of the
term AstandingB is based on the suing creditors' need
to demonstrate an inIury other than one redressable
under the Code only by the trustee e� al� Id� at 708.

8 The implications of applying the automatic stay to
fraudulent conveyance actions are discussed in�ra�

�%�  �&�  �'�  The district court ruled that Section 3E2's
automatic stay provision deprived appellants of statutory
standing to bring their claims because the Litigation
Trustee was still pursuing an intentional fraudulent
conveyance action challenging the same transfers under
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Section ?88(a)(1)(A). In re �ri&�ne% 899 B.7. at 322M
23. :e disagree. The Ban6ruptcy Code empowers a
ban6ruptcy court to release parties from the automatic
stay Afor causeB shown. In re �o�dano!ich% 292 F.3d 108,
110 (2d Cir.2002) (0�o�in� 11 U.S.C. D 3E2(d)(1)). Once
a creditor obtains Aa grant of relief from the automatic
stayB under Section 3E2(d), it may Apress .�('  its claims
outside of the ban6ruptcy proceeding.B ��� �a�l "ire -
)arine In � Co� !� �ep iCo% Inc�% 888 F.2d E88, 702 (2d
Cir.1989), di appro!ed o� on o�her �ro�nd  &y In re )iller%
197 B.7. 810 (:.D.N.C.199E).

@n the present matter, the ban6ruptcy court granted
appellants relief from the automatic stay on three
occasions. On April 2?, 2011, the ban6ruptcy court
granted appellants relief Ato permit the filing of any
complaint by or on behalf of creditors on account of such
Creditor <state law fraudulent conveyance= Claims.B J.
App'> at 373. A second order, entered on June 28, 2011,
clarified that Aneither the automatic stay of <Section 3E2=
nor the provisions of the <original lift-stay order=B barred
the parties in the state law actions from consolidating
and coordinating these actions. J. App'> at 37E. And
the ban6ruptcy court's third order, entered on March
1?, 2012, set an e>piration date of June 1, 2012, for the
Astay imposed on the state law constructive fraudulent
conveyance actions.B J. App'> at ?21. None of the Tribune
shareholders filed obIections to these orders.

Finally, the reorganiGation plan, confirmed by the
ban6ruptcy court and in all pertinent respects an order
of that court, e>pressly allowed appellants to pursue Aany
and all LBOM7elated Causes of Action arising under state
fraudulent conveyance law.B J. App'> at E83. Section ?.8.2
of the plan provided that Anothing in this Plan shall or is
intended to impairB the rights of creditors to attempt to
pursue disclaimed state law avoidance claims. J. App'> at
E9?.

Thus, under both the ban6ruptcy court's orders and
the confirmed reorganiGation plan, if appellants had
actionable state law, constructive fraudulent conveyance
claims, assertion of those claims was no longer subIect to
Section 3E2's automatic stay. �ee% e���% In re 1ea�in� �il
�ar�ner % L�% 822 Fed.App>. 1?, 18 (2d Cir.2011) (holding
that the automatic stay terminates at discharge)F 2ni�ed
��a�e  !� 3hi�e% 8EE F.3d 1281, 1288 (11th Cir.200E)
(similarly recogniGing that the automatic stay terminates
when Aa discharge is grantedB).

For the foregoing reasons, we hold that appellants' claims
are not barred by Section 3E2.

b) �ec�ion 4567e8 and �reemp�ion
:e turn now to the issue raised by the cross-appeal;
whether appellants' claims are preempted because they
conflict with Code Section ?8E(e).

1. ConflictMPreemption Law
��(�  Under the Supremacy Clause, Article N@, Clause 2

of the Constitution, federal law prevails when it conflicts
with state law. 9ri/ona !� 2ni�ed ��a�e % MMM U.S. MMMM, 132
S.Ct. 2892, 2?00, 183 L.Jd.2d 3?1 (2012).

����  As discussed throughout this opinion, Section
?8E(e)'s reference to limiting avoidance by a trustee
provides appellants with a plain language argument that
only a trustee e� al�% and not creditors acting on their own
behalf, are barred from bringing state law, constructive
fraudulent avoidance claims. However, as discussed in�ra%
we believe that the language of Section ?8E(e) does not
necessarily have the meaning appellants ascribe to it. Jven
if that meaning is one of multiple reasonable constructions
of the statutory scheme, it would not necessarily preclude
preemption because a preemptive effect may be inferred
where it is not e>pressly provided.

����  Under the implied preemption .��(  doctrine, ?

state laws are Apreempted to the e>tent of any conflict with
a federal statute. Such a conflict occurs ... when < = state law
stands as an obstacle to the accomplishment and e>ecution
of the full purposes and obIectives of Congress.B 1illman
!� )are��a% MMM U.S. MMMM, 133 S.Ct. 1983, 1989M?0,
18E L.Jd.2d 83 (2013) (citations and internal Cuotation
mar6s omitted)F accord In re )e�hyl �er�iary ���yl :�her
7)��:8 �rod � Lia&� Li�i��% 72? F.3d E?, 97 (2d Cir.2013)
cer�� denied  �& nom� :;;on )o&il Corp� !� Ci�y o� +e$
,or�% MMM U.S. MMMM, 138 S.Ct. 1877, 188 L.Jd.2d 988
(2018) (courts will find implied preemption when Astate
law directly conflicts with the structure and purpose of a
federal statuteB) (citation and internal Cuotation mar6s
omitted).

? :e see no need for a full discussion of various modes
of analysis used to determine federal preemption,
i.e., Ae>pressB preemption, Cham&er o� Commerce !�
3hi�in�% ?E3 U.S. ?82, 131 S.Ct. 19E8, 1977, 179
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L.Jd.2d 1031 (2011), AfieldB preemption, 9ri/ona !�
2ni�ed ��a�e % MMMU.S. MMMM, 132 S.Ct. 2892, 2?02, 183
L.Jd.2d 3?1 (2012), or even that branch of AimpliedB
preemption that reCuires a showing of AimpossibilityB
of complying with both state and federal law, id� at
2?01. The only relevant analysis in the present matter
is preemption inferred from a conflict between state
law and the purposes of federal law, as discussed in
the te>t.

�� �  Appellants argue that a recogniGed presumption
against preemption limits the implied preemption
doctrine. They argue that Section ?8E(e) preempts
creditors' state law, fraudulent conveyance claims only
if the claims would do A RmaIor damageS to Rclear
and substantialS federal interests.B 7esp. K 7eply Br.
of Pls.MAppellantsMCrossMAppellees 8? (0�o�in� 1illman%
MMM U.S. MMMM, 133 S.Ct. 1983, 19?0, 18E L.Jd.2d
83 (2013) (citation omitted)). The presumption against
inferring preemption is premised on federalism grounds
and, therefore, weighs most heavily where the particular
regulatory area is Atraditionally the domain of state
law.B 1illman% 133 S.Ct. at 19?0F  ee al o )adeira !�
9��orda&le 1o� � "o�nd�% Inc�% 8E9 F.3d 219, 281 (2d
Cir.200E) (AThe mere fact of RtensionS between federal
and state law is generally not enough to establish an
obstacle supporting preemption, particularly when the
state law involves the e>ercise of traditional police
power.B). According to appellants, the presumption
against preemption fully applies in the present conte>t
because fraudulent conveyance claims are Aamong Rthe
oldest <purposes= within the ambit of the police power.S B
7esp. K 7eply Br. of Pls.MAppellantsMCrossMAppellees 3E
(0�o�in� Cali�ornia !� <oo�% 33E U.S. 72?, 738, E9 S.Ct.
881, 93 L.Jd. 100? (1989)).

��!�  ��#�  Preemption is always a matter of congressional
intent, even where that intent must be inferred. �ee
Cipollone !� Li��e�� #rp�% Inc�% ?0? U.S. ?08, ?1E, 112 S.Ct.
2E08, 120 L.Jd.2d 807 (1992) (congressional intent is the
Aultimate touchstone of pre-emption analysisB) (0�o�in�
)alone !� 3hi�e )o�or Corp�% 83? U.S. 897, ?08, 98
S.Ct. 118?, ?? L.Jd.2d 883 (1978)) (internal Cuotation
mar6s omitted)F +�,� �)�9 L�d� �= hip !� �o$n o�
Clar� �o$n% E12 F.3d 97, 108 (2d Cir.2010) (AThe 6ey to
the preemption inCuiry is the intent of Congress.B). As in
the present matter, the presumption against preemption
usually goes to the weight to be given to the lac6 of an
e>press statement overriding state law.

The presumption is strongest when Congress is legislating
in an area recogniGed as traditionally one of state law
alone. �ee 1illman% 133 S.Ct. at 19?0 (stating that because
A<t=he regulation of domestic relations is traditionally
the domain of state law ... <t=here is < = a presumption
against .���  pre-emptionB) (internal Cuotation mar6s
and citation omitted). However, the present conte>t is
not such an area. To understate the proposition, the
regulation of creditors' rights has Aa history of significant
federal presence.B 2ni�ed ��a�e  !� Loc�e% ?29 U.S. 89, 90,
120 S.Ct. 113?, 18E L.Jd.2d E9 (2000).

��$�  ��%�  Congress's power to enact ban6ruptcy laws was
made e>plicit in the Constitution as originally enacted,
Art. 1, D 8, cl. 8, and detailed, preemptive federal
regulation of creditors' rights has, therefore, e>isted for
over two centuries. Charles Jordan Tabb, �he 1i �ory
o� �he �an�r�p�cy La$  in �he 2ni�ed ��a�e % 3 Am.
Ban6r.@nst. L.7ev. ?, 7 (199?). Once a party enters
ban6ruptcy, the Ban6ruptcy Code constitutes a wholesale
preemption of state laws regarding creditors' rights. �ee
:a �ern :0�ip� and �er! � Corp� !� "ac�ory �oin� +a��
�an�% �ennin��on% 23E F.3d 117, 120 (2d Cir.2001) (AThe
United States Ban6ruptcy Code provides a comprehensive
federal system of penalties and protections to govern the
orderly conduct of debtors' affairs and creditors' rights.B)F
In re )ile % 830 F.3d 1083, 1091 (9th Cir.200?) (ACongress
intended the Ban6ruptcy Code to create a whole scheme
under federal control that would adIust all of the rights
and duties of creditors and debtors ali6e....B).

Consider, for e>ample, the present proceeding. :hile
the issue before us is often described as whether Section
?8E(e) preempts state fraudulent conveyance laws, 7esp.
K 7eply Br. of Pls.MAppellantsMCrossMAppellees 33, that
is a mischaracteriGation. Appellants' state law claims were
preempted when the Chapter 11 proceedings commenced
and were not dismissed. Appellants' own arguments posit
that those claims were, at the very least, stayed by Code
Section 3E2. :hether, as appellants argue, they were
restored in full after two years,  ee 11 U.S.C. D ?8E(a)(1)
(A), or by order of the ban6ruptcy court,  ee 11 U.S.C. D
389(b)(3), is hotly disputed. But if they were restored, it
was by force of federal law.

��&�  ��'�  Once Tribune entered ban6ruptcy, the
creditors' avoidance claims were vested in the federally
appointed trustee e� al� 11 U.S.C. D ?88(b)(1). A
constructive fraudulent conveyance action brought by
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a trustee e� al� under Section ?88 is a claim arising
under federal law. �ee In re In�elli�en� 'irec� )����% ?18
B.7. ?79, ?87 (J.D.Cal.2018)F In re �rin �m #rp�% Inc�%
8E0 B.7. 379, 387M88 (S.D.N.Y.2011)F In re ��n&rid�e
Capi�al% Inc�% 8?8 B.7. 1EE, 1E9 n. 1E (Ban6r.D.Kan.2011)F
In re Chary  1oldin� Co�% Inc�% 883 B.7. E28, E3?M
3E (Ban6r.D.Del.2010). Although such a claim borrows
applicable state law standards regarding avoiding the
transfer in Cuestion,  ee 2ni!er al Ch�rch !� #el�/er% 8E3
F.3d 218, 222 n. 1 (2d Cir.200E), the claim has its own
statute of limitations, 11 U.S.C. D ?8E(a)(1)(A), measure
of damages,  ee 11 U.S.C. D ??0, and standards for
distribution, 11 U.S.C. D 72E. A disposition of this federal
law claim e>tinguishes the right of creditors to bring state
law, fraudulent conveyance claims. �ee ��� �a�l "ire% 888
F.2d at 701 di appro!ed o� on o�her �ro�nd  &y In re )iller%
197 B.7. 810 (:.D.N.C.199E) (noting that Acreditors
are bound by the outcome of the trustee's actionB)F  ee
al o In re �3� 1oldin� Corp�% 303 F.3d 308, 318M1?
(3d Cir.2002) (barring creditor's state law, fraudulent
transfer claims after trustee released D ?88 claims). And, if
creditors are allowed by a ban6ruptcy court, trustee, or, as
appellants argue, by the Ban6ruptcy Code, to bring state
law actions in their own name, that permission is a matter
of grace granted under federal authority. The standards
for granting that permission, moreover, have everything
to do with .���  the Ban6ruptcy Code's balancing of
debtors' and creditors' rights, In re Col�e; Loop Cen��
�hree �ar�ner % L���% 138 F.3d 39, 88 (2d Cir.1998), or
rights among creditors, 2ni�ed ��a�e  !� .on �air :n�er �%
Inc�% 889 U.S. 23?, 288, 109 S.Ct. 102E, 103 L.Jd.2d 290
(1989), and nothing to do with the vindication of state
police powers.

:e also note here, and discuss further in�ra% that the
policies reflected in Section ?8E(e) relate to securities
mar6ets, which are subIect to e>tensive federal regulation.
The regulation of these mar6ets has e>isted and grown
for over eighty years and reflects very important federal
concerns.

@n the present matter, therefore, there is no measurable
concern about federal intrusion into traditional state
domains. Our bottom line is that the issue before us is one
of inferring congressional intent from the Code, without
significant countervailing pressures of state law concerns.

2. The Language of Section ?8E(e)

Section ?88(b) empowers a trustee e� al� to avoid a
Atransfer ... <by= the debtor ... voidable under applicable
law by a<n= <unsecured= creditor.B Section ?88(a) also
provides the trustee e� al� with independent federal
intentional, 11 U.S.C. D ?88(a)(1)(A), and constructive
fraudulent conveyance claims, 11 U.S.C. D ?88(a)(1)(B).

��(�  Section ?8E(e) provides in pertinent part;

Notwithstanding sections ?88, ...
?88(a)(1)(B) ... of this title, the
trustee may not avoid a transfer
that is a ... settlement payment ...
made by or to (or for the benefit
of) a ... stoc6bro6er, financial
institution, financial participant,
or securities clearing agency, or
that is a transfer made by or
to (or for the benefit of) a ...
stoc6bro6er, financial institution,
financial participant, or securities
clearing agency, in connection with
a securities contract ... e>cept under
section ?88(a)(1)(A)....

Id� D ?8E(e). Section ?8E(e) thus e>pressly prohibits trustees
e� al� from using their Section ?88(b) avoidance powers
and (generally) Section ?88 against the transfers specified
in Section ?8E(e). However, Section ?8E(e) creates an
e>ception to that prohibition for claims brought by trustee
e� al� under Section ?88(a)(1)(A) that, as noted, establishes
a federal avoidance claim to be brought by a trustee e� al�
based on an intentional fraud theory. As discussed  �pra%
the Litigation Trust has brought a Section ?88(a)(1)(A)
claim against the same transfers challenged by appellants'
actions before us on this appeal. That claim is still pending.

����  ����  �� �  The language of Section ?8E(e) covers
all transfers by or to financial intermediaries that
are Asettlement payment<s=B or Ain connection with
a securities contract.B Transfers in which either the
transferor or transferee is not such an intermediary are
clearly included in the language. The Section does not
distinguish between 6inds of transfers, e.g., settlements of
ordinary day-to-day trading, LBOs, or mergers in which
shareholders of one company are involuntarily cashed
out. So long as the transfer sought to be avoided is
within the language Cuoted above, the Section includes
avoidance proceedings in which the intermediary would
escape a damages Iudgment. ���  ee In re Lyondell Chem�
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Co�% ?03 B.7. 388, 372M73 (Ban6r.S.D.N.Y.2018), a 
correc�ed (Jan. 1E, 2018), that Section ?8E(e) does not
include ALBO payments to stoc6holders at the very end
of the asset transfer chain, where the stoc6holders are
the ultimate beneficiaries of the constructively fraudulent
transfers, and can give the money bac6 to inIured creditors
with no damage to anyone but themselves.B

.��  3. Appellants' Legal Theory
Appellants' state law, constructive fraudulent conveyance
claims purport to be brought under mainstream
ban6ruptcy procedures directly mandated by the Code.
However, an e>amination of the Code as a whole, in
contrast with an isolated focus on the word AtrusteeB
in Section ?8E(e), reveals that appellants' theory relies
upon adhering to statutory language only when opportune
and resolving various ambiguities in a way convenient
to that theory. Jven then, their legal theory results in
anomalies and inconsistencies with parts of the Code.
The conseCuence of those ambiguities, anomalies, and
conflicts is that a reader of Section ?8E(e), at the time of
enactment, would not have necessarily concluded that the
reference only to a trustee e� al� meant that creditors may
at some point bring state law claims see6ing the very relief
barred to the trustee e� al� by Section ?8E(e). @ts meaning,
therefore, is not plain.

(i) Appellants' Theory of Fraudulent
Conveyance Avoidance Proceedings

Appellants' theory goes as follows. :hen a debtor enters
ban6ruptcy, all Alegal or eCuitable interests of the debtor
in property,B 11 U.S.C. D ?81(a)(1), vest in the debtor's
ban6ruptcy estate. This property includes legal claims that
could have been brought by the debtor. �ee 2��� e; rel�
�picer !� 3e �&roo�% 7?1 F.3d 3?8, 3E1ME2 (?th Cir.2018)
(AThe phrase Rall legal or eCuitable interests' includes
legal claimsQwhether based on state or federal law.B).
Therefore, Athe Trustee is conferred with the authority to
represent all creditors and the Debtor's estate and with
the sole responsibility of bringing actions on behalf of the
Debtor's estate to marshal assets for the estate's creditors.B
In re ��ein% 318 B.7. 30E, 311 (D.N.J.2008). However,
fraudulent conveyance claims proceed on a theory that
an insolvent debtor may not ma6e what are essentially
gifts that deprive creditors of assets available to pay debts.
�ee #r�po )e;icano de 'e arrollo ��9� !� 9lliance �ond

"�nd% Inc�% ?27 U.S. 308, 322, 119 S.Ct. 19E1, 188 L.Jd.2d
319 (1999). Therefore, before a ban6ruptcy ta6es place,
fraudulent conveyance claims belong to creditors rather
than to the debtor. As a conseCuence, Section ?88(b)
(1) provides that a ban6ruptcy trustee may avoid Aany
transfer of an interest of the debtor ... that is voidable
under applicable law by a creditor holding an unsecured
claim.B 11 U.S.C. D ?88(b)(1). The responsibility of the
trustee e� al� is to Astep into the shoes of a creditor under
state law and avoid any transfers such a creditor could
have avoided.B 2ni!� Ch�rch !� #el�/er% 8E3 F.3d 218, 222
n. 1 (2d Cir.200E).

The trustee e� al�% however, is subIect to a statute of
limitations that reCuires such claims to be brought within
two years of the commencement of the ban6ruptcy
proceeding. �ee 11 U.S.C. D ?8E(a)(1)(A). Appellants infer
from this statute of limitations that if the trustee e�
al� fails to act to enforce such claims during that two-
year period, the claims revert to creditors who may then
pursue their own state law, fraudulent conveyance actions.
7esp. K 7eply Br. of Pls.MAppellantsMCrossMAppellees 1.
This position assumes that, although the power to bring
such actions is clearly vested in the trustee e� al� when
the ban6ruptcy proceeding begins, if the power is not
e>ercised, it returns in full flower to the creditors after the
ban6ruptcy ends or after two years.

Appellants' theory also is that their fraudulent conveyance
claims were only stayed under Section 3E2(a), rather than
e>tinguished when assumed by the trustee on behalf of the
ban6rupt estate by the .��!  trustee e� al� under Section
?88, and could be asserted by them as creditors when
the Section 3E2(a) stay was lifted. Accordingly, appellants
argue, when the Committee did not bring constructive
fraudulent conveyance actions against the LBO transfers
by December 8, 2010, appellants regained the right to
bring their own state law actions. �ee 7esp. K 7eply
Br. of Pls.MAppellantsMCross Appellees E. Moreover, they
correctly note that Section 3E2's automatic stay was, as
discussed  �pra% lifted. @n either caseQautomatically after
two years or by the ban6ruptcy court's lifting of the stay
Qappellants assert that the right to bring state law actions
has reverted to them.

(ii) Ambiguities, Anomalies, and Conflicts
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:hen appellants' arguments and their relation to the Code
are viewed, as we must view them, in their entirety, In re
�oodro$% 12E F.3d 83, 89 (2d Cir.1997) (AThe Supreme
Court has thus e>plained ... Rwe must not be guided by
a single sentence or <part= of a sentence <of the Code=,
but loo6 to the provisions of the whole law, and to its
obIect and policy.S B) (0�o�in� >elly !� .o&in on% 879 U.S.
3E, 83, 107 S.Ct. 3?3, 93 L.Jd.2d 21E (198E)), they reveal
material ambiguities, anomalies, and outright conflicts
with the purposes of Code Sections ?88, 3E2, and ?88,
not to mention the outright conflict with Section ?8E(e)
discussed in�ra�

��!�  A critical step in the logic of appellants' theory finds
no support in the language of the Code. @n particular,
the inference that fraudulent conveyance actions revert
to creditors if either the two-year statute of limitations
passes without an e>ercise of the trustees' e� al� powers
under Section ?88 or the Section 3E2(a) stay is lifted by the
ban6ruptcy court has no basis in the Code's language. To
begin, the language of the automatic stay provision applies
only to actions against Athe debtor.B 11 U.S.C. D 3E2.
To be sure, there are cases barring fraudulent conveyance
actions brought by creditors before the passing of the
limitations period or lifting of the stay. �ee% e���% In
re Cry en?)on�enay :ner�y Co�% 902 F.2d 1098, 1101
(2d Cir.1990). The rationales of these cases vary. Some
rely on Section 3E2(a) on the theory that the fraudulent
conveyance claims are the property of the debtors' estate.
�ee In re )or��a�e9merica Corp�% 718 F.2d 12EE, 127?M
7E (?th Cir.1983)F )a��er o� "le�cher% 17E B.7. 88?,
8?2 (Ban6r.:.D.Mich.199?), re!=d and remanded on o�her
�ro�nd   �& nom� In re @an �rden% No. 1;9?MCNM79, 199?
:L 17903731 (:.D.Mich. Sept. ?, 199?). Some do not
mention Section 3E2(a) and rely on the need to protect
trustees' e� al� powers to bring Section ?88 avoidance
actions. �ee In re @an 'iepen% ��9�% 23E Fed.App>. 898,
?02M03 (11th Cir.2007)F In re Clar�% 378 B.7. 878, 87E
(Ban6r.M.D.Ala.2007)F In re �e  mer% 329 B.7. 77E, 780
(Ban6r.M.D.Ha.200?). All the caselaw agrees that the
trustee e� al�=  powers under Section ?88 are e>clusive, at
least until the stay is lifted or the two-year period e>pires.

��#�  JCually important is the fact that the inference of
a reversion of fraudulent conveyance claims to creditors
drawn from Section ?88's statute of limitations is not
based on the language of the Code, which says nothing
about the reversion of claims vested in the trustee e� al� by
Section ?88. Statutes of limitation usually are intended to

limit the assertion of stale claims and to provide peace to
possible defendants, Con!er e !� #en� )o�or  Corp�% 893
F.2d ?13, ?1E (2d Cir.1990), and not to change the identity
of the authoriGed plaintiffs without some e>press language
to that effect. A decisive part of appellants' legal theory
thus has no support in the language of the Code.

.��#  ��$�  Jven if this gap is assumed not to e>ist, or
can be otherwise traversed, appellants' theory encounters
other serious problems. Section ?88, vesting avoidance
powers in the trustee e� al�% is intended to simplify
proceedings, reduce the costs of marshalling the debtor's
assets, and assure an eCuitable distribution among the
creditors. �ee In re )or��a�e9merica Corp�% 718 F.2d
12EE, 127?M7E (?th Cir.1983) (noting that A<t=he Rstrong
armS provision of the <Ban6ruptcy= Code, 11 U.S.C. D ?88,
allows the ban6ruptcy trustee to step into the shoes of
a creditor for the purpose of asserting causes of action
under state fraudulent conveyance acts for the benefit of
all creditors, not Iust those who win a race to IudgmentB
and Section 3E2 helps prevent A<a=ctions for the recovery
of the debtor's property by individual creditors under state
fraudulent conveyance laws <that= would interfere with
<the ban6ruptcy= estate and with the eCuitable distribution
scheme dependent upon itB). However, these purposes
are hardly consistent with the process hypothesiGed by
appellants.

Accepting for purposes of argument appellants' view of
the applicable process, Section 3E2, at the very least,
prevented appellants (for a time) from bringing their
state law, fraudulent conveyance claims, while Section
?8E(e) barred the Committee from see6ing to enforce
or, necessarily, to settle them. Appellants' argument thus
seems to posit that their claims are on hold until the
trustees e� al� decide whether to bring an action they are
powerless to bring or to pass on to creditors a power they
do not have. @n short, it assumes that, when creditors'
avoidance claims are lodged in the trustee e� al� and are
diminished in that hand by the Code, they reemerge in
undiminished form in the hands of creditors after the
statute of limitations governing actions by the trustee e� al�
has run or the ban6ruptcy court lifts the automatic stay.

@n the conte>t of the Code, however, any such process
is a glaring anomaly. Section ?88(a)(1)(A) vests trustees
with a federal claim to avoid the very transfers attac6ed
by appellants' state law claimsQbut only on an intentional
fraud theory. There is little apparent reason to limit
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trustees e� al� to intentional fraud claims while not
e>tinguishing constructive fraud claims but rather leaving
them to be brought later by individual creditors. @n
particular, enforcement of the intentional fraud claim
is undermined if creditors can later bring state law,
constructive fraudulent conveyance claims involving the
same transfers. Any trustee would have grave difficulty
negotiating more than a nominal settlement in the federal
action if it cannot preclude state claims attac6ing the same
transfers but not reCuiring a showing of actual fraudulent
intent. Unable to settle, a trustee e� al� will be reluctant
to e>pend the estate's resources on vigorously pursuing
the federal claim while awaiting the stayed state claims
to revert and to be litigated by creditors. As happened
in the present matter, the result is that the trustee e�
al�=  action awaits the pursuit of piecemeal actions by
creditors. This is precisely opposite of the intent of the
Code's procedures. :hile a ban6ruptcy court can reduce
the delay by an early lifting of the automatic stay with
regard to constructive fraudulent conveyance actions, that
action would underline the anomaly of applying the stay
to the bringing of claims that are barred to trustees e� al�

Staying ordinary state law, constructive fraudulent
conveyance claims by individual creditors while the trustee
deliberates is a rational method of avoiding piecemeal
litigation and ensuring an eCuitable distribution of assets
among creditors. �ee .��$  )�+9 9m� �an�% +�9� !�
1ill% 83E F.3d 108, 108 (2d Cir.200E) (AThe obIectives
of the Ban6ruptcy Code ... include ... Rthe need to
protect creditors and reorganiG<e= debtors from piecemeal
litigation....S B) (0�o�in� In � Co� o� +� 9m� !� +#C
�e��lemen� �r� � - 9 &e �o  Claim  )�m�� Corp�% 118
F.3d 10?E, 10E9 (?th Cir.1997)). However, the scheme
described by appellants does not resemble this method
either in simplicity or in the eCuitable treatment of
creditors.

To rationaliGe these anomalies, appellants speculate as
toQmore accurately, imagineQa deliberate balancing of
interests by Congress. They argue that Congress wanted
to balance the need for certainty and finality in securities
mar6ets, recogniGed in Section ?8E(e), against the need
to ma>imiGe creditors' recoveries, recogniGed in various
other provisions. Congress did so, they argue, by limiting
only the avoidance powers of trustees e� al�% not those of
individual creditors (save for the stay), in Section ?8E(e)
because actions by trustees e� al� are a greater threat to
securities mar6ets than are actions by individual creditors.

7esp. K 7eply Br. of Pls.MAppellantsMCrossMAppellees
71. That greater threat results from the fact that a trustee's
power of avoidance is funded by the debtor's estate,  ee
11 U.S.C. DD 327, 330, supported by national long-arm
Iurisdiction,  ee Fed. 7. Ban6r.P. 7008(d), (f), and can
be used to avoid the entirety of a transfer, �rono; Inc� !�
9nadar�o �e�role�m Corp� 7In re �rono; Inc�8% 8E8 B.7.
E0E, E1?M17 (Ban6r.S.D.N.Y.2012) (ci�in� )oore !� �ay%
288 U.S. 8, ?2 S.Ct. 3, 7E L.Jd. 133 (1931)). Creditors,
in turn, have no such funding, are limited by state
Iurisdictional rules, and can sue only for their individual
losses. �ee In re In�e�ra�ed 9�ri% Inc�% 313 B.7. 819, 828
(Ban6r.C.D.@ll.2008). Therefore, appellants argue that a
deliberate AbalanceB was struc6 by protecting securities
mar6ets from trustees' e� al� actions while subIecting them
to the lesser disruption individual creditors' actions might
cause after a two-year stay. 7esp. K 7eply Br. of Pls.M
AppellantsMCrossMAppellees 83M8?. For a court to upset
this delicate balance would constitute Iudicial intrusion on
policy decisions rightfully left to the Congress.

However, the balance described above is an e; po �
e>planation of a legal scheme that appellants must first
construct, and then Iustify as rational, because it is
essential to their claims. Although they argue that the
scheme was deliberately constructed by Congress, that
argument lac6s any support whatsoever in the legislative
deliberations that led to Section ?8E(e)'s enactment.

Moreover, appellants' arguments understate the number
of creditors who would sue, if allowed, and the
corresponding e>tent of the danger to securities mar6ets.
Creditors may assign their claims and various methods of
aggregation can lead to billions of dollars of claims, as
here.

(iii) No Plain Meaning

These issues reflect ambiguities as to e>actly what is
transferred to trustees e� al� by Section ?88(b)(1). @t is
clear that trustees e� al� own the debtors' estates, which
include the debtors' property and legal claims. �ee 11
U.S.C. D ?81(a)(1) (Among other things, the Aestate is
comprised of ... all legal or eCuitable interests of the
debtor in property as of the commencement of the caseB)F
2��� e; rel� �picer !� 3e �&roo�% 7?1 F.3d 3?8, 3E1M
E2 (?th Cir.2018) (AThe phrase Rall legal or eCuitable
interests' includes legal claimsQwhether based on state
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or federal law.B). Avoidance claims belong to creditors,
however, and whether they become the property of the
debtors' estates is a debated, and somewhat metaphysical,
issue. �ee .��%  Note 7, in�ra� The issue does have a
limited practical bearing on the present matter, however.
@f the claims asserted by appellants became the property
of the debtor's estate upon Tribune's ban6ruptcy and
were thereby limited in the hands of the Committee,
their reversion in an unaltered form, whether occurring
automatically or by act of the Committee or ban6ruptcy
court, might seem counterintuitive.

Appellants' reliance on the applicability of the automatic
stay to their claims would arguably support the
ApropertyB view. The stay is intended in part to protect
the property rights of the trustee e� al� in the debtor's
estate. SubIecting avoidance actions by creditors to
the stay has been supported by various courts on the
ground that such claims are either the property of the
debtor's estate or have an eCuivalent legal status. �ee
In re )or��a�e9merica Corp�% 718 F.2d 12EE, 127?M7E
(?th Cir.1983)F In re �$allen= % Inc�% 20? B.7. 879, 882
(Ban6r.S.D.Ohio 1997)F )a��er o� "le�cher% 17E B.7. 88?,
8?2 (Ban6r.:.D.Mich.199?).

:hether, and to what degree, fraudulent conveyance
claims become the property of a ban6rupt estate was, at
the time of Section ?8E(e)'s enactment, and now, anything
but clear. The principal Supreme Court precedent held
that such claims are the property of the debtor's estate.
�rim&le !� 3oodhead% 102 U.S. E87, E89, 2E L.Jd.
290 (1880). @t is a very old decision but has not been
e>pressly overruled. SubseCuent court of appeals decisions
are bountiful in contradictory statements regarding
the property issue. Compare In re Cy&er�enic  Corp�%
22E F.3d 237, 281, 28E (3d Cir.2000) (stating that
Afraudulent transfer claims have long belonged to a
transferor's credi�or % whose efforts to collect their debts
have essentially been thwarted as a conseCuence of the
transferor's actionsB but also noting that the debtor's
A Rassets' and Rproperty of the estateS have different
meanings, evidenced in part by the numerous provisions
in the Ban6ruptcy Code that distinguish between property
of the estate and property of the debtor, or refer to one
but not the otherB), and �icard !� "air�ield #reen$ich L�d�%
7E2 F.3d 199, 212 (2d Cir.2018) (AOur case law is clear
that assets targeted by a fraudulent conveyance action
do not become property of the debtor's estate under the
Ban6ruptcy Code until the Trustee obtains a favorable

Iudgment.B), $i�h C�m&erland �il Corp� !� �hropp% 791
F.2d 1037, 1082 (2d Cir.198E) (noting that causes of action
alleging violation of fraudulent conveyance laws would
be property of the estate), and +a�=l �a; Credi� �ar�ner 
!� 1a!li�% 20 F.3d 70?, 708M09 (7th Cir.1998) (A<T=he
right to recoup a fraudulent conveyance, which outside of
ban6ruptcy may be invo6ed by a creditor, is property of
the estate that only a trustee or debtor in possession may
pursue once a ban6ruptcy is underway.B).

��%�  Use of the term ApropertyB as a short-hand way
of suggesting e>clusivity has merit, Henry J. Smith,
�roper�y and �roper�y .�le % 79 N.Y.U. L.7ev. 1719,
1770M78 (2008), but Section ?88(b)(1) does not e>pressly
state whether the bundle of rights transferred can revert.
However, we need not resolve either the ApropertyB
or the reversion issues. :hether the statutory language
has a plain meaning turns on whether a consensus
would have e>isted among reasonable, contemporaneous
readers as to meaning of that language in the particular
statutory conte>t. �ee �e���  !� )or�en�ha�% ??8 F.3d
293, 297 (2d Cir.2009) (A<:=e attempt to ascertain how
a reasonable reader would understand the statutory
te>t, considered as a whole.B)F :n�ine )�r � 9  =n !�
�� Coa � 9ir A�ali�y )�m�� 'i ��% ?81 U.S. 28E, 2?2M
?3, 128 S.Ct. 17?E, 1?8 L.Jd.2d ?29 (2008) (noting
that A<s=tatutory construction must begin .��&  with
the language employed by Congress and the assumption
that the ordinary meaning of that language accurately
e>presses the legislative purposeB) (0�o�in� �ar� =+ "ly%
Inc� !� 'ollar �ar� - "ly% Inc�% 8E9 U.S. 189, 198, 10?
S.Ct. E?8, 83 L.Jd.2d ?82 (198?)). @f differing views
as to meaning were reasonable at the time of Section
?8E(e)'s enactment, its meaning is less than plain. �ee% e���%
.odri��e/ !� C�omo% 9?3 F.2d 33, 39M80 (2d Cir.1992).

Appellants' arguments on meaning rely not only on the
reference to a trustee's e� al� powers but eCually, or more
so, on a claim of settled law at the time of Section ?8E(e)'s
enactment that creditors' avoidance rights not only revert
to creditors but also revert in their original breadth.
However, whether fraudulent conveyance claims revert as
a matter of law upon a trustee's failure to act was, both at
the time Section ?8E(e) was passed as well as now, unclear,
as discussed  �pra� A contemporaneous reader would not,
therefore, necessarily have believed it plain that Section
?8E(e)'s reference only to a trustee's e� al� avoidance claim

meant that creditors could bring their own claims. E
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E Our tas6 of determining how a contemporaneous
reader would have read Section ?8E(e) does not
depend on the caselaw of one particular circuit.

A contemporaneous reader would also notice that the
language of the automatic stay provision does not literally
apply to appellants' actions and that no provision for the
reversion of claims vested in the trustee e� al� by Section
?88 e>ists. As e>plained  �pra% having to draw an inference
of reversion of rights from that provision's statute of
limitations might well have appeared as a leap several
bridges too far to such a reader. @ndeed, the vesting of
avoidance claims in the trustee e� al�% the lac6 of applicable
language in the automatic stay provision, and the lac6 of
a statutory basis for reversion might well have suggested
to such a reader that Section ?88's vesting of avoidance
proceedings in the trustee e� al� cut off creditors from any
avoidance rights other than a share of the proceeds in
ban6ruptcy.

Jven passing these obstacles, the structure of the Code
and the relationship of its pertinent sections might have
suggested to a contemporaneous reader that altered rights
do not revert to creditors unaltered, or to put it another
way, a trustee e� al� cannot pass on, or AallowB to revert
through passivity, a right the trustee e� al� does not have.
To be sure, contemporaneous readers might have ta6en
other views, including those of appellants, but that is the
very definition of ambiguity.

(iv) Conclusion

:e need not resolve these issues or even hold that the lac6
of statutory support, ambiguities, anomalies, or conflicts
with purposes of the Code are sufficient to support a
preemption holding. They are sufficient, however, to
dispel the suggestions found in some discussions of these
issues of a clear te>tual basis for appellants' theory in
the Code and an overall consistency with congressional
purpose. �ee In re Lyondell Chem� Co�% ?03 B.7. 388, 3?8M
?9 (Ban6r.S.D.N.Y.2018) a  correc�ed (Jan. 1E, 2018)F In
re( �ri&�ne Co� "ra�d�len� Con!eyance Li�i��% 899 B.7.
at 31?. :e also need not issue a decision that affects
fraudulent conveyance actions brought by creditors whose
claims are not subIect to Section ?8E(e). Our ensuing
discussion concludes that the purposes and history of that
Section necessarily reflect an intent to preempt the claims
before us. :e turn now to the conflict between those
claims and Section ?8E(e).

8. Conflict with Section ?8E(e)
��&�  As discussed  �pra% the meaning of Section ?8E(e)

with regard to appellants' .��'  rights to bring the actions
before us is ambiguous. :e must, therefore, loo6 to its
language, legislative history, and purposes to determine
its effect. )ar!el Charac�er % Inc� !� �imon% 310 F.3d 280,
290 (2d Cir.2002). Jvery congressional purpose reflected
in Section ?8E(e), however narrow or broad, is in conflict
with appellants' legal theory. Their claims are, therefore,
preempted.

��'�  Section ?8E(e) was intended to protect from
avoidance proceedings payments by and to financial
intermediaries in the settlement of securities transactions
or the e>ecution of securities contracts. The method of
settlement through intermediaries is essential to securities
mar6ets. Payments by and to such intermediaries provide
certainty as to each transaction's consummation, speed
to allow parties to adIust the transaction to mar6et
conditions, finality with regard to investors' sta6es
in firms, and thus stability to financial mar6ets. �ee
H.7.7ep. No. 97M820 (1982)F H.7.7ep. No. 9?M?9?
(1977). Unwinding settled securities transactions by
claims such as appellants' would seriously undermineQa
substantial understatementQmar6ets in which certainty,
speed, finality, and stability are necessary to attract
capital. To allow appellants' claims to proceed, we would
have to construe Section ?8E(e) as achieving the opposite
of what it was intended to achieve.

Allowing creditors to bring claims barred by Section
?8E(e) to the trustee e� al� only after the trustee e� al�
fails to e>ercise powers it does not have would increase
the disruptive effect of an unwinding by lengthening the
period of uncertainty for intermediaries and investors.
@ndeed, the idea of preventing a trustee from unwinding
specified transactions while allowing creditors to do so,
but only later, is a policy in a fruitless search of a logical
rationale.

The narrowest purpose of Section ?8E(e) was to protect
other intermediaries from avoidance claims see6ing to
unwind a ban6rupt intermediary's transactions that
consummated transfers between customers. �ee H.7.7ep.
No. 97M820 (1982). @t must be emphasiGed that appellants'
legal theory would clearly allow such claims to be brought
(later) by creditors of the ban6rupt intermediary. Jven the
narrowest purpose of Section ?8E(e) is thus at ris6.
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Some Iudicial and other discussions of these issues
avoid addressing the full effects of adopting appellants'
arguments. �ee In re Lyondell Chem� Co�% ?03 B.7.
388, 3?9M78 (Ban6r.S.D.N.Y.2018) a  correc�ed (Jan. 1E,
2018). Such analysis always begins by reliance on the
AtrusteeB language, id� at 3?8, but then narrows the scope
of the transfers covered by Section ?8E(e)'s language. For
e>ample, appellants argue that the concerns of the amic� 
c�riae Securities and J>change Commission regarding
the effect of the district court's decision on the securities
mar6ets are misplaced, because appellants are not see6ing

money from the intermediaries. 7  7esp. K 7eply Br. of
Pls.-Appellants CrossMAppellees 78M82. @n doing so, they
rely upon the Lyondell opinion, which, after relying on
the AtrusteeB language, held that Section ?8E(e) is not
preemptive of .��(  state law, fraudulent conveyance
actions involving LBOs because such actions do not
implicate the purposes of Section ?8E(e). ?03 B.7. at 372M
73.

7 Under the ACollapsing Doctrine,B A<c=ourts analyGing
the effect of LBOs have routinely analyGed them by
reference to their economic substance, RcollapsingS
them, in many cases, to consider the overall effect
of multi-step transactions.B In re Lyondell Chem�
Co�% ?03 B.7. 388, 3?8, 379 (Ban6r.S.D.N.Y.2018)
a  correc�ed (Jan. 1E, 2018). Monies passed through
intermediaries are deemed to be the property only
of the ultimate recipients, here the cashed out
shareholders.

� (�  � ��  There is no little irony in putting lynchpin
reliance on the word AtrusteeB while ignoring the language
that follows. @n any event, Section ?8E(e)'s language
clearly covers payments, such as those at issue here, by
commercial firms to financial intermediaries to purchase
shares from the firm's shareholders. 11 U.S.C. D ?8E(e)
(limitations on avoidance of transfers made to a financial
intermediary Ain connection with a securities contractB).
A search for legislative purpose is heavily informed by
language, and analyGing all the language of a provision
and its relationship to the Code as a whole is preferable
to using literalness here and perceived legislative purpose
(without regard to language) there as needed to reach
particular results. �ee >in� !� ��r$ell% MMM U.S. MMMM, 13?
S.Ct. 2880, 2889, 192 L.Jd.2d 883 (201?) (A<O=ftentimes
the meaningQor ambiguityQof certain words or phrases
may only become evident when placed in conte>t. So when
deciding whether the language is plain, we must read the

words in their conte>t and with a view to their place
in the overall statutory scheme. Our duty, after all, is
to construe statutes, not isolated provisions.B) (internal
Cuotation mar6s and citations omitted).

:e do not dwell on this because we perceive no conflict
between Section ?8E(e)'s language and its purpose. Section
?8E(e) is simply a case of Congress perceiving a need
to address a particular problem within an important
process or mar6et and using statutory language broader
than necessary to resolve the immediate problem. Such
broad language is intended to protect the process or
mar6et from the entire genre of harms of which the
particular problem was only one symptom. The legislative
history of Section ?8E(e) clearly reveals such a purpose.
That history (confirmed by the broad language adopted)
reflects a concern over the use of avoidance powers not
only after the ban6ruptcy of an intermediary, but also
after a AcustomerB or Aother participantB in the securities
mar6ets enters ban6ruptcy. �ee H.7.7ep. No. 97M820
(1982). To be sure, the e>amples used by the Section's
proponents focused on the immediate concern of creditors
of ban6rupt bro6ers see6ing to unwind payments by
the ban6rupt firm to other intermediaries. Id� Such
actions were perceived as creating a danger of Aa ripple
effect,B id�% a chain of ban6ruptcies among intermediaries
disrupting the securities mar6et generally. From these
e>amples, appellants, and others, have argued that when
monetary damages are sought only from shareholders, or
an LBO is involved, the purposes of Section ?8E(e) are
not implicated. �ee 7esp. K 7eply Br. of Pls.MAppellantsM
CrossMAppellees 79F In re Lyondell% ?03 B.7. at 3?8M
?9. Jven apart from using the oil and water mi>ture
of applying a narrow literalness to the word AtrusteeB
and disregarding the rest of the Section's language, we
disagree.

� ��  As courts have recogniGed, Congress's intent to
AminimiG<e= the displacement caused in the commodities
and securities mar6ets in the event of a maIor ban6ruptcy
affecting those industries,B In re A�e&ecor 3orld 72�98
Inc�% 719 F.3d 98, 100 (2d Cir.2013) (0�o�in� :nron
Credi�or  .eco!ery Corp� !� 9l�a% ��9��� de C�@�% E?1
F.3d 329, 333 (2d Cir.2011)), reflected a larger purpose
memorialiGed in the legislative history's mention of
ban6rupt AcustomersB or Aother participant<s=B and in
the broad statutory language defining the transactions
covered. That larger .���  purpose was to Apromot <e=
finality ... and certaintyB for investors, by limiting the
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circumstances, e.g., to cases of intentional fraud, under
which securities transactions could be unwound. In re
>ai er ��eel Corp�% 9?2 F.2d 1230, 1280 n. 10 (10th
Cir.1991) (0�o�in� H. 7ep. No. 888, 101st Cong.2d Sess. 2
(1990), reprin�ed in 1990 U.S.C.C.A.N. 223, 228).

�  �  � !�  The broad language used in Section ?8E(e)
protects transactions rather than firms, reflecting a
purpose of enhancing the efficiency of securities mar6ets
in order to reduce the cost of capital to the American
economy. �ee Ban6ruptcy of Commodity and Securities
Bro6ers; Hearings Before the Subcomm. on Monopolies
and Commercial Law of the Comm. on the Judiciary,
87th Cong. 239 (1981) (statement of Bevis Longstreth,
Commissioner, SJC) (e>plaining that, without ?8E(e), the
Ban6ruptcy Code's Apreference, fraudulent transfer and
stay provisions can be interpreted to apply in harmful
and costly ways to customary methods of operation
essential to the securities industryB). As noted, central
to a highly efficient securities mar6et are methods of
trading securities through intermediaries. Section ?8E(e)'s
protection of the transactions consummated through
these intermediaries was not intended as protection
of politically favored special interests. 7ather, it was
sought by the SJCQand corresponding provisions by
the CFTC,  ee Ban6ruptcy Act 7evision; Hearings on
H.7. 31 and H.7. 32 Before the Subcomm. on Civil K
Constitutional 7ights of the H. Comm. on the Judiciary,
98th Cong., Supp.App. Pt. 8, 280E (197E)Qin order to
protect investors from the disruptive effect of after-the-
fact unwinding of securities transactions.

A lac6 of protection against the unwinding of securities
transactions would create substantial deterrents, limited
only by the copious imaginations of able lawyers, to
investing in the securities mar6et. The effect of appellants'
legal theory would be a6in to the effect of eliminating the
limited liability of investors for the debts of a corporation;
a reduction of capital available to American securities
mar6ets.

For e>ample, all investors in public companies would
face new and substantial ris6s, if appellants' theory is
adopted. At the very least, each would have to confront a
higher degree of uncertainty even as to the consummation
of securities transfers. The ris6s are not confined to
the consummation of securities transactions. Pension
plans, mutual funds, and similar institutional investors
would find securities mar6ets far more ris6y if e>posed

to substantial liabilities derived from investments in
securities sold long ago. @f appellants were to prevail, a
pension plan whose position in a firm was cashed out
in a merger would have to set aside reserves in case the
surviving firm went ban6rupt and triggered avoidance
actions based on a claim that the cash out price e>ceeded
the value of the shares. Jvery economic downturn would
e>pose such institutional investors not only to a decline
in the value of their current portfolios but also to claims
for substantial monies received from mergers during good
times.

Hiven the occasional volatility of economic events,
any transaction buying out shareholders would ris6
being attac6ed as a fraudulent conveyance avoidable
by creditors if the firm faltered. Appellants' legal
theory would even reach investors who, after voting
against a merger approved by other shareholders, were
involuntarily cashed out. Tender offers, which almost
always involve a premium above trading price, Lynn A.
Stout, 9re �a�eo!er �remi�m  .eally �remi�m B )ar�e�
�rice% "air @al�e% and Corpora�e La$% 99 Yale L.J. 123?,
123? (1990), would imperil .���  cashed out shareholders
if the surviving entity encountered financial difficulties.

@f appellants' theory was adopted, individual investors
following a conservative buy-and-hold strategy with a
diversified portfolio designed to reduce ris6 might well
decide that such a strategy would actually increase
the ris6 of crushing liabilities. Such a strategy is
adopted because it involves low costs of monitoring the
prospects of individual companies and emphasiGes the
offsetting of unsystematic ris6s by investing in multiple
firms. �ee Lei�h !� :n�le% 8?8 F.2d 3E1, 3E8 (7th
Cir.1988). Appellants' legal theory might well reCuire
costly and constant monitoring by investors to rid their
portfolios of investments in firms that might, under then-
current circumstances, be subIect to mergers, stoc6 buy-
bac6s, or tender offers (and would otherwise be good
investments). @nvesting in multiple companies, the essence
of diversification, would increase the danger of avoidance
liability.

The threat to investors is not simply losing a lawsuit.
Hiven the costliness of defending such legal actions
and the long delay in learning their outcome, e>posing
investors to even very wea6 lawsuits involving millions of
dollars would be a substantial deterrent to investing in
securities. The need to set aside reserves to meet the costs
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of litigationQnot to mention costs of losingQwould suc6
money from capital mar6ets.

As noted, concern has been e>pressed that LBOs are
different from other transactions in ways pertinent to the
Ban6ruptcy Code. In re Lyondell Chem� Co�% ?03 B.7.
388, 3?8, 3?8M?9 (Ban6r.S.D.N.Y.2018), a  correc�ed (Jan.
1E, 2018). However, the language of Section ?8E(e) does
not e>empt from its protection payments by firms to
intermediaries to fund ensuing payments to shareholders
for stoc6.

Moreover, securities mar6ets are heavily regulated by
state and federal governments. The statutory supplements
used in law school securities regulation courses are thic6
enough to rival Kevlar in stopping bullets. Mergers and
tender offers are among the most regulated transactions.
�ee% e���% :illiams Act, 1? U.S.C.A. DD 78m(d)M(e), 78n(d).
Much of the content of state and federal regulation is
designed to protect investors in such transactions. Much
of that content is also designed to ma>imiGe the payout
to shareholders cashed out in a merger,  ee% e���% .e!lon%
Inc� !� )ac9ndre$  - "or&e  1oldin� % Inc�% ?0E A.2d
173, 182 (Del.198E)F 2nocal Corp� !� )e a �e�role�m Co�%
893 A.2d 98E, 9??M?E (Del.198?), or accepting a tender
offer,  ee :illiams Act, 1? U.S.C.A. DD 78m(d)M(e), 78n(d).
Appellants' legal theory would allow creditors to see6
to portray that ma>imiGation as evidence supporting a
crushing liability. A legal rule substantially undermining
those goals of state and federal regulationQagain, one
a6in to eliminating limited liabilityQis a systemic ris6.

@t is also argued that the Ban6ruptcy Code has many
different purposes and that Section ?8E(e) does not clearly
Atrump< = all <the= other<s=.B In re �ri&�ne Co� "ra�d�len�
Con!eyance Li�i��% 899 B.7. 310, 317 (S.D.N.Y.2013).
The pertinentQand AtrumpingBQAotherB purpose of the
Code is said to be the ma>imiGation of assets available to
creditors. Id� Courts customarily accommodate statutory
provisions in tension with one another where the principal
purpose of each is attainable by limiting each in achieving
secondary goals. �ee% e���% In re Colonial .eal�y Co�% 980
F.2d 12?, 132 (2d Cir.1992). However, Section ?8E(e) is
in full conflict with the goal of ma>imiGing the assets
available to creditors. @ts purpose is to protect a national,
heavily regulated mar6et .��  by limiting creditors'
rights. Conflicting goals are not accommodated by giving
value with the right hand and ta6ing it away with the left.
Section ?8E(e) cannot be trumped by the Code's goal of

ma>imiGing the return to creditors without thwarting the
Section's purposes.

?. Additional Considerations 7egarding
Congressional @ntent

:e therefore conclude that Congress intended to protect
from constructive fraudulent conveyance avoidance
proceedings transfers by a debtor in ban6ruptcy that
fall within Section ?8E(e)'s terms. As discussed  �pra%
appellants' theory hangs on the ambiguous use of the
word Atrustee,B has no basis in the language of the Code,
leads to substantial anomalies, ambiguities and conflicts
with the Code's procedures, and, most importantly, is
in irreconcilable conflict with the purposes of Section
?8E(e). @n this regard, we do not ignore Section ?88(b)
(2), which prohibits avoidance of a transfer to a charitable
contribution by a trustee but also e>pressly preempts state
law claims by creditors. @t states; AAny claim by any
person to recover a transferred contribution described in
the preceding sentence under Federal or State law in a
Federal or State March 18, 201E court shall be preempted
by the commencement of the case.B 11 U.S.C. D ?88(b)
(2). Appellants rely heavily upon this provision to argue
that, while Congress 6new how to e>plicitly preempt state
law in the Ban6ruptcy Code, it chose not to do so in the
conte>t of Section ?8E(e).

� #�  Appellants' argument suffers from a fatal flaw,
however. @n 9ri/ona !� 2ni�ed ��a�e % the Supreme Court
made clear that Athe e>istence of an e>press pre-emption
provisio<n= does no� bar the ordinary wor6ing of conflict
pre-emption principles or impose a special burden that
would ma6e it more difficult to establish the preemption
of laws falling outside the clause.B MMM U.S. MMMM, 132
S.Ct. 2892, 2?08M0?, 183 L.Jd.2d 3?1 (2012) (Cuotation
mar6s and citations omitted)F  ee al o 1illman% 133 S.Ct.
at 19?8 (A<:=e have made clear that the e>istence of a
separate pre-emption provision does no� bar the ordinary
wor6ing of conflict pre-emption principles.B) (internal
Cuotation mar6s and citations omitted). Section ?88(b)
(2) does not, therefore, undermine our conclusion as to
Congress's intent.

Ne>t, appellants argue that Congress's failure to amend
Section ?8E(e) over the years that it has e>isted in
pertinent form reflects a congressional intent to allow
their actions to proceed. @n support, they point only to
reCuests for an amendment by the Chair of the CFTC
and by Come>,  ee Ban6ruptcy Act 7evision; Hearings



662

VIEWS FROM THE BENCH, 2018

In re Tribune Co. Fraudulent Conveyance Litigation, 818 F.3d 98 (2016)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 22

on H.7. 31 and H.7. 32 Before the Subcomm. on Civil K
Constitutional 7ights of the H. Comm. on the Judiciary,
98th Cong., Supp.App. Pt. 8, 280E (197E)F Ban6ruptcy
7eform Act; Hearings on S. 22EE and H.7. 8000 Before
the Subcomm. on @mprovements in Judicial Machinery
of the S. Comm. on the Judiciary, 9?th Cong. 1297
(1978), the enactment of Section ?88(b)(2) with an e>press
preemption provision, and a decision in the District
of Delaware, �1� Li0�ida�in�% LLC !� .o&&in % 291
B.7. E03, E07 (D.Del.2003), a��=d  �& nom� In re �1�
1eal�hcare Corp�% 128 Fed.App>. 839 (3d Cir.200?).

� $�  To be sure, a history of relevant practice may
support an inference of congressional acCuiescence. �ee%
e���% "iero !� "in� Ind� � .e��la�ory 9��h�% EE0 F.3d ?E9,
?77 (2d Cir.2011) (noting that F@N7A's Alongstanding
relianceB on enforcement mechanisms other than fines
Qand Congress's failure to alter F@N7A's enforcement
powersQAindicates that F@N7A is not authoriGed to
enforce the collection of its fines through the courtsB)F 9m�
�el� .��!  - �el� Co� !� )?@ Cape "ear% 9E7 F.2d 8E8, 872
(3d Cir.1992) (AThe Supreme Court in the past has implied
private causes of action where Congress, after a Rconsensus
of opinion concerning the e>istence of a private cause of
actionS had developed in the federal courts, has amended
a statute without mentioning a private remedy.B) (0�o�in�
)errill Lynch% �ierce% "enner - �mi�h% Inc� !� C�rran% 8?E
U.S. 3?3, 380, 102 S.Ct. 182?, 72 L.Jd.2d 182 (1982)).
However, the effect or meaning of legislation is not to
be gleaned from isolated reCuests for more protective,
but possibly redundant, legislation. The impact of Section
?88(b)(2) is discussed immediately above and need not be
repeated here.

� %�  Finally, the failure of Congress to respond to court
decisions is of interpretive significance only when the
decisions are large in number and universally, or almost
so, followed. �ee )errill Lynch% 8?E U.S. at 379, 102
S.Ct. 182? (Aholding that congressional amendment of the
Commodity J>change Act that was silent on the subIect
of private Iudicial remedies did not overturn federal court
decisions ro��inely and con i �en�ly < = recogniG<ing= an
implied private cause of actionB) (emphasis added)F  ee
al o �o�che .o   - Co� !� .edin��on% 882 U.S. ?E0,

?77 n. 19, 99 S.Ct. 2879, E1 L.Jd.2d 82 (1979) (holding
that the Supreme Court's implication of a private right
of action under D 10(b) of the Securities and J>change
Act of 1938 was simply acCuiescence in Athe 2?MyearM
old acceptance by the lower federal courts of an implied
actionB). The present decision is far from a departure
from a generally accepted understanding. The district
court decision in this very case and the ban6ruptcy court
decision in Lyondell are in fact the sole e>tensive Iudicial
discussions of the issue. @ndeed, our present decision does
not even constitute a split among the circuits. As or
more telling with regard to the e>istence of a general
understanding or a need for action, we find no history of
the use of state law, constructive fraudulent conveyance
actions to unwind settled securities transactions, either
after a ban6ruptcy or in its absence.

The Constitution's establishment of two legislative
branches that must act Iointly and with the e>ecutive's
approval was designed to render hasty action possible
only in circumstances of widely perceived need. Congress's
failure to act must be viewed in that conte>t, and reliance
upon an inference of satisfaction with the  �a��  0�o must
at least be based on evidence of a long-standing and
recogniGed  �a��  0�o� @n the present matter, we cannot
draw the suggested inference on the basis of the s6impy
evidence submitted while the inference of a preemptive
intent is easily drawn.

CONCLUS@ON

For the reasons stated, we affirm the dismissal of the
complaint, on preemption rather than standing grounds.
:e resolve no issues regarding the rights of creditors to
bring state law, fraudulent conveyance claims not limited
in the hands of a trustee e� al� by Code Section ?8E(e) or by
similar provisions such as Section ?8E(g) which is at issue
in an appeal heard in tandem with the present matter,  ee
3hy�e !� �arclay  �an��

,����i�a�ions

818 F.3d 98

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Trustee of litigation trust created pursuant to
confirmed Chapter 11 plan of debtor, an entity that sought
to develop a “racino” in Pennsylvania, brought adversary
proceeding, seeking to avoid debtor's allegedly fraudulent
transfers of $16,503,850 to transferee, the partial owner
of debtor's competitor, as part of debtor's purchase of
competitor's stock. The United States District Court for
the Northern District of Illinois, Joan B. Gottschall,
J., 541 B.R. 850, granted motion for judgment on the
pleadings in transferee's favor. Trustee appealed. The
Seventh Circuit Court of Appeals, Wood, Chief Judge,
830 F.3d 690, reversed. Certiorari was granted.

Holdings: The Supreme Court, Justice Sotomayor, held
that:

[1] the only relevant transfer for purposes of the
Bankruptcy Code's “securities safe harbor” provision is
the transfer that the trustee seeks to avoid under a
substantive avoiding power, abrogating In re Quebecor
World (USA) Inc., 719 F.3d 94, In re QSI Holdings, Inc.,
571 F.3d 545, Contemporary Indus. Corp. v. Frost, 564
F.3d 981, In re Resorts Int'l, Inc., 181 F.3d 505, and In re
Kaiser Steel Corp., 952 F.2d 1230, and

[2] in the present case, the transfer between debtor and
transferee was not “made by or to (or for the benefit of)”
a financial institution and so fell outside the safe harbor.

Affirmed and remanded.

West Headnotes (11)

[1] Bankruptcy
Trustee as representative of debtor or

creditors

Bankruptcy Code gives a trustee “avoiding
powers,” that is, the power to invalidate a
limited category of transfers by the debtor
or transfers of an interest of the debtor in
property, in order to maximize the funds
available for, and ensure equity in, the
distribution to creditors in a bankruptcy
proceeding.

1 Cases that cite this headnote

[2] Bankruptcy
Avoidance rights and limits thereon, in

general

Avoiding powers set forth in the Bankruptcy
Code may be exercised by debtors, trustees,
or creditors committees, depending on the
circumstances of the case.

Cases that cite this headnote

[3] Bankruptcy
Trustee as representative of debtor or

creditors

Trustee's avoiding powers help implement the
core principles of bankruptcy; some deter the
race of diligence of creditors to dismember
the debtor before bankruptcy and promote
equality of distribution, while others set aside
transfers that unfairly or improperly deplete
assets or dilute the claims against those assets.

Cases that cite this headnote

[4] Public Amusement and Entertainment
Horse and dog racing

Harness racing is a closely regulated industry
in Pennsylvania, and the Commonwealth
requires a license to operate a racetrack.
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Cases that cite this headnote

[$] Bankruptcy
Avoidance rights and limits thereon, in

general

The only relevant transfer for purposes of the
Bankruptcy Code's “securities safe harbor”
provision is the transfer that the trustee
seeks to avoid under one of the Code's
substantive avoidance provisions, that is, the
overarching or end�to�end transfer, not any
component part of that transfer; abrogating
In re Quebecor World (USA) Inc., 719 F.3d
94, In re QSI Holdings, Inc., 571 F.3d 545,
Contemporary Indus. Corp. v. Frost, 564 F.3d
981, In re Resorts Int'l, Inc., 181 F.3d 505, and
In re Kaiser Steel Corp., 952 F.2d 1230. 11
U.S.C.A. E 546(e).

Cases that cite this headnote

[%] Statutes
Fanguage

Statutes
Context

In construing a statute, courts look to both
the language itself and the specific context in
which that language is used.

1 Cases that cite this headnote

[&] Bankruptcy
Avoidance rights and limits thereon, in

general

Bankruptcy Code's “securities safe harbor”
provision operates as an exception to the
avoiding powers afforded to the trustee under
the Code's substantive avoidance provisions;
that is, when faced with a transfer that
is otherwise avoidable, it provides a safe
harbor notwithstanding that avoiding power.
11 U.S.C.A. E 546(e).

1 Cases that cite this headnote

['] Statutes

Titles, headings, and captions

Although section headings cannot limit the
plain meaning of a statutory text, they supply
cues as to what Congress intended.

2 Cases that cite this headnote

[(] Bankruptcy
Trustee as representative of debtor or

creditors

Bankruptcy trustee, in exercising its avoidance
powers, is not free to define the transfer that it
seeks to avoid in any way it chooses; instead,
that transfer is necessarily defined by the
carefully set out criteria in the Bankruptcy
Code. 11 U.S.C.A. EE 544(a), 545, 547(b),
548(a)(1).

Cases that cite this headnote

[1)] Bankruptcy
Avoidance rights and limits thereon, in

general

Under the Bankruptcy Code's “securities safe
harbor,” if the transfer that the trustee seeks
to avoid was made “by” or “to” a securities
clearing agency, then the safe harbor will
bar avoidance, and it will do so without
regard to whether the entity acted only as an
intermediary; the safe harbor will, in addition,
bar avoidance if the transfer was made “for
the benefit of” that securities clearing agency,
even if it was not made “by” or “to” that
entity. 11 U.S.C.A. E 546(e).

2 Cases that cite this headnote

[11] Bankruptcy
Avoidance rights and limits thereon, in

general

Prepetition transfer by Chapter 11 debtor
to transferee, the partial owner of debtor's
competitor, as part of debtor's purchase
of competitor's stock, fell outside the
Bankruptcy Code's “securities safe harbor”;
trustee sought to avoid, as constructively
fraudulent, the overarching transfer between
debtor and transferee, not any of the
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component transactions involving a bank and
a lender by which that overarching transfer
was executed, and it was undisputed that
neither debtor nor transferee was a financial
institution or any other covered entity. 11
U.S.C.A. EE 546(e), 548(a)(1)(B).

Cases that cite this headnote

*''$  Syllabus '

G The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader. See
United States v. (etroit )imber * +umber Co., 200
U.S. 321, 337, 26 S.Ct. 282, 50 F.Hd. 499.

The Bankruptcy Code allows trustees to set aside and
recover certain transfers for the benefit of the bankruptcy
estate, including, as relevant here, certain fraudulent
transfers “of an interest of the debtor in property.” 11
U.S.C. E 548(a). It also sets out a number of limits on
the exercise of these avoiding powers. Central here is the
securities safe harbor, which, inter alia, provides that “the
trustee may not avoid a transfer that is a ... settlement
payment ... made by or to (or for the benefit of) a ...
financial institution ... or that is a transfer made by or
to (or for the benefit of) a ... financial institution ... in
connection with a securities contract.” E 546(e).

Ialley Iiew Downs, FP, and Bedford Downs
Janagement Corp. entered into an agreement under
which Ialley Iiew, if it got the last harness�racing
license in Pennsylvania, would purchase all of Bedford
Downs' stock for $55 million. Ialley Iiew was granted
the license and arranged for the Cayman Islands
branch of Credit Suisse to wire $55 million to third�
party escrow agent Citizens Bank of Pennsylvania. The
Bedford Downs shareholders, including petitioner Jerit
Janagement Group, FP, deposited their stock certificates
into escrow. Citizens Bank disbursed the $55 million over
two installments according to the agreement, of which
petitioner Jerit received $16.5 million.

Although Ialley Iiew secured the harness�racing license,
it was unable to achieve its goal of opening a racetrack
casino. Ialley Iiew and its parent company, Centaur,

FFC, filed for Chapter 11 bankruptcy. Respondent FTI
Consulting, Inc., was appointed to serve as trustee of
the Centaur litigation trust. FTI then sought to avoid
the transfer from Ialley Iiew to Jerit for the sale of
Bedford Downs' stock, arguing that it was constructively
fraudulent under E 548(a)(1)(B). Jerit contended that the
E 546(e) safe harbor barred FTI from avoiding the transfer
because it was a “settlement payment ... made by or to
(or for the benefit of)” two “financial institutions,” Credit
Suisse and Citizens Bank. The District Court agreed with
Jerit, but the Seventh *''%  Circuit reversed, holding
that E 546(e) did not protect transfers in which financial
institutions served as mere conduits.

Held : The only relevant transfer for purposes of the E
546(e) safe harbor is the transfer that the trustee seeks to
avoid. Pp. 891 K 897.

(a) Before a court can determine whether a transfer was
“made by or to (or for the benefit of)” a covered entity,
it must first identify the relevant transfer to test in that
inquiry. Jerit posits that the relevant transfer should
include not only the IalleyKIiewKtoKJerit end�to�end
transfer, but also all of its component parts, i.e., the
CreditKSuisseKtoKCitizensKBank and the CitizensKBankK
toKJerit transfers. FTI maintains that the only relevant
transfer is the transfer that it sought to avoid, specifically,
the overarching transfer between Ialley Iiew and Jerit.
Pp. 891 K 895.

(1) The language of E 546(e) and the specific context
in which that language is used support the conclusion
that the relevant transfer for purposes of the safe�harbor
inquiry is the transfer the trustee seeks to avoid. The first
clause of the provisionL“Notwithstanding sections 544,
545, 547, 548(a)(1)(B), and 548(b) of this title”Lindicates
that E 546(e) operates as an exception to trustees' avoiding
powers granted elsewhere in the Code. The text makes
clear that the starting point for the E 546(e) inquiry is
the expressly listed avoiding powers and, consequently,
the transfer that the trustee seeks to avoid in exercising
those powers. The last clauseL“except under section
548(a)(1)(A) of this title”Lalso focuses on the transfer
that the trustee seeks to avoid. Creating an exception to
the exception for E 548(a)(1)(A) transfers, the text refers
back to a specific type of transfer that falls within the
avoiding powers, signaling that the exception applies to
the overarching transfer that the trustee seeks to avoid,
not any component part of that transfer. This reading
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is reinforced by the E 546 section heading, “Fimitations
on avoiding powers,” and is confirmed by the rest of
the statutory text: The provision provides that “the
trustee may not avoid” certain transfers, which naturally
invites scrutiny of the transfers that “the trustee ... may
avoid,” the parallel language used in the avoiding powers
provisions. The text further provides that the transfer
that is saved from avoidance is one “that is ” (not one
that involves) a securities transaction covered under E
546(e). In other words, to qualify for protection under the
securities safe harbor, E 546(e) provides that the otherwise
avoidable transfer itself be a transfer that meets the safe�
harbor criteria. Pp. 893 K 894.

(2) The statutory structure also supports this reading
of E 546(e). The Code establishes a system for avoiding
transfers as well as a safe harbor from avoidance. It is thus
only logical to view the pertinent transfer under E 546(e) as
the same transfer that the trustee seeks to avoid pursuant
to one of its avoiding powers. In an avoidance action, the
trustee must establish that the transfer it seeks to set aside
meets the carefully set out criteria under the substantive
avoidance provisions of the Code. The defendant in that
avoidance action is free to argue that the trustee failed to
properly identify an avoidable transfer under the Code,
including any available arguments concerning the role
of component parts of the transfer. If a trustee properly
identifies an avoidable transfer, however, the court has no
reason to examine the relevance of component parts when
considering a limit to the avoiding power, where that limit
is defined by reference to an otherwise avoidable transfer,
as is the case with E 546(e). Pp. 894 K 895.

*''&  (b) The primary argument Jerit advances that is
moored in the statutory textLconcerning Congress' 2006
addition of the parenthetical “(or for the benefit of)”
to E 546(e)Lis unavailing. Jerit contends that Congress
meant to abrogate the Hleventh Circuit decision in In re
,un-ord, Inc., 98 F.3d 604, which held that E 546(e) was
inapplicable to transfers in which a financial institution
acted only as an intermediary. However, Jerit points to
nothing in the text or legislative history to corroborate
its argument. A simpler explanation rooted in the text
of the statute and consistent with the interpretation of E
546(e) adopted here is that Congress added the “or for the
benefit of” language that is common in other substantive
avoidance provisions to the E 546(e) safe harbor to ensure
that the scope of the safe harbor and scope of the avoiding
powers matched.

That reading would not, contrary to what Jerit contends,
render other provisions ineffectual or superfluous. Rather,
it gives full effect to the text of E 546(e). If the transfer the
trustee seeks to avoid was made “by” or “to” a covered
entity, then E 546(e) will bar avoidance without regard to
whether the entity acted only as an intermediary. It will
also bar avoidance if the transfer was made “for the benefit
of” that entity, even if it was not made “by” or “to” that
entity.

Finally, Jerit argues that reading the safe harbor so that
its application depends on the identity of the investor and
the manner in which its investment is held rather than
on the general nature of the transaction is incongruous
with Congress' purportedly “prophylactic” approach to E
546(e). But this argument is nothing more than an attack
on the text of the statute, which protects only certain
transactions “made by or to (or for the benefit of)” certain
covered entities. Pp. 894 K 896.

(c) Applying this reading of the E 546(e) safe harbor to this
case yields a straightforward result. FTI sought to avoid
the IalleyKIiewKtoKJerit transfer. When determining
whether the E 546(e) safe harbor saves that transfer
from avoidance liability, the Court must look to that
overarching transfer to evaluate whether it meets the safe�
harbor criteria. Because the parties do not contend that
either Ialley Iiew or Jerit is a covered entity, the transfer
falls outside of the E 546(e) safe harbor. Pp. 896 K 897.

830 F.3d 690, affirmed and remanded.

SMTMJANMR, J., delivered the opinion for a unanimous
Court.
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.pinion

Justice SMTMJANMR delivered the opinion of the
Court.

[1]  To maximize the funds available for, and ensure
equity in, the distribution to creditors in a bankruptcy
proceeding, the Bankruptcy Code gives a trustee the
power to invalidate a limited category of *'''  transfers
by the debtor or transfers of an interest of the debtor in
property. Those powers, referred to as “avoiding powers,”
are not without limits, however, as the Code sets out
a number of exceptions. The operation of one such
exception, the securities safe harbor, 11 U.S.C. E 546(e),
is at issue in this case. Specifically, this Court is asked to
determine how the safe harbor operates in the context of
a transfer that was executed via one or more transactions,
e.g., a transfer from A → D that was executed via B and
C as intermediaries, such that the component parts of the
transfer include A → B → C → D. If a trustee seeks to
avoid the A → D transfer, and the E 546(e) safe harbor
is invoked as a defense, the question becomes: When
determining whether the E 546(e) securities safe harbor
saves the transfer from avoidance, should courts look to
the transfer that the trustee seeks to avoid (i.e., A → D)
to determine whether that transfer meets the safe�harbor
criteria, or should courts look also to any component parts
of the overarching transfer (i.e., A → B → C → D)R The
Court concludes that the plain meaning of E 546(e) dictates
that the only relevant transfer for purposes of the safe
harbor is the transfer that the trustee seeks to avoid.

I

A

[2]  [3]  Because the E 546(e) safe harbor operates as
a limit to the general avoiding powers of a bankruptcy

trustee, 1  we begin with a review of those powers. Chapter
5 of the Bankruptcy Code affords bankruptcy trustees
the authority to “se[t] aside certain types of transfers ...
and ... recaptur[e] the value of those avoided transfers
for the benefit of the estate.” Tabb E 6.2, p. 474. These
avoiding powers “help implement the core principles
of bankruptcy.” Id., E 6.1, at 468. For example, some

“deter the race of diligence of creditors to dismember
the debtor before bankruptcy” and promote “equality of
distribution.” Union .an/ v. Wolas, 502 U.S. 151, 162,
112 S.Ct. 527, 116 F.Hd.2d 514 (1991) (internal quotation
marks omitted); see also Tabb E 6.2. Mthers set aside
transfers that “unfairly or improperly deplete ... assets
or ... dilute the claims against those assets.” 5 Collier on
Bankruptcy S 548.01, p. 548K10 (16th ed. 2017); see also
Tabb E 6.2, at 475 (noting that some avoiding powers are
designed “to ensure that the debtor deals fairly with its
creditors”).

1 Avoiding powers may be exercised by debtors,
trustees, or creditors' committees, depending on the
circumstances of the case. See generally C. Tabb, Faw
of Bankruptcy E 6.1 (4th ed. 2016) (Tabb). Because
this case concerns an avoidance action brought by
a trustee, we refer throughout to the trustee in
discussing the avoiding power and avoidance action.
The resolution of this case is not dependent on the
identity of the actor exercising the avoiding power.

Sections 544 through 553 of the Code outline the
circumstances under which a trustee may pursue
avoidance. See, e.g., 11 U.S.C. E 544(a) (setting out
circumstances under which a trustee can avoid unrecorded
liens and conveyances); E 544(b) (detailing power to
avoid based on rights that unsecured creditors have
under nonbankruptcy law); E 545 (setting out criteria
that allow a trustee to avoid a statutory lien); E 547
(detailing criteria for avoidance of so�called “preferential
transfers”). The particular avoidance provision at issue
here is E 548(a), which provides that a “trustee may
avoid” certain fraudulent transfers “of an interest of
the debtor in property.” E 548(a)(1). Section 548(a)(1)
(A) addresses so�called “actually” fraudulent transfers,
which are “made ... with actual intent to hinder,
delay, or defraud *''(  any entity to which the
debtor was or became ... indebted.” Section 548(a)(1)(B)
addresses “constructively” fraudulent transfers. See .F0
v. Resolution )rust Corporation, 511 U.S. 531, 535, 114
S.Ct. 1757, 128 F.Hd.2d 556 (1994). As relevant to this
case, the statute defines constructive fraud in part as when
a debtor:

“(B)(i) received less than a reasonably equivalent value
in exchange for such transfer or obligation; and

“(ii)(I) was insolvent on the date that such transfer
was made or such obligation was incurred, or became
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insolvent as a result of such transfer or obligation. 11
U.S.C. E 548(a)(1).

If a transfer is avoided, E 550 identifies the parties from
whom the trustee may recover either the transferred
property or the value of that property to return to the
bankruptcy estate. Section 550(a) provides, in relevant
part, that “to the extent that a transfer is avoided ... the
trustee may recover ... the property transferred, or, if the
court so orders, the value of such property” from “the
initial transferee of such transfer or the entity for whose
benefit such transfer was made,” or from “any immediate
or mediate transferee of such initial transferee.” E 550(a).

B

The Code sets out a number of limits on the exercise of
these avoiding powers. See, e.g.,  E 546(a) (setting statute
of limitations for avoidance actions); EE 546(c)�(d) (setting
certain policy�based exceptions to avoiding powers); E
548(a)(2) (setting limit to avoidance of “a charitable
contribution to a qualified religious or charitable entity or
organization”). Central to this case is the securities safe
harbor set forth in E 546(e), which provides (as presently
codified and in full):

“Notwithstanding sections 544, 545,
547, 548(a)(1)(B), and 548(b) of this
title, the trustee may not avoid a
transfer that is a margin payment, as
defined in section 101, 741, or 761
of this title, or settlement payment,
as defined in section 101 or 741
of this title, made by or to (or
for the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, or that is a
transfer made by or to (or
for the benefit of) a commodity
broker, forward contract merchant,
stockbroker, financial institution,
financial participant, or securities
clearing agency, in connection with
a securities contract, as defined in
section 741(7), commodity contract,
as defined in section 761(4), or

forward contract, that is made
before the commencement of the
case, except under section 548(a)(1)
(A) of this title.”

The predecessor to this securities safe harbor, formerly
codified at 11 U.S.C. E 764(c), was enacted in 1978 against
the backdrop of a district court decision in a case called
Seligson v. 1e2 3or/ 0roduce 45c6ange, 394 F.Supp. 125
(S.D.N.N.1975), which involved a transfer by a bankrupt
commodity broker. See S. Rep. No. 95K989, pp. 8, 106
(1978); see also Brubaker, Understanding the Scope of
the E 546(e) Securities Safe Harbor Through the Concept
of the “Transfer” Sought To Be Avoided, 37 Bkrtcy.
F. Fetter 11K12 (July 2017). The bankruptcy trustee in
Seligson filed suit seeking to avoid over $12 million in
margin payments made by the commodity broker debtor
to a clearing association on the basis that the transfer
was constructively fraudulent. The clearing association
attempted to defend on the theory that it was a mere
“conduit” for the transmission of the margin payments.
394 F.Supp., at 135. The District Court found, however,
triable issues of fact on that question and denied summary
judgment, *'()  leaving the clearing association exposed
to the risk of significant liability. See id., at 135K136.
Following that decision, Congress enacted the E 764(c)
safe harbor, providing that “the trustee may not avoid
a transfer that is a margin payment to or deposit with a
commodity broker or forward contract merchant or is a
settlement payment made by a clearing organization.” 92
Stat. 2619, codified at 11 U.S.C. E 764(c) (repealed 1982).

Congress amended the securities safe harbor exception
over the years, each time expanding the categories of
covered transfers or entities. In 1982, Congress expanded
the safe harbor to protect margin and settlement payments
“made by or to a commodity broker, forward contract
merchant, stockbroker, or securities clearing agency.” E 4,
96 Stat. 236, codified at 11 U.S.C. E 546(d). Two years
later Congress added “financial institution” to the list of
protected entities. See E 461(d), 98 Stat. 377, codified at

11 U.S.C. E 546(e). 2  In 2005, Congress again expanded
the list of protected entities to include a “financial
participant” (defined as an entity conducting certain high�
value transactions). See E 907(b), 119 Stat. 181K182; 11
U.S.C. E 101(22A). And, in 2006, Congress amended the
provision to cover transfers made in connection with
securities contracts, commodity contracts, and forward
contracts. E 5(b)(1), 120 Stat. 2697K2698. The 2006
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amendment also modified the statute to its current form
by adding the new parenthetical phrase “(or for the benefit
of)” after “by or to,” so that the safe harbor now covers
transfers made “by or to (or for the benefit of)” one of the
covered entities. Id., at 2697.

2 The term “financial institution” is defined as:
“(A) a Federal reserve bank, or an entity that is
a commercial or savings bank, industrial savings
bank, savings and loan association, trust company,
federally�insured credit union, or receiver, liquidating
agent, or conservator for such entity and, when any
such Federal reserve bank, receiver, liquidating agent,
conservator or entity is acting as agent or custodian
for a customer (whether or not a TcustomerU, as
defined in section 741) in connection with a securities
contract (as defined in section 741) such customer; or
“(B) in connection with a securities contract (as
defined in section 741) an investment company
registered under the Investment Company Act of
1940.” 11 U.S.C. E 101(22).
The parties here do not contend that either the debtor
or petitioner in this case qualified as a “financial
institution” by virtue of its status as a “customer”
under E 101(22)(A). Petitioner Jerit Janagement
Group, FP, discussed this definition only in footnotes
and did not argue that it somehow dictates the
outcome in this case. See Brief for Petitioner 45, n.
14; Reply Brief 14, n. 6. We therefore do not address
what impact, if any, E 101(22)(A) would have in the
application of the E 546(e) safe harbor.

C

[4]  With this background, we now turn to the facts
of this case, which comes to this Court from the
world of competitive harness racing (a form of horse
racing). Harness racing is a closely regulated industry in
Pennsylvania, and the Commonwealth requires a license
to operate a racetrack. See .ed-ord (o2ns ,anagement
Corp. v. State Harness Racing Comm'n, 592 Pa. 475, 485K
487, 926 A.2d 908, 914K915 (2007) (per curiam ). The
number of available licenses is limited, and in 2003 two
companies, Ialley Iiew Downs, FP, and Bedford Downs
Janagement Corporation, were in competition for the
last harness�racing license in Pennsylvania.

Ialley Iiew and Bedford Downs needed the harness�
racing license to open a “ Tracino,U ” which is a clever
moniker for racetrack casino, “a racing facility with

slot machines.” Brief for Petitioner 8. Both companies
were stopped before the finish *'(1  line, because in
2005 the Pennsylvania State Harness Racing Commission
denied both applications. The Pennsylvania Supreme
Court upheld those denials in 2007, but allowed the
companies to reapply for the license. See .ed-ord (o2ns,
592 Pa., at 478K479, 926 A.2d, at 910.

Instead of continuing to compete for the last available
harness�racing license, Ialley Iiew and Bedford Downs
entered into an agreement to resolve their ongoing feud.
Under that agreement, Bedford Downs withdrew as a
competitor for the harness�racing license, and Ialley Iiew
was to purchase all of Bedford Downs' stock for $55

million after Ialley Iiew obtained the license. 3

3 A separate provision of the agreement providing that
Bedford Downs would sell land to Ialley Iiew for $20
million is not at issue in this case.

With Bedford Downs out of the race, the Pennsylvania
Harness Racing Commission awarded Ialley Iiew the
last harness�racing license. Ialley Iiew proceeded with the
corporate acquisition required by the parties' agreement
and arranged for the Cayman Islands branch of Credit
Suisse to finance the $55 million purchase price as part
of a larger $850 million transaction. Credit Suisse wired
the $55 million to Citizens Bank of Pennsylvania, which
had agreed to serve as the third�party escrow agent for the
transaction. The Bedford Downs shareholders, including
petitioner Jerit Janagement Group, FP, deposited their
stock certificates into escrow as well. At closing, Ialley
Iiew received the Bedford Downs stock certificates, and
in Mctober 2007 Citizens Bank disbursed $47.5 million
to the Bedford Downs shareholders, with $7.5 million
remaining in escrow at Citizens Bank under the multiyear
indemnification holdback period provided for in the
parties' agreement. Citizens Bank disbursed that $7.5
million installment to the Bedford Downs shareholders in
Mctober 2010, after the holdback period ended. All told,
Jerit received approximately $16.5 million from the sale
of its Bedford Downs stock to Ialley Iiew. Notably, the
closing statement for the transaction reflected Ialley Iiew
as the “Buyer,” the Bedford Downs shareholders as the
“Sellers,” and $55 million as the “Purchase Price.” App.
30.

In the end, Ialley Iiew never got to open its racino.
Although it had secured the last harness�racing license,
it was unable to secure a separate gaming license for the
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operation of the slot machines in the time set out in its
financing package. Ialley Iiew and its parent company,
Centaur, FFC, thereafter filed for Chapter 11 bankruptcy.
The Bankruptcy Court confirmed a reorganization plan
and appointed respondent FTI Consulting, Inc., to serve
as trustee of the Centaur litigation trust.

FTI filed suit against Jerit in the Northern District
of Illinois, seeking to avoid the $16.5 million transfer
from Ialley Iiew to Jerit for the sale of Bedford
Downs' stock. The complaint alleged that the transfer
was constructively fraudulent under E 548(a)(1)(B) of
the Code because Ialley Iiew was insolvent when it
purchased Bedford Downs and “significantly overpaid”

for the Bedford Downs stock. 4  Jerit moved for judgment
on the pleadings under Federal Rule of Civil Procedure
12(c), contending that the E 546(e) safe harbor barred
FTI from avoiding the Ialley IiewKtoKJerit transfer.
According to Jerit, the safe harbor applied because the
transfer was a “settlement payment *'(2  ... made by or to
(or for the benefit of)” a covered “financial institution”L
here, Credit Suisse and Citizens Bank.

4 In its complaint, FTI also sought to avoid the transfer
under E 544(b). See App. 20K21. The District Court
did not address the claim, see 541 B.R. 850, 852K
853, n. 1 (N.D.Ill.2015), and neither did the Court of
Appeals for the Seventh Circuit.

The District Court granted the Rule 12(c) motion,
reasoning that the E 546(e) safe harbor applied because
the financial institutions transferred or received funds in
connection with a “settlement payment” or “securities

contract.” See 541 B.R. 850, 858 (N.D.Ill.2015). 5  The
Court of Appeals for the Seventh Circuit reversed, holding
that the E 546(e) safe harbor did not protect transfers in
which financial institutions served as mere conduits. See
830 F.3d 690, 691 (2016). This Court granted certiorari to
resolve a conflict among the circuit courts as to the proper

application of the E 546(e) safe harbor. 6  581 U.S. KKKK,
137 S.Ct. 2092, 197 F.Hd.2d 894 (2017).

5 The parties do not ask this Court to determine
whether the transaction at issue in this case qualifies
as a transfer that is a “settlement payment” or made
in connection with a “securities contract” as those
terms are used in E 546(e), nor is that determination
necessary for resolution of the question presented.

6 Compare In re Quebecor World (USA) Inc., 719 F.3d
94, 99 (C.A.2 2013) (finding the safe harbor applicable
where covered entity was intermediary); In re QSI
Holdings, Inc., 571 F.3d 545, 551 (C.A.6 2009) (same);
Contemporary Indus. Corp. v. Frost, 564 F.3d 981, 987
(C.A.8 2009) (same); In re Resorts Int'l, Inc., 181 F.3d
505, 516 (C.A.3 1999) (same); In re Kaiser Steel Corp.,
952 F.2d 1230, 1240 (C.A.10 1991) (same), with In re
,un-ord, Inc., 98 F.3d 604, 610 (C.A.11 1996) (per
curiam ) (rejecting applicability of safe harbor where
covered entity was intermediary).

II

[$]  The question before this Court is whether the transfer
between Ialley Iiew and Jerit implicates the safe harbor
exception because the transfer was “made by or to (or
for the benefit of) a ... financial institution.” E 546(e).
The parties and the lower courts dedicate much of their
attention to the definition of the words “by or to (or for the
benefit of)” as used in E 546(e), and to the question whether
there is a requirement that the “financial institution”
or other covered entity have a beneficial interest in or
dominion and control over the transferred property in
order to qualify for safe harbor protection. In our view,
those inquiries put the proverbial cart before the horse.
Before a court can determine whether a transfer was made
by or to or for the benefit of a covered entity, the court
must first identify the relevant transfer to test in that
inquiry. At bottom, that is the issue the parties dispute in
this case.

Mn one side, Jerit posits that the Court should
look not only to the Ialley IiewKtoKJerit end�to�end
transfer, but also to all its component parts. Here, those
component parts include one transaction by Credit Suisse
to Citizens Bank (i.e., the transmission of the $16.5 million
from Credit Suisse to escrow at Citizens Bank), and
two transactions by Citizens Bank to Jerit (i.e., the
transmission of $16.5 million over two installments by
Citizens Bank as escrow agent to Jerit). Because those
component parts include transactions by and to financial
institutions, Jerit contends that E 546(e) bars avoidance.

FTI, by contrast, maintains that the only relevant transfer
for purposes of the E 546(e) safe�harbor inquiry is the
overarching transfer between Ialley Iiew and Jerit of
$16.5 million for purchase of the stock, which is the
transfer that the trustee seeks to avoid under E 548(a)(1)
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(B). Because that transfer was not made by, to, or for the
benefit of a financial institution, FTI contends that the
safe harbor has no application.

The Court agrees with FTI. The language of E 546(e), the
specific context in *'(3  which that language is used, and
the broader statutory structure all support the conclusion
that the relevant transfer for purposes of the E 546(e) safe�
harbor inquiry is the overarching transfer that the trustee
seeks to avoid under one of the substantive avoidance
provisions.

A

[%]  [&]  Mur analysis begins with the text of E 546(e),
and we look to both “the language itself [and] the specific
context in which that language is used....” Robinson v.
S6ell 7il Co., 519 U.S. 337, 341, 117 S.Ct. 843, 136
F.Hd.2d 808 (1997). The pertinent language provides:

“Notwithstanding sections 544, 545,
547, 548(a)(1)(B), and 548(b) of this
title, the trustee may not avoid
a transfer that is a ... settlement
payment ... made by or to (or
for the benefit of) a ... financial
institution ... or that is a transfer
made by or to (or for the benefit
of) a ... financial institution ...
in connection with a securities
contract ..., except under section
548(a)(1)(A) of this title.”

The very first clauseL“Notwithstanding sections 544,
545, 547, 548(a)(1)(B), and 548(b) of this title”Lalready
begins to answer the question. It indicates that E
546(e) operates as an exception to the avoiding powers
afforded to the trustee under the substantive avoidance
provisions. See A. Scalia O B. Garner, Reading Faw: The
Interpretation of Fegal Texts 126 (2012) (“A dependent
phrase that begins with not2it6standing indicates that
the main clause that it introduces or follows derogates
from the provision to which it refers”). That is, when
faced with a transfer that is otherwise avoidable, E 546(e)
provides a safe harbor notwithstanding that avoiding
power. From the outset, therefore, the text makes clear
that the starting point for the E 546(e) inquiry is the
substantive avoiding power under the provisions expressly
listed in the “notwithstanding” clause and, consequently,

the transfer that the trustee seeks to avoid as an exercise
of those powers.

Then again in the very last clauseL“except under section
548(a)(1)(A) of this title”Lthe text reminds us that the
focus of the inquiry is the transfer that the trustee seeks to
avoid. It does so by creating an exception to the exception,
providing that “the trustee may not avoid a transfer” that
meets the covered transaction and entity criteria of the
safe harbor, “except” for an actually fraudulent transfer
under E 548(a)(1)(A). 11 U.S.C. E 546(e). By referring back
to a specific type of transfer that falls within the avoiding
power, Congress signaled that the exception applies to the
overarching transfer that the trustee seeks to avoid, not
any component part of that transfer.

[']  Reinforcing that reading of the safe�harbor provision,
the section heading for E 546Lwithin which the securities
safe harbor is foundLis: “Fimitations on avoiding
powers.” Although section headings cannot limit the plain
meaning of a statutory text, see Florida (ept. o- Revenue v.
0iccadilly Ca-eterias, Inc., 554 U.S. 33, 47, 128 S.Ct. 2326,
171 F.Hd.2d 203 (2008), “they supply cues” as to what
Congress intended, see 3ates v. United States, 574 U.S.
KKKK, KKKK, 135 S.Ct. 1074, 1083, 191 F.Hd.2d 64 (2015).
In this case, the relevant section heading demonstrates
the close connection between the transfer that the trustee
seeks to avoid and the transfer that is exempted from that
avoiding power pursuant to the safe harbor.

The rest of the statutory text confirms what the
“notwithstanding” and “except” clauses and the section
heading begin to suggest. The safe harbor provides that
“the trustee may not avoid” certain transfers. E 546(e).
Naturally, that text invites *'(4  scrutiny of the transfers
that “the trustee may avoid,” the parallel language
used in the substantive avoiding powers provisions. See
E 544(a) (providing that “the trustee ... may avoid”
transfers falling under that provision); E 545 (providing
that “[t]he trustee may avoid” certain statutory liens); E
547(b) (providing that “the trustee may avoid” certain
preferential transfers); E 548(a)(1) (providing that “[t]he
trustee may avoid” certain fraudulent transfers). And if
any doubt remained, the language that follows dispels
that doubt: The transfer that the “the trustee may not
avoid” is specified to be “a transfer that is ” either a
“settlement payment” or made “in connection with a
securities contract.” E 546(e) (emphasis added). Not a
transfer that involves. Not a transfer that comprises. But
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a transfer that is a securities transaction covered under E
546(e). The provision explicitly equates the transfer that
the trustee may otherwise avoid with the transfer that,
under the safe harbor, the trustee may not avoid. In other
words, to qualify for protection under the securities safe
harbor, E 546(e) provides that the otherwise avoidable
transfer itself be a transfer that meets the safe�harbor
criteria.

Thus, the statutory language and the context in which it is
used all point to the transfer that the trustee seeks to avoid
as the relevant transfer for consideration of the E 546(e)
safe�harbor criteria.

B

The statutory structure also reinforces our reading of E
546(e). See Hall v. United States, 566 U.S. 506, 516, 132
S.Ct. 1882, 182 F.Hd.2d 840 (2012) (looking to statutory
structure in interpreting the Bankruptcy Code). As the
Seventh Circuit aptly put it, the Code “creates both a
system for avoiding transfers and a safe harbor from
avoidanceLlogically these are two sides of the same coin.”
830 F.3d, at 694; see also Fidelity Financial Services, Inc.
v. Fin/, 522 U.S. 211, 217, 118 S.Ct. 651, 139 F.Hd.2d
571 (1998) (“Section 546 of the Code puts certain limits
on the avoidance powers set forth elsewhere”). Given that
structure, it is only logical to view the pertinent transfer
under E 546(e) as the same transfer that the trustee seeks
to avoid pursuant to one of its avoiding powers.

[(]  As noted in Part IKA, supra, the substantive avoidance
provisions in Chapter 5 of the Code set out in detail the
criteria that must be met for a transfer to fall within the
ambit of the avoiding powers. These provisions, as Jerit
admits, “focus mostly on the characteristics of the transfer
that may be avoided.” Brief for Petitioner 28. The trustee,
charged with exercising those avoiding powers, must
establish to the satisfaction of a court that the transfer it
seeks to set aside meets the characteristics set out under
the substantive avoidance provisions. Thus, the trustee is
not free to define the transfer that it seeks to avoid in any
way it chooses. Instead, that transfer is necessarily defined
by the carefully set out criteria in the Code. As FTI itself
recognizes, its power as trustee to define the transfer is
not absolute because “the transfer identified must satisfy
the terms of the avoidance provision the trustee invokes.”
Brief for Respondent 23.

Accordingly, after a trustee files an avoidance action
identifying the transfer it seeks to set aside, a defendant
in that action is free to argue that the trustee failed to
properly identify an avoidable transfer under the Code,
including any available arguments concerning the role
of component parts of the transfer. If a trustee properly
identifies an avoidable transfer, however, the court has no
reason to examine the relevance of component *'($  parts
when considering a limit to the avoiding power, where
that limit is defined by reference to an otherwise avoidable
transfer, as is the case with E 546(e), see Part IIKA, supra.

In the instant case, FTI identified the purchase of Bedford
Downs' stock by Ialley Iiew from Jerit as the transfer
that it sought to avoid. Jerit does not contend that FTI
improperly identified the Ialley IiewKtoKJerit transfer
as the transfer to be avoided, focusing instead on whether
FTI can “ignore” the component parts at the safe�harbor
inquiry. Absent that argument, however, the Credit Suisse
and Citizens Bank component parts are simply irrelevant
to the analysis under E 546(e). The focus must remain on
the transfer the trustee sought to avoid.

III

A

The primary argument Jerit advances that is moored
in the statutory text concerns the 2006 addition of the
parenthetical “(or for the benefit of)” to E 546(e). Jerit
contends that in adding the phrase “or for the benefit of”
to the requirement that a transfer be “made by or to”
a protected entity, Congress meant to abrogate the 1998
decision of the Court of Appeals for the Hleventh Circuit
in In re ,un-ord, Inc., 98 F.3d 604, 610 (1996) (per curiam
), which held that the E 546(e) safe harbor was inapplicable
to transfers in which a financial institution acted only
as an intermediary. Congress abrogated ,un-ord, Jerit
reasons, by use of the disjunctive “or,” so that even if a
beneficial interest, i.e., a transfer “for the benefit of” a
financial institution or other covered entity, is sufficient
to trigger safe harbor protection, it is not necessary for
the financial institution to have a beneficial interest in
the transfer for the safe harbor to apply. Jerit thus
argues that a transaction “by or to” a financial institution
such as Credit Suisse or Citizens Bank would meet the
requirements of E 546(e), even if the financial institution is
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acting as an intermediary without a beneficial interest in
the transfer.

Jerit points to nothing in the text or legislative history
that corroborates the proposition that Congress sought
to overrule ,un-ord in its 2006 amendment. There is
a simpler explanation for Congress' addition of this
language that is rooted in the text of the statute as a
whole and consistent with the interpretation of E 546(e)
the Court adopts. A number of the substantive avoidance
provisions include that language, thus giving a trustee the
power to avoid a transfer that was made to “or for the
benefit of” certain actors. See E 547(b)(1) (avoiding power
with respect to preferential transfers “to or for the benefit
of a creditor”); E 548(a)(1) (avoiding power with respect
to certain fraudulent transfers “including any transfer to
or for the benefit of an insider ...”). By adding the same
language to the E 546(e) safe harbor, Congress ensured
that the scope of the safe harbor matched the scope of the
avoiding powers. For example, a trustee seeking to avoid
a preferential transfer under E 547 that was made “for the
benefit of a creditor,” where that creditor is a covered
entity under E 546(e), cannot now escape application of
the E 546(e) safe harbor just because the transfer was not
“made by or to” that entity.

Nothing in the amendment therefore changed the focus
of the E 546(e) safe�harbor inquiry on the transfer that
is otherwise avoidable under the substantive avoiding
powers. If anything, by tracking language already
included in the substantive avoidance provisions, the
amendment reinforces the connection between the inquiry
under E 546(e) and the otherwise *'(%  avoidable transfer
that the trustee seeks to set aside.

Jerit next attempts to bolster its reading of the safe
harbor by reference to the inclusion of securities clearing
agencies as covered entities under E 546(e). Because a
securities clearing agency is defined as, inter alia, an
intermediary in payments or deliveries made in connection
with securities transactions, see 15 U.S.C. E 78c(23)(A) and
11 U.S.C. E 101(48) (defining “securities clearing agency”
by reference to the Securities Hxchange Act of 1934),
Jerit argues that the E 546(e) safe harbor must be read to
protect intermediaries without reference to any beneficial
interest in the transfer. The contrary interpretation, Jerit
contends, “would run afoul of the canon disfavoring
an interpretation of a statute that renders a provision
ineffectual or superfluous.” Brief for Petitioner 25.

[1)]  Putting aside the question whether a securities
clearing agency always acts as an intermediary without
a beneficial interest in a challenged transferLa question
that the District Court in Seligson found presented triable
issues of fact in that caseLthe reading of the statute the
Court adopts here does not yield any superfluity. Reading
E 546(e) to provide that the relevant transfer for purposes
of the safe harbor is the transfer that the trustee seeks to
avoid under a substantive avoiding power, the question
then becomes whether that transfer was “made by or to (or
for the benefit of)” a covered entity, including a securities
clearing agency. If the transfer that the trustee seeks to
avoid was made “by” or “to” a securities clearing agency
(as it was in Seligson ), then E 546(e) will bar avoidance,
and it will do so without regard to whether the entity acted
only as an intermediary. The safe harbor will, in addition,
bar avoidance if the transfer was made “for the benefit
of” that securities clearing agency, even if it was not made
“by” or “to” that entity. This reading gives full effect to
the text of E 546(e).

B

In a final attempt to support its proposed interpretation
of E 546(e), Jerit turns to what it perceives was Congress'
purpose in enacting the safe harbor. Specifically, Jerit
contends that the broad language of E 546(e) shows that
Congress took a “comprehensive approach to securities
and commodities transactions” that “was prophylactic,
not surgical,” and meant to “advanc[e] the interests of
parties in the finality of transactions.” Brief for Petitioner
41K43. Given that purported broad purpose, it would
be incongruous, according to Jerit, to read the safe
harbor such that its application “would depend on the
identity of the investor and the manner in which it
held its investment” rather than “the nature of the
transaction generally.” Id., at 33. Joreover, Jerit posits
that Congress' concern was plainly broader than the risk
that is posed by the imposition of avoidance liability on a
securities industry entity because Congress provided a safe
harbor not only for transactions “to” those entities (thus
protecting the entities from direct financial liability), but
also “by” these entities to non�covered entities. See Reply
Brief 10K14. And, according to Jerit, “[t]here is no reason
to believe that Congress was troubled by the possibility
that transfers by an industry hub could be unwound but
yet was unconcerned about trustees' pursuit of transfers
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made t6roug6 industry hubs.” Id., at 12K13 (emphasis in
original).

Hven if this were the type of case in which the Court
would consider statutory purpose, see, e.g., Watson v.
06ilip ,orris Cos., 551 U.S. 142, 150K152, 127 S.Ct. 2301,
168 F.Hd.2d 42 (2007), here Jerit fails to *'(&  support
its purposivist arguments. In fact, its perceived purpose
is actually contradicted by the plain language of the safe
harbor. Because, of course, here we do have a good reason
to believe that Congress was concerned about transfers
“by an industry hub” specifically: The safe harbor saves
from avoidance certain securities transactions “made by
or to (or for the benefit of)” covered entities. See E 546(e).
Transfers “through” a covered entity, conversely, appear
nowhere in the statute. And although Jerit complains
that, absent its reading of the safe harbor, protection will
turn “on the identity of the investor and the manner in
which it held its investment,” that is nothing more than
an attack on the text of the statute, which protects only
certain transactions “made by or to (or for the benefit of)”
certain covered entities.

For these reasons, we need not deviate from the plain
meaning of the language used in E 546(e).

II

[11]  For the reasons stated, we conclude that the
relevant transfer for purposes of the E 546(e) safe harbor
is the same transfer that the trustee seeks to avoid
pursuant to its substantive avoiding powers. Applying
that understanding of the safe�harbor provision to this
case yields a straightforward result. FTI, the trustee,
sought to avoid the $16.5 million Ialley IiewKtoKJerit
transfer. FTI did not seek to avoid the component
transactions by which that overarching transfer was
executed. As such, when determining whether the E 546(e)
safe harbor saves the transfer from avoidance liability,
i.e., whether it was “made by or to (or for the benefit
of) a ... financial institution,” the Court must look to
the overarching transfer from Ialley Iiew to Jerit to
evaluate whether it meets the safe�harbor criteria. Because
the parties do not contend that either Ialley Iiew or
Jerit is a “financial institution” or other covered entity,
the transfer falls outside of the E 546(e) safe harbor. The
judgment of the Seventh Circuit is therefore affirmed, and
the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.
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United States Bankruptcy Court, S.D. New York.

In re: FAIRFIELD SENTRY LIMITED,
et al., Debtors in Foreign Proceedings.

FAIRFIELD SENTRY LIMITED (IN
LIQUIDATION), acting by and through the
Foreign Representatives thereof, Plaintiffs,
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AMSTERDAM, et al., Defendants.

Case No. 10-13164 (SMB)
|

Adv. Proc. No. 10-03496 (SMB)
|

Dated: New York, New York August 6, 2018

Attorneys and Law Firms

APPEARANCES: BROWN RUDNICK LLP, Seven
Times Square, New York, NY 10036, David J.
Molton, Esq., Marek P. Krzyzowski, Esq., Of
Counsel, KELLOGG, HANSEN, TODD, FIGEL &
FREDERICK, P.L.L.C., 1615 M. Street, N.W., Suite
400, Washington, D.C. 20036, Michael K. Kellogg, Esq.
(admitted pro hac vice), Aaron M. Panner, Esq. (admitted
pro hac vice), Of Counsel, Attorneys for Plaintiffs

CLEARY GOTTLIEB STEEN & HAMILTON LLP,
One Liberty Plaza, New York, NY 10006, Thomas J.
Moloney, Esq., Of Counsel, HOGAN LOVELLS US
LLP, 875 Third Avenue, New York, NY 10022, Marc
J. Gottridge, Esq., Of Counsel, MOSES & SINGER
LLP, 405 Lexington Avenue, New York, NY 10174, Alan
Kolod, Esq., Of Counsel, CLIFFORD CHANCE US
LLP, 31 West 52nd Street, New York, NY 10019, Jeff

Butler, Esq., Of Counsel, Attorneys for Defendants 1

1 The listed attorneys for the Defendants participated
at the oral argument; additional defense counsel
are set forth in Appendix E to the Consolidated
Memorandum of Law in Opposition to Plaintiffs’
Motion for Leave to Amend and in Support of
Defendants’ Motion to Dismiss, dated Jan. 13, 2017
(“Defendants Motion”) (ECF Doc. # 960).

Chapter 15 Case

Jointly Administered

Administratively Consolidated

MEMORANDUM DECISION AND ORDER
REGARDING THE DEFENDANTS’ MOTIONS
TO DISMISS FOR WANT OF JURISDICTION

STUART M. BERNSTEIN United States Bankruptcy
Judge

*1  STUART M. BERNSTEIN United States Bankruptcy
Judge

Plaintiffs Kenneth M. Krys and Charlotte Caulfield

(together, the “Liquidators”), 2  in their capacities as
foreign representatives of Fairfield Sentry Limited
(“Sentry”), Fairfield Sigma Limited (“Sigma”), and
Fairfield Lambda Limited (“Lambda,” and collectively,
the “Funds”) seek leave to amend their complaints, (see
Memorandum Of Law in Support of Motion for Leave
to Amend, dated Oct. 21, 2016 (“Liquidators Motion”)
(ECF Doc. # 923)), in 305 adversary proceedings
pending in this Court in which the Liquidators seek to
recover redemptions paid by the Funds to the defendants

(collectively, the “U.S. Redeemer Actions”). 3  The
defendants in the U.S. Redeemer Actions (collectively, the
“Defendants”) oppose the amendments and seek dismissal
of the U.S. Redeemer Actions for lack of subject matter
jurisdiction, lack of personal jurisdiction, and for failure
to state a claim. (See Defendants Motion.) For the reasons
set forth herein, the Defendants’ motion to dismiss for lack
of subject matter jurisdiction is denied, and the motion
to dismiss for lack of personal jurisdiction is granted to
the extent that personal jurisdiction is based solely on
the forum selection clause in the Subscription Agreements
(defined below). Finally, the balance of the motion to
dismiss, which challenges the merits of the Liquidators’
claims, must await the disposition of further proceedings
discussed at the end of this opinion. The Liquidators’
motion for leave to amend is deferred pending resolution
of Defendants’ dismissal arguments based on the failure
to state a claim.
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2 Different individuals have served as Liquidators of
the Funds. When used in this memorandum decision,
the term refers to the individuals serving in the
position during the referenced time�period.

3 A list of all U.S. Redeemer Actions is attached
as Appendix D to the �orei n !epresentatives’
Memorandum of Law in Opposition to Defendants’
Consolidated Memorandum of Law and in �urt"er
Support of �orei n !epresentatives’ Motion for
Leave to Amend Complaints, dated Mar. 31,
2017 (“Liquidators !epl#”) (ECF Doc. # 1336).
The U.S. Redeemer Actions were administratively
consolidated for pretrial purposes. (See Amended
Order Aut"ori$in  t"e Consolidation of !edeemer
A%tions Pursuant to �ederal !ule of &an'rupt%#
Pro%edure ()*+, signed Nov. 17, 2010 (ECF Doc. #
25).) Unless otherwise specified, references to docket
entries are to documents filed on the electronic
docket of the consolidated proceeding, �airfield
Sentr# Limited ,-n Liquidation. v/ 0"eodoor 11C
Amsterdam, Adv. Proc. No. 10�03496 (SMB).

BAC-GROUND

A. T.e Funds and t.e B/I Li0uidation
The pre�2012 background pertaining to these proceedings
is set forth in �airfield Sentr# Ltd/ ,-n Liquidation. v/
0"eodoor 11C Amsterdam (-n re �airfield Sentr# Ltd/),
452 B.R. 64, 69�73 (Bankr. S.D.N.Y. 2011) (“�airfield -”)
and -n re �airfield Sentr# Ltd/ Liti /, 458 B.R. 665, 671�72
(S.D.N.Y. 2011) (2�airfield --”), familiarity with which is
assumed. The Court highlights only those facts relevant to
the disposition of the motions before it.

*1  The Funds were organized under the laws of the
British Virgin Islands (“BVI”). �airfield --, 458 B.R. at
671. Sentry sold shares to foreign investors and invested
virtually all of the proceeds with Bernard L. Madoff
Investment Securities LLC (“BLMIS”). -d. Sigma and
Lambda were “funds of funds.” They also sold shares to
investors, but invested the proceeds with Sentry which,
in turn, invested those funds with BLMIS. The investors
could redeem their shares at will, and the redemption
payment amounts were based on a calculation of net asset
value (“NAV”) per share which depended, for the most
part, on the value of Sentry’s investment with BLMIS. -d.

In December 2008, Madoff admitted to operating the
investment advisory business of BLMIS as a Ponzi

scheme, and BLMIS was placed into a liquidation
proceeding pursuant to section 78eee of the Securities
Investor Protection Act, 15 U.S.C. KK 78aaa, et seq.
�airfield -, 452 B.R. at 69. In hindsight, the Funds had
overpaid the earlier redemptions (and overcharged the
earlier subscribers) based on an erroneous view of the
value of their BLMIS investments, and after Madoff’s
arrest, they ceased making redemption payments. -d.
Certain of the Funds’ creditors and shareholders
commenced insolvency proceedings against the Funds
in the Commercial Division of the Eastern Caribbean
High Court of Justice, British Virgin Island (“BVI
Court”) in February and April 2009, and the BVI Court
appointed the Liquidators as the Funds’ fiduciaries. -d.
at 69�70. On June 14, 2010, the Liquidators commenced
ancillary proceedings in this Court under Chapter 15 of
the Bankruptcy Code to obtain recognition of the BVI
liquidation proceedings as “foreign main proceedings”
under sections 1502(4), 1515, and 1517 of the Bankruptcy
Code. -d. at 70. The Court granted the Liquidators’
applications on July 22, 2010. -n re �airfield Sentr# Ltd/,
440 B.R. 60, 63�66 (Bankr. S.D.N.Y. 2010), aff’d, No. 10
Civ. 7311(GBD), 2011 WL 4357421 (S.D.N.Y. Sept. 16,
2011), aff’d, 714 F.3d 127 (2d Cir. 2013).

B. T.e U.S. Redeemer Actions
In April 2010, and prior to recognition, the Liquidators
began commencing numerous actions in New York state
court on behalf of the Funds against a subset of the
Defendants. �airfield --, 458 B.R. at 672. Typically, the
Defendants were banks that purchased shares in the
Funds they thereafter resold to their customers. -d. at
671�72. The banks were the registered owners of the
shares, but their customers who acquired the shares were
the beneficial owners, and were also sued as Defendants.
-d. at 672. The Liquidators asserted claims based on
money had and received, unjust enrichment, mistaken
payment, and constructive trust (the “Common Law
Claims”), but the theory of each claim was the same:
the Funds had miscalculated the NAV, and consequently,
paid inflated redemption prices. -d.

Following recognition of the BVI liquidations under
Chapter 15 of the Bankruptcy Code, the Liquidators
removed the state court actions to the District Court

pursuant to 28 U.S.C. K 1452(a), 4  and the District Court
referred the actions to this Court under the standing order
of referral then in effect. See Standin  Order of !eferral
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of Cases to &an'rupt%# 3ud es, M�61 (Ward, Acting
C.J.) (S.D.N.Y. July 10, 1984) (as amended, the “District

Court Standing Order of Reference”). 5  The Liquidators
filed substantially similar adversary proceedings against
other Defendants under the umbrella of the Chapter 15
case, and the Court administratively consolidated the
newly filed cases and the removed cases (i/e/ the U.S.
Redeemer Actions). �airfield --, 458 B.R. at 672. The
Liquidators also amended certain of the complaints in the
U.S. Redeemer Actions to assert avoidance claims under
sections 245 and 246 of the BVI INSOLVENCY ACT of
2003 (“INSOLVENCY ACT”) to claw back redemptions
paid with inflated prices as “unfair preferences” andL
or “undervalue transactions” (the “BVI Avoidance
Claims”). -d. As noted, 305 U.S Redeemer Actions are
pending and seek an aggregate recovery of over M6 billion.

4 Section 1452(a) of Title 28 states that “NaO party may
remove any claim or cause of action in a civil action ...
to the district court for the district where such civil
action is pending, if such district court has jurisdiction
of such claim or cause of action under section 1334 of
this title.”

5 The 1984 standing order was superseded in early
2012 following the Supreme Court’s decision in Stern
v/ Mars"all, 564 U.S. 462 (2011). See Amended
Standin  Order of !eferen%e !e4 0itle 55, 12 misc.
00032, M10�468(LAP) (S.D.N.Y. Jan. 31, 2012). The
changes do not affect the automatic referral of the
U.S. Redeemer Actions to this Court.

*2  A group of Defendants subsequently moved to
remand the removed actions to state court based, inter
alia, on mandatory abstention under 28 U.S.C. K 1334(c)

(2). 6  �airfield --, 458 B.R. at 672. The Bankruptcy Court
denied the motion, but the District Court reversed the
Bankruptcy Court’s order. Chief District Judge Preska
ruled that the claims asserted in the U.S. Redeemer
Actions were not subject to a bankruptcy court’s “core”
jurisdiction, �airfield --, 458 B.R. at 688�89, she assumed
that they were “non�core,” id/ at 690, and remanded
the proceedings to the Bankruptcy Court to reconsider
whether the cases were subject to mandatory abstention
under 28 U.S.C. K 1334(c)(2). -d. at 691. The Defendants
subsequently withdrew their remand request, and the U.S.
Redeemer Actions are before this Court. (See 6oti%e of
7it"drawal of Motions to !emand and for A8stention,
dated Jan. 13, 2017 (ECF Doc. # 954).)

6 Section 1334(c)(2) of Title 28 provides
Upon timely motion of a party in a proceeding
based upon a State law claim or State law cause
of action, related to a case under title 11 but
not arising under title 11 or arising in a case
under title 11, with respect to which an action
could not have been commenced in a court of the
United States absent jurisdiction under this section,
the district court shall abstain from hearing such
proceeding if an action is commenced, and can be
timely adjudicated, in a State forum of appropriate
jurisdiction.

C. T.e B/I Redeemer Actions
Less than a month after the District Court’s remand order
in �airfield --, this Court entered an order staying the U.S.
Redeemer Actions, (see Amended Order Sta#in  !edeemer
A%tions, dated Oct. 19, 2011 (ECF Doc. # 418)), pending
further developments in suits brought by the Liquidators
against redeemers in the BVI Court, a subject to which I
now turn.

The procedure for purchasing and redeeming Fund shares
was set forth in the Amended and Restated Articles

of Association (the “Articles”). 7  Article 10 described
the procedure for the redemption of shares. Upon
receipt of a written redemption request, the Fund was
obligated to redeem or purchase the Member’s shares
at the Redemption Price. (Article 10(1) & (1)(b).) The
Redemption Price for each share was the NAV per share,
(Article 10(2)), and the NAV per share was determined
by dividing the value of the Fund’s net assets by the

number of outstanding shares. (Article 11(1)NbO 8 .) “Any
certificate as to the Net Asset Value per Share or as to
the Subscription Price or the Redemption Price therefor
given in good faith by or on behalf of the Directors shall be

binding on the parties.” (Article 11(1)NcO.) 9  The surrender
of any certificate issued in respect to the shares to be
redeemed was a condition to Fairfield’s obligation to pay

the Redemption Price. (Article 10(3)(a).) 10

7 A copy of Sentry’s Articles is attached as Ex. F
to the De%laration of 7illiam 9are in Support of
Motion for Leave to Amend, dated Oct. 21, 2016
(29are De%laration”) (ECF Doc. # 925). The Articles
for Sigma and Lambda are substantially similar
to Sentry’s and are attached as Exs. D and E to
the Attorne# De%laration of 0"omas 3/ Molone# in
Opposition to Plaintiffs’ Motion for Leave to Amend



678

VIEWS FROM THE BENCH, 2018

In re: FAIRFIELD SENTRY LIMITED, et al., Debtors in Foreign..., Slip Copy (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. #

and in Support of Defendants’ Motion to Dismiss, Jan.
13, 2017 (“Molone# De%laration”) (ECF Doc. # 961).

8 Bracketed letters following Article 11(1) reference
subparagraphs of that Article with “NaO” being the first
subparagraph and so forth.

9 The Subscription Price for the purchase of shares
under Article 9 was also governed by the NAV per
share determined under Article 11.

10 The redemption obligation was subject to several
other conditions, but they are not relevant to the
dispute before the Court.

*3  In late 2009 and early 2010, the Liquidators
commenced actions against shareholders in the BVI
Court (the “BVI Redeemer Actions”) to recover other
redemptions paid to shareholders based upon a mistaken
NAV. (See Statement of Claim in �airfield Sentr# Ltd/
,-n Liquidation. v/ &an' 3ulius &aer : Co/ Ltd/; dated
Mar. 12, 2010, at P 9 (attached as Ex. A to the 9are
De%laration).) The Liquidators alleged that the actual
value of the shares was nominal, and the shareholders
were “unjustly enriched” and were “liable to make
restitution” to the Liquidators. (-d. at PP 10�11.)

1. T.e 4re5iminary Issues 4roceeding
In early 2011, certain defendants in the BVI Redeemer
Actions filed applications requesting that the BVI
Court hold a trial to determine “preliminary issues.”
A preliminary issues trial is a mechanism for deciding
specific issues that are likely to resolve the case. (9are
De%laration at P 23; De%laration of P"illip <ite in
Opposition to Plaintiffs’ Motion for Leave to Amend and in
Support of Defendants’ Motion to Dismiss, signed Jan. 12,
2017 (“<ite De%laration”), at P 9 (ECF Doc. # 963).) On
April 20, 2011, Judge Bannister of the BVI Court ordered
a trial on two preliminary issues, (1) whether various
documents issued to the investors constituted certificates
of NAV within the meaning of Article 11 (“Certification
Issue”), and (2) whether redeeming investors gave
good consideration for the redemption payments by
surrendering their shares (“Good Consideration Issue”),
and stayed the BVI Redeemer Actions pending a
determination of such preliminary issues.

On September 16, 2011, Judge Bannister ruled that
the various communications sent to investors by the
Fund’s administrator, Citco Funds Services (Europe)
BV (“Citco”), andLor the Fund’s manager, Fairfield

Greenwich (Bermuda) Limited were not certificates as set
forth in the Articles, �airfield Sentr# Ltd/ ,-n Liquidation.
v/ &an' 3ulius &aer : Co/ Ltd/, Nos. BVIHC (COM)

30�2010, et al/, P 33 (“&=- Court P- De%ision”), 11  but
the redeemers had given good consideration for the
redemptions by surrendering their shares. (-d. at P 36.) On
June 13, 2012, the Eastern Caribbean Court of Appeal
(“ECCA”) affirmed on both issues and dismissed the
appeals. See >uilvest �in/ Ltd/ v/ �airfield Sentr# Ltd/ ,-n
Liquidation., Nos. HCVAP 2011L041, et al/ (“?CCA P-

De%ision”). 12

11 A copy of the &=- Court P- De%ision is attached as
Ex. B to the <ite De%laration.

12 A copy of the ?CCA P- De%ision is attached as Ex. G
to the <ite De%laration.

The parties appealed to the Privy Council, which rendered
its decision on April 16, 2014. See �airfield Sentr# Ltd/

,-n Liquidation. v/ Mi ani, N2014O UKPC 9 (“Mi ani”). 13

Initially, the Privy Council opined that, while the lower
courts had reviewed the Certification Issue and the Good
Consideration Issue separately, the issues “are closely
related and have to be considered together.” -d. at P
6. Furthermore, the claims to recover the redemptions
were governed by the Articles and BVI law, id/ at P
17, and although the subscribers had signed subscription
agreements (discussed below) that included a New York
choice of law provision, “none of the questions raised
by the preliminary issues depends on the terms of the
Subscription Agreement. They depend wholly on the
construction of the Articles, which is governed by the law
of the British Virgin Islands.” -d/ at P 20.

13 A copy of the Mi ani decision is attached as Ex. Q
to the 9are De%laration. An electronic version of the
opinion without paragraph numbers can be found on
the Westlaw database at 2014 WL 1219748.

*6  The Privy Council disagreed with the lower courts’
disposition of the Certification Issue. The Liquidators
had taken the position that the Articles did not require
the Funds to issue a certificate in connection with a
redemption request. That implied that the Funds could
simply compute the NAV per share without issuing a
certificate, and pay the Redemption Price. In the cases
before the Privy Council, the Liquidators argued that the
Funds had not issued a certificate, were not bound by the
NAV per share calculated at the time of the redemption,
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and could seek to recover the inflated payments that only
came to light following Madoff’s arrest. See id/ at P 22.

The Privy Council rejected the Liquidators’ position based
on the doctrine of finality. The Articles contemplated
that the subscription and redemption prices would be
“definitively ascertained” at the time of the subscription
or redemption “whether or not the determination was
correctly carried out in accordance with Articles 11(2)
and (3).” -d/ at P 24. The notion that the directors had
the discretion to redeem without issuing a certificate in
some cases and not in other cases served no rationale
purpose because the purpose of the certification was
to lend finality to the purchase or redemption. -d/ at
P 26. Furthermore, unless a certificate was issued, it
would always be possible to vary the NAV per share
calculated by the Directors at the time of the redemption
based on subsequently acquired information. -d/ at P 23.
Accordingly, any document intended to be a definitive
determination of the NAV per share at the time of the
redemption was a certificate. See id/ at PP 29�31. Therefore,
the Privy Council reversed the lower courts’ holdings on
the Certification Issue, and dismissed the appeal of the
Good Consideration Issue. -d. at Con%lusion. In 2016,
the Liquidators received approval to discontinue the BVI
Redeemer Actions and served notices of discontinuance
on the defendants. (9are De%laration at P 68.)

1. T.e Section 172 4roceeding
Having won the preliminary issues proceeding, certain
defendants from the BVI Redeemer Actions applied in the
BVI Court to prevent the Liquidators from proceeding
with the U.S. Redeemer Actions. They invoked section
273 of the BVI Insolvency Act, which states that “NaO
person aggrieved by an act, omission or decision of
an office holder Ne/ /, a liquidatorO may apply to the
Court and the Court may confirm, reverse or modify
the act, omission or decision of the office holder.”
INSOLVENCY ACT K 273. Alternatively, the defendants
sought an anti�suit injunction preventing the Liquidators
from prosecuting the U.S. Redeemer Actions.

BVI Court Judge Leon denied the application on March
11, 2016, see @&S A1 6/A/ v/ �airfield Sentr# Ltd/;
Nos. BVIHC (COM) 2009L0136, et al/ (“&=- Court +(B

De%ision”), 14  ruling that the defendants lacked standing
because they were seeking to advance their interests as
Defendants in the U.S. Redeemer Actions instead of

as stakeholders in the BVI liquidations of the Funds.
-d. at PP 71�72. But even if they had standing, they
had failed to sustain their burden, id. at P 136, and an
anti�suit injunction was inappropriate because the U.S.
Bankruptcy Court could determine the portions of the
U.S. Redeemer Actions that could proceed. -d. at P 142.
The applicants appealed to the ECCA, which affirmed the
BVI Court’s decision on November 20, 2017. See A&6
AM!O �und Servs/ ,-sle of Man. +* 6ominees Ltd/ v/
<r#s; Nos. BVIHCMAP: 11�16, 23�28 of 2016, at P 82

(“?CCA +(B De%ision”). 15

14 A copy of the &=- Court +(B De%ision is attached as
Exhibit S to the 9are De%laration.

15 A copy of the ?CCA +(B De%ision is attached to the
Letter of David 3/ Molton; ?sq/ dated Nov. 22, 2017
(ECF Doc. # 1603).

D. T.e Current Motions
*8  The Liquidators now seek leave to further amend

their complaints in the U.S. Redeemer Actions. (See
Liquidators Motion.) They contend that discovery has
yielded proof showing that Citco lacked good faith when
it issued the certificates for the redemptions involved in
the U.S. Redeemer Actions. (See De%laration of David 3/
Molton in Support of Motion for Leave to Amend, dated
Oct. 21, 2016 (“Molton De%laration”) at P 5 (ECF Doc. #
924).) They contend that if the certificates were not issued
in good faith, they would not be binding under Article
11(1)NcO. (Liquidators Motion at 28�29.)

The proposed amended complaint in �airfield Sentr# Ltd/
v/ Citi roup 1lo8al M'ts/ Ltd/, Adv. Proc. No. 11�02770
(SMB) (“Proposed Citi roup Complaint”) (attached as
Exhibit C to the Molton De%laration) is typical. The
Liquidators’ theory remains unchanged: the redemption
payments were based on inflated NAVs per share resulting
from an erroneous belief as to the value of the Funds’
investments with BLMIS. (-d. at PP 7, 10, 33�35, 93.)
The key addition, as mentioned, is the allegation that
Citco R as the Funds’ administrator Rissued the NAV
certificates in bad faith for purposes of Article 11(1).

(-d. at PP 41, 70.) 16  The Liquidators seek to recover the
redemption overpayments from the Defendants as the
registered owners of the shares andLor the Defendants’
unknown clients as beneficial owners, based on (i)
unjust enrichment, money had and received, mistaken
payment, constructive trust, and declaratory judgment
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(i/e/, the Common Law Claims), (ii) unfair preferences or
undervalue transactions under section 245 and 246 of the
INSOLVENCY ACT, (i/e/, the BVI Avoidance Claims)
and (iii) breach of contract and breach of the implied
covenant of good faith and fair dealing (i/e/, the “Contract
Claims”). (-d. at PP 94�209.)

16 The allegations describing Citco’s bad faith have been
filed under seal. (See Order Aut"ori$in  t"e �orei n
!epresentatives to �ile Proposed Amended Complaints
in Partiall# !eda%ted �orm and @nreda%ted Proposed
Amended Complaints @nder Seal, dated Sept. 6, 2016
(ECF Doc. # 909).) The specific allegations do not
need to be unsealed for purposes of this omnibus
proceeding.

The Defendants oppose the amendments and seek
dismissal of the U.S. Redeemer Actions in their entirety.
(See Defendants Motion.) They contend that the Court
lacks subject matter jurisdiction over the proceedings and
personal jurisdiction over the Defendants. (Defendants
Motion at 17�35.) In addition, the complaints failed to
state claims upon which relief can be granted because the
redemptions are protected by the safe harbor in 11 U.S.C.
KK 546(e) and 561(d), (id. at 36�44), the claims are barred
by the doctrines of res Cudi%ata andLor collateral estoppel,
(id. at 44�54), any bad faith on the part of Citco is imputed
to the Funds and recovery is barred under the doctrine of
eD turpi %ausa; (id. at 54�55), the Funds failed to allege the
existence of an injury on the Common Law and Contract
Claims, (id. at 58�61), and the BVI Avoidance Claims fail
as a matter of law. (-d. at 61�70.)

Given the more than 300 U.S. Redeemer Actions, the
Court entered an order scheduling oral argument on the
following issues common to all U.S. Redeemer Actions:

1. Does the Court have “related to” jurisdiction
over these adversary proceedings under 28 U.S.C. K
1334(b)S

2. Which, if any, of the plaintiffs’ claims in their
proposed, amended complaints are barred by 11
U.S.C. KK 546(e) and 561(d)S

*7  3. Did the defendants that executed subscription
agreements (or are otherwise bound by the terms of
the subscription agreements) consent to this Court’s
in personam jurisdictionS

4. What claims or issues, if any, are precluded by virtue
of the prior proceedings among the parties (including
proceedings involving a subset of the parties)S

5. Is Citco, et al.’s alleged bad faith imputed to the
plaintiffs, and if so, how does the plaintiffs’ bad faith
affect its right to pursue the claims asserted in the
proposed, amended complaintsS

6. Is a defendant entitled to an offset to the extent
it purchased shares in the Funds based on inflated
NAVs resulting from BLMIS’ fraudS

(See Order S%"edulin  Oral Ar ument on Motions for
Leave to Amend and to Dismiss, dated Jan. 9, 2018
(“S%"edulin  Order”) (ECF Doc. # 1609).)

The Court heard oral argument on January 25, 2018, (see
0rans%ript of 3anuar# +E; +)5F 9earin  (29r’  0r/”) (ECF
Doc. # 1648)), and took the matter under advisement.

DISCUSSION

A. Su9:ect Matter Jurisdiction
Pursuant to section 1334(b) of title 28, the District Court
has “original but not exclusive jurisdiction of all civil
proceedings arising under” the Bankruptcy Code, or
“arising in” or “related to” a bankruptcy case. The District
Court may refer civil proceedings to the Bankruptcy
Court, 28 U.S.C. K 157(a), and the District Court for
Southern District of New York does so automatically
under the District Court Standing Order of Reference.
The District Court held that the U.S. Redeemer Actions
neither “arisNeO under” the Bankruptcy Code, �airfield --,
458 B.R. at 675�76, nor “arise in” the Funds’ Chapter 15
cases, id. at 676�87, and assumed but did not decide that
the actions were “related to” the Chapter 15 cases. -d. at
689.

A civil proceeding is “related to” a bankruptcy case “if
the action’s outcome might have any conceivable effect
on the bankrupt estate.” SP= Osus Ltd/ v/ @&S A1, 882
F.3d 333, 339�40 (2d Cir. 2018) (quoting Parmalat Capital
�in/ Ltd/ v/ &an' of Am/ Corp/, 639 F.3d 572, 579 (2d
Cir. 2011)). When the debtor is an entity involved in a
foreign insolvency proceeding, the “estate,” for purposes
of determining whether “related to” jurisdiction exists
is the foreign estate. Parmalat, 639 F.3d at 579 (“In
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the context of K 1334(b), there is no need to distinguish
between estates administered principally in foreign forums
and those administered principally in domestic forums.”);
a%%ord 9os'in  v/ 0P1 Capital M mt/; L/P/ (-n re
9ellas 0ele%omm/ ,LuD/. -- SCA), 524 B.R. 488, 515
(Bankr. S.D.N.Y. 2015) (applying the Parmalat ruling to
a Chapter 15 debtor). Here, the “conceivable effect” of
the U.S. Redeemer Actions on the Funds’ BVI estates is
obvious: any recovery will directly increase the size of the
foreign estates. The Defendants have conceded this point.
(9r’  0r/ at 8:14�20.)

The Defendants nonetheless assert that the Court’s
“related to” subject matter jurisdiction in a Chapter 15
case is limited to a proceeding that seeks to recover
U.S. assets, and the U.S. Redeemer Actions seek to
recover foreign assets. (See Defendants Motion at 20;
Consolidated !epl# Memorandum of Law in �urt"er
Support of Defendants’ Motion to Dismiss, dated May 26,
2017 (“Defendants !epl#”) at 3 (ECF Doc. # 1457).) They
point out that unlike plenary bankruptcies, a bankruptcy
court may only exercise territorial jurisdiction over a
Chapter 15 debtor’s property located in the United States.
See; e/ /, 11 U.S.C. K 1520(a)(1) (applying sections 361
and 362 of the Bankruptcy Code to the debtor’s U.S.
assets); 11 U.S.C. K 1520(a)(2) (applying sections 363,
549 and 552 of the Bankruptcy Code to transfers of the
debtor’s U.S. assets); 11 U.S.C. K 1521(a)(5) (permitting
the entrustment of the administration or realization of
the debtor’s U.S. assets to the foreign representative);
11 U.S.C. K 1521(b) (allowing the foreign representative
to distribute the debtor’s U.S. assets upon receipt of
Court�approval); 11 U.S.C. K 1528 (limiting the effect of
a Chapter 15 debtor’s plenary bankruptcy filing to its
U.S. assets). The Defendants seek to engraft this territorial
limitation to the Second Circuit’s ruling in Parmalat.
(Defendants !epl# at 3 (“Parmalat dealt only with Trelated
to’ jurisdiction over an action seeking to recover assets
located in the United States.”).)

*;  The Defendants’ argument confuses subject matter
jurisdiction over a proceeding with a court’s in rem
jurisdiction over property. “Subject�matter jurisdiction
defines the court’s authority to hear a given type of
case.” @nited States v/ Morton, 467 U.S. 822, 828 (1984).
As stated above, this Court’s exercise of subject matter
jurisdiction over the U.S. Redeemer Actions is governed
by 28 U.S.C. K 1334(b) and, as noted above and conceded
by the Defendants, the outcome of the U.S. Redeemer

Actions may have a conceivable effect on Funds’ estates.
The Parmalat ruling R that the relevant estate for a
foreign debtor is the foreign estate R is not limited to
the recovery of U.S. assets; all that is required for the
exercise of “related to” jurisdiction is the satisfaction of
the “conceivable effect” test, “NnOothing more.” 639 F.3d
at 579, 579 n. 7. Accordingly, the Court concludes that it
has “related to” subject matter jurisdiction over the U.S.
Redeemer Actions.

B. 4ersona5 Jurisdiction
“In order survive a motion to dismiss for lack of personal
jurisdiction, a plaintiff must make a prima facie showing
that jurisdiction exists.” SP= Osus, 882 F.3d at 342
(quotation marks and citation omitted). A court has
“considerable procedural leeway” when considering a
pretrial motion to dismiss for lack of personal jurisdiction:
“NiOt may determine the motion on the basis of affidavits
alone; or it may permit discovery in aid of the motion; or
it may conduct an evidentiary hearing on the merits of the
motion.” Dor%"ester �in/ Se%/; -n%/ v/ &an%o &!3; S/A/,
722 F.3d 81, 84 (2d Cir. 2013) (quoting Marine Midland
&an'; 6/A/ v/ Miller, 664 F.2d 899, 904 (2d Cir. 1981)).
“Prior to discovery, a plaintiff challenged by a jurisdiction
testing motion may defeat the motion by pleading in good
faith, legally sufficient allegations of jurisdiction. At that
preliminary stage, the plaintiff’s prima fa%ie showing may
be established solely by allegations.” -d. at 84�85 (quoting
&all v/ Metallur ie 9o8o'en�Overpelt; S/A/, 902 F.2d 194,
197 (2d Cir. 1990)). The Court construes the pleadings
and affidavits “in the light most favorable to the plaintiffs,
resolving all doubts in their favor.” C"loG v/ >ueen &ee
of &everl# 9ills; LLC, 616 F.3d 158, 163 (2d Cir. 2010)
(quoting Porina v/ Marward S"ippin  Co/, 521 F.3d 122,
126 (2d Cir. 2008)).

Two�hundred six defendants (referred to in the Defendants
Memo as the “Foreign Defendants”) have moved to
dismiss the complaints on the ground that the Court lacks
personal jurisdiction over them. (See Defendants Motion,
Appendix B�1.) Although the question of personal
jurisdiction must be decided on a defendant�by�defendant
basis, the Liquidators assert that a large number of these
Defendants consented to jurisdiction in New York by

signing identical Subscription Agreements 17  containing a
forum selection clause in favor of New York courts and
a submission to jurisdiction in New York. (Liquidators

!epl# at 4�11.) 18  Further, they allege that an additional
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192 Defendants who were the beneficial owners of the
shares consented to jurisdiction, (Liquidators !epl# at 11
& Appendix D�1), because each subscriber represented
that it had authority to sign on behalf of such beneficial
owners. (See Subscription Agreement at P 27.) Because
this issue applied across the board, the Court carved it out
for separate consideration.

17 A sample Subscription Agreement is attached as
Exhibit A to the Molone# De%laration.

18 The Liquidators also assert personal jurisdiction over
the Defendants based on purposeful contacts with
the U.S. (Liquidators !epl# at 11�18.) The Court did
not schedule oral argument with respect to this issue
because the relevant considerations vary on a case�by�
case basis, and the purpose of this proceeding was to
consider dismissal matters common to most or all of
the U.S. Redeemer Actions.

Parties may consent to personal jurisdiction by entering
into contracts with forum selection clauses, D/9/ &lair :
Co/; -n%/ v/ 1ottdiener, 462 F.3d 95, 103 (2d Cir. 2006),
and a forum selection clause is enforceable “unless it
imposes a venue Tso gravely difficult and inconvenient that
Nthe plaintiffO will for all practical purposes be deprived
of his day in court.’ ” <awasa'i <isen <ais"a Ltd/ v/
!e al�&eloit Corp/, 561 U.S. 89, 110 (2010) (quoting MHS

&remen v/ Iapata Off�S"ore Co/, 407 U.S. 1, 18 (1972)). 19

The Defendants do not argue that it would be gravely
difficult or inconvenient to defend these actions in New
York where they are represented by experienced and
able counsel. Instead, they contend that the Liquidators’
claims do not come within the forum selection clause.

19 New York law similarly “encourages parties to
international commercial agreements to select New
York as a forum regardless of other contacts with the
state.” Sae%o =endin ; S/P/A/ v/ Sea a Mf /; -n%/, No.
15�cv�3280 (AJN), 2016 WL 1659132, at U5 (S.D.N.Y.
Jan. 28, 2016) (citing N.Y. GEN. OBLIG. LAW K
5�1402)).

*<  The Subscription Agreements contain a limited
consent to the jurisdiction of New York courts:

6ew Aor' Courts. Subscriber agrees
that any suit, action or proceeding
(“Proceeding”) wit" respe%t to
t"is A reement and t"e �und
may be brought in New York.
Subscriber irrevocably submits to

the jurisdiction of the New
York courts with respect to any
Proceeding and consents that service
of process as provided by New York
law may be made upon Subscriber in
such Proceeding, and may not claim
that a Proceeding has been brought
in an inconvenient forum.

(Subscription Agreement at P 19 (emphasis added).) Thus,
the Subscriber consented to the forum and to personal
jurisdiction in the forum.

As the emphasized language indicates, the Defendants’
consent to jurisdiction was limited to any actions “with
respect to this Agreement and the Fund,” which the
Defendants’ maintain is not the case. They note that that
the Privy Council ruled in Mi ani that the Subscription
Agreements and New York law were irrelevant to the
Liquidators’ right to recover the redemption payments,
and hence, the U.S. Redeemer Actions are not “with
respect to” the Subscription Agreement. (Defendants
Motion at 25�26.)

The Liquidators make two responses. First, “and,”
as used in the italicized clause, should be read in
the disjunctive to cover proceedings “with respect to”
eit"er the Subscription Agreement or the Fund, and
the Defendants do not dispute that the U.S. Redeemer
Actions are “with respect to” the Funds. (Liquidators
!epl# at 6�7.) Second, the U.S. Redeemer Actions are
“with respect to” the Subscription Agreement. (-d. at 7�8.)

1. =And> vs. =Or>
When asked to interpret contractual language, the
question is “whether the contract is unambiguous with
respect to the question disputed by the parties.” Law
De8enture 0rust Co/ of 6/A/ v/ Maveri%' 0u8e Corp/, 595
F.3d 458, 465 (2d Cir. 2010) (quoting -nt’l Multifoods
Corp/ v/ Commer%ial @nion -ns/ Co/; 309 F.3d 76, 83
(2d Cir. 2002)). Ambiguity presents a question of law.
Maveri%' 0u8e, 595 F.3d at 465�66. A contract is
ambiguous if it “could suggest more than one meaning
when viewed objectively by a reasonably intelligent person
who has examined the context of the entire integrated
agreement and who is cognizant of the customs, practices,
usages and terminology as generally understood in the
particular trade or business.” -nt’l Multifoods, 309 F.3d
at 83 (internal quotation marks omitted); a%%ord Cont’l
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-ns/ Co/ v/ Atl/ Cas/ -ns/ Co/, 603 F.3d 169, 180 (2d Cir.
2010); Maveri%' 0u8e, 595 F.3d at 466. An agreement is
not ambiguous if it has a definite and precise meaning,
and unambiguous language does not become ambiguous
because a party urges a different interpretation that strains
the language beyond its ordinary meaning. Maveri%'
0u8e, 595 F.3d at 467; Seiden Asso%s/; -n%/ v/ A6C
9oldin s; -n%/, 959 F.2d 425, 428 (2d Cir. 1992). Where
the dispute concerns a provision of the contract, the Court
must consider the contract “as a whole to ensure that
undue emphasis is not placed upon particular words and
phrases.” &aile# v/ �is" : 6eave, 868 N.E.2d 956, 959
(N.Y. 2007); a%%ord Maveri%' 0u8e, 595 F.3d at 468.

*1?  If the contract is ambiguous, “ Tthe court may
accept any available extrinsic evidence to ascertain the
meaning intended by the parties during the formation
of the contract.’ ” Mor an Stanle# 1rp/ -n%/ v/ 6ew
?n land -ns/ Co/, 225 F.3d 270, 275�76 (2d Cir. 2000)
(quoting AleDander : AleDander Servs/; -n%/ v/ 0"ese
Certain @nderwriters at Llo#d’s; 136 F.3d 82, 86 (2d
Cir. 1998)). “Ambiguity without the existence of extrinsic
evidence of intent presents not an issue of fact, but an
issue of law for the court to rule on.” 7illiams : Sons
?re%tors; -n%/ v/ S/C/ Steel Corp/, 983 F.2d 1176, 1184
(2d Cir. 1993). The parties have represented that no such
extrinsic evidence exists, (9r’  0r/ at 46:13�15; 52:25�53:3),
and consequently, the interpretation of the Subscription
Agreement presents a pure question of law.

“Words and phrases are to be given their plain and
ordinary meaning, and New York courts will commonly
refer to dictionary definitions in order to determine
that meaning.” Summit 9ealt"; -n%/ v/ APS 9ealt"%are
&et"esda; -n%/; 993 F. Supp. 2d 379, 390 (S.D.N.Y. 2014),
aff’d, 725 F. App’x 4 (2d Cir. 2018); a%%ord Ar%"ie MD;
-n%/ v/ ?lsevier; -n%/, 16�cv�6614 (JSR), 2017 WL 3421167,
at U4 (S.D.N.Y. Mar. 13, 2017). The dictionary definition
of “and” is conjunctive. See WEBSTER’S THIRD
INTERNATIONAL DICTIONARY (UNABRIDGED)
80 (1981) (defining “and” to mean “along with or together
with ... added to or linked to ... as well as.”). New York
courts also interpret “and” as conjunctive. &O<�; 6/A/
v/ Caesars ?ntm’t Corp/, 162 F. Supp. 3d 243, 246 n. 5
(S.D.N.Y. 2016) (citing Sasson v/ 0L1 A%quisition LLC,
9 N.Y.S.3d 2, 4 (N.Y. App. Div. 2015); Pro ressive 6e/
-ns/ Co/ v/ State �arm -ns/ Cos., 916 N.Y.S.2d 454, 456�57
(N.Y. App. Div. 2011); MaDwell v/ State �arm Mut/

Auto/ -ns/ Co/, 461 N.Y.S.2d 541, 543�44 (N.Y. App. Div.
1983)).

Furthermore, reading “and” to mean “or” would violate
a basic principle of contract interpretation. In interpreting
a contract under New York law, “an interpretation of
a contract that has Tthe effect of rendering at least one
clause superfluous or meaningless ... is not preferred and
will be avoided if possible.’ ” LaSalle &an' 6at’l Ass’n v/
6omura Asset Capital Corp/, 424 F.3d 195, 206 (2d Cir.
2005) (quoting S"aw 1rp/; -n%/ v/ 0riplefine -ntJl Corp/;
322 F.3d 115, 124 (2d Cir. 2003)); a%%ord Olin Corp/ v/
One&ea%on Am/ -ns/ Co/, 864 F.3d 130, 148 (2d Cir. 2017);
1alli v/ Met$; 973 F.2d 145, 149 (2d Cir. 1992). Reading
the relevant clause as “with respect to this Agreement or
the Fund” would render “this Agreement” superfluous
because any possible dispute between a shareholder and
the Fund would necessarily be “with respect to” the Fund.

Accordingly, the forum selection clause covers claims and
disputes “with respect to” the Subscription Agreement
and “with respect to” the Fund. The Defendants concede
that the actions are “with respect to” the Funds, (see
Defendants !epl# at 11), and the remaining inquiry is
whether they are also “with respect to” the Subscription
Agreements.

1. =Wit. Respect to> t.e Su9scription Agreements
The Subscription Agreement refers to several different
Fund�related documents. In some cases, the parties’
rights are subject to all of these documents. Thus,
the “Subscriber subscribes for the Shares pursuant to
the terms herein, the NConfidential Private PlacementO

Memorandum 20  and the Fund’s Memorandum of
Association and Articles of Association (collectively,
the “Fund Documents”).” (Subscription Agreement P
1.) “If the Fund accepts this subscription, Subscriber
shall become a shareholder of the Fund and be bound
by the Fund Documents.” (Subscription Agreement P
2.) In addition, “Subscriber understands that the Fund
may compulsorily repurchase such Shares in accordance
with the Fund Documents.” (Subscription Agreement
P 5(a).) In other cases, those rights are defined by
or they are referred for informational purposes to
specific Fund Documents. For example, “Subscriber
acknowledges that reoffers, resales or any transfer of
the Shares is subject to the limitations imposed by the
Fund’s Articles of Association.” (Subscription Agreement
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P 5(a).) Furthermore, “Subscriber is aware of the limited
provisions for redemptions and has read the section
in the Memorandum entitled TTransfers, Redemptions

and Terminations.’ ” (Subscription Agreement P 9.) 21

If a Subscriber enters into a swap with a third party
based in whole or part on the Fund’s performance, the
Subscriber warrants that “the Third Party has received
and reviewed a copy of the Memorandum and the
Agreement.” (Subscription Agreement P 27.) Lastly, the
“Subscriber has received and reviewed the country�
specific disclosures in the Memorandum.” (Subscription
Agreement P 28.)

20 A copy of the Confidential Private Placement
Memorandum (“Memorandum”) is attached as
Exhibit C to the De%laration of David 3/ Molton in
�urt"er Support of Motion for Leave to Amend and in
Opposition to Defendants’ Motion to Dismiss, signed
Mar. 31, 2017 (ECF Doc. # 1337).

21 The referenced section in the Memorandum deals
with, among other things, the mechanics of
redemption. (See Memorandum at 23�25.)

*11  Certain provisions, on the other hand, refer solely
to the Subscription Agreement, and do not have any
bearing on the Fund Documents. For example, if the
Fund rejects a subscription, it must promptly return
the Subscriber’s funds, “and this Agreement shall be
void.” (Subscription Agreement P 2.) Obviously, the Fund
Documents do not become void; rather, they don’t apply
to the non�Subscriber. In addition, “NtOhis Agreement shall
be governed and enforced in accordance with the laws
of New York, without giving effect to its conflict of
laws provisions.” (Subscription Agreement P 16.) Equally
obvious, the reference to the Subscription Agreement does
not mean that all of the Fund Documents, including the
Articles, are governed by New York law.

The forum selection clause at issue falls into this last
category. While the phrase “with respect to” is broad and
synonymous with “in relation to,” “in connection with,”
“associated with,” and “with reference to,” see Core is
-ns/ Co/ v/ Am/ 9ealt" �ound/; -n%/, 241 F.3d 123, 128�29
(2d Cir. 2001) (Sotomayor, J); %f/ Lamar; Ar%"er : Cofrin;
LLP v/ Applin , 138 S. Ct. 1752, 1760 (2018) (“Use of
the word Trespecting’ in a legal context generally has a
broadening effect, ensuring that the scope of a provision
covers not only its subject but also matters relating to
that subject.”), the Liquidators’ interpretation essentially

substitutes “Fund Documents” for “Agreement,” making
all disputes between a Subscriber and the Fund subject to
the forum selection clause regardless of their nature. This
interpretation ignores the distinctions made within the
Subscription Agreement between and among the various
Fund Documents, and which Fund Documents obligate
or inform the Subscriber.

Furthermore, the Privy Council in Mi ani impliedly if
not expressly rejected the Liquidators’ argument that their
claw back claims were “with respect to” the Subscription
Agreements. The Liquidators argued before the Privy
Council “that the effect of the contractual provisions
governing redemption was not covered by the preliminary
issues and ought to be referred back to the NBVI CourtO,”
and “also suggested that at a further hearing in the NBVI
CourtO, New York law, which is the proper law of the
Subscription Agreement, might be relevant.” Mi ani P
20. Having concluded that the terms of the redemption
of shares were found in the Articles rather than the
Subscription Agreement, id/ P 10, the Privy Council
“unhesitatingly rejectNedO” the Liquidators’ suggestion:

Nor can the Board discern any
basis on which New York law
could be relevant, since none of the
questions raised by the preliminary
issues depends on the terms of
the Subscription Agreement. They
depend wholly on the construction
of the Articles, which is governed by
the law of the British Virgin Islands.

-d/ P 20.

In essence, the Privy Council held that the Subscription
Agreement was irrelevant to actions to recover the
inflated redemption payments. To nevertheless construe
the Liquidators’ claims in the U.S. Redeemer Actions to
be “with respect to” the very agreements that the Privy
Council judged to be irrelevant would lead to the same
surplusage problem noted above, and more importantly,
require the application of New York law to resolve the
redemption dispute, an argument expressly rejected by the
Mi ani court.

Finally, the Liquidators argue that the forum
selection clause should apply because the Articles
and the Subscription Agreement form an “integrated
contract.” (Liquidators !epl# at 9�10.) “Generally,
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separate writings are construed as one agreement if
they relate to the same subject matter and are executed
simultaneously.” Commander Oil Corp/ v/ Advan%e �ood
Serv/ ?quip/, 991 F.2d 49, 53 (2d Cir. 1993) (listing cases);
a%%ord Carvel Corp/ v/ Diversified M mt/ 1rp/; -n%/, 930
F.2d 228, 233 (2d Cir. 1991) (“Under New York law,
instruments executed at the same time, by the same parties,
for the same purpose and in the course of the same
transaction will be read and interpreted together.”); %f/
!iple# v/ -nt’l !#s/ of Cent/ Am/, 171 N.E.2d 443, 446
(N.Y. 1960) (“The circumstance that they are different
documents does not necessarily mean that they do not
form a single contract (Cra8tree v/ ?li$a8et" Arden Sales
Corp/, 305 N.Y. 48, 110 N.E.2d 551), but it does indicate
that they are separate unless the history and subject
matter shows them to be unified.”). Documents executed
at different times may still be construed as a single contract
if “the parties assented to all the promises as a whole,
so that there would have been no bargain whatever
if any promise or set of promises had been stricken.”
Commander Oil, 991 F.2d at 53 (quoting 6 SAMUEL
WILLISTON, WILLISTON ON CONTRACTS K 863, at
275 (3d ed. 1970)); a%%ord 0=0 !e%ords v/ -sland Def 3am
Musi% 1rp/, 412 F.3d 82, 90 (2d Cir. 2005) (same), %ert/
denied, 548 U.S. 904 (2006).

*11  This is a variation of the argument rejected in
Mi ani. All of the Fund Documents are linked to the
extent that they dealt with the Subscriber’s investment in
the Funds. However, while the Subscription Agreement
governs subscriptions and refers to the Articles, the
Articles govern redemptions and make no mention
of the Subscription Agreement. If the Articles and
the Subscription Agreement were an integrated, single
agreement, the New York law and venue provisions
would govern the redemption claims. The Mi ani court,
however, ruled that the Articles and BVI law governed
and the Subscription Agreement and New York law
were irrelevant to the claw back claims. Accordingly, the
Defendants’ consent to the Subscription Agreement does
not constitute consent to personal jurisdiction in the U.S.
Redeemer Actions.

I must stop here. The issue of personal jurisdiction is
traditionally treated as a threshold question that must
be resolved prior to a consideration of the merits. -n re
!ationis ?nters/; -n%/ of Pan/; 261 F.3d 264, 267V68 (2d
Cir. 2001). However, the practice is prudential and does
not restrict a court’s power to address legal issues, at least

in a case involving multiple defendants where the court
indisputably has jurisdiction over some of the defendants
and all of the defendants collectively challenge the legal
sufficiency of the plaintiff’s cause of action, particularly
where the personal jurisdictional challenges are based on
factual allegations that must await future development.
O6A; -n%/ v/ Cornerstone 0"erapeuti%s; -n%/, 720 F.3d 490,
498 n.6 (2d Cir. 2013); see C"evron Corp/ v/ 6aranCo; 667
F.3d 232, 246 n. 17 (2d Cir.), %ert/ denied, 568 U.S. 958
(2012).

The Court’s disposition of the effect of the forum selection
clause in the Subscription Agreement does not resolve
the Foreign Defendants’ jurisdictional objections. The
question is whether the Court should go further at this
point and reach the merits of the Liquidators’ claims.
On the one hand, the Defendants in the 305 adversary
proceedings collectively challenge the Liquidators’ claims,
and the factual disputes relating to the issues of personal
jurisdiction will take time to develop. On the other hand,
I cannot conclude on the state of this record that I
indisputably have personal jurisdiction over at least one
defendant in each of the 305 adversary proceedings, and
it may be that I have no personal jurisdiction over any of
the Defendants in some of the adversary proceedings.

Before going any further and reaching the merits of the
Liquidators’ claims, the Court will hear from the parties
regarding the appropriate way to proceed. Upon further
analysis, I may indisputably have personal jurisdiction
over at least one defendant in every adversary proceeding.
If not, it may make sense to carve out the cases where at
least one defendant is indisputably subject to the Court’s
jurisdiction, and limit the decision on the motions to those
cases. A more efficient procedure may be the agreement
by the Foreign Defendants to be bound by the Court’s
determination of the motions, without otherwise waiving
any objections to personal jurisdiction. The parties may
have other ideas or suggestions.

Accordingly, the parties are directed to contact chambers
to schedule a hearing at which to consider the appropriate
way to proceed.

So ordered.

A55 Citations

Slip Copy, 2018 WL 3756343
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580 B.R. 64
United States Bankruptcy Court, S.D. New York.

IN RE: NATIONAL BANK OF ANGUILLA
(PRIVATE BANKING TRUST) LTD., Debtor.

National Bank of Anguilla (Private
Banking Trust) Ltd., Plaintiff,

v.
National Bank of Anguilla, National

Commercial Bank of Anguilla and Eastern
Caribbean Central Bank, Defendants.

In re: Caribbean Commercial
Investment Bank Ltd., Debtor.

Caribbean Commercial
Investment Bank Ltd., Plaintiff,

v.
Caribbean Commercial Bank (Anguilla) Ltd.,

National Commercial Bank of Anguilla Ltd., and
Eastern Caribbean Central Bank, Defendants.

Case No. 16–11806 (MG)
|

Adv. Pro. Case No. 16–01279 (MG)
|

Case No. 16–13311 (SMB)
|

Adv. Pro. Case No. 17–01058 (SMB)
|

Signed January 29, 2018

Synopsis
Background: Foreign representative in two separate
Chapter 15 cases, one for each of two Anguilla
offshore banks that were the subject of receivership
proceedings and litigation pending in Anguilla courts,
filed Chapter 11 cases after recognition of the Anguilla
receivership proceedings as foreign main proceedings.
Foreign representative then brought avoidance claims
under federal and New York law. Defendants in both
proceedings filed motions to dismiss.

Holdings: In a joint opinion, the Bankruptcy Court, Stuart
M. Bernstein, J., and Martin Glenn, J., held that:

[1] adversary proceedings would be stayed based on forum
non conveniens, and

[2] adversary proceedings would be stayed based on
international comity.

Motions granted.

West Headnotes (30)

[1] Federal Courts
Forum Non Conveniens

Doctrine of forum non conveniens is a
discretionary device permitting a court in rare
instances to dismiss a claim even if the court
is a permissible venue with proper jurisdiction
over the claim.

Cases that cite this headnote

[2] Federal Courts
Discretion in general

Federal Courts
Forum non conveniens

Whether to dismiss an action on forum non
conveniens grounds is a decision that lies
wholly within the broad discretion of the court
and should be reversed only if that discretion
has been clearly abused.

Cases that cite this headnote

[3] Federal Courts
Convenience of parties and witnesses; 

 location of evidence

Federal Courts
Public and private interests;  balancing

interests

Court may dismiss an action under forum
non conveniens when considerations of
convenience, fairness, and judicial economy
so warrant.

Cases that cite this headnote

[4] Federal Courts
Parties' choice of forum;  forum-shopping
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Federal Courts
Public and private interests;  balancing

interests

Federal Courts
Availability and ade9uacy

Courts apply a three-step process to determine
whether to dismiss an action for forum non
conveniens: first, the court must determine
the degree of deference properly accorded to
the plaintiff's choice of forum, second, after
determining whether the plaintiff's choice
is entitled to more or less deference, the
court must determine whether an ade9uate
alternative forum e:ists, and third, the
court must then balance a series of factors
involving the private interests of the parties
in maintaining the litigation in the competing
fora and any public interests at stake.

Cases that cite this headnote

[!] Federal Courts
Public and private interests;  balancing

interests

In considering factors bearing on forum non
conveniens dismissal motion, the court is
necessarily engaged in a comparison between
the hardships defendant would suffer through
the retention of jurisdiction and the hardships
the plaintiff would suffer as the result of
dismissal and the obligation to bring suit in
another country.

Cases that cite this headnote

["] Federal Courts
Presumptions and burden of proof

;he law presumes that the plaintiff's choice
of forum is ade9uate, and the defense must
overcome a heavy burden to have the case
dismissed on forum non conveniens grounds.

Cases that cite this headnote

[#] Federal Courts
Parties' choice of forum;  forum-shopping

In determining whether to dismiss an action
for forum non conveniens, courts measure the

degree of deference owed to a plaintiff's choice
of forum on a sliding scale; the more it appears
that the plaintiff's choice of a <nited States
forum was motivated by forum shopping
reasons, the less deference the plaintiff's choice
commands.

Cases that cite this headnote

[$] Federal Courts
Parties' choice of forum;  forum-shopping

Federal Courts
Convenience of parties and witnesses; 

 location of evidence

In determining the degree of deference to
be afforded to a foreign plaintiff's choice
of a <nited States forum, upon forum non
conveniens dismissal motion, courts consider
various factors to ascertain whether the
plaintiff's forum choice was motivated by
convenience or instead by the desire to
forum shop, including: (1) the convenience
of the plaintiff's residence in relation to the
chosen forum, (2) the availability of witnesses
or evidence to the forum district, (3) the
defendant's amenability to suit in the forum
district, (=) the availability of appropriate
legal assistance, and (5) other reasons relating
to convenience or e:pense.

Cases that cite this headnote

[%] Federal Courts
Parties' choice of forum;  forum-shopping

In determining whether to dismiss an action
for forum non conveniens, circumstances
indicative of forum shopping include: (1)
attempts to win a tactical advantage resulting
from local laws that favor the plaintiff's case,
(2) the habitual generosity of juries in the
<nited States or in the forum district, (3)
the plaintiff's popularity or the defendant's
unpopularity in the region, or (=) the
inconvenience and e:pense to the defendant
resulting from litigation in that forum.

Cases that cite this headnote
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[1&] Bankruptcy
Cases Ancillary to Foreign Proceedings

Adversary proceedings asserting avoidance
claims brought by foreign representative
of two Anguilla offshore banks that were
the subject of receivership proceedings in
Anguilla courts would be stayed based on
forum non conveniens; choice of a New York
venue was an e:ercise in forum shopping, as
foreign representative initially sued the same
defendants in Anguilla, seeking the same relief
for the same wrongs in the foreign forum,
although Anguillan law did not recogni>e
certain claims for which recovery was sought,
and relevant evidence was primarily located in
Anguilla, not New York.

Cases that cite this headnote

[11] Federal Courts
Availability and ade9uacy

In determining whether to dismiss an action
for forum non conveniens, an alternative
forum is ordinarily ade9uate if (1) the
defendants are amenable to service of process
there and (2) the forum permits litigation of
the subject matter of the dispute.

Cases that cite this headnote

[12] Federal Courts
Availability and ade9uacy

Availability of an ade9uate alternative forum,
for purposes of forum non conveniens
dismissal motion, does not depend on the
e:istence of the identical cause of action in the
other forum.

Cases that cite this headnote

[13] Federal Courts
Availability and ade9uacy

Fact that the law of the alternative forum is
less favorable does not weigh against dismissal
of an action for forum non conveniens.

Cases that cite this headnote

[14] Federal Courts
Availability and ade9uacy

;o be inade9uate under doctrine of forum non
conveniens, the remedy offered by alternative
forum must be clearly unsatisfactory, such as
where the alternative forum does not permit
litigation of the subject matter of the dispute.

Cases that cite this headnote

[1!] Federal Courts
Public and private interests;  balancing

interests

In determining whether the doctrine of forum
non conveniens should be applied, court
should consider factors of public interest and
private interests of the litigant, and balancing
of the private and public interest factors must
tilt heavily in favor of the alternative forum.

Cases that cite this headnote

[1"] Federal Courts
Public and private interests;  balancing

interests

In weighing the litigants' private interests,
upon forum non conveniens dismissal
motion, a court should consider: (1) the
relative ease of access to sources of proof,
(2) availability of compulsory process for
attendance of unwilling, and the cost of
obtaining attendance of willing, witnesses, (3)
possibility of view of the premises, if view
would be appropriate to the action, and (=) all
other practical problems that make trial of a
case easy, e:peditious and ine:pensive.

Cases that cite this headnote

[1#] Federal Courts
Public and private interests;  balancing

interests

<nder doctrine of forum non conveniens,
deferring to litigation in another jurisdiction is
appropriate where the litigation is intimately
involved with sovereign prerogative and it is
important to ascertain the meaning of another
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jurisdiction's statute from the only tribunal
empowered to speak definitively.

Cases that cite this headnote

[1$] Courts
Comity between courts of different

countries

'nternational (a)
Public policy and comity in general

Comity, in the legal sense, is neither a matter
of absolute obligation, on the one hand, nor a
mere courtesy and good will, upon the other,
but it is the recognition which one nation
allows within its territory to the legislative,
e:ecutive or judicial acts of another nation,
having due regard both to international duty
and convenience, and to the rights of its own
citi>ens or of other persons who are under the
protection of its laws.

Cases that cite this headnote

[1%] Courts
Comity between courts of different

countries

'nternational (a)
Public policy and comity in general

International comity refers to the spirit of
cooperation in which a domestic tribunal
approaches the resolution of cases touching
the laws and interests of other sovereign states.

Cases that cite this headnote

[2&] Bankruptcy
Cases Ancillary to Foreign Proceedings

While a defendant's international comity
defense should be assessed from the legal
sense, a court must not lose sight of the
broader principles underlying the doctrine.

Cases that cite this headnote

[21] 'nternational (a)
Public policy and comity in general

?ven where the international comity doctrine
clearly applies, it is not an imperative
obligation of courts, but rather, is a
discretionary rule of practice, convenience,
and e:pediency.

Cases that cite this headnote

[22] 'nternational (a)
Public policy and comity in general

<nder international comity, states normally
refrain from prescribing laws that govern
activities connected with another state
when the e:ercise of such jurisdiction is
unreasonable.

Cases that cite this headnote

[23] Bankruptcy
Cases Ancillary to Foreign Proceedings

Applying international comity, courts have
the inherent power to dismiss or stay an action
based on the pendency of a related proceeding
in a foreign jurisdiction.

Cases that cite this headnote

[24] Bankruptcy
Cases Ancillary to Foreign Proceedings

Concerns of international comity must be
balanced against the virtually unflagging
obligation of the federal courts to e:ercise the
jurisdiction given to them.

Cases that cite this headnote

[2!] Bankruptcy
Cases Ancillary to Foreign Proceedings

In evaluating whether to defer to a foreign
proceeding under international comity, the
court's task is not to articulate a justification
for the e:ercise of jurisdiction, but rather, to
determine whether e:ceptional circumstances
e:ist that justify the surrender of that
jurisdiction.

Cases that cite this headnote
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[2"] Bankruptcy
Cases Ancillary to Foreign Proceedings

Adversary proceedings asserting avoidance
claims brought by foreign representative
of two Anguilla offshore banks that were
the subject of receivership proceedings in
Anguilla courts would be stayed based
on international comity, pending outcome
of initial Anguilla litigation brought by
foreign representative against the same
defendants and seeking the same relief for
the same wrongs; Anguilla litigation was filed
months before the adversary proceedings, the
Anguilla courts had personal and subject
matter jurisdiction over all of the parties,
and Anguilla courts had an interest in the
e9uitable and orderly distribution of the
debtor banks' property.

Cases that cite this headnote

[2#] Courts
Comity between courts of different

countries

Federal courts generally e:tend comity
whenever the foreign court had proper
jurisdiction and enforcement does not
prejudice the rights of the <nited States
citi>ens or violate domestic public policy.

Cases that cite this headnote

[2$] Courts
Comity between courts of different

countries

In applying international comity, deference to
the foreign court is appropriate so long as the
foreign proceedings are procedurally fair and
do not contravene the laws or public policy of
the <nited States.

1 Cases that cite this headnote

[2%] Courts
Comity between courts of different

countries

For two actions to be considered parallel, for
purposes of international comity, the parties
in the actions need not be the same, but
they must be substantially the same, litigating
substantially the same issues in both actions.

Cases that cite this headnote

[3&] Courts
Comity between courts of different

countries

<nder doctrine of international comity,
the inconvenience and e:pense associated
with parallel proceedings do not constitute
prejudice justifying deference to a parallel
foreign litigation.

Cases that cite this headnote

*ttorneys and (a) Fir+s

,"$  @??D SMI;H AAP, Attorneys for the Plaintiffs
and Debtors and Debtors in Possession National Bank of
Anguilla (Private Banking B ;rust) Atd. And Caribbean
Commercial Investment Bank Atd., 5CC Ae:ington
Avenue, New York, NY 10022DEF50, By: James C.
McCarroll, ?s9. Jordan W. Siev, ?s9., Gurt F. Gwynne,
?s9. (pro hac vice )

HINSIN B ?AGINS AAP, Attorneys for Defendant
?astern Caribbean Central Bank, 2001 @oss Avenue,
Suite 3E00, Dallas, ;J E5201D2CE5, By: John C. Wander,
?s9. (pro hac vice ), @ebecca Aynn Petereit, ?s9. (pro hac
vice ), and, 2K01 Hia Fortuna, Suite 100, Austin, ;e:as
EKE=FDE5FK, By: Marisa Secco, ?s9. (pro hac vice ), and,
FFF Fifth Avenue, 2Fth Floor, New York, NY 10103D
00=0, By: Jessica C. Peet, ?s9.

B@IWN @<DNICG AAP, Attorneys for Defendant
National Commercial Bank of Anguilla, Atd., Seven
;imes S9uare, New York, NY 1003F, By: David J.
Molton, ?s9., Daniel J. Saval, ?s9., Gerard ;. Cicero,
?s9.

AAA?N B IH?@Y AAP, Attorneys for Defendant
National Bank of Anguilla Atd. (in receivership) and
Defendant Caribbean Commercial Bank (Anguilla) Atd.
(in receivership), 1221 Avenue of the Americas, New
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York, NY 10020, By: Aaura @. Hall, ?s9., Justin A.
Irmand, ?s9., @ebecca @. Delfiner, ?s9.

-.-/0*123- /4'1'/1 *12
/02.0 50*16'15 -/6'/1S 6/ S6*7

6H.S. *28.0S*07 40/C..2'15S
B*S.2 /1 F/03- 1/1 C/18.1'.1S

*12 '16.01*6'/1*( C/-'67

S;<A@; M. B?@NS;?IN and MA@;IN GA?NN,
<NI;?D S;A;?S BANG@<P;CY J<DG?S

'9 '160/23C6'/1 1

1 Capitali>ed terms in the Introduction are defined
below.

;his joint opinion addresses common issues raised by
the Motions to Dismiss in two separate Adversary
ProceedingsLone pending before Judge Bernstein and the
other pending before Judge Glenn. ;he two Adversary
Proceedings were filed in connection with two separate
chapter 11 cases, one for each of two Anguilla Moffshore
banksN (as e:plained below). ;he two Anguilla offshore
banks failed between 2013 and 201F, and each Debtor
Bank is the subject of a receivership proceeding and
litigations pending in the Anguilla courts. ;he same
Foreign @epresentative in two separate chapter 15
cases (one for each Anguilla offshore bank) filed these
chapter 11 cases after recognition of Anguilla receivership
proceedings as foreign main proceedings.

;he two chapter 11 cases were filed to enable the Foreign
@epresentative to bring avoidance claims under federal
and ,"%  New York law, as 11 <.S.C. O 1521(a)(E) does
not permit federal and state law avoidance claims to be
brought in a chapter 15 case, and, as freely admitted
by the Debtor Banks, Anguilla law does not recogni>e
constructive fraudulent transfer claims. ;he Defendants
in these Adversary Proceedings, for the most part, are
the same, counsel to the Plaintiffs and the Defendants
are the same, and the briefs and arguments relating to
the Defendants' Motions to Dismiss the two Adversary
Proceedings are substantially the same.

Because of the common issues, arguments and counsel,
we heard argument on the Motions to Dismiss together,
and we decide the common issues together. ;o be clear,

however, while we reach the same resolution of the
Motions, this joint Ipinion reflects the separate opinion
of each of us in our respective Adversary Proceeding.

;he Motions to Dismiss raise difficult issues of personal
jurisdiction, subject matter jurisdiction, forum non
conveniens, international comity, Foreign Sovereign
Immunities Act defenses, e:traterritorial application of
federal and New York law, and the act of state
doctrine. We discuss the issues below, although we find it
unnecessary, at this stage of these cases, to resolve all of
them.

We agree that the proper disposition of each case is a stay
based on forum non conveniens and international comity,
pending decisions of issues raised or that can be raised,
and more appropriately should be raised and decided by
the courts in Anguilla.

''9 B*C:50/312

*9 6;e 4leadings and -otions
National Bank of Anguilla (Private Banking B ;rust)
Atd. (MPB;N) filed an adversary proceeding in this Court
(the MPB; Adversary Proceeding,N ?CF Adv. Proc. No.

1FD012EC (MG)) 2  on December 1F, 201F (?CF PB;
Doc. P 1), and filed an amended complaint (the MPBT
Complaint,N ?CF PB; Doc. P 32) on March 20, 201E
against the ?astern Caribbean Central Bank (M?CCB,N
or the MCentral BankN), the National Bank of Anguilla
Atd. (MNBAN), and the National Commercial Bank of
Anguilla Atd. (MNCBA,N and together with ?CCB and
NBA, the MPB; DefendantsN). In April 2E and 2K, 201E,
the PB; Defendants filed the pending motions to dismiss
the PBT Complaint (the MECCB Motion to Dismiss the
PBT Complaint,N ?CF PB; Doc. P 3K; the MNBA Motion
to Dismiss the PBT Complaint,N ?CF PB; Doc. P =1; and
the MNCBA Motion to Dismiss the PBT Complaint,N ?CF
PB; Doc. P ==, and collectively, the MPBT Motions to
DismissN). ;he PBT Motions to Dismiss are supported by
memoranda of law (the MECCB (PBT) Memo,N ?CF PB;
Doc. P 3C; the MNBA Memo,N ?CF PB; Doc. P =2; and
the MNCBA (PBT) Memo,N ?CF PB; Doc. P =5) and
the declarations of William @ichard Hare (the MHare PBT

Decl.,N ?CF PB; Doc. P =E) 3  and ;revor Brathwaite
(the MBrathwaite PBT Decl.,N ?CF PB; Doc. P =0). PB;
filed memoranda of law in opposition ,#&  to the PBT
Motions to Dismiss on May 2F, 201E (the MPBT Response
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to ECCB,N ?CF PB; Doc. P 51; the MPBT Response to
NBA,N ?CF PB; Doc. P =C; and the MPBT Response
to NCBA,N ?CF PB; Doc. P 50, and collectively, the
MPBT $ppositionN). ;he PBT $pposition is supported by
the declaration of ?ustella Fontaine (the M%ontaine PBT
Decl.,N ?CF PB; Doc. P 52). ;he PB; Defendants filed
reply briefs to the PBT $pposition (the MECCB (PBT)
Repl&,N ?CF PB; Doc. P 5E; the MNBA Repl&,N ?CF PB;
Doc. P 5=; and the MNCBA (PBT) Repl&,N ?CF PB; Doc.
P 55).

2 For purposes of clarity, M?CF Doc. P QQN refers to the
electronic docket in Adv. Proc. No. 1ED0105K (SMB)
(as defined below), and M?CF PB; Doc. P QQN refers
to the electronic docket in Adv. Proc. No. 1FD012EC
(MG).

3 Hare submitted the Hare PBT Declaration on May
3, 201E, as an amended declaration of one submitted
on April 2K, 201E (?CF PB; Doc. P =3), without
e:hibits. ;he only difference between the two appears
to be that the original declaration was unsigned and
the amended declaration was e:ecuted by Hare. As
all of the e:hibits were attached to the initial original,
the Court will continue to refer to that version with
the understanding that the failure to sign it was an
oversight.

Caribbean Commercial Investment Bank Atd. (MCCIB,N
and together with PB;, the MPlaintiffs,N or the MDebtor
BanksN) filed an adversary proceeding (the MCCIB
Adversary Proceeding,N ?CF Adv. Proc. No. 1ED0105K
(SMB), and together with the PB; Adversary Proceeding,
the MAdversary ProceedingsN) by filing a complaint (the
MCC'B Complaint,N ?CF Doc. P 1, and together with the
PBT Complaint, the MComplaintsN) on May 1, 201E against
NCBA, ?CCB, and the Caribbean Commercial Bank
(Anguilla) Atd (MCCB,N and together with NCBA and
?CCB, the MCCIB Defendants,N and together with the
PB; Defendants, the MDefendants,N each a MDefendantN).
In July 2=, 201E, the CCIB Defendants filed the pending
motions to dismiss the CC'B Complaint (the MCCB Motion
to Dismiss the CC'B Complaint,N ?CF Doc. P 12; the
MECCB Motion to Dismiss the CC'B Complaint,N ?CF
Doc. P 1K; and the MNCBA Motion to Dismiss the
CC'B Complaint,N ?CF Doc. P 15, and collectively, the
MCC'B Motions to Dismiss,N and together with the PBT
Motions to Dismiss, the MMotions to Dismiss,N or the
MMotionsN). ;he CC'B Motions to Dismiss are supported
by memoranda of law (the MCCB Memo,N ?CF Doc. P
13; the MECCB (CC'B) Memo,N ?CF Doc. P 1C; and

the MNCBA (CC'B) Memo,N ?CF Doc. P 1F) and the
declarations of William @ichard Hare (the MHare CC'B
Decl.,N ?CF Doc. P 1=) and ;revor Brathwaite (the
MBrathwaite CC'B Decl.,N ?CF Doc. P 20). CCIB filed
memoranda of law in opposition to the CC'B Motions
to Dismiss (the MCC'B Response to CCB,N ?CF Doc.
P 2=; the MCC'B Response to NCBA,N ?CF Doc. P
25; and the MCC'B Response to ECCB,N ?CF Doc. P
2F, and collectively, the MCC'B $ppositionN). ;he CC'B
$pposition is supported by the declaration of ?ustella
Fontaine (the M%ontaine CC'B Decl.,N ?CF Doc. P 2E).
;he CCIB Defendants filed reply briefs to the CC'B
$pposition (the MCCB Repl&,N ?CF Doc. P 2C; the MNCBA
(CC'B) Repl&,N ?CF Doc. P 30; and the MECCB (CC'B)
Repl&,N ?CF Doc. P 33).

In Ictober 1C, 201E, the Court entered an order (the
MIctober 1C, 201E Irder) in both Adversary Proceedings
authori>ing the parties to file additional memoranda
of law addressing (1) whether the Bankruptcy Code
abrogates sovereign immunity for ?CCB over bankruptcy
law avoidance claims under 5=K and state law avoidance
claims that can be asserted under section 5==, and (2)
whether any authority e:ists under Anguillan law in
support of the contention that the Debtor Banks retained
an interest in funds transferred from the Debtor Banks
to the Defendants (?CF Doc. P 3E; ?CF PB; Doc.
P EF). ;he Debtor Banks filed a joint supplemental
memorandum in response to the order (the MDe(tor Ban)s
*oint +upplemental Memo,N ?CF Doc. P =2, ?CF PB;
Doc. P K1). ;he Defendants also filed a joint memoranda
of law (the MDefen,ants *oint +upplemental Memo,N ?CF
Doc. P 3C, ?CF PB; Doc. P EK), and ?CCB filed another
supplemental brief in response to the order (the MECCB
+upplemental Memo,N ?CF Doc. P =0, ?CF PB; Doc. P
EC).

,#1  B9 Factual Background
;he facts surrounding these related Adversary
Proceedings are taken primarily from the well-pleaded

allegations in the Complaints. =  ;he Court assumes the
veracity of well-pleaded facts when determining whether
they plausibly give rise to a claim, Pension Benefit -uar.
Corp. v. Mor.an +tanle& 'nv. M.mt. 'nc., E12 F.3d
E05, E1ED1K (2d Cir. 2013) (citing Ashcroft v. '/(al,
55F <.S. FF2, FEC, 12C S.Ct. 1C3E, 1E3 A.?d.2d KFK
(200C)), and may also consider Mdocuments attached to
the complaint as e:hibits, and documents incorporated
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by reference in the complaint.N Di%olco v. M+NBC
Ca(le 0.0.C., F22 F.3d 10=, 111 (2d Cir. 2010) (citations
omitted). Additionally, where, as here, defendants move
to dismiss under the doctrine of forum non conveniens, the
Court may consider affidavits and e:hibits in addition to
the pleadings. 1itaru 'nnovations 'nc. v. Chan,aria, FCK
F.Supp.2d 3KF, 3KCDC0 (S.D.N.Y. 2010); accor, Picar, v.
Estate (+uccession) of '.oin, 525 B.@. KE1, KC0 (Bankr.
S.D.N.Y. 2015).

= Because the allegations in the CC'B Complaint
and the PBT Complaint substantially overlap, the
Court relies primarily on the CC'B Complaint, and
references to paragraphs therein are denoted with
M(R Q.)N Where necessary, the Court cites to each
complaint individually.

2. The Parties

CCIB and PB; were incorporated and licensed in
Anguilla under the ;rust Companies and Iffshore
Banking Act of Anguilla, (R 2F; PBT Compl. R 22), and
operated as commercial offshore banks (i.e. banks that
operated within Anguilla, but served only non-Anguillan
customers). As offshore banks, CCIB and PB; were
authori>ed only to accept deposits and remit withdrawals
in non-?astern Caribbean currencies to individuals who
were not residents of Anguilla. (Brathwaite CC'B Decl.
R 12; Braithwaite PBT Decl. R 12.) Appro:imately 120
of PB;'s depositors were located in the <nited States,
accounting for 1FS of deposits made with PB; (PBT
Compl. R 22), and appro:imately 1== of CCIB's depositors
were located in the <nited Stated, representing =3S of
CCIB's deposits. (R 2F.)

CCIB and PB; are wholly-owned subsidiaries,
respectively, of CCB and NBA (collectively, the MParent
BanksN). (R 2E; PBT Compl. R 23.) NBA, which was
the largest financial institution in Anguilla (Brathwaite
PBT Decl. R 11) and CCB are incorporated pursuant
to the laws of Anguilla as private limited liability
companies (R 2E; PBT Compl. R 23). NBA, as PB;'s
onshore parent company, managed the administrative and
banking operations of PB; pursuant to an agreement
dated April 1, 2005 (the MPB; Service Agreement,N
Braithwaite PBT Decl., ?:. D.). (Brathwaite PBT Decl.
R 21.) Aikewise, CCB managed the day-to-day affairs of
CCIB pursuant an agreement for service dated May 2010

(the MCCIB Agreement for Service,N Braithwaite CC'B
Decl., ?:. D.).

NCBA is a newly-formed bank created in 201F,
incorporated under the laws of Anguilla, and wholly
owned by the government of Anguilla. (RR 2K, 3=;
%ontaine PBT Decl. R 12.) In April 22, 201F, NCBA
inherited NBA's and CCB's Mvaluable assetsN as part of
a M@esolution PlanN (defined below). (PBT Compl. RR
13, 52D53.) According to William Hare, NCBA is Mnow
the only bank providing retail and commercial banking
services in Anguilla.N (Hare PBT Decl. R 1C.)

CCB, NBA, and NCBA are regulated by ?CCB. ?CCB
was established on Ictober 1, 1CK3 under the ?astern
Caribbean Central Bank Agreement Act @.S.A c. ?5
,#2  (Anguilla) (the M?CCB ActN) as the monetary

authority and regulator of the domestic banking system
of the territories of participating governmentsLAnguilla,
Antigua and Barbuda, Commonwealth of Dominica,
Grenada, Montserrat, Saint Aucia, St. Gitts and Nevis,
St. Hincent, and the Grenadines. (RR 2C, =0, =K, FF,
E2.) ?CCB is head9uartered in St. Gitts and Nevis and
was established to Mmaintain the stability of the ?astern
Caribbean Currency and the integrity of the banking
system in order to facilitate the balanced growth and
development of member states.N (Hare PBT Decl. RR 1FD
1K.) ?CCB's regulatory authority over the participating
governments is found in Part IIA, Article 5B of the ?CCB
Act, which states if any of the participating territory's
financial system is in danger of disruption, substantial
change, injury or impairment, then [?CCB] has the
e:press right to intervene into a financial institution of any
of the participating territories by assumption and control
of that institution's property provided that:

a. the interests of depositors or creditors of a financial
institution are threatened;

b. a financial institution is likely to become unable
to meet its obligations or is about to suspend or has
suspended payment to its creditors or depositors; or

c. a financial institution is not maintaining high
standards or financial probity or sound business
practices.

(Brathwaite PBT Decl. R C (citing ?CCB Act at Art. 5B,
Part IIA).) ?CCB has no regulatory authority over the
Debtor Banks. (R =0; PBT Compl. R E.) Instead, the Debtor
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Banks are regulated by the Anguillan Financial Services
Commission (the MFSCN). (R 5C; PBT Compl. R E.)

3. The Conservatorships

;he 200K global financial crisis severely stressed the
?astern Caribbean banking sector. (Brathwaite PBT Decl.
R 10.) ;he effects of the crisis were especially pronounced
in Anguilla, where economic activity contracted and the
country continued to e:perience negative growth through
2012. (',.) Anguillan commercial banks uniformly
reali>ed significant declines in earnings and deterioration
of capital levels. (',.)

In Ictober 2011, ?CCB and others began monitoring
the affairs of the Parent Banks in response to 9uestions
relating to the Parent Banks' viability. (R =E; PBT Compl.
R =3.) In August 12, 2013, concerned by escalating
non-performing loans, the Parent Banks' failure to meet
?CCB's capital re9uirements, and the likely inability
of the Parent Banks to meet their obligations, ?CCB
placed each Parent Bank into conservatorship (the
MConservatorshipsN) pursuant to powers conferred on
?CCB under the ?CCB Act. (R =K; PBT Compl. R =3.) ;he
stated aim of the Conservatorships was to stabili>e and
restructure the Debtor Banks. (R 50; PBT Compl. R =F.)
;o accomplish that aim, ?CCB appointed Conservator
Directors (as defined below) to both CCB and NBA
to prepare a rescue plan, and through the Conservator
Directors, restricted access to CCB and NBA deposits. (RR
51, 53; PBT Compl. RR =E, =C.)

Following the implementation of the Conservatorships,
?CCB removed the Parent Banks' directors and appointed
Martin Dinning, Hudson Carr, Shawn Williams, and, for
a short period of time, @obert Miller (each a MConservator
Director,N and collectively, the MConservator DirectorsN)
as conservators of the Parent Banks. (R 52; PBT Compl.
R E.) Between August 12, 2013 and March 2=, 201F
(the M@elevant PeriodN), the Parent Banks' affairs were
conducted in accordance with instructions provided by
the Conservator Directors (R 55; PBT Compl. R E), several
,#3  of whom were or had been employees of ?CCB (R

55), and who operated under the control and supervision
of ?CCB. (R 52.)

In or about August 15, 2013, ?CCB or Dinning, as
Conservator Director acting on behalf of NBA and

CCB, or Miller, Conservator Director acting on behalf
of CCB, dismissed the appointed directors of PB; and
CCIB. (R FF; PBT Compl. R F2.) From August 15,
2013 until February 22, 201F, the Debtor Banks had
no ,e 4ure directors and allegedly acted solely under the
management control of the Conservator Directors. (R
FC; PBT Compl. R F5.) According to the Plaintiffs, the
Conservator Directors presumed to act as directors of
the Debtor Banks and were the sole persons causing the
Debtor Banks to continue conducting regular banking
business. (R E1; PBT Compl R FE.) For e:ample, on
September 10, 2013 and Ictober 1E, 201E, some of
the Debtor Banks' customers received correspondence
from certain Conservator Directors advising them of
operational changes at the Debtor Banks due to the
takeover by ?CCB, but stating that the Debtor Banks'
operations would remain normal. (R E0; PBT Complaint
R FF.) ;he Conservator Directors also determined that
funds were commingled between NBA and PB; and
between CCIB and CCB, and specifically determined that
some funds deposited in PB; and CCIB were transferred
respectively to NBA and CCB. (Brathwaite CC'B Decl. R
1K; Brathwaite PBT Decl. R 20.)

;he Conservatorships, and ?CCB and the Conservator
Directors' alleged control over the Debtor Banks,
continued from the Conservatorships' implementation
until April 22, 201F, when the Debtor Banks were placed
into receivership. (RR 5FD5E; PBT Compl. RR 50D51; see also
%ontaine PBT Decl. R C.)

5. The Transfer of %un,s

;he Complaints, in the main, allege that during the
@elevant Period, the Conservator Directors assumed
control of the Debtor Banks and, as ,e facto director,
breached their fiduciary duties to the Debtor Banks
by, among other things, Mprocur[ing] or permit[ing]N
the payment (i.e., MupstreamN) of each Debtor Bank's
customer deposits to the respective Parent Bank's Bank of
America (MBofAN) accounts (collectively, the MAccounts)

in New York. 5  More specifically, CCIB alleges that
between August 12, 2013 and April 22, 201F, the
Conservator Directors caused CCIB to transfer the net
amount of <ST=,=K1,3C=.F2 in CCIB customer deposits to
CCB's BofA Account. (R C5.) In addition, on November K,
2013, the Conservator Directors li9uidated <STK,C=2,000
in CCIB's Morgan Stanley investment account and
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transferred those funds to CCB. (R CF.) Aikewise, PB;
alleges that a net amount of <STC,150,1FK.K= in PB;
customer deposits was upstreamed to NBA in the period
between August 13, 2013 and March 23, 201F. (PBT

Compl. RR C=DCE.) F  ;he transferred ,#4  assets are
referred to collectively as the MFunds.N

5 ;he Complaints imply that the customers' deposits
were initially held in accounts in the name of
the Debtor Banks and subse9uently transferred to
accounts held in the names of the Parent Banks,
giving rise to the Debtor Banks' alleged claims.
However, neither PB; nor CCIB actually maintained
accounts in the <nited States in their own names
into which money could be deposited. (+ee R 11; PBT
Compl. R 12.) Instead, anyone seeking to deposit <.S.
dollars, directed those deposits in the first instance
into accounts in the names of the Parent Banks at
BofA. (;ranscript of 10U2FU1E H'rg (M;r.N) at EC:5DK;
K5:1=D21; KF:1CD21.) ;he CC'B Complaint also alleges
that CCIB had <STK,C=2,000 in a Morgan Stanley
Smith Barney AAC (MMorgan StanleyN) investment
account in its own name, and that ?CCB and the
Conservator Directors li9uidated that account and
transferred the proceeds to CCB's BofA Account. (R
15.)

F At oral argument, counsel for the Parent Banks
indicated that the transfers at issue in this case from
the Debtor Banks to the Parent Banks were made in
accordance with the e:isting service agreements. (;r.
at =1:2=D=2:2.)

Further, while the Debtor Banks allege that legal title
to the Funds transferred to the Parent Banks when
such Funds were deposited into the Accounts (R EF;
PBT Compl. R E2), the Debtor Banks contend that they
maintained an e9uitable interest in the Funds in the
Accounts because the Debtor Banks had no accounts
in their own names and the Accounts, although in the
Parent Banks' names, were also used as the Debtor Banks'
operating accounts. (R EF; PBT Compl. R E2.) According
to the Debtor Banks, the Parent Banks Mknowingly
made no provision for repayingN the Debtor Banks and
Mdid not provide any reasonably e9uivalent value or fair
consideration for the Funds.N (R EF; PBT Compl. R E2.)
;he Debtor Banks contend that the Funds along with
millions of other dollars were subse9uently transferred to
?CCB. (+ee RR CED100; PBT Complaint RR CKD100.)

In addition, the Debtor Banks contend that the Parent
Banks, prior to and while under the management of the
Conservator Directors, upstreamed millions of dollars
to ?CCB. CCB allegedly transferred to ?CCB (a)
<ST2K,FE3,F12.01 in the two years prior to CCIB's
chapter 15 petition, (b) <STFE,1CK,2F1.CF in the three
years prior to CCIB's chapter 15 petition, (c) <S
TE0,023,2F1.CF during the Conservatorship of CCB, and
(d) <STKE,C33,KCF.EF during the period between January
3, 2013 and April 1K, 201F. (RR CED100.) Aikewise, PB;
alleges that NBA transferred to ?CCB the net amount
of (a) <ST12,120,3=K.30 in the two years prior to PB;'s
chapter 15 petition, (b) <ST11,KE2,==F.=0 during the
Conservatorship of NBA, and (c) <ST2E,5E2,==F.=0 in
the period between January 2, 2013 and April 11, 201F,
without receiving reasonably e9uivalent value or fair
consideration in e:change. (PBT Compl. RR CKD100.)

;he Plaintiffs argue that the upstreaming of the Debtor
Banks' customers' deposits provided li9uidity to the
Parent Banks during times when the Parent Banks were
insolvent on a balance sheet basis. (RR EE, K0; PBT Compl.
RR E=, EE.) However, the upstreaming rendered the Debtor
Banks insolvent and unable to pay their depositors during
the @elevant Period. (RR K1DKC; PBT Compl. RR ECD
KF.) ;he Debtor Banks' contemporaneous audited and
unaudited financial statements showed that they were
insolvent during the @elevant Period. (RR K5DKK; PBT
Compl. RR K3DK5.)

In addition, the Debtor Banks' customers were assured
that any new funds deposited with the Debtor Banks after
August 12, 2013 would be available for withdrawal. (R
C1; PBT Compl R KK.) But despite those assurances, on
or around September 2, 2013, the Conservator Directors
placed restrictions on the Debtor Banks' customers' ability

to make withdrawals. (R K3; PBT Compl. R K1.) E

E After his appointment, the Administrator (as defined
below) sought written confirmation from ?CCB and
the Conservator Directors that this assurance would
be honored, (R C2; PBT Compl. R C0), but did not
receive it despite numerous correspondence and calls
among the parties. (R C2(a)D(y); PBT Compl. R C0(a)D
(y).)

6. The Resolution Plan of 3728
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?CCB ultimately developed a plan in 201F to resolve
the Parent Banks' financial problems (the M@esolution
PlanN). ;he fairness of the @esolution Plan is currently
the subject of a judicial proceeding pending in Anguilla,
and that proceeding is discussed in greater detail below.
In April 22, 201F, ?CCB appointed a receiver of ,#!
both Parent Banks (the M@eceiverN), and the Parent Banks
ceased banking operations in Anguilla. (R 5F; PBT Compl.
R 52.) In that same day, the Parent Banks transferred to
NCBA their banking operations, including the Funds in
accounts held by the Parent Banks at BofA and which are
the subject of this litigation. (RR 5FD5E; PBT Compl. RR 52D
53.) NCBA then transferred the Funds from the Accounts,
in the name of the Parent Banks at BofA in New York,
to another account under NCBA's control in June and
July of 201F, without making any provision to repay the
Debtor Banks. (RR 33, 5ED5K; PBT Compl. RR 2C, 53D5=.)
In July K, 201F, the Funds held in the Account inherited
by NCBA from NBA were fro>en by BofA at the written
re9uest of PB;. (Hare PBT Decl. R 2KD2C.)

As shall be seen, the Debtor Banks contend that the
Funds transferred out of the Accounts to the Parent
Banks and ?CCB Mwere held in constructive trust for
the DebtorN (R EF; PBT Compl. R E3), and that the
@esolution Plan unfairly discriminated against them by
failing to transfer their liabilities to NCBA because,
among other reasons, the Debtor Banks' depositors were
non-Anguillan residents.

9. The Appointment of an
A,ministrator of the De(tor Ban)s

<pon the FSC's application, the Supreme Court in the
High Court of Anguilla (the MHigh CourtN) entered
an order placing the operations of the Debtor Banks
under administration pursuant to section 31(2)(b) of the
FSC Act, @.S.A. c.F2K (the MAnguilla AdministrationsN).
(R F0; PBT Compl. R 5F.) In February 22, 201F,
the High Court appointed William ;acon of F;I
Consulting as the administrator of the Debtor Banks
(the MAdministrator,N or the MForeign @epresentativeN),
granting the Administrator complete control of the
management of the Debtor Banks. (R F1; PBT Compl.
R 5E.) ;he High Court specifically authori>ed the
Administrator, as an officer of the High Court, Mto
act in Anguilla or any foreign jurisdiction where he
believes assets and property of the Iffshore Banks may

be Situate[d] ... [to] commence [or] continue ... without
further order of this Honorable Court any proceeding
or action ... in a foreign jurisdiction for the purpose of
fulfilling his duties and obligationsN under the February
22, 201F order. (R F2: PBT Compl. R 5K.) At the close
of business on April 25, 201F, the Debtor Banks ceased
accepting new deposits at the Administrator's direction. (R
EC; PBT Compl. R 22.)

C9 4rocedural Background
Several pending proceedings in the <nited Stated and
in Anguilla are relevant to the Defendants' Motions to
Dismiss. In addition to the Anguilla Administrations of
the Debtor Banks pursuant to section 31(2)(b) of the FSC
Act, @.S.A. c.F2K, these pending proceedings include: (i)
the chapter 15 and chapter 11 proceedings of the Debtor
Banks before this Court (the M<.S. ProceedingsN); (ii) the
proceedings initiated by the Debtor Banks in Anguilla
against the Parent Banks and NCBA (the MAnguilla Initial
ProceedingsN); (iii) the proceedings commenced by some
of the Debtor Banks' depositors in Anguilla against the
Conservator Directors and ?CCB (the MSatay ActionN);
and (iv) the proceedings initiated by the Debtor Banks
against ?CCB and others seeking judicial review of the
Defendants' conduct (the MJudicial @eview,N together with
the Anguilla Initial Proceedings and the Satay Action, the
MAnguilla AitigationN).

2. The ;.+. Ban)ruptc& Procee,in.s

In May 2F, 201F and Ictober 11, 201F, pursuant to
the authority granted by the Anguillan High Court,
the Administrator filed chapter 15 petitions in this
Court on ,#"  behalf of PB; (Case No. 1FD1152CD
MG) and CCIB (Case No. 1FD12K==DSMB), respectively,
seeking recognition of the Anguilla Administrations.
By orders dated June 1E, 201F and November 15,
201F, this Court granted the petitions as to PB; (?CF
Case No. 1FD1152CDMG) and CCIB (?CF Case No.
1FD12K==DSMB), respectively, thereby recogni>ing the
Anguilla Administrations as foreign main proceedings
and the Administrator as the Debtor Banks' foreign
representative. At the time of the filing, the Administrator
Manticipate[d] that calling for claims and subse9uently
admitting them to rank for dividend will take place in
Anguilla as part of the Anguillan Proceeding[s] and my
li9uidation of [the Debtor Banks'] assets.N (Declaration
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of <illiam Tacon in +upport of (') the =erifie, Petition
for Reco.nition of %orei.n Procee,in. an, ('') Motion
in +upport of =erifie, Petition for Reco.nition of %orei.n
Procee,in. an, for Relate, Relief, dated May 2F, 201F (the
MTacon PBT Decl.,N ?CF Case No. 1FD1152CDMG Doc. P
2) R 3F; Declaration of <illiam Tacon in +upport of (') the
=erifie, Petition for Reco.nition of %orei.n Procee,in. an,
('') Motion in +upport of =erifie, Petition for Reco.nition
of %orei.n Procee,in. an, for Relate, Relief, dated Ict. F,
201F (?CF Case No. 1FD12K==DSMB Doc. P 2) R 35).

PB; and CCIB subse9uently filed chapter 11 petitions,
respectively, on June 22, 201F (Case No. 1FD11K0FDMG)
and Ictober 11, 201F (Case No. 1FD13311DSMB) for
the ostensible purpose of filing federal avoidance actions
against the Defendants. In December 1F, 201F and May
1, 201E, PB; and CCIB filed these Adversary Proceedings.
With one e:ception, the Complaints are identical and seek
identical relief. ;hey assert claims to (a) avoid and recover
intentional or constructive fraudulent transfers under
applicable provisions of the Bankruptcy Code, New York
law and Anguillan law; (b) recover the avoidable transfers
from NCBA and ?CCB as subse9uent transferees; (c)
disallow claims of the Parent Banks, NCBA, and ?CCB
under section 502(d) of the Bankruptcy Code; and (d)
impose liability against ?CCB for breach of fiduciary
duty, gross negligence, and aiding and abetting breach of
fiduciary duty.

In addition to challenging the upstreaming of funds from
the Debtor Banks to the Parent Banks and NCBA,
the CC'B Complaint also alleges that CCIB transferred
appro:imately <STC million to CCB from its Morgan
Stanley account. It does not appear, however, to include
this transfer in its avoidance claims which are limited to
<ST=,=K1,3C=.F2, the net amount upstreamed transfers
effectuated through the BofA accounts. (+ee CC'B
Complaint, Counts H, HIII, JI, JIH.)

3. The An.uilla 'nitial Procee,in.s

In May F, 201F, the Debtor Banks brought suit in the
High Court of Anguilla against the Parent Banks and
NCBA. (+ee De(tor Ban)s> +tatement of Claim? Hare
CC'B Decl., ?:. B.) ;he Debtor Banks made the same
essential allegations as in the Complaints, namely, that
the Conservator Directors and ?CCB breached their
fiduciary duties in their capacity as ,e facto directors

of the Debtor Banks by transferring the Funds to the
Parent Banks. More specifically, the Debtor Banks alleged
that during their control, and while the Parent Banks
were insolvent, the Conservator Directors Mprocured or
permitted the payment to, respectively, NBA and CCB of
all monies received by PB; and [CCIB] from depositors,
and the proceeds of all assets of PB; and [CCIB]
reali>ed or collected during the @elevant PeriodN (i,.
R 11), in the amounts of <S T1E=,C5C,FE5.E5 and <S
T2F,CK3,FF2.05, respectively. (',. R 13.) PB; and CCIB
contended ,##  that the upstreamed funds Mwere received
and held by NBA and CCB on trust for PB; and [CCIB],N
remained the Debtor Banks' assets, and the Debtor Banks
were entitled to the return of the funds andUor their
traceable proceeds. (',. RR 15, 1E.) ;he Debtor Banks
therefore sought declaratory, e9uitable and monetary
relief aimed at restoring the wrongfully upstreamed funds
and other transferred assets. (',. at 10D11.) However,
the Debtor Banks did not assert claims under the
Fraudulent Dispositions Act of Anguilla (the MFraudulent
Dispositions ActN) against any of the Defendants, and
neither ?CCB nor the Conservator Directors are parties
to the Anguilla Initial Proceedings.

Because the Parent Banks were in receivership at the
commencement of the Anguilla Initial Proceedings, a
stay was in effect as to all legal proceedings against
them under section 1=3(c) of the Banking Act 2015 (the

MBanking ActN). K  (Hare PBT Decl. R 23.) ;he Debtor
Banks therefore re9uired leave of the High Court to sue
the Parent Banks. ;hey did not seek leave before initiating
the action, and sought leave retrospectively. Although
it was in all parties' mutual interest to determine the
Debtor Banks' claims, (0eave $r,er? Hare CC'B Decl.,
?:. C RR K=, 10E(2)), and the refusal to lift the stay would
leave the Debtor Banks unable to pursue their proprietary
claims against the defendants (i,. at R K5), the High Court
nevertheless refused to lift the stay, and the Debtor Banks'
application was dismissed on August 2=, 201F. (',. R 10K.)

K Banking Act O 1=3(c) provides that upon the
appointment of a receiver:

All legal proceeding against the licensed financial
institution or licensed financial holding company
are stayed and a third party shall not e:ercise any
right against the licensed financial institution's or
licensed financial holding company's assets without
the prior leave of the court unless the court directs
otherwise.
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;he principal reason for the dismissal was the Debtor
Banks' failure to join the Conservator Directors as
parties. According to the High Court, the Debtor Banks'
claims Mraise[d] serious 9uestions about the source of the
powers under which the conservators of the defendants
(appointed by ?CCB) sought to e:ercise the powers they
are alleged to have e:ercised over the claimants who
are offshore banks regulated by the Anguilla Financial
Services Commission [MFSCN] rather than the ?CCB.N (',.
R C3.) Although the Debtor Banks alleged that the
Conservator Directors breached their fiduciary duties to
them and sought a remedy against them in the form of a
declaration that they had breached their fiduciary duties,
the High Court noted that the Debtor Banks did not name
the Conservator Directors as parties. (',. R C5.) ;he High
Court found that Mit [did] not appear ... that the claimants
[could] rightfully seek or obtain a declaration against them
that they acted in breach of the fiduciary dutyN (i,. R
CC(5)), and without their presence, Mthe claim has very
poor prospects of success.N (',. R CC(F); RR 10E(5)D(F).)
;he High Court concluded that the Conservator Directors
were necessary parties. (',. R CC.)

;he High Court e:plained that the dismissal of the Debtor
Banks' application was also justified by the Conservator
Directors' possible immunity. ;he defendants argued that
the Conservator Directors were immune from suit under

Article 5F of the ?CCB Act. C  (+ee i,. R 100.) ;he ,#$
High Court stated that Article 5F only provided immunity
for acts done by the Conservator Directors in good faith
and without negligence (i,. R 101), and e:plained that the
De(tor Ban)s> +tatement of Claim failed to specifically
plead bad faith or negligence necessary to remove their
claim from the immunity under Article 5F. (',. R 10F(1).)

C Article 5F of the ?CCB Act provides:
;he Council, or the Minister or the Bank, its
directors and officers and any person appointed by
the Bank under Article 5B are not subject to any
action.... in respect of anything done or omitted to
be done in good faith and without negligence in the
performance or in connection with the performance
of functions conferred on the Bank under this Part.

;he defendants also argued that the Conservator
Directors were employees of ?CCB, and therefore

immune from suit under Article 50(E)(i). 10  ;he High
Court 9uestioned whether Article 50(E) even covered
the Conservator Directors. ;he immunity was not
absolute, and in light of the Mconstitutional concept of

proportionality,N the High Court had to decide whether
the immunity was inapplicable because the Mthe reliefs
being sought fall outside that section on the basis that it
constitutes a civil right.N (',. RR 10=D05.) Based on these
considerations, the High Court found that these issues
Mdo not lend themselves to the court e:ercising its power
without giving the parties an opportunity to be heard
and further detailed analysis.N (',. R 10F(2).) ;he Debtor
Banks have appealed from the 0eave $r,er. (+ee Hare
CC'B Decl. R 2=; Hare PBT Decl. R 2=.)

10 Article 50(E)(i) of the ?CCB Act states:
;he Governor, the Deputy Governor, the
appointed Directors, officers and employees of
the Bank shall be immune from legal process
with respect to acts performed by them in their
official capacity e:cept when the Bank waives this
immunity.

5. The +ata& Action

In June 2K, 201F, fifty-one PB; depositors and seventeen
CCIB depositors (the MSatay ClaimantsN) brought an
action in the High Court against Conservator Directors
Martin Dinning, Hudson Carr, Shawn Williams, @obert
Miller and ?CCB (the MSatay DefendantsN). (Hare PBT
Decl. R 32.) ;heir statement of claim (the M+ata& +tatement
of Claim?N Hare CC'B Decl., ?:. D) alleged the same
set of facts as the Complaints and the De(tors Ban)s>
+tatement of Claim, but asserted claims belonging to the
Debtor Banks' depositors rather than the Debtor Banks.
In the +ata& +tatement of Claim, the Satay Claimants
asserted that they opened bank accounts with the Debtor
Banks (+ata& +tatement of Claim R =), and that ?CCB
placed the Parent Banks in conservatorship on August
12, 2013 pursuant to its emergency powers under the
?CCB Act, and appointed the four individual defendants
as Conservator Directors of the Parent Banks. (+ee i,.
R F.) ;he Satay Claimants alleged that as a result of
the assumption of control over Parent Banks by the
Conservator Directors, the Conservator Directors became
,e facto directors of the Debtor Banks and breached
their duties to the Satay Claimants by, inter alia, failing
to ensure the safety and security of their deposits and
the Debtor Banks' property. (',. RR 2=D2E.). ;he Satay
Claimants further contended that Conservator Martin
Dinning misrepresented that their deposits were safe and
that they could continue to trade with their accounts.
(',. R 2E(h).) As a result, the Satay Claimants claimed



700

VIEWS FROM THE BENCH, 2018

In re National Bank of Anguilla (Private Banking Trust) Ltd., 580 B.R. 64 (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1#

that they could not access their funds deposited with
the Debtor Banks (i,. R 2K), and under the @esolution
Plan of 201F, the assets of the Debtor Banks, including
the Satay Claimants' deposits, were transferred to the
newly constituted NCBA in breach of the Anguillan
Constitution and the ?uropean Convention on Human
@ights. (',. R 2C.) ;he Satay Claimants further alleged that
the Satay Defendants knowingly assisted the Government
of Anguilla in depriving the ,#%  Satay Claimants of their
money. (',. R 30.) ;he Satay Claimants sought a money
judgment in the sum of <ST13,02K,K=F.1E together with
interest from August 2013 in accordance with the terms of
their accounts. (',. at K.)

;he Satay Defendants filed an application on August 12,
201F seeking a declaration that the High Court lacked
jurisdiction based on the Satay Defendants' statutory
immunity. (+ee *u,.ment, dated Feb. 22, 201E (the M+ata&
*u,.mentN), CC'B Compl., ?:. A RR CD10.) ;he Satay
Defendants contended that ?CCB was immune from suit

under Article 50(2) of the ?CCB Act 11  (i,. R 10), and
that the individual defendants were immune from suit
pursuant to one or more of ?CCB Act Articles 50(E), andU

or 5B(1)(vii). 12  ;he thrust of the individual defendants'
position was that they acted under the mandate of ?CCB
to stabili>e the Anguillan banking system, and that their
actions included the management and control of the
Debtor Banks. (+ee i,. RR 11D13.) In the other hand,
the Satay Claimants claimed that the defendants acted
without authority in managing and controlling the Debtor
Banks (see i,. R 1=), and that they were therefore not
entitled to immunity. (',. RR 30D31.)

11 Article 50(2) of the ?CCB Act provides:
;he Bank, its property and its assets, wherever
located and by whomsoever held, shall enjoy
immunity from every form of judicial process
e:cept to the e:tent that it e:pressly waives its
immunity for the purpose of any proceedings or by
the terms of any contract.

12 Article 5B(1)(vii) is part of the 1CC3 amendments to
the ?CCB Act, and is anne:ed to the Braithwaite
CC'B Declaration as ?:hibit B. It grants ?CCB
authority Mto appoint such persons and to establish
such companies or corporations as it considers
necessary to assist in the performance of the functions
conferred [under Article 5B]; and the provisions of
Article 50 [e..., immunity from suit] shall apply to
such persons, companies or corporations[.]N

In February 22, 201E, the High Court issued the
Satay Judgment and held that the Satay Defendants
had acted ultra vires. Although ?CCB could, under
appropriate circumstances, e:ercise control over the
financial institutions it regulated (e..., the Parent Banks),
the High Court found that it could only Minvestigate the
affairsN of the affiliated financial institutions, here, the
Debtor Banks. (',. RR 33, F=, FF). ;he High Court found
that ?CCB and the individual defendants had e:ceeded
their powers with respect to the Debtor Banks, including
by hiring and laying off the Debtor Banks' officers
and employees and replacing them with the Conservator
Directors, and by sending letters to the Debtor Banks'
depositors regarding the restrictions on their withdrawals
and the revisions of the interest rates on their deposits. (',.
RR F1DF2.).

Since the Satay Defendants did not possess the authority
to act as they did with respect to the Debtor Banks, the
High Court concluded that immunity under Article 50
did not apply. (',. R FE) ;he High Court further found
that the applicability of Article 5F, which immuni>es acts
taken in good faith and without negligence, could only
be determined Mafter a full ventilation of the facts of
the case.N (',. R FC.) ;he Satay Defendants' jurisdictional
objection was therefore Mrefused,N and they were directed
to serve their defense. (',. R E0.) ;he +ata& *u,.ment did
not address whether the Parent Banks could have lawfully
taken the challenged actions in their capacities as sole
shareholders of the Debtor Banks. (Hare CC'B Decl. R
31; Hare PBT Decl. R 35.) ?CCB and the Conservator
Directors applied for leave to appeal from the +ata&
*u,.ment, and their ,$&  application was granted on
April 11, 201E. (Hare CC'B Decl. R 2C; Hare PBT Decl. R
33.) ;he appeal is pending.

6. Application for *u,icial Review

In March 10, 201E, the Debtor Banks filed an application
for leave to apply for judicial review (the M*u,icial Review
Application,N Brathwaite CC'B Decl., ?:. F) against the
Chief Minister of Anguilla, the Attorney General of
Anguilla in his official capacity as a legal representative of
the Government of Anguilla, Gary Moving, the receiver
of the Parent Banks and ?CCB. ;he *u,icial Review
Application alleged that as part of the @esolution Plan, in
or around April 201F, ?CCB and the @eceiver agreed to
transfer certain of the Parent Banks' liabilities (including
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their liabilities for deposits up to ?CT2.K million) and an
e9ual amount of assets to NCBA. (',. RR 10(2)(i)D(ii).) At
around the same time, the House of Assembly in Anguilla
granted the Government of Anguilla money to fund two
trusts (the M;rustsN) to protect the Parent Banks' large
depositors, defined as those depositors whose deposits
e:ceeded ?CT= million. (',. R 10(2)(iii).) ;he intention was
to fulfill the policy under which NCBA would assume
the Parent Banks' liability to their depositors up to ?C
T2.K million while the balance of the deposits would
be protected by the ;rusts, thereby fully protecting the
Parent Banks' depositors. (',. RR 11D12.)

;he *u,icial Review Application claimed, in substance,
that the respondents unfairly discriminated against the
Debtor Banks by guarantying repayment of deposits of all
onshore depositors but not of offshore depositors, who are
non-residents of Anguilla. More specifically, the *u,icial
Review Application alleged that based on the upstreaming
of the funds, the Debtor Banks were depositors of
the Parent Banks (i,. R 1=), and that, accordingly, the
Debtor Banks should have received similar protection
for their deposits. Nevertheless, the liability for the
Debtor Banks' deposits was not transferred to NCBA,
and the Debtor Banks were e:cluded from eligibility for
payments from the ;rust. (',. RR 15D2=.) As a result, and
through the *u,icial Review Application, the Debtor Banks
sought judicial review of various actions and decisions
(collectively, the MDecisionsN) that resulted in this alleged
discriminatory treatment (see i,. 32D3=), the cumulative
effect of which e:cluded the Debtor Banks' deposits from
the protection up to ?CT2.K million per deposit and
eligibility for protection under the ;rusts. (',. R 35.)
Among other things, the Debtor Banks argued that the
respondents had discriminated against similarly situated
creditors of the Parent Banks notwithstanding contrary
e:pectations based on ?CCB's promises and assurances to
the Debtor Banks that it would protect their deposits. ;he
Debtor Banks also claimed that the defendants mistakenly
considered the legally irrelevant fact that the Debtor
Banks' depositors were non-Anguillan residents, and that
they ignored the fact that the Debtor Banks, as depositors
of the Parent Banks, were domestic depositors.N (',. RR 3ED
E=.) ;he Debtor Banks therefore sought (1) a declaration
that the Decisions were unlawful, and orders 9uashing
the Decisions; (2) a declaration that ?CCB and the Chief
Minister must effect the transfer of the liability for the
Debtor Banks' deposits in the sum of ?CT2.K million per
deposit to NCBA; and (3) a declaration that the Debtor

Banks' deposits with the Parent Banks must receive the
same treatment and protections under the ;rusts from
the Chief Minister and the @eceiver as the Parent Banks'
other, similarly situated, depositors. (',. RR KEDC1.)

;he Debtor Banks e:pressly re9uested ?CCB's consent
for a stay of the *u,icial Review Application until the
final determination ,$1  of these Adversary Proceedings
and the <.S. Proceedings, but consent was not granted.
(%ontaine PBT Decl. R 35; %ontaine CC'B Decl. R 3=.) In
May 25, 201E, the High Court dismissed ?CCB's and the
@eceiver's application for an adjournment and ordered
that they provide reasons for their opposition to a stay
of the *u,icial Review Application. (%ontaine PBT Decl.
R 35; %ontaine CC'B Decl. R 3=.) ;he Attorney General,
representing himself and the Government of Anguilla,
did not oppose the stay of the Judicial @eview. (%ontaine
PBT Decl. R 35; %ontaine CC'B Decl. R 3=.) In June
1=, 201E, the High Court stayed the Judicial @eview
(Hare CC'B Decl., ?:. ?), until the earlier of either a
Mfinal determinationN in these Adversary Proceedings or
a final settlement agreement between the parties to these
Adversary Proceedings.

29 6;e -otions to 2is+iss
;he Defendants seek to dismiss the Adversary
Proceedings on several grounds. Some of the grounds for
dismissal are asserted by all Defendants, while others are
asserted independently by some Defendants only.

2. Dismissal +ou.ht (& All Defen,ants

;n,er %orum Non Conveniens 13

13 For the Defendants' Motions to Dismiss? see ECCB
(PBT) Memo at 25D31; NBA Memo at 11D1C; NCBA
(PBT) Memo at CD10; CCB Memo at 13D22; ECCB
(CC'B) Memo at 25D31; NCBA (CC'B) Memo at K.
For the Plaintiffs' responses, see PBT Resp. to ECCB
at 21D32; PBT Resp. to NBA at 31; PBT Resp. to
NCBA at 10; CC'B Resp. to ECCB at 2=D35; CC'B
Resp. to CCB at 31; CC'B Resp. to NCBA at C.

?ach of the Defendants asserts that these Adversary
Proceedings should be dismissed on grounds of forum non
conveniens because, inter alia, the parties are Anguillan
entities and Anguilla is the most convenient forum for
the Plaintiffs' claims. ;he Defendants argue that the
Debtor Banks are merely forum shopping by filing their
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claims in this Court in order to avoid constructive
fraudulent transfers under the Bankruptcy Code, a claim
not recogni>ed under Anguillan law. In response, the
Plaintiffs argue that dismissal is not warranted given,
among other things, that many of the transfers at issue
occurred in New York and the Anguillan High Court
authori>ed the Plaintiffs to commence actions in foreign
jurisdictions and recently issued a stay on the *u,icial
Review Application pending the outcome of the Adversary
Proceedings. In addition, the Plaintiffs urge denial of the
motion to dismiss precisely because Anguillan law does
not recogni>e a claim based on a constructive fraudulent
transfer.

2. Dismissal +ou.ht (& ECCB ;n,er
the %orei.n +overei.n 'mmunities Act

an, for 0ac) of Personal *uris,iction 1=

1= For ?CCB's Motions to Dismiss? see ECCB (PBT)
Memo at 1CD25; ECCB (CC'B) Memo at 13D1C. For
the Plaintiffs' responses, see PBT Resp. to ECCB at CD
1E; CC'B Resp. to ECCB at 10D20.

?CCB contends that it is immune from suit in the <nited
States under the Foreign Sovereign Immunities Act (the
MFSIAN) because it is a foreign agency or instrumentality
and the commercial activity e:ception to the FSIA does
not apply. In response, the Plaintiffs allege that ?CCB's
activities with respect to the Debtor Banks were nothing
more than ordinary banking commercial activities under
the FSIA, which occurred or had a direct effect in the
<nited States given, among other things, the transfers to
and from a <nited States bank account and the presence
of numerous injured depositors in the <nited States.

,$2  ?CCB further asserts that the Court lacks personal
jurisdiction over it because the Debtor Banks have not
satisfied their burden to show that ?CCB has Mminimum
contactsN with New York. ?CCB argues that the Plaintiffs
have shown neither general nor specific jurisdiction
because its limited involvement in the transfers to New
York do not satisfy the re9uired burden. In response,
the Debtor Banks contend that minimum contacts need
not be established once jurisdiction under the FSIA and
proper service have been established, but that, in any
event, ?CCB has numerous specific contacts with New
York and with the <nited States generally.

5. Dismissal +ou.ht (& NCBA? NBA an, CCB ;n,er
'nternational Comit&? Non@EAtraterritorialit& of

the Provisions of Ban)ruptc& Co,e? the Act of +tate
Doctrine? an, for %ailure to +tate a Claim un,er

+ections 997 an, 973(,) of the Ban)ruptc& Co,e 15

15 For NCBA, NBA and CCB's Motions to Dismiss? see
NBA Memo at 1CD2E; NCBA (PBT) Memo at CD
10, 1=, 1KD20, 23D2=; CCB Memo at 22D2C; NCBA
(CC'B) Memo at K, 11D13, 1FD1E. For the Plaintiffs'
responses, see PBT Resp. to NBA at 13D32; PBT Resp.
to NCBA at 5DF, CD11; CC'B Resp. to CCB at 13D22,
2ED32; CC'B Resp. to NCBA at 5D10.

NCBA, NBA and CCB alternatively contend that
concerns of international comity warrant staying the
Adversary Proceedings pending the outcome of the
proceedings in Anguilla. ;he Debtor Banks assert that a
stay should not be granted because, among other things,
the High Court has stayed the *u,icial Review Application
pending the outcome of these Adversary Proceedings.

NCBA, NBA and CCB further argue that the transfers
that the Debtor Banks seek to avoid and recover under
provisions of the Bankruptcy Code and the New York
Debtor Creditor Aaw (the MNYDCAN) are foreign, rather
than domestic transfers. Because the avoidance provisions
of the Bankruptcy Code and the NYDCA allegedly do not
apply e:traterritorially, the Plaintiffs cannot seek to avoid
the foreign transfers under these provisions.

In response, the Plaintiffs assert that the focus of
the Congressional concern, to which a court must
look in determining whether application of a statute
is e:traterritorial, with regards to the avoidance and
recovery provisions of the Bankruptcy Code, is on the
initial transfers that deplete the bankruptcy estate, and not
on the recipient of the transfers. ;he Plaintiffs thus assert
that the focus should be on where the transfers occurred
and whether, as here, title transferred in the <nited States.
Since, as the Plaintiffs argue, the transfers are domestic,
the Adversary Proceedings should not be dismissed. But
the Plaintiffs further contend that should the Court find
that the transfers were foreign, Congress has shown a
clear intent that the Bankruptcy Code's avoidance powers
apply e:traterritorially, and that similar public policy
reasons favor applying the provisions of the NYDCA
e:traterritorially. Accordingly, the Plaintiffs contend that
the provisions should apply to the contested transfers.
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NCBA, NBA and CCB also assert that this Court cannot
reach the merits of this case because the act of state
doctrine precludes the Court from adjudicating a case
based on allegations that a foreign banking regulator (i.e.,
?CCB) violated its own laws in its own territory. ;he
Plaintiffs, on the other hand, contend that the challenged
actions occurred in the <nited States and are commercial
in nature, and are not subject to the act of state defense.

NBA, CCB and NCBA further contend that the Plaintiffs'
claims under section 550 of the Bankruptcy Code fail
because there is no viable avoidance claim in these
cases ,$3  as a basis for recovery under that section,
and the disallowance claim under section 502(d) is
premature because they have not filed claims that could
be disallowed.

In response, the Debtor Banks argue that their section
550 claims are proper because they have stated legally
sufficient avoidance claims, and the section 502(d) claim
is not premature because the bar date for filing claims has
not passed. Indeed, it has not even been set.

6. Dismissal +ou.ht (& NCBA for %ailure
to +tate Claims for Relief ;n,er +ections

96B an, 966 of the Ban)ruptc& Co,e 1F

1F For NCBA's Motions to Dismiss? see NCBA (PBT)
Memo at 10D1K; NCBA (CC'B) Memo at KD13. For
the Plaintiffs' responses, see? PBT Resp. to NCBA at
FDK; CC'B Resp. to NCBA at FDK.

NCBA contends that the Plaintiffs fail to state claims for
relief under sections 5=K and 5== of the Bankruptcy Code
and the NYDCA because (i) the Plaintiffs fail to allege
with sufficient detail pre-petition transfers from the parent
defendant (i.e., NBA and CCB, respectively) to NCBA on
April 22, 201F, including their amount, and the specific
funds and assets at issue; and (ii) the Plaintiffs' allege
that they retained their e9uitable interests in the Funds
both before and after the alleged transfers, and hence,
fail to allege a transfer of an interest in their property.
;he Plaintiffs counter that they have pled the re9uisite
details for the fraudulent transfer claims, and given the
broad definition of Mtransfer,N a transfer of the Debtor
Banks' legal title in the Funds occurred when the funds
were deposited into the Parent Banks' BofA accounts.

Because we conclude that these Adversary Proceedings
should be stayed based on forum non conveniens and
international comity, we decline to decide any other issues
raised by the Motions to Dismiss. +ee +inochem 'nt>l Co.
0t,. v. Mala&sia 'nt>l +hippin. Corp., 5=C <.S. =22, =25,
12E S.Ct. 11K=, 1FE A.?d.2d 15 (200E) (concluding that a
court may dismiss an action based on forum non conveniens
without first deciding other threshold objections such as
subject matter jurisdiction or personal jurisdiction). If
these cases return here after decisions by the courts in
Anguilla, those remaining arguments can be dealt with
then.

'''9 2'SC3SS'/1

*9 6;ese Cases S;ould Be Stayed Based on Forum Non
Conveniens

All of the Defendants in these Adversary Proceedings
move to dismiss or stay these cases based on forum non
conveniens. ;he Plaintiffs and all of the Defendants are
citi>ens of or domiciled in Anguilla. ;here is litigation
pending in the courts of Anguilla between all of these
parties, and, indeed, the Anguilla Initial Proceedings and
the Satay Action were pending before these Adversary
Proceedings were filed in New York. No one disputes
that the Anguilla High Court has personal and subject
matter jurisdiction over the parties. Ine might be inclined
to ask the obvious 9uestionLwhy did the Plaintiffs
file these cases here if all of the foregoing is trueV
;he obvious answer is that the Plaintiffs believe that
certain causes of action can be asserted here that cannot
be asserted in AnguillaLspecifically, the constructive
fraudulent transfer claims under federal and New York
law that, according to the Plaintiffs, have no counterpart
and cannot be asserted under Anguilla law. ;he Plaintiffs'
counsel nevertheless acknowledged that the reme,& that
the Plaintiffs seek in these cases is available through their
breach of fiduciary duty and actual fraudulent transfer
causes of ,$4  action, already pending in Anguilla. (;r.
at 10E:1=D2=.) Assuming that the Plaintiffs' Complaints
have properly stated causes of action for constructive
fraudulent transfers (or, could be amended to do so), does
that re9uire that the forum non conveniens motions should
be deniedV ;he Court concludes below that the availability
here of causes of action that are not available in Anguilla
does not re9uire denial of the Motions to Dismiss, but
that a stay of these Adversary Proceedings rather than
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dismissal is appropriate. Depending on the disposition
of the cases in Anguilla, it may be appropriate for the
Plaintiffs to return to this Court to seek resolution of
any of the claims in the Complaints that are not resolved
by the Anguilla courts, are not precluded by recognition
and enforcement of judgments in Anguilla, and are not
subject to dismissal for the additional reasons urged by the
Defendants in the Motions to Dismiss before the Court.

2. 0e.al Principles of %orum Non Conveniens

[1]  [2]  [3] ;he doctrine of forum non conveniens Mis a
discretionary device permitting a court in rare instances
to dismiss a claim even if the court is a permissible venue
with proper jurisdiction over the claim.N <iwa v. Ro&al
Dutch Petroleum Co., 22F F.3d KK, 100 (2d Cir. 2000)
(internal citation and 9uotation marks omitted). Whether
to dismiss an action on forum non conveniens grounds is a
decision that M Wlies wholly within the broad discretion of
the [ ] courtX and should be reversed only if Wthat discretion
has been clearly abused.X N Pere.rine M&anmar 0t,. v.
+e.al, KC F.3d =1, =F (2d Cir. 1CCF) (9uoting +cottish
Air 'nt>l? 'nc. v. British Cale,onian -rp.? P0C, K1 F.3d
122=, 1232 (2d Cir. 1CCF)). A court may dismiss an action
under forum non conveniens Mwhen considerations of
convenience, fairness, and judicial economy so warrant.N
Ma.i CC'? 'nc. v. +ato ,ella Citta ,el =aticano, E1= F.3d
E1=, E20 n.F (2d Cir. 2013) (citation omitted).

[4]  [!]  ["] In the Second Circuit, courts apply a
three-step process to determine whether to dismiss an
action for forum non conveniens. 'ra.orri v. ;nite,
Techs. Corp., 2E= F.3d F5, E3DE= (2d Cir. 2001). First,
the court must Mdetermine[ ] the degree of deference
properly accorded [to] the plaintiff's choice of forum.N
NoreA Petroleum 0t,. v. Access 'n,us.? 'nc., =1F F.3d
1=F, 153 (2d Cir. 2005) (citing 'ra.orri, 2E= F.3d at
E3). Second, Mafter determining whether the plaintiff's
choice is entitled to more or less deference,N the court
must determine Mwhether an ade9uate alternative forum
e:ists.N 'ra.orri, 2E= F.3d at E3. ;hird, the court must
Mthen balance a series of factors involving the private
interests of the parties in maintaining the litigation in
the competing fora and any public interests at stake.N
<iwa, 22F F.3d at 100 (citing -ulf $il Corp. v. -il(ert,
330 <.S. 501, 50KD0C, FE S.Ct. K3C, C1 A.?d. 1055 (1C=E)).
MIn considering these factors, the court is necessarily
engaged in a comparison between the hardships defendant

would suffer through the retention of jurisdiction and
the hardships the plaintiff would suffer as the result of
dismissal and the obligation to bring suit in another
country.N 'ra.orri, 2E= F.3d at E=. ;he law presumes
that the plaintiff's choice of forum is ade9uate, and the
defense must overcome a Mheavy burdenN to have the case
dismissed on forum non conveniens grounds. +inochem,
5=C <.S. at =30, 12E S.Ct. 11K=; <iwa, 22F F.3d at 100;
see also -il(ert, 330 <.S. at 50K, FE S.Ct. K3C (stating
that Munless the balance [of the factors] is strongly in
favor of the defendant, the plaintiff's choice of forum
should rarely be disturbedN); 'ra.orri, 2E= F.3d at E=D
E5 (e:plaining that M[a] defendant does not carry the day
simply by showing the e:istence of an ade9uate alternative
forum. ,$!  ;he action should be dismissed only if the
chosen forum is shown to be genuinely inconvenient
and the selected forum significantly preferableN). For the
reasons discussed below, the Court concludes that the
factors cited by the 'ra.orri court strongly favor staying
these Adversary Proceedings on grounds of forum non
conveniens.

3. De.ree of Deference to the Plaintiff>s Choice of %orum

[#] Courts measure the degree of deference owed to
a plaintiff's choice of forum on a sliding scale; the
more it appears that the plaintiff's choice of a <nited
States forum was motivated by forum shopping reasons,
the less deference the plaintiff's choice commands, see
'n re Ar(itration (etween Mone.as/ue De Reassurances
+.A.M. v. Na) Nafto.aD of ;)raine, 311 F.3d =KK, =CK
(2d Cir. 2002); 'ra.orri, 2E= F.3d at E1, because Mit
Wis much less reasonableX to presume that the choice
was made for convenience.N 'ra.orri, 2E= F.3d at E1
(9uoting Piper Aircraft Co. v. Re&no, =5= <.S. 235,
25F, 102 S.Ct. 252, E0 A.?d.2d =1C (1CK1)); see also
Mone.as/ue De Reassurances, 311 F.3d at =CK (holding
that M[a] domestic petitioner's choice of its home forum
receives great deference, while a foreign petitioner's choice
of a <nited States forum receives less deferenceN). MIn
such circumstances, a plausible likelihood e:ists that
the selection was made for forum-shopping reasons ....N
'ra.orri, 2E= F.3d at E1. ?ven if forum shopping reasons
did not inform the foreign plaintiff's decision to file an
action in a <.S. court, Mthere is nonetheless little reason to
assume that it is convenient for a foreign plaintiff.N ',.
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[$]  [%] In determining the degree of deference to be
afforded to a foreign plaintiff's choice of a <nited
States forum, courts consider various factors to ascertain
whether the plaintiff's forum choice was motivated by
convenience or instead by the desire to forum shop.
+ee NoreA, =1F F.3d at 155 (citing 'ra.orri, 2E= F.3d
at E2). ;hese include M[1] the convenience of the
plaintiff's residence in relation to the chosen forum, [2]
the availability of witnesses or evidence to the forum
district, [3] the defendant's amenability to suit in the
forum district, [=] the availability of appropriate legal
assistance, and [5] other reasons relating to convenience
or e:pense.N 'ra.orri, 2E= F.3d at E2. Circumstances
indicative of forum shopping include M[1] attempts to win
a tactical advantage resulting from local laws that favor
the plaintiff's case, [2] the habitual generosity of juries in
the <nited States or in the forum district, [3] the plaintiff's
popularity or the defendant's unpopularity in the region,
or [=] the inconvenience and e:pense to the defendant
resulting from litigation in that forum....N ',.

[1&] Here, the Plaintiffs' choice of forum was not
motivated by convenience. ;he Debtor Banks were
incorporated in Anguilla, do not operate in the <nited
States (other than having accepted <.S. dollar deposits
that were deposited in the Parent Banks' New York bank
accounts), and their Administrator, Mr. ;acon resides
in ?ngland. (Tacon PBT Decl. R =.) ;he Conservator
Directors, the key witnesses in these cases, reside in
Anguilla, the ?astern Caribbean or Aondon, (;r. at 5F:12D
20), and aside from banking documents in New York,
access to which does not appear to present any difficulties
even if the suits were pursued in Anguilla, all of the
evidence and witnesses for these cases are located in the
?astern Caribbean or elsewhere, but not in the <nited
States. Finally, the Defendants are amenable to suit in
AnguillaLthe Plaintiffs had already sued the Defendants
in Anguilla as part of the Anguilla Initial Proceedings
before they commenced these Adversary Proceedings,
,$"  and the all parties are represented by legal counsel

there.

Instead, the choice of a New York venue was an e:ercise
in forum shopping. Despite the Plaintiffs' arguments
that this forum is convenient and their lawsuits have
New York connections, they initially sued these same
defendants in Anguilla to impress a trust, and ultimately,
recover the same Funds. ;he Plaintiffs commenced the
Adversary Proceedings only after the Anguillan High

Court issued the 0eave $r,er, stymying their efforts to
recover on substantially similar claims. ;he High Court
refused to lift the stay to allow the Plaintiffs to proceed
against the Parent Banks based on the Plaintiffs' failure
to join the Conservator Directors, and the Plaintiffs then
commenced these Adversary Proceedings in this venue
rather than join the Conservator Directors in the Anguilla
Initial Proceedings. ?ven giving the Plaintiffs the benefit
of the doubt, they freely admit that they are pursuing
these Adversary Proceedings because MAnguillan law
does not recogni>e certain claims for which recovery is
sought.N (PBT Resp. to ECCB at 2F.) Accordingly, the
Plaintiffs' selection of New York as a forum is not entitled
to any deference.

;he Plaintiffs' $pposition authority is distinguishable.
In +)an.a Ener.& E Marine 0t,. v. Arevenca +.A.,
KE5 F.Supp.2d 2F=, 2FE (S.D.N.Y. 2012), aff>,, 522
Fed.App:. KK (2d Cir. 2013) (summary order), the
plaintiff, a Nigerian company, agreed to buy oil from
the defendants, state-owned Hene>uelan entities. ;heir
agreement provided that all payments would be made in
<.S. dollars to the seller's agent's bank account in New
York. ',. After the plaintiff made the payments but did
not receive the oil, it sued in New York federal court for
a refund. ',. at 2FEDFK. ;he defendants moved to dismiss,
inter alia, based on forum non conveniens. ;he district
court concluded that the plaintiff's choice of forum was
entitled to considerable (but not ma:imum) deference. ',.
at 2E3. ;he transaction had a (ona fi,e connection to New
York based on the transfer of millions of dollars to a New
York bank account where it Mdisappeared down the rabbit
hole in New York, and Skanga wishes to follow it.N In
addition, the plaintiff would likely have to seek discovery
from the seller's New York banks and its <nited States
operations. ',.

In these Adversary Proceedings, while the Complaints
refer to transactions between the Debtor Banks and the
Defendants that have connections to New York and the
<nited States, these connections do not overcome the
Court's conclusion that the Plaintiffs' choice of a New
York forum is not entitled to deference. At bottom, the
New York venue was the Plaintiffs' second choice, not
their first, and unlike in +)an.a, the Plaintiffs were already
seeking the same relief for the same wrongs in the foreign
forum. In addition, and as discussed below, the Plaintiffs'
detailed pleadings indicate that they know the path taken
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by the Funds, and the relevant evidence is primarily
located in Anguilla, not New York.

5. EAistence of an A,e/uate Alternative %orum

[11]  [12]  [13]  [14] MAn alternative forum is ordinarily
ade9uate if (1) the defendants are amenable to service
of process there and (2) the forum permits litigation
of the subject matter of the dispute.N Mone.as/ue De
Reassurances, 311 F.3d at =CC (citation omitted). M[;]he
availability of an ade9uate alternative forum does not
depend on the e:istence of the identical cause of action
in the other forum.N Capital Currenc& EAchan.e? N.=.
v. Nat>l <estminster Ban) P0C, 155 F.3d F03, F10 (2d
Cir. 1CCK). Furthermore, the fact that the law of the
alternative forum is less favorable does not ,$#  weigh
against dismissal. Piper, =5= <.S. at 255 n.22, 102 S.Ct.
252; Cortec Corp. v. Erste Ban) Ber $esterreichischen
+par)assen A- ('n re Erste Ban)), 535 F.Supp.2d
=03, =11D12 (S.D.N.Y. 200K) (holding that Croatian
commercial law controlled and that plaintiffs' concerns
that Croatia did not recogni>e tortious interference with
business claims did not render Croatia an inade9uate
alternative forum); 0a+ala v. Ban) of C&prus Pu(. Co.,
510 F.Supp.2d 2=F, 255D5F (S.D.N.Y. 200E) (finding
Cyprus to be an ade9uate alternate forum although claims
for aiding and abetting a breach of fiduciary duty and
breach of implied duty of good faith and fair dealing
are not recogni>ed by Cypriot courts); %usto) v. Ban/ue
Populaire +uisse, 5=F F.Supp. 50F, 51= (S.D.N.Y. 1CK2)
(MApart from precedent, there is a strong policy reason
for rejecting plaintiff's argument that forum non conveniens
does not apply whenever a plaintiff alleges a federal
cause of action. If such were the rule, a plaintiff, by
the simple device of alleging even a colorable federal
claim, could effectively prevent consideration by the court
of a forum non conveniens dismissal no matter how
inconvenient plaintiff's chosen forum and regardless of
how burdensome such litigation would be upon our courts
and citi>ens. Such a per se rule would conflict with the
hallmarks of the forum non conveniens doctrineLnamely,
its fle:ibility and the wide discretion which it invests in the
trial judgeN). ;o be inade9uate, the reme,& offered must
be clearly unsatisfactory, such as where the alternative
forum does not permit litigation of the subject matter of
the dispute. Piper, =5= <.S. at 255 n.22, 102 S.Ct. 252.

Here, Anguilla is an ade9uate alternate forum. First, the
parties do not contest, and this Court has previously
found, that the Anguillan courts are competent to
adjudicate disputes. +ee 'n re HB0+? 0.P.? =FK B.@. F3=,
F=0 (Bankr. S.D.N.Y. 2012) (e:plaining that Mthe courts of
Anguilla are available and competent to adjudicate these
issues. ;here is no need for this Court to inject itself into
proceedings that have already been or can be handled
in AnguillaN). Further, the Plaintiffs initially sued the
Parent Banks and NCBA in Anguilla in connection with
the subject matter of this dispute, and cannot, therefore,
contend that the Anguillan forum is inade9uate. +au,
v. P'A 'nvs. 0t,., No. 0E Civ. 5F03(N@B), 200E WA
==5E==1, at Y3 (S.D.N.Y. Dec. 1=, 200E) (MHaving already
commenced a lawsuit against PIA regarding the same
subject matter in the High Court of Justice of the British
Hirgin Islands ... plaintiff cannot suggest that the British
Hirgin Islands courts lack general competencyN) While it
is true that ?CCB had not been sued by the Plaintiffs
in Anguilla before the filing of the PB; Adversary
Proceeding on December 1F, 201F, the Plaintiffs sought
leave to do so on March 10, 201E by filing the *u,icial
Review Application in Anguilla. By the time the CCIB
Adversary Proceeding was filed on May 1, 201E, the
Plaintiffs had brought suit against all of the Defendants in
Anguilla, and thus, can hardly contend that the Anguillan
forum is inade9uate.

Second, although Anguillan law does not recogni>e a
claim to avoid and recover a constructive fraudulent
transfer, this does not render the Anguillan forum
inade9uate. Piper, =5= <.S. at 2=E, 102 S.Ct. 252
(e:plaining that M[t]he Court of Appeals erred in holding
that plaintiffs may defeat a motion to dismiss on the
ground of forum non conveniens merely by showing that
the substantive law that would be applied in the alternative
forum is less favorable to the plaintiffs than that of the
present forum. ;he possibility of a change in substantive
law should ordinarily not be given conclusive or even
substantial weight in the forum non conveniens in9uiry.N)
,$$  Moreover, the Anguillan Fraudulent Dispositions

Act does provide a remedy to avoid and recover

intentional fraudulent transfers, 1E  and the Plaintiffs can
prove their cases, they will be able to recover the same
reme,& as if they proceeded under the Bankruptcy Code.

1E A copy of the Fraudulent Dispositions Act is
anne:ed as part of ?:hibit A to the Hare CC'B
Declaration. By its terms, it applies e:traterritorially
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to Mevery disposition of property ... whether or not the
property, the subject of the disposition, is situated in
Anguilla or elsewhere.N (Fraudulent Dispositions Act
O 2.) ;hus, it would reach transfers of property within
New York.

;hird, other causes of action asserted by the Plaintiffs in
the Anguillan Initial Proceedings also provide the same
remedy that the Plaintiffs are seeking in this CourtL
the recovery of the upstreamed funds and transferred
property. While the Plaintiffs have not asserted in
Anguilla, as they have in these Adversary Proceedings,
that ?CCB breached its fiduciary duties to the Debtor
Banks, was grossly negligent and aided and abetted the
Conservator Directors' breach of fiduciary duties, these
claims will presumably be governed by Anguillan law and

can be asserted in Anguilla. 1K  ;herefore, Anguilla is an
ade9uate alternate forum for the litigation of the subject
matter of the dispute.

1K ;he Plaintiffs' splitting of their causes of action
between the Anguillan High Court and this Court is
perple:ing. ;hey did not assert fraudulent transfer
claims in Anguilla, but asserted fraudulent transfer
claims based on Anguilla's Fraudulent Dispositions
Act in this Court. (+ee RR 1E3DCC; PBT Compl. RR 1KCD
21F.) In addition, the Plaintiffs did not assert a claim
that ?CCB had breached its fiduciary duties to the
Debtor Banks in any of the Anguillan proceedings,
but asserted those claims as well as gross negligence
and aiding and abetting breach of fiduciary duty
claims in this Court, (see RR 2==DE0; PBT Compl. RR
2F2DK5), despite the fact that these claims will likely
be determined under Anguillan law, including under
the ?CCB Act.

6. The Balancin. of Pu(lic an, Private %actors

[1!] In determining whether the doctrine of forum non
conveniens should be applied, a court should also consider
Mfactors of public interestN and the Mprivate interest[s] of
the litigant.N -il(ert, 330 <.S. at 50K, FE S.Ct. K3C. A
balancing of the Mprivate and public interest factors [must]
tilt[ ] heavily in favor of the alternative forum.N A(,ullahi
v. PfiDer? 'nc., 5F2 F.3d 1F3, 1KC (2d Cir. 200C); see also
Alfa,,a v. %enn, 15C F.3d =1, =5D=F (2d Cir. 1CCK). Here,
they do.

a. The Private %actors

[1"] In weighing the litigants' private interests, a court
should consider

[1] the relative ease of access to
sources of proof; [2] availability of
compulsory process for attendance
of unwilling, and the cost of
obtaining attendance of willing,
witnesses; [3] possibility of view
of the premises, if view would be
appropriate to the action; and [=] all
other practical problems that make
trial of a case easy, e:peditious and
ine:pensive.

-il(ert? 330 <.S. at 50K, FE S.Ct. K3C; accor, Blanco v.
Banco 'n,ustrial ,e =eneDuela? +.A.? CCE F.2d CE=, CK0
(2d Cir. 1CC3); Hos)in. v. TP- Capital M.mt.? 0.P. ('n
re Hellas Telecommunications (0uAem(our.) '' +CA),
555 B.@. 323, 3=K (Bankr. S.D.N.Y. 201F) (MHellas IIN)
(citations omitted).

As previously noted, the majority of the relevant evidence
is located or accessible in Anguilla but not in New
York. Difficulties in obtaining documents and witness
testimony support dismissal or a stay of litigation in
favor of the more convenient foreign forum. +ee ,$%
%;NB v. Ara( African 'nt>l Ban), =K Fed.App:. K01, K05
(2d Cir. 2002) (summary order) (dismissing a suit by an
American bank against Middle ?astern banks because
most of the documents were in Aondon, many witnesses
could not be compelled to testify in New York, and the
general cost of litigation was lower in Aondon); see also
%lorian v. Danaher Corp., FC Fed.App:. =E3, =E5 (2d Cir.
2003) (summary order) (finding that the district court
did not abuse its discretion by dismissing a products
liability action on forum non conveniens grounds when
virtually every fact witness was located in Canada, where
the accident occurred). Here, none of the witnesses, in
particular, the Conservator Directors, are located in the
<nited States or within this Court's subpoena power.
Moreover, the records of the Debtor Banks, the Parent
Banks, NCBA and ?CCB are presumably located in
Anguilla, but are certainly not located here. ;he only
relevant records within this jurisdiction are the various
bank records that are necessary to establish the transfers
and depict the flow of funds. However, the Plaintiffs



708

VIEWS FROM THE BENCH, 2018

In re National Bank of Anguilla (Private Banking Trust) Ltd., 580 B.R. 64 (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 22

already have this information, judging from the schedules
attached to the Complaints, and access to this proof for

use in Anguilla does not appear to present a problem. 1C

+ee +ei,el v. Ritter ('n re 1in(race Corp.), Adv. Pro.
No. 15-01=32 (SMB), 201E WA 13K052=, at YF (Bankr.
S.D.N.Y. Apr. 1E, 201E).

1C At oral argument, the Court 9uestioned the Plaintiffs'
counsel regarding the failure to allege the intentional
fraudulent transfers with the specificity (e..., date,
amount, identity of the transferee) re9uired by @ule
C(b) of the Federal @ules of Civil Procedure. Counsel
for the Plaintiffs responded that the Defendants have
the records and Mshould be able to figure it out,N but if
need be, the Plaintiffs Mwould be, of course, more than
happy to [amend the pleadings] and set forth all of
the transfers that comprised those amounts.N (;r. at
11C:FD1E.) It therefore appears that all parties already
have the records relating to the transfers.

Conversely, while the testimony of the Conservator
Directors and of ?CCB is crucial to these Adversary
Proceedings it would be difficult, if not impossible, to
procure their attendance in this Court. ;his litigation is
not simply a MdocumentN case where the Plaintiffs will
establish their prima facie case through the introduction
of business records. ;he Plaintiffs assert that ?CCB
breached its fiduciary duties to the Debtor Banks, was
grossly negligent and aided and abetted the Conservator
Directors' breach of their own fiduciary duties to the
Debtor Banks. (RR 2==D2E0; PBT Compl. RR 2F2DK5.)
In addition, the Anguillan High Court has ruled that
the Defendants may be entitled to immunity if the
Conservator Directors acted in good faith and without
negligence. Furthermore, the Conservator Directors'
business judgment may be an issue in connection with
the actions they took on behalf of the Parent Banks as
the sole shareholders of the Debtor Banks and as their
servicers under the PB; Service Agreement and the CCIB
Agreement for Service. All of the Conservator Directors
and ?CCB's actions took place in Anguilla or the ?astern
Caribbean, and their availability, the ability to compel
their attendance and the relative ease and access to proof
weigh heavily in favor of the Anguillan forum.

(. The Pu(lic %actors

[1#] In -il(ert, the court identified several public interest
factors that a court should consider when faced with

a motion to dismiss based on forum non conveniens.
;hese include (1) administrative difficulties relating to
court congestion; (2) imposing jury duty on citi>ens of
the forum; (3) having local disputes settled locally; and
(=) avoiding problems associated with the application of
foreign law. ,%&  330 <.S. at 50KD0C, FE S.Ct. K3C; accor,
Hellas '', 555 B.@. at 3=K (M;he public interest factors
include: (1) settling local disputes in a local forum; (2)
avoiding the difficulties of applying foreign law; and (3)
avoiding the burden on jurors by having them decide
cases that have no impact on their communityN) (citation
omitted). MNumerous courts have found that the public
interest factors often favor dismissal where there is a
parallel litigation arising out of the same or similar
facts already pending in the foreign jurisdiction.N Ar.us
Me,ia 0t,. v. Tra,ition %in. +ervs. 'nc., No. 0C Civ.
ECFF (HB), 200C WA 5125113, at YF (S.D.N.Y. Dec. 2C,
200C) (citing cases). In addition, Mdeferring to litigation
in another jurisdiction is appropriate where the litigation
is Wintimately involved with sovereign prerogativeX and
it is important to ascertain the meaning of another
jurisdiction's statute Wfrom the only tribunal empowered
to speak definitively.X N %i.ueire,o %erraD En.enharia ,e
Pro4eto 0t,a. v. Repu(lic of Peru? FF5 F.3d 3K=, 3C2 (2d
Cir. 2011) (9uoting 0ouisiana Power E 0i.ht Co. v. Cit& of
Thi(o,auA? 3F0 <.S. 25, 2KD2C, EC S.Ct. 10E0, 3 A.?d.2d
105K (1C5C)).

Here, the private factors weigh in favor of dismissal.
Parallel litigations are already pending in Anguilla,
although the Anguilla Initial Proceedings is currently
stayed against the Parent Banks. ;he Plaintiffs have
appealed from the 0eave $r,er, but it seems that they
can avoid the stay simply by joining the Conservator
Directors. In addition, these Adversary Proceedings arise
from the bailout of two Anguillan banks authori>ed, and
according to the Complaints, directed and controlled by
?CCB, an arm of the Anguillan State. ;he legality of
the actions taken by the Conservator Directors, including
the upstreaming of customer deposits and the transfer
of other property owned by the Debtor Banks to the
Parent Banks, and ultimately, to NCBA and possibly
?CCB, must be determined in accordance with the ?CCB
Act and applicable Anguillan law. Although Mthe need
to apply foreign law ... alone is not sufficient to warrant
dismissal,N Piper, =5= <.S. at 2F0 n.2C, 102 S.Ct. 252;
see also Boose& E Haw)es Music Pu(lishers? 0t,. v. <alt
Disne& Co.? 1=5 F.3d =K1, =C2 (2d Cir.1CCK) (MWhile
reluctance to apply foreign law is a valid factor favoring
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dismissal under -il(ert? standing alone it does not justify
dismissal.N), it may nevertheless be considered as part of
the balancing e9uation. +ee Mone.as/ue ,e Reassurances
+.A.M. v. NA1 Nafto.aD of ;)raine an, +tate of ;)raine?
15K F.Supp.2d 3EE, 3KE (S.D.N.Y. 2001) (MCourts have a
legitimate interest in avoiding the difficulty with 9uestions
of conflicts of law and the application of foreign law.N),
aff>,? 311 F.3d =KK (2d Cir. 2002).

In fact, the High Court has already addressed the
Defendants' claims of immunity under Anguillan law. ;he
+ata& court held that the Conservator Directors had acted
ultra vires, and were not entitled to statutory immunity
under Article 50 of the ?CCB Act. In addition, the
applicability of Article 5F immunity presented a 9uestion
of fact. ;he +ata& *u,.ment is on appeal. Furthermore,
the +ata& court did not address the Conservator Directors'
right to take the challenged actions in their capacities as
directors of the Parent Banks, sole shareholders of the
Debtor Banks, an issue that must also be decided under
Anguillan law, as is the Conservator Directors' authority
under the service agreements between the Debtor Banks
and the Parent Banks.

;he Anguillan High Court also addressed Article 5F in
the 0eave $r,er. It ruled that the De(tor Ban)s> +tatement
of Claim failed to allege lack of immunity under that
provision because the pleading did not assert that the
Conservator Directors had acted negligently and in bad
,%1  faith. ;he 0eave $r,er also concluded that it could

not determine whether immunity under Article 50(E)(i)
applied without further briefing from the parties because
it could not determine that Mthe reliefs being sought fall
outside that section on the basis that it constitutes a
civil right.N In contrast, the +ata& Court had ruled that
the Article 50 immunities raised in that case did not
apply because the Conservators had acted ultra vires. ;he
Debtor Banks have appealed from the 0eave $r,er.

;he issue of the Conservator Directors' and the
Defendants' immunity from suit has been a focal point
of litigation in the Anguillan proceedings, the Anguillan
decisions appear to be somewhat inconsistent, and the
immunity issues are on appeal in Anguilla. Moreover,
substantial resources have already been e:pended in
Anguilla to litigate these issues, and the outcome of these
Adversary Proceedings will depend on the overriding
9uestion of whether ?CCB, Anguilla's central bank and
a sovereign entity, appropriately e:ecuted a bank rescue

plan (i.e., the @esolution Plan) under Anguillan law for the
purpose of preserving the Anguillan banking system. Inly
the Anguillan courts are authori>ed to speak definitively
on these issues, and deference to those proceedings is
appropriate.

It is true that the <nited States has certain connections to
the Anguillan rescue plan. As alleged in the Complaints,
the Conservator Directors MupstreamedN the Debtor
Banks' funds to the Parent Banks in New York, although
the Debtor Banks' counsel indicated during oral argument
that the MupstreamedN funds were never in accounts

maintained by the Debtor Banks. 20  But even if all of
the transfers were domestic, the legality of the transfers
and the e:tent of the Defendants' liability in the face of
their assertions of immunity turn on interpretations of
Anguillan law. Anguilla, therefore, has an overwhelming
and stronger interest in determining the legality of those
actions and the e:tent of the Defendants' liability.

20 As noted, the CC'B Complaint also alleges that the
Morgan Stanley transfer from CCIB to CCB was
domestic, but CCIB does not appear to seek to
avoid and recover that transfer through its avoidance
claims.

Finally, the Plaintiffs have demanded a jury trial. When
a court has very little interest in adjudicating the claims
primarily due to the removed location of events and
the applicability of foreign law, this could create an
unnecessary burden on jurors. +tewart v. A,i,as A.-.,
1CCE WA 21K=31, at YE (S.D.N.Y. Apr. 30, 1CCE).

While the most common disposition where a forum non
conveniens motion is granted is dismissal of the case, a
stay rather than dismissal may be more appropriate when
the case may return to this Court following decisions
of the foreign courts. +ee Hellas '', 555 B.@. at 330.
;he international comity analysis in the ne:t section also
clearly supports a stay rather than dismissal under the
circumstances of this case.

B9 6;ese Cases S;ould Be Stayed Based on
'nternational Co+ity 4ending t;e /utco+e o< t;e
*nguilla (itigation

;he doctrines of forum non conveniens and international
comity are animated by many of the same concerns, and
are often raised together in motions to stay or dismiss. As
already e:plained above, the Court concludes that forum
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non conveniens supports staying both of these Adversary
Proceedings in favor of the courts in Anguilla. And
as e:plained in this section, application of international
comity leads to the same result.

,%2  ?ven if the Court has jurisdiction over all the parties
in these casesLan issue not fully resolved at this point
Lthe Court may choose not to e:ercise that jurisdiction
based on international comity principles. NBA and CCB
are the only defendants in these Adversary Proceedings
that moved to stay based on international comity in favor
of the Anguilla Initial Proceedings, the Satay Action, and
the Judicial @eview. But international comity principles
are well established and may be applied here to all of the
parties before the Court. Deference to pending foreign
proceedings and this Court's customary obligation to
e:ercise jurisdiction in cases otherwise properly within its
jurisdiction must be balanced. ;herefore, the Court must
decide whether international comity favors deferring, at
least in the first instance, to the PB; and CCIB foreign
main proceedings and to the Anguilla Aitigation.

;he 9uestion is particularly acute here because of
the circumstances revolving around these Adversary
Proceedings. CCIB and PB; were placed into
administration in Anguilla, the same Foreign
@epresentative was appointed in each of the Anguilla
Administrations, and after the Foreign @epresentative
filed the chapter 15 cases in this Court, the two
Anguilla Administrations were recogni>ed as foreign
main proceedings. ;he Foreign @epresentative then filed
chapter 11 cases for both CCIB and PB;, followed by
the filing of the two Adversary Proceedings that are the
subject of the pending Motions. ;he Anguilla Aitigation
involves the same parties as these Adversary Proceedings,
and the causes of action in the Adversary Proceedings
and the Anguilla Initial Proceedings and the Satay Action
arise from the same facts. ;he Anguilla Initial Proceedings
and the Satay Action were filed months before the
Adversary Proceedings in this Court, and the Anguilla
courts have personal and subject matter jurisdiction over
all of the parties. For the reasons e:plained below,
the Court concludes that international comity principles
warrant a stay of these Adversary Proceedings pending
the outcome of the Anguilla Aitigation. <nder the
present circumstances, staying these casesLrather than
dismissing themLis appropriate to preserve the Plaintiffs'
domestic causes of action while granting proper deference
to proceedings in the Anguilla courts. Depending on

the disposition of the Anguilla Aitigation, it may be
appropriate for the Plaintiffs to return to this Court to
seek resolution of any claims in the Adversary Proceedings
that are not resolved by the Anguilla courts and are not
precluded by recognition and enforcement of judgments
entered in Anguilla.

2. 'nternational Comit& Consi,erations

[1$] MComity, in the legal sense, is neither a matter
of absolute obligation, on the one hand, nor a mere
courtesy and good will, upon the other. But it is the
recognition which one nation allows within its territory
to the legislative, e:ecutive or judicial acts of another
nation, having due regard both to international duty and
convenience, and to the rights of its own citi>ens or of
other persons who are under the protection of its laws.N
Hilton v. -u&ot, 15C <.S. 113, 1F3DF=, 1F S.Ct. 13C,
=0 A.?d. C5 (1KC5). ;he boundaries of the international
comity doctrine have been described as MamorphousN and
Mfu>>y.N +ee *P Mor.an Chase Ban) v. Altos Hornos
,e MeAico, =12 F.3d =1K, =23 (2d Cir. 2005) (citation
omitted); see also $fficial Comm. of ;nsecure, Cre,itors
v. Bahrain 'slamic Ban) ('n re Arcapita Ban) B.+.C.(c)),
5E5 B.@. 22C, 23E (Bankr. S.D.N.Y. 201E).

[1%] Second Circuit courts as well as the Supreme
Court have taken great care to analy>e and clarify the
international comity doctrine, as well as its underlying
,%3  rationale. As the Supreme Court has noted, the

international comity doctrine Mis not just a vague political
concern favoring international cooperation when it is
in our interest to do so [but r]ather it is a principle
under which judicial decisions reflect the systematic value
of reciprocal tolerance and goodwill.N +ociFtF Nationale
'n,ustrielle AFrospatiale v. ;.+. Dist. Court for +. Dist.
of 'owa, =K2 <.S. 522, 555, 10E S.Ct. 25=2, CF A.?d.2d
=F1 (1CKE). Comity Mrefers to the spirit of cooperation in
which a domestic tribunal approaches the resolution of
cases touching the laws and interests of other sovereign
states.N -ucci America? 'nc. v. <eiAin. 0i, EFK F.3d 122,
13C (2d Cir. 201=) (9uoting +ociFtF Nationale 'n,ustrielle
AFrospatiale, =K2 <.S. at 5=3 n.2E, 10E S.Ct. 25=2).

[2&]  [21] While a defendant's international comity
defense should be assessed from the Mlegal sense,N a
court must not lose sight of the broader principles
underlying the doctrine. +ee Altos Hornos, =12 F.3d at
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=23 (MWhatever its precise contours, international comity
is clearly concerned with maintaining amicable working
relationships between nations, a Wshorthand for good
neighborliness, a common courtesy and mutual respect
between those who labour in adjoining judicial vineyards.X
N) (citation omitted)). In the other hand, even where the
comity doctrine clearly applies, it Mis not an imperative
obligation of courts, but rather is a discretionary rule of
Wpractice, convenience, and e:pediency.X N Ro&al an, +un
Alliance 'ns. Co. of Cana,a v. Centur& 'nt>l Arms, =FF
F.3d KK, C2 (2d Cir. 200F) (citation and 9uotation marks
omitted); see also Duff E Phelps? 00C v. =itro +.A.B. ,e
C.=., 1K F.Supp.3d 3E5, 3K2 (S.D.N.Y. 201=) (e:plaining
that M[t]he decision to grant comity is a matter within a
court's discretion and the burden of proof to establish
its appropriateness is on the moving partyN) (citations
omitted).

[22] ;he Second Circuit has e:plained that international
comity Mmay describe two distinct doctrines ....N MaAwell
Comm>n Corp. v. +ociete -enerale ('n re MaAwell Comm>n
Corp.), C3 F.3d 103F, 10=E (2d Cir. 1CCF) (MMa:well
IIN). ;he first doctrineLoften referred to as legislative
or prescriptive comity, or comity among nationsLis Ma
canon of constructionN which serves to Mshorten the reach
of a statute.N Arcapita Ban), 5E5 B.@. at 23K (citing
MaAwell '', C3 F.3d at 10=E; Mu4ica v. Air+can 'nc., EE1
F.3d 5K0, 5CK (Cth Cir. 201=) (e:plaining that Mlegislative
or Wprescriptive comityX ... guides domestic courts as they
decide the e:traterritorial reach of federal statutes.N)).
M<nder international comity, states normally refrain from
prescribing laws that govern activities connected with
another state when the e:ercise of such jurisdiction is
unreasonable.N Arcapita Ban), 5E5 B.@. at 23E (citations
and 9uotation marks omitted); see also +ec. 'nv>r Prot.
Corp. v. Bernar, 0. Ma,off 'nv. +ec. 00C ('n re Ma,off),
201F WA FC00FKC, at Y12 (Bankr. S.D.N.Y. Nov. 21,
201F) (clarifying that Mcomity among nations [is] a canon
of construction that limits the reach of the Bankruptcy
Code's avoidance and recovery provisionsN) (citation
omitted). It is unclear in these cases whether prescriptive
comity should apply. In the one hand, to the e:tent that
wholly domestic transfers are involved, federal and New
York avoidance statutes e:press strong public policies
protecting creditors from actual or constructive avoidable
transfers. In the other hand, the alleged transfers were
made e:clusively between Anguillan financial institutions
that were regulated by Anguillan authorities in Anguilla,
which has a strong interest in regulating those institutions.

If these two regulatory regimes clash, which one should
give wayV As e:plained below, this ,%4  Court need not
resolve that conflict at this time.

;he second doctrineLreferred to as adjudicative comity,
or comity among courtsLis Ma discretionary act of
deference by a national court to decline to e:ercise
jurisdiction in a case properly adjudicated in a foreign
state.N Arcapita Ban), 5E5 B.@. at 23K (citing MaAwell
'', C3 F.3d at 10=E; Mu4ica, EE1 F.3d at 5CC (stating
that Madjudicatory comity involves ... the discretion of
a national court to decline to e:ercise jurisdiction over
a case before it when that case is pending in a foreign
court with proper jurisdiction.N) (citation and 9uotation
marks omitted)); see also Altos Hornos, =12 F.3d at =2=
(finding, where the dispute involved the ownership of
property a debtor claimed as part of its estate in a foreign
bankruptcy proceeding, that M[i]nternational comity, as
it relates to this case, involves not the choice of law but
rather the discretion of a national court to decline to
e:ercise jurisdiction over a case before it when that case
is pending in a foreign court with proper jurisdictionN)
(citation omitted).

Because the Court concludes that comity among courts
supports a stay of these Adversary Proceedings, it is
unnecessary to reach the issue whether prescriptive comity
supports narrowing the reach of federal and New York

State avoidance statutes. 21  NBA and CCB argue that
comity principles favor the recognition of the pending
Anguilla Aitigation that have yet to reach final judgment,
and that proper deference to these proceedings re9uires
abstention by <nited States courts. ;he claims in the
Adversary Proceedings fall s9uarely within considerations
of comity among courts. +ee Ro&al an, +un Alliance, =FF
F.3d at C2.

21 Although it is unclear from the current version
of the Complaints, it appears that some or all of
the challenged transfers may have occurred entirely
between accounts in the <nited States. If these cases
return to this Court after decisions of the courts
in Anguilla, the Plaintiffs will need to amend the
Complaints to more clearly allege the facts showing
the transfers at issueLthe who, what, where and when
for each transfer.

[23]  [24]  [2!] Applying international comity among
courts, courts Mha[ve] the inherent power to dismiss or stay
an action based on the pendency of a related proceeding
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in a foreign jurisdiction.N $le Me,ia M.mt.? 0.P. v. EM'
April Music? 'nc., 2013 WA 25312EE, at Y2 (S.D.N.Y.
June 10, 2013) (collecting cases). ;his reflects Mthe proper
respect for litigation in and the court of a sovereign nation,
fairness to litigants, and judicial efficiency.N Ro&al an, +un
Alliance, =FF F.3d at C= (collecting cases). Nonetheless,
concerns of comity must be balanced against the Mvirtually
unflagging obligation of the federal courts to e:ercise
the jurisdiction given to them.N Colora,o River <ater
Conservation Dist. v. ;.+., =2= <.S. K00, K1E, CF S.Ct.
123F, =E A.?d.2d =K3 (1CEF). In evaluating whether to
defer to a foreign proceeding, M[t]he task of a [bankruptcy]
court ... is not to articulate a justification for the e:ercise of
jurisdiction, but rather to determine whether e:ceptional
circumstances e:ist that justify the surrender of that
jurisdiction.N Ro&al an, +un Alliance, =FF F.3d at C3
(emphasis in original) (citing Moses H. Cone Memorial
Hosp. v. Mercur& Constr. Corp., =F0 <.S. 1, 25D2F, 103
S.Ct. C2E, E= A.?d.2d EF5 (1CK3); Colora,o River, =2= <.S.
at K13, CF S.Ct. 123F).

3. Comit& Amon. Courts <arrants
+ta&in. These A,versar& Procee,in.s

a. The Court +houl, Defer to the Main
'nsolvenc& Procee,in.s in An.uilla

[2"]  [2#] ;he Court concludes that these Adversary
Proceedings should be stayed in ,%!  deference to the
main insolvency proceedings in Anguilla. MFederal courts
generally e:tend comity whenever the foreign court had
proper jurisdiction and enforcement does not prejudice
the rights of the <nited States citi>ens or violate domestic
public policy.N CT 'nv. M.mt. Co.? 00C. v. CoDumel
Cari(e? +.A. ,e C.=. ('n re CoDumel Cari(e? +.A. ,e C.=.),
=K2 B.@. CF, 11= (Bankr. S.D.N.Y. 2012) (citing 'n re Atlas
+hippin., =0= B.@. E2F, E33 (Bankr. S.D.N.Y. 200C)).
;he Second Circuit has Mrecogni>ed one discrete category
of foreign litigation that generally re9uires the dismissal
of parallel district court actionsLforeign bankruptcy
proceedings.N Ro&al an, +un Alliance, =FF F.3d at C2DC3.
A foreign nation's interest in the Me9uitable and orderly
distribution of a debtor's propertyN is an interest deserving
of particular respect and deference, and accordingly, the
Second Circuit has followed the general practice of <nited
States courts and regularly defers to such actions. ',. at C3
(citing cases); see also Duff E Phelps? 00C, 1K F.Supp.3d
at 3K3 (holding that deference is warranted M[b]ecause the

e9uitable and orderly distribution of a debtor's property
re9uires assembling all claims against the limited assets
in a single proceedingN) (9uotation marks and citations
omitted).

[2$] M[D]eference to the foreign court is appropriate so
long as the foreign proceedings are procedurally fair and
... do not contravene the laws or public policy of the
<nited States.N CoDumel Cari(e? =K2 B.@. at 11= (citing
Altos Hornos, =12 F.3d at =2=). In analy>ing procedural
fairness, courts have looked to the following none:clusive
factors:

(1) whether creditors of the same
class are treated e9ually in the
distribution of assets; (2) whether
the li9uidators are considered
fiduciaries and are held accountable
to the court; (3) whether creditors
have the right to submit claims
which, if denied, can be submitted to
a bankruptcy court for adjudication;
(=) whether the li9uidators are
re9uired to give notice to the debtors
potential claimants; (5) whether
there are provisions for creditors
meetings; (F) whether a foreign
country's insolvency laws favor its
own citi>ens; (E) whether all assets
are marshalled before one body
for centrali>ed distribution; and (K)
whether there are provisions for
an automatic stay and for the
lifting of such stays to facilitate the
centrali>ation of claims.

%inanD A- Gurich v. Banco Economico +.A.? 1C2 F.3d 2=0,
2=C (2d Cir. 1CCC).

Deference to the Anguilla Administrations is warranted
here. In February 22, 201F, CCIB and PB; were placed
under administration pursuant to section 31(b)(2) of the
Financial Services Commission Act, @.S.A. c. F2K, and
the High Court appointed the Foreign @epresentative
as administrator for PB; and CCIB. (RR F0DF1; PBT
Compl. RR 5FD5E.) ;he Administrator subse9uently filed
the PB; and CCIB chapter 15 petitions in this Court
on May 2F, 201F and on Ictober 11, 201F, respectively,
seeking recognition of the PB; administration and the
CCIB administration in Anguilla. (R F=; PBT Compl.
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R F0.) In June 1E, 201F and November 15, 201F, the
orders were entered in this Court, recogni>ing the PB;
administration (Case P 1FD1152C (MG), ?CF Doc. P 1E
(MPBT Reco.nition $r,erN)) and the CCIB administration
as foreign main proceedings. (Case P 1FD12K== (SMB),
?CF Doc. P 1F (MCC'B Reco.nition $r,erN).). Given the
administration of PB; and CCIB in the Anguilla foreign
main insolvency proceedings, the Anguilla courts clearly
have an interest in the Me9uitable and orderly distributionN
of the Debtors Banks' property; and deference to those
proceedings is appropriate. +ee ,%"  Ro&al an, +un
Alliance, =FF F.3d at C2DC3. Neither PB; nor CCIB
dispute the procedural fairness of the Anguilla main
proceedings, nor does the record support any such
contention. +ee Altos Hornos, =12 F.3d =1K (noting that, in
assessing the fairness of Me:ican proceedings, M[n]othing
in the record before us suggests that the actions taken
by the Me:ican bankruptcy court are not approved or
allowed by American lawN). ;his Court has already found
Anguillan courts to be competent to adjudicate matters
pending before them. +ee 'n re HB0+? 0.P., =FK B.@. at
F=0 (M[;]he courts of Anguilla are available and competent
to adjudicate these issues. ;here is thus no need for this
Court to inject itself into proceedings that have already
been or can be handled in Anguilla.N).

NBA and CCB argue that a district court decision in
Ma,off supports staying these actions based on comity.
+ee +ec. 'nv>r Prot. Co. v. Bernar, 0. Ma,off 'nv. +ec. 00C
('n re Ma,off +ec.), 513 B.@. 222 (S.D.N.Y. 201=). In
Ma,off, the district court denied the SIPA trustee's claim
over foreign transfers based on the presumption against
e:traterritoriality of section 550(a) of the Bankruptcy
Code, but added that even if the presumption was
rebutted, the SIPA trustee's claim would be precluded by
concerns of international comity. ',. at 231. ;he district
court noted that the British Hirgin Islands courts had
already determined that debtor could not reclaim transfers
made to its customers under certain common-law theories,
a determination that was in conflict with the trustee's
claim. ',. at 232. As such, the district court ruled that by
filing the action to avoid the transfers before <nited States
courts, the SIPA trustee was Mseeking to use SIPA to reach
around such foreign li9uidations.N ',. at 231D32; see also
Altos Hornos, =12 F.3d at =2E (e:plaining that Mcreditors
may not use <.S. courts to circumvent foreign bankruptcy
proceedingsN).

;he Plaintiffs attempt to distinguish these cases from
Ma,off, arguing that a stay based on comity is
inappropriate. ;he Plaintiffs contend that comity may
be appropriate to stay the e:ercise of bankruptcy court
jurisdiction in circumstances such as in Ma,off, where
a creditor seeks to Mreach aroundN foreign insolvency
proceedings, but further contend that is it not the case
here: the MAdministrator does not seek to compete
with the Debtor's Anguillan estate,N but Mis asserting
the Debtor's own claimsLnot Wreaching aroundXLthe
Anguillan insolvency proceeding.N (CC'B $pp>n to CCB>s
Mot. to Dismiss at 2ED2K; PBT>s $pp>n to NBA>s Mot. to
Dismiss at 2K.)

M@eaching aroundN can take multiple shapes and forms.
;hat the claims in these Adversary Proceedings are not
brought by or in the interest of a creditor of PB; or
CCIB, but by debtors in possession, does not change the
analysis. Indeed, the Plaintiffs do seek to reach around
the litigation in Anguilla. Because NBA and CCB are in
receivership in Anguilla, the Anguilla court has stayed
the actions against those two entities in Anguilla. ;he
Plaintiffs seek to proceed against those two entities in the
Adversary ProceedingsLin effect, the Plaintiffs ask this
Court to disregard the stay entered by a court in Anguilla.
;he Plaintiffs have appealed the stay order in Anguilla,
but even if the stay is lifted, it is more appropriate that the
Anguilla Aitigation proceed to judgment before this Court
needs to address whether any issues remain to be decided
under federal or New York law. +ee also Altos Hornos,
=12 F.3d at =2E (noting that the recognition sought in the
<nited States that lender owned the disputed funds would
determine how those funds were distributed to creditors
and, therefore, such determination was Mprecisely the sort
of end-run around a parallel ,%#  foreign bankruptcy

proceeding of which we have repeatedly disapprovedN). 22

22 Iur bankruptcy courts take a dim view when parties
outside the <nited States seek to avoid the effect of
the automatic stay in our cases; so too, our courts
should be reluctant to ignore the effect of a stay issued
by a foreign court.

;he Foreign @epresentative freely admits that he filed
the Plaintiffs' chapter 11 cases to allow him to bring
the Adversary Proceedings and to assert constructive
fraudulent transfer claims under federal and New York
law that, according to the Plaintiffs, have no counterpart
and cannot be asserted under Anguilla law. ;here is
little doubt that by filing these Adversary Proceeding
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in the <nited States, the Plaintiffs sought to litigate
these cases despite the stay imposed and the appeal
pending in Anguilla. Accordingly, the Court concludes,
in the e:ercise of its discretion, that international
comity warrants staying these Adversary Proceedings in

deference to the Anguilla Administrations. 23

23 ;he Court notes that the Second Circuit in Altos
Hornos addressed the circumstances where it is
appropriate for a <nited States court to defer to a
foreign insolvency court to decide issues concerning
the treatment of a foreign debtor's property in the
<nited States. +ee Altos Hornos, =12 F.3d =1K. In
these Adversary Proceedings, as in Altos Hornos, the
alleged transfers of funds supposedly took place in the
<nited States between bank accounts located in New
York. ;he Second Circuit held that Mthe ownership
of property a debtor claims as part of its estate
in a foreign bankruptcy proceeding is a 9uestion
Wantecedent to the distributive rules of bankruptcy.X
Aocal courts may resolve the 9uestion because
international comity does not re9uire deference to
the parallel foreign bankruptcy proceeding in such
circumstances.N Altos Hornos, =12 F.3d at =20
(9uoting 1orea.? Controle et Revision +.A. v. Refco
%HC Assocs.? 'nc. ('n re 1orea.), CF1 F.2d 3=1, 3=C
(2d Cir. 1CC2)). ;he Altos Hornos court e:plained
that this rule only applies to disputes that present
a (ona fi,e 9uestion of property ownership. ',.
However, the Second Circuit's holding on federal
courts' power to adjudicate a (ona fi,e dispute
of property of a foreign debtor was decided and
is only applicable in the conte:t of an ancillary
bankruptcy proceeding filed in the <nited States,
either under former Bankruptcy Code section 30=
or current chapter 15 of the Bankruptcy Code,
which replaced section 30=. +ee? e...? 'n re Petition
of <uthrich, 33E B.@. 2F2, 2FE (Bankr. S.D.N.Y.
200F) (e:plaining that Mcomity is not implicated by
every 9uestion presented in a O 30= proceeding,N but
that M<.S. courts may resolve (ona fi,e 9uestions
of property ownership arising under local law
while a foreign bankruptcy proceeding is ongoing
without deferring to the parallel foreign proceeding
on grounds of international comityN) (citing Altos
Hornos, =12 F.3d at =2F). Despite recognition by
this Court of the Anguilla Administrations, these
Adversary Proceedings were filed in plenary chapter
11 cases, not chapter 15 cases. Further, even assuming
that Altos Hornos controls in these chapter 11
cases, the Court is uncertain, and does not decide,
whether the fraudulent conveyance claims brought

by the Plaintiffs are (ona fi,e claims of property
which warrant adjudication by a national court. As
e:plained elsewhere in this Ipinion, it is unclear
whether the Debtors have a property interest in the
deposits in their parent companies' New York bank
accounts sufficient to trigger application of federal or
state avoidance statutes. ;he Complaints are unclear
when and how the Debtors' customer funds were
deposited in the New York bank accounts.

(. The A,versar& Procee,in.s +houl, Be +ta&e,
Pen,in. the Resolution of the An.uilla 0iti.ation

While deference to the main insolvency proceedings in
Anguilla warrants a stay of these Adversary Proceedings,
the Court also finds, in the e:ercise of its discretion,
that deference to the related Anguilla Aitigation justifies
a stay of these cases pending resolution of the Anguilla
Aitigation.

;he Second Circuit has articulated none:clusive factors
that courts should consider in evaluating a re9uest for
dismissal based on a parallel proceeding in a foreign
nation. ;hese factors include:

,%$  the similarity of the parties,
the similarity of the issues, the order
in which the actions were filed, the
ade9uacy of the alternate forum, the
potential prejudice to either party,
the convenience of the parties, the
connection between the litigation
and the <nited States, and the
connection between the litigation
and the foreign jurisdiction.

Ro&al an, +un Alliance, =FF F.3d at C= (citations
omitted). M;his list is not e:haustive, and a [bankruptcy]
court should e:amine the Wtotality of the circumstancesX
to determine whether the specific facts before it are
sufficiently e:ceptional to justify abstention.N ',. (9uoting
%inova Capital Corp. v. R&an Helicopters ;.+.A.? 'nc.,
1K0 F.3d KCF, C00 (Eth Cir. 1CCC)). ;he Supreme Court
has similarly recogni>ed that a decision to abstain from
e:ercising jurisdiction based on the e:istence of parallel
litigation Mdoes not rest on a mechanical checklist, but
on a careful balancing of the important factors ... as
they apply in a given case, with the balance heavily
weighted in favor of the e:ercise of jurisdiction.N ',.
(9uoting Moses H. Cone, =F0 <.S. at 1F, 103 S.Ct.
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C2E); see also Colora,o River, =2= <.S. at K1KD1C, CF
S.Ct. 123F (MNo one factor is necessarily determinative;
a carefully considered judgment taking into account both
the obligation to e:ercise jurisdiction and the combination
of factors counselling against that e:ercise is re9uired.N)
(citation omitted).

While Ro&al an, +un Alliance outlined the factors in the
conte:t of a motion to dismiss, rather than to stay the
action, the analysis still applies. TaraDi v. Truehope 'nc.,
C5K F.Supp.2d =2K, =33D3= (S.D.N.Y. 2013) (collecting
cases) (staying domestic actions in favor of Canadian
courts). However, the factors may be weighted differently
when a stay, rather than dismissal, is considered. ',.
at =3= (citing Ro&al an, +un Alliance, =FF F.3d at CFD
CE (suggesting that stay rather than dismissal might
be merited); Nat>l ;nion %ire 'ns. Co. of Pitts(ur.h?
P.A. v. 1oDen&, 115 F.Supp.2d 12=3, 12=K (D. Colo.
2000) (weighting ade9uacy of foreign forum in light
of fact that court was staying, rather than dismissing,
domestic action); -ol,hammer v. Dun)in> Donuts? 'nc., 5C
F.Supp.2d 2=K, 25= (D. Mass. 1CCC) (same)). ;he Court
finds that the balancing of the Ro&al an, +un Alliance
factors in these Adversary Proceedings favors a stay of the
Adversary Proceedings in New York pending the outcome
of the Anguilla Aitigation.

i. +imilarities of Parties

;he similarity between the parties involved in the
foreign and domestic actions favors a stay of the
Adversary Proceedings. ;he parties to the Anguilla
Initial Proceedings are PB; and CCIB as plaintiffs, and
NBA, CCB and NCBA as defendants. ;he parties to
the Judicial @eview are plaintiffs PB; and CCIB, and
defendant ?CCB, among others. In the Satay Action,
?CCB is named as defendant and is the only party in
those proceedings that is also a party to the Adversary
Proceedings. ;he Adversary Proceedings include each of
those parties.

[2%] MFor two actions to be considered parallel, the parties
in the actions need not be the same, but they must be
su(stantiall& the same, litigating substantially the same
issues in both actions.N Ro&al an, +un Alliance, =FF F.3d
at C= (emphasis added); see also A,vanta.e 'ntern. M.mt.
'nc. v. MartineD, 1CC= WA =K211=, at Y= (S.D.N.Y. Sept. E,
1CC=) (MAll that is re9uired in this Circuit is that the parties

and issues be sufficiently similar so that when a judgment
issues from the foreign court, res judicata will apply.N);
Her(stein v. Bruetman, E=3 F.Supp. 1K=, 1KK (S.D.N.Y.
1CC0) (M[C]omity re9uires that the parties and issues in
both litigations ,%%  are the same or sufficiently similar,
such that the doctrine of res 4u,icata can be asserted.N)

(citation omitted). 2=

2= Issues of Msubstantial similarityN between parties for
purposes of comity analysis usually arise when parties
in foreign and national actions are Maffiliates or have
a similarly close relationshipN; in those circumstances,
courts deem parties similar for comity purposes.
+ee TaraDi, C5K F.Supp.2d at =3= (collecting cases).
;his is, however, not an issue in these Adversary
Proceedings.

All parties in these Adversary Proceedings, other than
?CCB, are parties in the Anguilla Initial Proceedings.
While ?CCB is a defendant in the Satay Action, neither
the Debtors nor any other Defendants in these actions
are parties in that proceeding. However, PB; and CCIB
have sued ?CCB in Anguilla as part of the *u,icial
Review Application. In any event, the actions pending
in Anguilla revolve around the disputed issues in the
present Adversary Proceedings, and even if there are
minor differences in the parties in those proceedings, the
judgments of the Anguilla High Court would nevertheless
be instructive to this Court (or even dispositive) in
resolving the issues before it, including those involving
?CCB. Moreover, while ?CCB's argument that it is not
subject to personal jurisdiction in this Court cannot be
fully resolved now, there may be no basis to keep ?CCB in
these Adversary Proceedings. ;he Foreign @epresentative
argues that there are currently no claims pending against
CCB and NBA by the Debtors in Anguilla in light of
the High Court's decision to deny the application for
leave to assert claims against CCB and NBA. (CC'B>s
$pp>n to CCB>s Mot. to Dismiss at 30 n.1F; PBT>s $pp>n
to NBA>s Mot. to Dismiss at 30 n.13.) But the Plaintiffs
have appealed the High Court's decision. If the Court of
Appeal in Anguilla grants relief to PB; and CCIB, and the
parties are allowed to litigate before the High Court, the
Defendants would be faced with having to defend actions
in two fora. ;he Court thus finds that the parties in these
Adversary Proceedings and Anguilla Aitigation are clearly
sufficiently similar. ;his factor weights in favor of staying
the Adversary Proceedings.
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ii. +imilarities of 'ssues

Aikewise, the similarity between the issues litigated in
the foreign and domestic actions favors a stay of the
Adversary Proceedings. As e:plained in Ro&al an, +un
Alliance, M[f]or two actions to be considered parallel, the
parties in the actions need not be the same, but they
must be substantially the same, litigating su(stantiall& the
same issues in both actions.N =FF F.3d at C= (emphasis
added) (citations omitted). In $le Me,ia, the court found
that there was substantial similarity between the cases
because the determination of the issue presented by the
Canada action would have a significant bearing and res
4u,icata effect, on the dispute in the New York action.
2013 WA 25312EE, at Y= (holding that although the New
York action included an issue not present in the Canadian
action, the imposition of a stay would Mnot prevent the
additional issue from being litigated before th[e] [New
York] [c]ourt. Instead, it w[ould] permit an underlying
dispute to be resolved first, one which is likely ... to
prove either Winstructive on the ultimate resolutionX of th[e]
[New York] action or largely dispositive.N) (citation and
footnote omitted). When the issues litigated in the foreign
and domestic proceedings are not completely similar,
dismissal of the action is inappropriate, but a stay may be
warranted. +ee i,. at Y= (citing Palm Ba& 'nt>l v. Marchesi
Di Barolo +.P.A., F5C F.Supp.2d =0E, =1= (?.D.N.Y.
200C) (concluding that where domestic action included an
issue not presented ,1&&  by foreign dispute, dismissal of
domestic action was not appropriate)).

;he litigation of these Adversary Proceedings involves
the same subject matter and revolves around the same
issues as the actions currently being litigated before
the courts in Anguilla: whether the Plaintiffs have a
proprietary interest in the deposits that were allegedly
upstreamed to the parent banks, NCBA and ?CCB, and
whether the Conservator Directors violated their fiduciary
duties and Anguillan law by transferring the Debtor
Banks' Funds to the Parent Banks. ;he resolution of
the Anguilla Aitigation will prove highly instructive, if
not completely dispositive, on the ultimate resolution of
these Adversary Proceedings. ;he Plaintiffs argue that
the relief re9uested is not warranted because M[a]ll of the
claims in this Adversary Proceeding could not be litigated
in Anguilla because it does not recogni>e constructive
fraudulent conveyance claims.N (CC'B>s $pp>n to CCB>s
Mot. to Dismiss at 30 n.1F; PBT>s $pp>n to NBA>s Mot.

to Dismiss at 30 n. 13.) Yet, both <nited States courts
and Anguilla courts provide essentially the same remedy
that the Plaintiffs seek, regardless of the underlying causes
of action. If intentional fraud is proven in Anguilla,
the Debtor Banks' remedy would be the same as if
it proceeded under either intentional or constructive
fraud provisions of the Bankruptcy Code and New York
lawLthe money the Plaintiffs allege belonged to them
would be transferred back to the bankruptcy estates.
It is irrelevant that Anguilla law does not recogni>e
constructive fraudulent transfer claims, as ade9uate relief
is available in Anguilla. ;he Court accordingly finds that
the issues in the Adversary Proceedings and Anguilla
Aitigation are similar. ;his factor thus weights in favor of
staying the Adversary Proceedings.

iii. $r,er of %ilin.

Courts Mhave traditionally accorded great weight to the
first suit filed.N TaraDi, C5K F.Supp.2d at =3F (citation
omitted). However, the importance of this factor is
reduced when the relevant actions were filed in close
temporal pro:imity to one another and where the first-
filed action has not Mreached a more advanced stageN
than the later action. ',. (citation omitted). Additionally,
M[t]he first-filed doctrine is considered, perhaps with less
force, in the international cross-border conte:t.N M%
-lo(. Hol,in.s 0t,. v. Allie, <orl, Assurance Co. ('n
re M% -lo(. Hol,in.s 0t,.), 5F1 B.@. F0K, F2K (Bankr.
S.D.N.Y. 201F), leave to appeal ,enie,, No. 1E CIH.
10F, 201E WA 5=K21C (S.D.N.Y. Feb. 10, 201E); see also
Tau( v. Marchesi Di Barolo +.p.A., No. 0C-CH-5CC, 200C
WA =C105C0, at YF (?.D.N.Y. Dec. 10, 200C) (analy>ing
principles and factors relating to international comity and
parallel proceedings, and affording Mminimal weightN to
the temporal se9uence of filings).

Here, the Anguilla Initial Proceedings was filed on May
F, 201F, and the Satay Action was filed on June 2K,
201F, appro:imately seven to eight months and five
months, respectively, before these Adversary Proceedings
were filed on December 1F, 201F (before Judge Glenn)
and on January 5, 201E (before Judge Bernstein). ;he
*u,icial Review Application was filed on March 10, 201E,
three to four months after these Adversary Proceedings.
;he fact that two of the proceedings in Anguilla were
filed several months before these Adversary Proceedings,
and that one was filed some months after, slightly
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supports staying the Adversary Proceedings in favor of the
proceedings in Anguilla. Further, while the High Court
of Anguilla already has addressed some of the parties'

,1&1  arguments and objections, 25  there is no suggestion
that substantial activity has taken place in the Anguilla
proceedings. +ee Thornton Tomasetti? 'nc. v. An.uillan
Dev. Corp., 2015 WA E0EKF5F, at Y= (S.D.N.Y. Nov. 13,
2015) (observing, where the Anguillan proceeding was
filed three months before the domestic one, that M[a]n
appeal of the motion to dismiss in the Anguillan case
has been pending ... though there is no suggestion that
discovery has yet taken place. Accordingly, the Anguilla
action was filed and some progress has been made in that
case[ ]N and concluding that M[t]his factor weighs slightly
in favor of a stayN) (citing =ill. of <estfiel, v. <elch>s,
1E0 F.3d 11F, 122 (2d Cir. 1CCC) (M;his factor does not
turn e:clusively on the se9uence in which the cases were
filed, but rather in terms of how much progress has been
made in the two actions.N)). In the other hand, this Court
has already heard the parties' arguments on the Motion to
Dismiss. In balance, the Court thus considers this factor
to be neutral.

25 In August 2=, 201F, the High Court entered the
0eave $r,er, staying the case under section 1=3(c)
of the Banking Act of 2015 because the parent
banks were in receivership. It is currently subject to
an appeal before the Court of Appeal in Anguilla.
In the Satay Action, the High Court heard and
addressed the defendants' application dated August
12, 201F seeking a declaration that the High Court
lacked jurisdiction based on the defendants' statutory
immunity. ;he High Court refused the defendants'
objection, and although the defendants in these cases
were directed to serve their defense, the defendants
filed and were granted leave to appeal that decision.
In June 1=, 201E, the High Court stayed the
Judicial @eview until the earlier of either a Mfinal
determinationN in these adversary proceedings or a
final settlement agreement between the parties to
these cases. (*u,icial Review Appl. at 5.)

iv. A,e/uac& of An.uilla %orum

;he Court has already e:amined the ade9uacy of the
Anguilla forum in the conte:t of the forum non conveniens
analysis above. For the reasons set forth in the forum non
conveniens analysis, the Court holds that Anguilla is an
ade9uate forum for the litigation of the subject matter of

the dispute. ;his factor thus favors staying the Adversary
Proceedings.

v. Convenience of? an, Potential Pre4u,ice to? Either Part&

;he inconvenience of New York courts to Anguillan
parties and the relative prejudice to litigate the subject
matter of the litigation in a foreign country also favor
a stay of these Adversary Proceedings. ;he Plaintiffs,
discussing forum non conveniens, contend that Mthe
documentary evidence and witnesses necessary to follow
the Debtors' money will be located in the <nited States,
and especially in New York[,]N and that M[i]n any event,
Defendants are sophisticated global institutions for whom
producing documents or witnesses in any forum poses no
special inconvenience.N (CC'B>s Mem. of 0aw in $pp>n
to ECCB>s Mot. to Dismiss at 31; PBT>s Mem. of 0aw in
$pp>n to the ECCB>s Mot. to Dismiss at 2ED2K.) However,
for the reasons set forth in the forum non conveniens
analysis, the Court finds that there is little reason to find
that New York is a convenient forum for the Plaintiffs.

[3&] ;urning to the potential prejudice to the parties,
NBA and CCB argue, in the conte:t of the forum non
convenience analysis, that M[i]t makes no sense for the
parties to fly back and forth from Anguilla to New York
and pay New York lawyers to litigate over Anguilla law
when [the Plaintiffs'] claims can and should be resolved
in Anguilla.N (Mem. of 0aw in +upp. of CCB>s Mot. to
Dismiss at 21; Mem. of 0aw in +upp. of NBA>s Mot.
to Dismiss at 1K.) However, the inconvenience ,1&2
and e:pense associated with parallel proceedings do not
constitute prejudice justifying deference to a parallel
foreign litigation. +ee TaraDi, C5K F.Supp.2d at =3K (citing
1itaru 'nnovations 'nc. v. Chan,aria, FCK F.Supp.2d 3KF,
3C1 (S.D.N.Y. 2010) (noting that the burden of litigating
simultaneously in two forums is not sufficient prejudice
to weigh in favor of stay)); compare National ;nion %ire
'nsurance Co., 115 F.Supp.2d at 12=C (concluding that
less access to discovery and unavailability of jury trial in
foreign court weighs against stay), an, -ol,hammer, 5C
F.Supp.2d at 255 (concluding that less access to discovery
in foreign forum weighs against stay). Given that no party
has identified any prejudice it will suffer if it does not
prevail on these Motions to Dismiss, and because New
York is not a convenient forum for the Plaintiffs or the
Defendants, this factor weighs in favor of a stay of the
Adversary Proceedings.
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vi. Connection Between the 0iti.ation
an, the ;nite, +tates an, An.uilla

;he facts alleged in the Complaints implicate conduct in
both Anguilla and the <nited States. ;he Plaintiffs and
all Defendants are based in Anguilla, and the solvency,
integrity, and regulation of the Anguilla banks in a period
of dire economic circumstances are of paramount interest
to Anguilla. ;he allegations in the Complaints about the
ownership and flow of funds of the alleged transfers is
unclear, and will re9uire amendments of the Complaints if
these cases are reactivated here after the decisions of the
Anguilla courts. It is certainly true that New York and
the <nited States have a strong interest in the integrity of
the banking system in New York and the <nited States.
Some or most of the transfers for which recovery is sought
were allegedly made between bank accounts in New York,
so it appears that the alleged damages occurred in the

<nited States. 2F  However, even if the transfers at issue
are Mdomestic,N it does not change the fact that Anguilla
has an e:ceedingly strong interest in this caseLthe parties
are from Anguilla, the conduct at issue was directed from
Anguilla, Anguilla has a paramount interest in regulating
the conduct of its banks, and Anguilla has a strong interest
in having disputes involving its banking system resolved in
its courts. +ee -il(ert, 330 <.S. at 50C, FE S.Ct. K3C (stating
that under the forum non conveniens doctrine, M[t]here is a
local interest in having locali>ed controversies decided at
homeN); see also Thornton Tomasetti, 2015 WA E0EKF5F,
at Y5 (staying the domestic action where M[t]he Anguillan
case resolves virtually identical issues between identical
parties, and this dispute has only a tenuous connection
to the <nited StatesN) (citation omitted). ;his factor thus
favors a stay of these Adversary Proceedings.

2F Cf. BascuIJn v. Elsaca, KE= F.3d K0F, K20D21 (2d Cir.
201E) (concluding that for purposes of @ICI injury,
injury was domestic where money was taken from
bank accounts in New York even though plaintiffs
and defendants were in Chile; applying @estatement
(Second) of Conflicts of Aaws O 1=E cmt. e, M[w]here
the injury is to tangible property, we conclude
that, absent some e:traordinary circumstance, the
injury is domestic if the plaintiff's property was
located in the <nited States when it was stolen or
harmed, even if the plaintiff himself resides abroadN);
@?S;A;?M?N; (S?CIND) IF CINFAIC;S IF

AAWS (1CE1) O 1=E cmt. e (M<hen con,uct an, in4ur&
occur in ,ifferent states. For reasons stated in O 1=F,
Comment e, the local law of the state where the injury
occurred to the tangible thing will usually be applied
to determine most issues involving the tort (see O
1=5, Comments ,@e and OO 15FDFF, 1E2) on the rare
occasions when conduct and the resulting injury to the
thing occur in different states.N).

vii. Balance of %actors

?valuating the Ro&al an, +un Alliance factors as a
whole, the Court concludes ,1&3  that they strongly
favor staying the action in deference to the pending
proceedings and litigation in Anguilla courts. ?ven where
courts have declined to dismiss an action because of a
prior parallel action in a foreign court, a stay has often
been viewed as the appropriate intermediate measure. $le
Me,ia, 2013 WA 25312EE, at YF (citing cases including
Ro&al an, +un Alliance, =FF F.3d at CF (M[A] measured
temporary stay need not result in a complete forfeiture
of jurisdiction. As a lesser intrusion on the principle of
obligatory jurisdiction, which might permit the district
court a window to determine whether the foreign action
will in fact offer an efficient vehicle for fairly resolving
all the rights of the parties, such a stay is an alternative
that normally should be considered before a comity-
based dismissal is entertained.N)). Based on these facts,
the Court concludes, in the e:ercise of its discretion,
that these Adversary Proceedings should be stayed based
on international comity pending the outcome of the
Anguilla Aitigation. Not only do the Anguilla courts
have a superior interest in the e9uitable and orderly
distribution of the Debtors' assets as part of the Anguilla
Administrations, but deference should also be granted to
the pending Anguilla Aitigation.

'89 C/1C(3S'/1

For the reasons e:plained above, the Court concludes,
based on forum non conveniens and international
comity, that the disputes between the parties should be
adjudicated in the first instance in the courts of Anguilla.
;herefore, both Adversary Proceedings are stayed.

Counsel for the parties shall file joint status reports with
this Court in each of these Adversary Proceedings every
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ninety (C0) days from the date of this Ipinion reporting
on the status of proceedings in the Anguilla courts.

'6 'S S/ /02.0.29

*ll Citations

5K0 B.@. F=

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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578 B.R. 169
United States Bankruptcy Court, S.D. New York.

IN RE: OI BRASIL HOLDINGS COÖPERATIEF
U.A., Debtor in a Foreign Proceeding.
In re: Oi Brasil Holdings Coöperatief
U.A., Debtor in a Foreign Proceeding.

In re: Oi S.A., et al., Debtors
in a Foreign Proceeding.

Case No. 17–11888 (SHL), Case No. 16–11794 (SHL),
Case No. 16–11791 (SHL) (Jointly Administered)

|
Signed 12/04/2017

Synopsis
Background: Insolvency trustee appointed in Dutch
bankruptcy proceeding for subsidiary of Brazilian
telecommunications company petitioned for order
recognizing Dutch proceedings as foreign main
proceeding pursuant to Chapter 15, and seeking to
have bankruptcy court overturn its prior recognition of
Brazilian bankruptcy proceedings.

Holdings: The Bankruptcy Court, Sean H. Lane, J., held
that:

[1] judicial estoppel did not bar foreign debtor from
asserting a position on center of its main interests (COMI)
under Chapter 15;

[2] bankruptcy court would not abstain pursuant to
principles of international comity from determining
foreign debtor's COMI;

[3] bankruptcy court would not exercise its discretion
to overturn its prior recognition order of Brazilian
bankruptcy proceeding based on facts that were
undisclosed at prior recognition hearing; and

[4] bankruptcy court would not exercise its discretion
to overturn its prior recognition order of Brazilian
bankruptcy proceeding based on progression of Dutch
insolvency proceedings.

Petition denied.

West Headnotes (47)

[1] Bankruptcy
Cases Ancillary to Foreign Proceedings

As each section of Chapter 15 is based on a
corresponding article in the Model Law, if a
textual provision of Chapter 15 is unclear or
ambiguous, the court may then consider the
Model Law and foreign interpretations of it
as part of its interpretive task. 11 U.S.C.A. §
1508.

Cases that cite this headnote

[2] Bankruptcy
Cases Ancillary to Foreign Proceedings

While the statutory text of Chapter 15
controls, international sources may be
considered to the extent they assist in
carrying out the congressional purpose of
achieving international uniformity in cross-
border insolvency proceedings. 11 U.S.C.A. §
1508.

Cases that cite this headnote

[3] Bankruptcy
Cases Ancillary to Foreign Proceedings

Chapter 15 case is commenced by the foreign
representative of a debtor filing a petition for
recognition of a foreign proceeding, which
must be accompanied by certain evidentiary
documents that are presumed authentic in the
absence of contrary evidence. 11 U.S.C.A. §§
1504, 1515(a), 1515(b), 1516(b).

Cases that cite this headnote

[4] Bankruptcy
Cases Ancillary to Foreign Proceedings

Recognition of a foreign proceeding pursuant
to Chapter 15 must be identified as either a
main or a nonmain proceeding. 11 U.S.C.A. §
1517(a).
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Cases that cite this headnote

[�] Bankruptcy
Cases Ancillary to Foreign Proceedings

A simple recognition of a foreign proceeding
pursuant to Chapter 15 without specifying
more, i.e., non-declaration as to either
main or nonmain, is insufficient, as there
are substantial eligibility distinctions and
conseBuences. 11 U.S.C.A. § 1517(a).

Cases that cite this headnote

[�] Bankruptcy
Cases Ancillary to Foreign Proceedings

Recognition of a foreign proceeding pursuant
to Chapter 15 is not a rubber stamp exercise,
and the burden of proof rests on the foreign
representative. 11 U.S.C.A. § 1517.

Cases that cite this headnote

[ ] Bankruptcy
Cases Ancillary to Foreign Proceedings

CPublic policyD exception to chapter of
Bankruptcy Code governing cross-border
insolvencies and grant of ancillary relief
by United States bankruptcy courts is read
narrowly. 11 U.S.C.A. § 1506.

Cases that cite this headnote

[!] Bankruptcy
Cases Ancillary to Foreign Proceedings

Even the absence of certain procedural or
constitutional rights in foreign proceeding
will not itself be a bar to grant of relief
in a Chapter 15 case ancillary to foreign
proceeding under narrow Cpublic policyD
exception. 11 U.S.C.A. § 1506.

Cases that cite this headnote

["] Bankruptcy
Cases Ancillary to Foreign Proceedings

Because Ccenter of main interestsD (COMI),
for purposes of determining foreign main
proceeding status, is not statutorily defined,
courts are free to develop and consider
the particular factors that may be relevant,
dependent upon the facts and circumstances
present. 11 U.S.C.A. § 1502(4).

Cases that cite this headnote

[1#] Bankruptcy
Cases Ancillary to Foreign Proceedings

Statutory presumption, under chapter of
the Bankruptcy Code governing ancillary
and other cross-border cases, that foreign
debtor's registered office is also center of its
main interests (COMI) is rebuttable, and is
only applied for speed and convenience in
instances in which the COMI is obvious and
undisputed. 11 U.S.C.A. § 1516(c).

Cases that cite this headnote

[11] Bankruptcy
Cases Ancillary to Foreign Proceedings

Statutory presumption, under chapter of the
Bankruptcy Code governing ancillary and
other cross-border cases, that foreign debtor's
registered office is also center of its main
interests (COMI) is especially inappropriate in
a case where there is a substantial dispute. 11
U.S.C.A. § 1516(c).

Cases that cite this headnote

[12] Bankruptcy
Cases Ancillary to Foreign Proceedings

Statutory presumption, under chapter of the
Bankruptcy Code governing ancillary and
other cross-border cases, that foreign debtor's
registered office is also center of its main
interests (COMI) does not tie the hands of a
court to examine the facts more closely in any
instances where the court regards the issues
to be sufficiently material to warrant further
inBuiry. 11 U.S.C.A. § 1516(c).

Cases that cite this headnote
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[13] Bankruptcy
Cases Ancillary to Foreign Proceedings

Foreign debtor's registered office does not
shift the risk of nonpersuasion, i.e., the burden
of proof, away from the foreign representative
seeking recognition as a main proceeding to
prove foreign debtor's center of main interest
(COMI). 11 U.S.C.A. § 1516(c).

1 Cases that cite this headnote

[14] Bankruptcy
Cases Ancillary to Foreign Proceedings

If foreign proceeding is in the country of
foreign debtor's registered office, and if there
is evidence that the center of main interests
(COMI) might be elsewhere, then the foreign
representative must prove that the center of
main interest is in the same country as the
registered office. 11 U.S.C.A. § 1516(c).

Cases that cite this headnote

[1�] Bankruptcy
Cases Ancillary to Foreign Proceedings

Bankruptcy court has discretion to revisit
an earlier order recognizing a foreign
proceeding as foreign main or foreign
nonmain proceeding. 11 U.S.C.A. § 1517(d).

1 Cases that cite this headnote

[1�] Bankruptcy
Construction and Operation

In resolving dispute over the meaning of a
provision of the Bankruptcy Code, the court
starts with the words of the statute.

Cases that cite this headnote

[1 ] Statut$s
Superfluousness

Statute should be construed so that effect is
given to all its provisions, so that no part
will be inoperative or superfluous, void or
insignificant.

Cases that cite this headnote

[1!] Statut$s
Mandatory or directory statutes

When used in a statute, the word CshallD
is ordinarily the language of a legislative
command.

Cases that cite this headnote

[1"] Bankruptcy
Cases Ancillary to Foreign Proceedings

Rule governing relief from final judgment,
order, or proceeding does not govern reBuest
to revisit an earlier order recognizing a
foreign proceeding as foreign main or foreign
nonmain proceeding. 11 U.S.C.A. § 1517(d);
Fed. R. Civ. P. 60(b).

1 Cases that cite this headnote

[2#] %stopp$l
Claim inconsistent with previous claim or

position in general

Doctrine of judicial estoppel prevents a party
from asserting a factual position in one legal
proceeding that is contrary to a position that is
successfully advanced in another proceeding.

Cases that cite this headnote

[21] %stopp$l
Claim inconsistent with previous claim or

position in general

Judicial estoppel aims to protect the integrity
of the judicial process by prohibiting
parties from deliberately changing positions
according to the exigencies of the moment.

Cases that cite this headnote

[22] %stopp$l
Claim inconsistent with previous claim or

position in general
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The exact criteria for invoking judicial
estoppel will vary based on specific factual
contexts.

Cases that cite this headnote

[23] %stopp$l
Claim inconsistent with previous claim or

position in general

Judicial estoppel generally reBuires that (1)
a party's later position is clearly inconsistent
with its earlier position, (2) the party's former
position has been adopted in some way by
the court in the earlier proceeding, and (3) the
party asserting the two positions would derive
an unfair advantage against the party seeking
estoppel; the third reBuirement is sometimes
couched in terms of unfair detriment to the
opposing party, rather than advantage to the
party to be estopped.

Cases that cite this headnote

[24] %stopp$l
Claim inconsistent with previous claim or

position in general

Application of judicial estoppel is limited to
situations in which the risk of inconsistent
results with its impact on judicial integrity is
certain; this means that judicial estoppel may
only apply where the earlier tribunal accepted
the accuracy of the litigant's statements.

Cases that cite this headnote

[2�] %stopp$l
Claim inconsistent with previous claim or

position in general

Silence in a prior proceeding is generally not
treated as comparable to a statement for
purposes of judicial estoppel.

Cases that cite this headnote

[2�] %stopp$l
Claim inconsistent with previous claim or

position in general

Silence in a prior proceeding provides a basis
for judicial estoppel where it violates some
affirmative duty to speak.

Cases that cite this headnote

[2 ] %stopp$l
Claim inconsistent with previous claim or

position in general

Where legal disclosure obligations are not
violated, judicial estoppel based on a failure to
act arises where the omission flaunts a party's
fundamental procedural obligations so as to
actively mislead a court.

Cases that cite this headnote

[2!] Bankruptcy
Cases Ancillary to Foreign Proceedings

%stopp$l
Claim inconsistent with previous claim or

position in general

Judicial estoppel did not bar foreign debtor
from asserting a position on center of its
main interests (COMI) under Chapter 15
based upon jurisdictional statements made
by debtor in Dutch bankruptcy proceeding;
the COMI finding under the applicable
European Insolvency Regulation in the Dutch
proceeding was not the same as a COMI
finding under Chapter 15 of the Bankruptcy
Code. 11 U.S.C.A. § 1502(4).

Cases that cite this headnote

[2"] Bankruptcy
Cases Ancillary to Foreign Proceedings

%stopp$l
Claim inconsistent with previous claim or

position in general

Judicial estoppel did not bar foreign debtor
from asserting a position on center of its
main interests (COMI) under Chapter 15
based upon its failure to legally contest
or appeal any of the Dutch courts'
findings regarding debtor's COMI; Dutch
law expert testified that such actions were
not possible, and debtor had expressed in
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subseBuent submissions to the Dutch court its
disagreement with the Dutch COMI finding.
11 U.S.C.A. § 1502(4).

Cases that cite this headnote

[3#] &ourts
Comity between courts of different

countries

International comity is the recognition which
one nation allows within its territory to
the legislative, executive or judicial acts of
another nation, having due regard both to
international duty and convenience, and to
the rights of its own citizens, or of other
persons who are under the protection of its
laws.

Cases that cite this headnote

[31] 'nt$rnational�(a)
Public policy and comity in general

International comity doctrine is concerned
with maintaining amicable working
relationships between nations, a shorthand for
good neighborliness, common courtesy and
mutual respect.

Cases that cite this headnote

[32] &ourts
Comity between courts of different

countries

Decision to grant comity is a matter within a
court's discretion and the burden of proof to
establish its appropriateness is on the moving
party.

Cases that cite this headnote

[33] &ourts
Comity between courts of different

countries

'nt$rnational�(a)
Public policy and comity in general

Doctrine of international comity is a form of
abstention; it is not an imperative obligation

of courts but rather is a discretionary rule of
practice, convenience, and expediency.

Cases that cite this headnote

[34] &ourts
Comity between courts of different

countries

*udg+$nt
Judgments of Courts of Foreign

Countries

Courts generally extend comity provided the
foreign court had proper jurisdiction and
recognition of its judgment or proceeding
does not prejudice the rights of United States
citizens or violate domestic public policy.

Cases that cite this headnote

[3�] Bankruptcy
Cases Ancillary to Foreign Proceedings

Central tenet of Chapter 15 is the importance
of comity in cross-border insolvency
proceedings.

Cases that cite this headnote

[3�] Bankruptcy
Cases Ancillary to Foreign Proceedings

Chapter 15 imposes certain reBuirements and
considerations that act as a brake or limitation
on comity.

Cases that cite this headnote

[3 ] Bankruptcy
Application of state or federal law in

general

Where the Bankruptcy Code provides the
standard for a court's determination, comity
does not enter the eBuation.

Cases that cite this headnote

[3!] Bankruptcy
Cases Ancillary to Foreign Proceedings
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Both the plain language and legislative history
of Chapter 15 reBuires a bankruptcy court
to make a factual determination with respect
to recognition of a foreign proceeding before
principles of comity come into play. 11
U.S.C.A. § 1517.

Cases that cite this headnote

[3"] Bankruptcy
Cases Ancillary to Foreign Proceedings

Objective criteria of Chapter 15's recognition
procedure reflects a policy determination that
the bankruptcy court should not assist a
representative of a foreign action unless the
debtor has a sufficient presence in the country
in which the foreign action is taking place. 11
U.S.C.A. § 1517.

Cases that cite this headnote

[4#] Bankruptcy
Cases Ancillary to Foreign Proceedings

If debtor does not have its center of main
interests (COMI) or at least an establishment
in the country of the foreign proceedings,
the bankruptcy court should not grant
recognition and is not authorized to use its
power to effectuate the purposes of the foreign
proceeding. 11 U.S.C.A. §§ 1502(4), 1517.

Cases that cite this headnote

[41] ,$d$ral�&ourts
Bankruptcy

Bankruptcy court would not abstain pursuant
to principles of international comity from
determining foreign debtor's center of main
interest (COMI). 11 U.S.C.A. §§ 1502(4),
1517.

Cases that cite this headnote

[42] Bankruptcy
Cases Ancillary to Foreign Proceedings

Bankruptcy court would not exercise its
discretion to overturn its prior recognition
order of Brazilian bankruptcy proceeding

based on facts that were undisclosed at prior
recognition hearing, given that the absence
of those facts did not mislead the court so
as to result in an erroneous center of main
interests (COMI) determination. 11 U.S.C.A.
§ 1517(d).

Cases that cite this headnote

[43] Bankruptcy
Cases Ancillary to Foreign Proceedings

Bankruptcy court would not exercise its
discretion to overturn its prior recognition
order of Brazilian bankruptcy proceedings
based on progression of Dutch insolvency
proceedings and activities of insolvency
trustee arising out of those proceedings, given
that insolvency trustee's actions did little
to change the economic realities associated
with foreign debtor's status as a special
purpose financing vehicle for Brazilian parent
company and the related expectations of its
creditors, whereas debtor's contacts in the
Fetherlands largely reflected the minimum
reBuirements necessary to remain registered
as a Dutch company, and there were
significant legal and pragmatic limitations on
the insolvency trustee. 11 U.S.C.A. § 1517(d).

Cases that cite this headnote

[44] Bankruptcy
Cases Ancillary to Foreign Proceedings

Activities of foreign liBuidators and
administrators can be relevant to determining
foreign debtor's center of main interest
(COMI). 11 U.S.C.A. §§ 1502(4), 1517.

Cases that cite this headnote

[4�] Bankruptcy
Cases Ancillary to Foreign Proceedings

Where a foreign representative has engaged
in significant pre-United States filing work
to operate or even liBuidate the foreign
debtor in the jurisdiction where the foreign
insolvency proceeding was commenced, even
if in a letterbox jurisdiction, the foreign
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debtor's center of main interest (COMI) can
be found to have shifted from the its original
principal place of business to the new locale.
11 U.S.C.A. §§ 1502(4), 1517.

Cases that cite this headnote

[4�] Bankruptcy
Cases Ancillary to Foreign Proceedings

Activities of a judicial administrator must be
of sufficient significance to produce a shift in
the foreign debtor's center of main interest
(COMI). 11 U.S.C.A. §§ 1502(4), 1517.

Cases that cite this headnote

[4 ] Bankruptcy
Cases Ancillary to Foreign Proceedings

In circumstances involving debtors without
significant operations in a jurisdiction, a
foreign representative's work to operate or
liBuidate a foreign debtor provides a basis
for United States recognition of CletterboxD
jurisdiction insolvency proceedings, so long as
the estate fiduciaries in those jurisdictions do
enough work; but such a change in the foreign
debtor's center of main interest (COMI) can
only take place where material activities
have been undertaken in the jurisdiction
in which the foreign proceeding was filed,
thus providing a meaningful basis for the
expectations of third parties. 11 U.S.C.A. §§
1502(4), 1517.

Cases that cite this headnote

-ttorn$ys�and�(a)�,ir+s

.1 4  JOFES DAG, Counsel for Jasper R. Berkenbosch,
Solely in His Capacity as Insolvency Trustee of Oi
Brasil Holdings CoHperatief U.A., 250 Iesey Street, Few
Gork, Few Gork 10281, By: Corinne Ball, EsB., Stephen
Pearson, EsB., Lauri W. Sawyer, EsB., Bryan M. Jotliar,
EsB., Anna Jordas, EsB., -and-, 51 Louisiana Avenue,
F.W., Washington, D.C. 20001, By: Keoffrey Irwin, EsB.

DECHERT LLP, Counsel for the International
Bondholder Committee, 10L5 Avenue of the Americas,
Few Gork, Few Gork 10036M67L7, By: Allan S. Brilliant,
EsB., Shmuel Iasser, EsB., Benjamin E. Rosenberg, EsB.

WHITE N CASE LLP, Counsel for Oi S.A. and
Antonio Reinaldo Rabelo Filho as Petitioner and Foreign
Representative of the RJ Proceeding of Each of Oi
S.A., Telemar Forte Leste S.A., Oi Brasil Holdings
CoHperatief U.A., and Oi MOvel S.A., 1221 Avenue of
the Americas, Few Gork, Few Gork 10020M10L5, By:
J. Christopher Shore, EsB., John J. Cunningham, EsB.,
Mark P. Franke, EsB., -and-, Southeast Financial Center,
200 South Biscayne Blvd., Suite 4L00, Miami, Florida
33131, By: Richard S. Jebrdle, EsB., Jason F. Pakia,
EsB., Laura L. Femino, EsB.

CLEARG KOTTLIEB STEEF N HAMILTOF LLP,
Counsel for the Steering Committee of the Ad Hoc Kroup
of Bondholders, One Liberty Plaza, Few Gork, Few Gork
10006, By: Richard J. Cooper, EsB., Luke A. Barefoot,
EsB., Samuel Hershey, EsB.

/0S1213'-(�4%403-5674�0,�6%&'S'05

SEAF H. LAFE, UFITED STATES BAFJRUPTCG
JUDKE

Before the Court is the Verified Petition and Motion
seeking an Order (I) Recognizing the Dutch Bankruptcy
Proceeding as the Foreign Main Proceeding for Oi Brasil
Holdings Coöperatief U.A. (CCoopD or the CDebtorD);
(II) Recognizing the Insolvency Trustee as the Foreign
Representative; (III) Modifying the Prior Recognition
Order; (IV) Modifying the Prior Joint Administration
Order and (V) Granting Certain Related Relief .1 �  ,
dated July 7, 2017 (as later supplemented and modified,

the CDutch PetitionD) [ECF Fos. 2, 23]. 1  The Dutch
Petition was filed by Jasper R. Berkenbosch, solely in
his capacity as Insolvency Trustee of Debtor Coop (the
CInsolvency TrusteeD).

1 Unless otherwise specified, references to the Case
ManagementQElectronic Case Filing (CECFD) docket
are to Case Fo.17M11888. There is an extensive
evidentiary record in this proceeding. Trial testimony
is cited as CTrial Tr. [page:line], [date] ( [witness] ).D
Testimony provided by written declaration is cited
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as C[Witness] Decl. R SS.D Testimony on cross-
examination provided by written declaration is cited
as C[Witness] Cross R SS.D Exhibits are cited as CTT
SSD for the Insolvency Trustee's exhibits, CIBCT SSD
for the IBC's exhibits, CSCT SSD for the Steering
Committee's exhibits, and COT SSD for Oi's exhibits.

The Dutch Petition presents the Court with a complex
factual and procedural history. Coop is a Dutch entity
that is part of a family of Brazilian telecommunications
companies (the COi KroupD) that initiated bankruptcy
proceedings in Brazil in the summer of 2016. In July
2016, several of these Oi Kroup entitiesUincluding
CoopUsought and received recognition in this Court
of the Brazilian bankruptcy proceedings as a foreign
main proceeding under Chapter 15 of the United States
Bankruptcy Code. As a basis for that recognition, the
Court found Coop's center of main interests (CCOMID)
to be in Brazil given Coop's status as a special purpose
financing vehicle for the Oi Kroup.

Around the same time, a number of Coop's creditors
began to take action against Coop in the Fetherlands,
which culminated in a Dutch bankruptcy proceeding for
Coop. After months of litigation in the Dutch court
system, the highest national court in the Fetherlands
upheld the jurisdiction and propriety of Coop's
bankruptcy proceedings under Dutch law. In July 2017,
the Insolvency Trustee appointed in the Fetherlands filed
the Dutch Petition now before this Court. Contending
that Coop's COMI is in the Fetherlands, the Dutch
Petition seeks to have the Court recognize Coop's Dutch
bankruptcy proceedings as a foreign main proceeding
under Chapter 15 and also to overturn the prior
recognition by this Court of Coop's Brazilian bankruptcy
proceedings. The Insolvency Trustee's Dutch Petition
is supported by Aurelius Capital Management, LP
(CAureliusD) and other like-minded creditors who make
up the International Bondholder Committee (the CIBC,D
and together with the Insolvency Trustee, the CMovantsD).
The relief reBuested by the Movants is opposed by
the debtors that previously received recognition of the
Brazilian bankruptcy proceedings in this Court. These
debtors are joined by a separate group of Oi Kroup
creditors (the CSteering Committee,D and, together with
the debtors in the prior case, the CObjectorsD).

To address the numerous issues presented by the parties,
this Decision is divided into sections. The first section sets
forth a detailed statement of facts based on the evidence

presented in the case, including at trial. The remaining
sections are the Court's conclusions of law based on these
facts and applicable law. They open with a brief primer
on Chapter 15 of the Bankruptcy Code, focusing on
recognition and the crucial concept of a debtor's COMI.
The Court next turns to the parties' competing views of
the applicable legal standard for evaluating the Dutch
Petition and Coop's COMI. On the one hand, the Movants
urge the Court to conduct a de novo review of Coop's
COMI under Section 1517(a) as of the date the Dutch
Petition was filed. On the other hand, the .1 �  Objectors
advocate reviewing this case under Section 1517(d), which
looks at whether a prior COMI determination should be
terminated or modified because it was incorrect in the
first instance or based on events after recognition. For
the reasons explained below, the Court finds that Section
1517(d) provides the appropriate standard.

After addressing the applicable legal standard, the Court
considers whether the doctrines of judicial estoppel and
comity apply in this case. More specifically, the Court
evaluates whether this Court should conduct its own
determination of COMI under Chapter 15 or whether it
should defer to prior rulings made by the Dutch courts.
The Court ultimately concludes that judicial estoppel and
comity should not apply here for a variety of reasons,
including, but not limited to, the differences between the
legal Buestion now before this Court and the one decided
by the Dutch courts.

Finally, the Court evaluates the two prongs of Section
1517(d) for terminating or modifying a prior recognition.
The first of these prongs directs the Court to determine
whether the grounds for granting recognition were
lacking. This reBuires the Court to examine the record
before the Court at the time it recognized Coop's COMI
as Brazil. After determining that the Court should not
modify or terminate recognition under the first prong in
Section 1517(d), the Court turns to the second prong in
Section 1517(d). This second prong examines whether the
grounds of recognition have ceased to exist. It reBuires
the Court to examine whether events after the prior
recognition have changed Coop's COMI from Brazil to
the Fetherlands. In concluding that this second prong has
not been met, the Court considers the economic reality of
the special purpose nature of Coop, the expectations of
creditors, the limitations on the Dutch Insolvency Trustee
presented by the proceedings in Brazil, and allegations of
impropriety against creditor Aurelius.
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After a trial and extensive submissions by the parties, the
Court denies the Dutch Petition for the reasons set forth
below. This decision constitutes the Court's findings of

fact and conclusions of law. 2

2 Certain information relevant to the Court's
determination in this case is sensitive commercial
information or subject to confidentiality restrictions
under Dutch law. /ee Confidentiality Stipulation
and Protective Order [ECF Fo. 38]; Stipulation
Regarding Confidential Dutch Court Proceeding
Information [ECF Fo. 67]; see also Rule
L018 of the Federal Rules of Bankruptcy
Procedure (permitting protection of, among other
things, confidential commercial information). Such
confidential information has been redacted from this
Decision. Redactions have been kept to a minimum,
however, given the interest of transparency in these
proceedings. An unredacted version of this Decision
has been filed under seal and provided to counsel to
the parties that participated in the trial.

,'56'58S�0,�,-&1

-9�1:$�0i�8roup;s�Background�and�Structur$
Incorporated under the laws of Brazil, Oi S.A. (COiD)
is the parent company of a large telecommunications
conglomerate. Proposed Joint PreMTrial Order, Ex. A
Statement of Stipulated Facts (the CStip. FactsD) R 1
[ECF Fo. 87]; Declaration of Antonio Reinaldo Rabelo
Filho (CRabelo Decl.D) R 6 [ECF Fo. 5L]. The Oi Kroup
has 140,000 direct and indirect employees in Brazil,
including 45,125 full-time employees, as of December
31, 2015. Rabelo Decl. R 5. The Oi Kroup reports
significant operations and market share in a range of
telecommunications-related services in Brazil, including
(i) operation of 651,000 public telephones, more than one
million .1   public WiMFi hotspots in locations such
as airports and shopping malls, and 330,000 kilometers
of fiber optic cables; (ii) a 34.5V market share of fixed-
line services including network usage, television and
data transmission; and (iii) an 18.6V national market
share in mobile telecommunications with 48.1 million
mobile subscribers as of December 31, 2015, and network
coverage of approximately L3.0V of the urban population
of Brazil. Rabelo Decl.R 5. Moreover, as part of its
mobile business, Oi andQor its affiliates are parties to
various roaming and similar contractual arrangements

with other global telecommunications companies outside
of Brazil. Stip. Facts R 4; Declaration of Ojas F. Shah
(CShah Decl.D) R 11 [Case Fo. 16M117L1, ECF Fo. 4].
Specifically, Oi MOvel S.A. (COi MOvelD) is a party to
roaming agreements with approximately 352 operators in
over 140 countries, including in the U.S. TT 63 R 33;
TT 284 RR 18, 21; Trial Tr. 28L:22M2L0:6, Sept. 18, 2017
(Rabelo).

Coop is a subsidiary of Oi. Stip. Facts R 1. Oi has other
direct and indirect subsidiaries, including (i) Telemar
Forte Leste S.A. (CTelemarD), a wholly-owned subsidiary
of Oi that operates a legacy landline telecommunications
business; (ii) Oi MOvel, a wholly-owned subsidiary of
Telemar that operates the Oi Kroup's personal mobile
and cable television services; and (iii) Portugal Telecom
International Finance B.I. (CPTIFD), a wholly-owned
financing subsidiary of Oi. Stip. Facts RR 1, 3; Rabelo
Decl.R 6.

B9�&oop;s�Background�and�Structur$
Coop was incorporated on April 20, 2011 as a Dutch
financing entity with excluded liability (coöperatie met
uitgesloten aansprakeli0kheid ). Stip. Facts R 5; Shah Decl. R
30; Trial Tr. 226:11M226:14, Sept. 18, 2017 (Rabelo). Coop
maintains its registered address at Strawinskylaan 3127,
1077 PT, Amsterdam, Fetherlands, which is the shared
office of a trust company servicing several corporate
entities. Stip. Facts R 6; Trial Tr. 343:18M344:5, Sept.
18, 2017 (Rabelo); Trial Tr. 678:20M67L:4, Sept. 25,
2017 (Berkenbosch). Coop's operations are very limited.
Coop has no subsidiaries (Stip. Facts R 8); it has never
held any eBuity investments (Trial Tr. 682:2M14, Sept.
25, 2017 (Berkenbosch)); it has no operations and no
business independent of the Oi Kroup (Trial Tr. 682:15M
18, Sept. 25, 2017 (Berkenbosch)); and it has never held
money for any entity other than a member of the Oi
Kroup (Trial Tr. 352:10M12, Sept. 18, 2017 (Rabelo)).
Coop files financial statements with the Dutch Chamber
of Commerce (Revised Direct Testimony of Jasper R.
Berkenbosch (CBerkenbosch Decl.D) R 10 [ECF Fo. 106] ),
pays taxes in the Fetherlands (Trial Tr. 210:16M25, Sept.
18, 2017 (Rabelo)), and files tax returns with Dutch tax
authorities in the Fetherlands and as part of the Oi
Kroup's consolidated tax filings in Brazil (Berkenbosch
Decl. R 10; Rabelo Decl.R 13). Coop has retained various
professionals and advisors in the Fetherlands in support

of its legal and financial obligations. Stip. Facts. R L. 3
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3 These include (i) RESOR F.I. (legal counsel);
(ii) Baker Tilly Berk F.I. (auditors); (iii) JPMK
(Meijburg N Co Belastingadviseurs) (tax advisors);
and (iv) Iistra B.I. (registered agent). Stip. Facts R L.

Oi is and always has been Coop's sole member (i.e.,
shareholder). Stip. Facts R 7. Accordingly, Oi has always
held the sole authority to elect Coop's directors. SCT
1 § L.3. The Coop Board of Directors (the CCoop
BoardD) consisted of two members from the date of
Coop's incorporation until April 1L, 2017 (the date of
the Dutch CconversionD decision, discussed below). Stip.
Facts R 10. Prior to early March 2016, .1 !  those
two members included a Brazilian-based representative
and, to satisfy the Dutch legal reBuirements for sufficient
Dutch presence, Trust International Management B.I.
(CT.I.M.D), a Dutch corporate entity. Trial Tr. 183:21M
187:8, Sept. 18, 2017 (Rabelo). In early March 2016,
Arthur JosW Lavatori Correa replaced T.I.M. as the
second director, moving to the Fetherlands to fill the
role. Stip. Facts R 12; Trial Tr. 187:LM20, Sept. 18, 2017
(Rabelo). Prior to serving on the Coop Board, Mr. Correa
resided in Brazil. Stip. Facts R 13. From the time of
the Dutch CconversionD decision on April 1L, 2017 until
the present, the Coop Board has consisted of only one
Brazilian legal entity, Bryophyta Sp Participacoes SQA.
Stip. Facts R 11.

From early March 2016 until late April 2017, Mr. Correa
also served as Coop's sole employee. Stip. Facts R 14. Mr.
Correa's employment contract directed that he work at
least 40 hours a week either in the Coop office or Csuch
other place as [Coop] may instructD (Trial Tr. 1L7:1LM
1L8:21, Sept. 18, 2017 (Rabelo); TT 73 R 4.1), and there
is no evidence that he ever worked in the Coop office, but
instead completed all work either at home or in internet
cafes. Trial Tr. 345:22M346:7, Sept. 18, 2017 (Rabelo).
Coop has never employed anyone else other than Mr.
Correa. Stip. Facts R 15; Trial Tr. 345:LM13, Sept. 18, 2017
(Rabelo); Trial Tr. 67L:20M67L:4 (Berkenbosch).

&9�&oop;s�-cti<iti$s
Oi established Coop in the Fetherlands as a tax-
advantaged financing entity. Shah Decl. RR 30M31; Rabelo
30(b)(6) Dep. Tr. 108:25M110:2; see SCT § 10 [redacted]
Through its existence, Coop has essentially performed
only two functions: (i) borrowing, or issuing or assuming
notes; and (ii) on-lending to the Oi Kroup. Trial Tr.

224:17M23; 351:20M352:4, Sept. 18, 2017 (Rabelo); Rabelo
Decl. RR 8, 13; Shah Decl. RR 30, 35. Although its Articles of
Association granted Coop the authority to take on a wider

range of operations, 4  there is no evidence that it ever did
so. In fact, Coop is prohibited under the provisions of
one of its note indentures from engaging in any activities
other than those related to borrowing and on-lending to

Oi Kroup affiliates. .1 "  5  TT 15 § 4.17.

4 The Articles of Association provide Coop with the
authority, among other things:

to provide in the material needs of its Members and
in this respect:
(a) to directly or indirectly invest in, manage and
dispose of interests in businesses and companies
and to otherwise manage, put out and invest funds
and receivables;
(b) to finance the Members as well as companies
and legal entities affiliated with the Cooperative or
a Member;
(c) to collect and receive risk-bearing capital from
the Members;
(d) to borrow, to lend and to raise funds, including
the issue of bonds, promissory notes or other
securities or evidence of indebtedness as well
as to enter in agreements in connection with
aforementioned activities;
(e) to incorporate, to participate in any way
whatsoever in, to manage, to supervise businesses
and companies;
(f) to finance businesses and companies;
(g) to render advice and services to businesses
and companies with which the Cooperative or a
Member forms a group and to third parties;
(h) to grant guarantees, to bind the Cooperative
and to pledge its assets for obligations of businesses
and companies with which it forms a group and on
behalf of third parties;
(i) to trade in currencies, securities and items of a
property in general;
(j) to perform any and all activities of an industrial,
financial or commercial nature, and to do all that is
connected therewith or may be conducive thereto,
all to be interpreted in the broadest sense.

SCT 1 § 3.

5 The note indenture provides that, so long as any of the
securities are outstanding, Coop as issuer shall not:

(a) engage in any business or enter into, or be
party to, any transaction or agreement, except
(i) the issuance, sale redemption, repurchase,
or defeasance of the Securities (including any
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Additional Securities) and any other Indebtedness
of the Issuer for the financing of the Company
and its subsidiaries not otherwise prohibited by this
Indenture and activities incidentally related thereto
(including on-lending of funds to the Company
and its subsidiaries), (ii) entering into affiliate
debt transactions, including loan transactions, with
regards to proceeds from the Initial Securities
(including any Additional Securities) and any other
Indebtedness not otherwise prohibited by this
Indenture, (iii) entering into hedging agreements
not for speculative purposes, (iv) as reBuired by
law, (v) in order to maintain its existence as
a corporation, and (vi) in connection with any
transaction not otherwise prohibited under this
Indenture;
(b) acBuire or own any subsidiary or other
assets or properties, except (A) an interest in
hedging agreements relating to its or its Affiliates'
Indebtedness and instruments evidencing interests
in the foregoing, (B) cash and cash eBuivalents,
(C) any assets related to affiliate debt transactions,
and (D) each series of the Securities and other
Indebtedness not otherwise prohibited under this
Indenture;
(c) incur any Indebtedness other than (A) the
Securities, and (B) any other Indebtedness that
(x) ranks eBually with the Securities or (y) is
subordinated to the Securities; and
(d) incur or suffer to exist any Lien upon any
properties or assets whatsoever, except Liens
imposed by law.

TT 15 § 4.17.

19�&oop�5ot$s

Coop is presently the issuer of two series of notes:
X628,112,000 of 5.625V U.S. Fotes due 2021 (the C2021
FotesD), and Y1,451,413,000 of 5.75V U.S. Fotes due
2022 (the C2022 FotesD and, together with the 2021 Fotes,
the CCoop FotesD). Stip. Facts R 17. The proceeds from
the issuance of the 2021 Fotes were transferred directly to
Coop's ItZu Fassau bank account in the Bahamas. Rabelo
Decl. R 22. Coop never received the 2022 Fotes proceeds
because it was not the original issuer, as explained below.

The 2022 Fotes are governed by an indenture agreement
dated February 10, 2012, and a first supplemental
indenture dated July 27, 2012 (the C2022 Fotes
Supplemental IndentureD and, together with the prior
indenture, the C2022 Fotes IndentureD). Stip. Facts R 18.

The 2021 Fotes are governed by an indenture agreement
dated June 22, 2015 (the C2021 Fotes IndentureD and,
together with the 2022 Fotes Indenture, the CCoop Fotes
IndenturesD). Stip. Facts RR 1L, 21.

Both series of Coop Fotes are guaranteed by Oi. Stip.
Facts R 22. While the 2021 Fotes were issued by
Coop, the 2022 Fotes were originally issued by Oi's
corporate predecessor, Brasil Telecom S.A. Stip. Facts R
20. The 2022 Fotes Indenture includes a provision that
permits any wholly-owned subsidiary of the Oi Kroup
to be substituted as issuer at Oi's sole discretion and
without noteholder consent, so long as Oi provides the
noteholders with indemnification for certain potential
disadvantageous tax conseBuences. TT 17 § 10.01. Coop
was eventually substituted as issuer of the 2022 Fotes
pursuant to the execution of the 2022 Fotes Supplemental

Indenture. Stip. Facts R 21. 6  Oi provided a guarantee on
the 2022 Fotes in conjunction with this substitution. Stip.
Facts R 21.

6 The 2021 Fotes Indenture includes a matching issuer
substitution option. Stip. Facts R 21; TT 15 § 10.01.

Both Coop Fotes Indentures are governed by Few Gork
law, designate Few Gork as the forum for any disputes
related to the Coop Fotes, and reBuire that Coop .1!#
maintain an office or agency in Few Gork City for the
purpose of service of process. Stip. Facts R 23M24. The
Bank of Few Gork Mellon is the indenture trustee for
both series of Coop Fotes. Stip. Facts R 25.

The offering memoranda for both series of Coop Fotes
speak of the Oi Kroup as a single integrated operation (TT
16 at i; TT 1L at i), and the offering memorandum for
the 2021 Fotes extensively describes Coop's conduit role
and its complete dependence on the Brazilian Oi Kroup
entities:

[Coop], a wholly-owned subsidiary
of Oi organized under the laws of
the Fetherlands, has no operations
other than the issuing and making
payments on the Fotes and
other indebtedness ranking eBually
with the Fotes, and using the
proceeds therefrom as permitted
by the documents governing these
issuances, including lending the net
proceeds of the Fotes and other
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indebtedness incurred by [Coop]
to Oi and subsidiaries of Oi.
Accordingly, the ability of [Coop]
to pay principal, interest and other
amounts due on the Fotes and other
indebtedness will depend upon the
financial condition and results of
operations of Oi and its subsidiaries
that are creditors of [Coop]. In
the event of an adverse change in
the financial condition or results of
operations of Oi and its subsidiaries
that are creditors of [Coop], these
entities may be unable to service
their indebtedness to [Coop], which
would result in the failure of [Coop]
to have sufficient funds to repay all
amounts due on or with respect to
the Fotes.

TT 16 at 18.

The definition of CEvents of DefaultD in the 2021 Fotes
Indenture includes restructuring or liBuidation (Cwhether
judicial or extrajudicialD) or Cany event ... under the laws
of Brazil, the 1etherlands or any political subdivision
thereof [that] has substantially the same effect.D TT 15 §
6.01(L) (emphasis added). In contrast, and consistent with
Oi's corporate predecessor serving as the original issuer,
the definition of CEvents of DefaultD in the 2022 Fotes
Indenture reads similarly, but excludes reference to the
Fetherlands. /ee TT 17 § 6.01(8) (Cany event ... under the
laws of Brazil or any political subdivision thereof [that]
has substantially the same effect.D). In discussing default
and insolvency risk, the offering memoranda for both
series of Coop Fotes explicitly warn of the possibility of
a Brazilian bankruptcy:

[i]f we are unable to pay
our indebtedness, including our
obligations under the notes, then we
may become subject to bankruptcy
proceedings in Brazil. Brazilian
bankruptcy laws are significantly
different from, and may be less
favorable to creditors than, those of
the United States.

TT 1L at 26; see also TT 16 at 21.

In June 2015, in conjunction with the issuance of the
2021 Fotes, the Coop Board approved a resolution which
contained the following language:

[Coop's] centre of main interests (as
referred to in Regulation (EC) Fo.
1346Q2000 of the Council of 2L May
2000 on Insolvency Proceedings (as
may be amended from time to
time up to the date hereof) (the
CEU Insolvency RegulationD)) is
located in the Fetherlands and the
Cooperative has not or will not have
an CestablishmentD (as defined in the
EU Insolvency Regulation) in any
other member state of the European
Union.

TT 150 Annex R 6. That resolution also stated that it could
be relied upon by Clifford Chance LLP, counsel to the
underwriting banks and investment firms participating in
the initial offering of the 2021 Fotes. TT 150 Annex R
6; TT 304 RR 1.1M1.4, 3.10. Clifford Chance subseBuently
.1!1  issued an opinion letter for the benefit of its clients

which contained the same clause regarding Coop's Ccentre
of main interestD under EU law. TT 304 R 3.18; Trial Tr.
257:17M261:24, Sept. 18, 2017 (Rabelo).

29�/1',�(oan

While PTIF has a similar role to Coop as a special purpose
financing vehicle in the Oi Kroup, it has a different origin
story. PTIF was formed under the laws of the Fetherlands
as a private entity with limited liability. Stip. Facts R
2. Between 2013 and 2014, Oi closed on the acBuisition
of Portugal Telecom SKPS, S.A. (CPTD), a Portuguese
telecommunications company that was the then-parent of
PTIF. Rabelo Decl. R 18; Berkenbosch Decl. R 17. This
purchase included PTIF and the obligations for certain of
PTIF's outstanding debts. Rabelo Decl. R 18; Berkenbosch
Decl. R 17. In late 2014, Oi sold PT, while retaining
PTIF as a wholly-owned subsidiary of Oi. Stip. Facts R 2;
Berkenbosch Decl. R 17.

Following Oi's sale of PT, PTIF received the proceeds
from the sale of PT as repayment for its intercompany
loans to its former parent. Rabelo Decl. R 1L; Berkenbosch
Decl. R 17. As a result of PTIF's corporate structure
and Dutch financial and banking regulations, PTIF was
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reBuired to re-lend the PT sale proceeds to another
member of the Oi Kroup. Rabelo Decl. R 1L. Accordingly,
PTIF transferred the proceedsUin the amount of
X4,648,887,000Uto Coop (the CPTIF LoanD) pursuant to
a loan agreement between PTIF and Coop dated June 2,
2015 (the CPTIF Loan AgreementD). TT 5; Berkenbosch
Decl. R 18; Rabelo Decl. RR 1LM20. Those funds were
deposited and held in Coop's Ita[ Fassau bank account in
the Bahamas until they were on-lent to Oi in 2016. Rabelo
Decl. R 20; Trial Tr. 32L:2M331:7, Sept. 18, 2017 (Rabelo).
The PTIF Loan Agreement was amended in mid-March
2016 to divide and extend the maturity of the loan across
several dates. /ee TT 6 § 1.1 and Annex A.

3. 0i�(oans

Since its formation, Coop has lent money to Oi and
Oi MOvel under four loan agreements (the CCoop Loan
AgreementsD). TT 7M14; Berkenbosch Decl. R 2L; Trial
Tr. 218:10M21L:2, Sept. 18, 2017 (Rabelo). In late August
2012, Coop and Oi executed the first loan agreement in the
amount of X1.5 billion. TT 7. In mid-June 2015, Coop and
Oi executed a second agreement, which provided for Coop
to loan Oi X400 million. TT 8. The second agreement was
amended later that same month to increase the borrowing
limit to X2 billion. TT L. The second agreement was then
amended twice more in January and March of 2016 to
increase the amount of indebtedness to a total of over X2.6
billion and extend the maturity dates of certain tranches,
respectively. TT 10, 11. In late February 2016, Coop and
Oi executed a third loan agreement that provided for
Coop to loan Oi approximately X245 million. TT 12. This
third agreement was amended in mid-March 2016 to (i)
change the governing law from Dutch to Brazilian law;
and (ii) remove a clause that provided Coop with the right
to reBuest immediate payment of the outstanding debt
under the agreement 181 calendar days after the date of
disbursement. TT 13. In early March 2016, Coop and Oi
MOvel executed a final loan agreement in the amount of
X1.56 billion. TT 14.

From June 2015 through the end of April 2016, a total
of approximately X4,448,736,523 was transferred from
Coop to Oi and Oi MOvel pursuant to the second,
third, and fourth loan agreements. /ee Berkenbosch Decl.
RR 33, 34 (totaling the loan amounts and detailing the
individual .1!2  transfers). As of early August 2016,
the aggregate principal amount outstanding under the

four intercompany loans from Coop to Oi and Oi MOvel
totaled approximately X5,518,656,L25. Stip. Facts R 30.

On June 18, 2015, the Coop Board passed two resolutions
approving two amendments to the credit facilities for
the loans between (i) Coop and Oi; and (ii) Coop
and PTIF, respectively. Both resolutions included the
following language, similar to that used in the resolution
passed in conjunction with the issuance of the 2021 Fotes
and Clifford Chance's related opinion letter:

[Coop's] centre of main interests (as
referred to in Regulation (EC) Fo.
1346Q2000 of the Council of 2L May
2000 on Insolvency Proceedings (as
may be amended from time to
time up to the date hereof) (the
CEU Insolvency RegulationD)) is
located in the Fetherlands and the
Cooperative has not or will not have
an CestablishmentD (as defined in the
EU Insolvency Regulation) in any
other member state of the European
Union.

TT 148 R 6; TT 14L R 6.

49�Su++ary�o=�&oop;s�-ss$ts�and�(ia>iliti$s

Coop's most valuable assets include the intercompany
claims against Oi and Oi MOvel based on the loans
described above, so-called CPaulianaD causes of action
(described below) seeking the return of these same funds
from Oi and Oi MOvel, a relatively small claim against
Dutch tax authorities for a value-added tax (or IAT)
refund, and other potential claims and causes of action.
Stip. Facts R 28M2L, 6L; Trial Tr. 703:16M704:23, 762:17M
20, Sept. 25, 2017 (Berkenbosch).

As of July 7, 2017Uthe date this case was filedUCoop had
no bank accounts in Brazil, and its cash assets consisted
of: (i) a court-supervised account in the Fetherlands
with a current total balance of approximately X416,L05;
(ii) a bank account at Citibank in Few Gork with
approximately Y10,000 relating to a retainer payment for
White N Case; and (iii) a bank account at Citibank in Few
Gork with approximately Y50,000 held in trust by Jones
Day. Stip. Facts RR 26M27.
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As of August L, 2017, Coop's debts totaled approximately
X5.7 billion, consisting principally of approximately X1.L
billion outstanding under the Coop Fotes, approximately
X3.8 billion owed to PTIF under the PTIF Loan
Agreement, and approximately X50,000 to other creditors
located in the Fetherlands. Stip. Facts R 16.

69�0i;s�,inancial�6istr$ss�and�t:$�Bra?ilian�3*
/roc$$ding

As early as 2015, Oi began suffering financial distress
as a result of increased interest rates, Cchilled foreign
investment in BrazilD stemming from various national
corruption scandals, increased competitive pressures,
rapidly declining demand for fixed-line services (Cthe
primary operational focus of Oi and TelemarD), and
expensive government-mandated investment in negative-
growth rural-area operations. TT 63 at 3M4; Berkenbosch
Decl. R 27. Oi's financial concerns increased in 2016,
reflected by a 168V year-over-year increase in operational
losses for the January 2016 to June 2016 period, and an
1126V year-over-year increase in total loss for the same
period. Berkenbosch Decl. R 28. The market price for Oi's
common stock declined by approximately L0V between
January 2014 and August L, 2015. Dutch Petition R 32.
Credit rating agencies began downgrading the financial
ratings of Oi and its affiliates around the same time, and
continued warning of a Chigh risk of impending debt
restructuring initiatives .1!3  resulting in potential losses
to creditorsD in late 2015 and 2016. Dutch Petition R 33.

By early June 2016, Oi retained Cadvisors to help
address capital structure and liBuidity concerns.D TT
151 at 6. Around that time, Oi prepared a PowerPoint
presentation for bondholders with the title CProject
Ocean,D which displayed the logos of the legal, financial,
and restructuring advisory firms White N Case, BMA,
and PJT Partners. TT 151. The presentation detailed
the Oi Kroup's financial distress and proposed a note
exchange to address its liBuidity and leverage issues. TT
151. Later that month, the Oi Kroup publicly disclosed its
negotiations with the Steering Committee, including Oi's
proposed out-of-court restructuring plan and a counter-
proposal from the Steering Committee. Stip. Facts R 31.

On June 20, 2016, Oi, Oi MOvel, Coop, PTIF, Telemar,
Copart 4 Participa\]es S.A. and Copart 5 Participa\]es
S.A. (collectively, the CBrazilian RJ DebtorsD)
commenced a jointly administered reorganization
proceeding (the CBrazilian RJ ProceedingD) in the 2a Vara

3mpresarial do Rio de Janeiro (Seventh Business Court of
Rio de Janeiro) (the CBrazilian RJ CourtD). Stip. Facts
R 33. The Coop Board contemporaneously approved the
commencement of the Brazilian RJ Proceeding for Coop.
Stip. Facts R 32; TT 4 R 5. The same day that the
Brazilian RJ Proceeding was filed, Ojas F. Shah was
appointed as the foreign representative for the Brazilian
RJ Proceeding with respect to four entitiesUOi, Coop,
Oi MOvel, and TelemarUpursuant to resolutions and
powers of attorney signed by authorized representatives
of each entity. Stip. Facts R 3L. Later that month, the
Brazilian RJ Court granted the reBuest for the judicial
reorganization of the Brazilian RJ Debtors. Stip. Facts
R 34. In early September 2016, the Brazilian RJ Debtors
submitted a proposed restructuring plan (the CBrazilian
RJ PlanD) in the Brazilian RJ Proceeding. Stip. Facts R 35.
In mid-March 2017, the Oi Kroup released the proposed
economic terms of a revised plan of reorganization.
Stip. Facts R 36. The revised plan had not yet been
filed at the time of the trial on the Dutch Petition.
Stip. Facts R 37. Creditors of Coop and PTIF have
actively participated in the Brazilian RJ Proceeding,
including two Aurelius-managed fundsUSyzygy Capital
Management, Ltd. (CSyzygyD) and Capricorn Capital
Ltd. (CCapricornD)Uthat have filed pleadings with and
reBuested certain relief from the Brazilian courts. Trial Tr.
5L1:22M5L2:12, Sept. 25, 2017 (Kropper).

%9�1:$�/rior�3$cognition�/roc$$ding
On June 21, 2016, one day after the Brazilian RJ
Proceeding was filed, Mr. Shah filed voluntary petitions in
this Court under Chapter 15 of the Bankruptcy Code on
behalf of four entities: Oi, Coop, Oi MOvel, and Telemar
(the CChapter 15 DebtorsD). Stip. Facts R 40. On the
same day, Mr. Shah filed a joint verified petition and
motion (the CBrazilian PetitionD) seeking recognition of
the Brazilian RJ Proceeding for each of the Chapter 15
Debtors (Stip. Facts R 41; TT 63) [Case Fo. 16M117L1,
ECF Fo. 3], as well as the Shah Declaration (TT 64) [Case
Fo. 16M117L1, ECF Fo. 4]. On June 21, 2016, this Court
entered an order jointly consolidating the bankruptcy
cases for the Chapter 15 Debtors under the Case Fumber
16M117L1. [Case Fumber 16M117L1, ECF Fo. 11].

The Shah Declaration informed the Court of Coop's
nature as an SPI:

Coop is a special-purpose vehicle (an
CSPID) with no ability to generate
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a return on cash proceeds itself,
any proceeds from debt issuances at
Coop must be on-lent to (eventually)
an operating .1!4  Oi Kroup entity
capable of earning a profit for
Coop's creditors .... [and] Coop is
also the obligor on any intragroup
loans received by it from Oi Kroup
affiliates in its capacity as an
intragroup financing company in the
Oi Kroup.

Shah Decl. R 34. The Shah Declaration also stated that
C[w]hen issuing long-term debt and as is customary for
corporate enterprises, the Oi Kroup makes use of special
purpose financing companies, intercompany guarantees,
and intercompany transfers to reduce its cost of capital.D
Shah Decl. R 18.

In addition, the Shah Declaration informed the Court
of Coop's ties to the Fetherlands. It stated: CCoop
was incorporated ... in 2011 under the laws of the
FetherlandsD (Shah Decl. R 30; Brazilian Petition
R 26); CCoop maintains its registered office in the
FetherlandsD (Shah Decl. R 31; Brazilian Petition R 27);
CCoop enters routine filings with the Dutch Chamber
of Commerce ... files tax returns with the Dutch tax
authorities, employs Baker Tilly International as auditor,
and completes other ministerial activities reBuired by
Dutch lawD (Shah Decl. R 31; Brazilian Petition R 27);
CCoop hired independent Dutch counsel to ensure the
protection of its interests in a joint defense with its Oi
Kroup affiliatesD (Shah Decl. R 32; Brazilian Petition R
28); CCoop ... is governed by two directors, one of whom
resides in the FetherlandsD (Shah Decl. R 31; Brazilian
Petition R 27); and CCoop's board of directors ... hold [its]
meetings in the FetherlandsD (Shah Decl. R 32; Brazilian
Petition R 28).

On June 22, 2016, the Court held a hearing on the Chapter
15 Debtors' motion for provisional relief under Section
151L of the Bankruptcy Code, in which they reBuested
protection of their U.S. property under the automatic stay
pursuant to Section 362 of the Bankruptcy Code. [Case
Fo. 16M117L1, ECF Fo. 28]. The Court found a Crisk of
irreparable harm if the automatic stayD was not put into
effect immediately, and was presented with no objections
or claims that the stay would prejudice any parties. Hr'g.
Tr. L:8M25, June 22, 2016 [Case Fo 16M117L1, ECF Fo.
28]. Accordingly, the Court granted the relief. /ee Order

Granting Provisional Relief [Case Fo 16M117L1, ECF Fo.
22].

On July 21, 2016, a hearing was held by the Court on the
Chapter 15 Debtors' reBuest to recognize the Brazilian RJ
Proceeding as a foreign main proceeding under Chapter
15 for each of the Chapter 15 Debtors, including, but not
limited to, Coop (the CPrior Recognition HearingD). [Case
Fo. 16M117L1, ECF Fo. 41]. At the conclusion of the
Prior Recognition Hearing, the Court granted the reBuest,
ruling as follows:

I conclude the Brazilian RJ proceeding is ... a foreign
ma[in] proceeding with respect to each of the debtors.
For three of the debtors, I note that the bankruptcy code
establishes a presumption that a debtor's [ ] registered
office is the center of main interest that is the COMI,
and that's true for three of these entities.

And I note that the integrated OI group enterprise is
managed, directed, and monitored as a strategic whole
in Brazil while major group decisions are affected at the
OI group headBuarters, the OI group headBuarters is
the corporate nerve center here.

....

And in fact, I also find that Brazil is the appropriate
center of main interest for the remaining entity, which is
an SPI. Case law including the OAS case notes that the
COMI of an SPI turns at a location of the corporate
nerve center and the expectation of creditors. And here,
I find that the COMI analysis for .1!�  the SPI here
is essentially the same as it was in OAS and I reach the
same conclusion that Brazil is the appropriate place.

Hr'g Tr. 21:10M15, July 21, 2016 (citing In re OA/ /.A., 533
B.R. 83, L2 (Bankr. S.D.F.G. 2015)). On July 22, 2016, the
Court entered the Order Granting Recognition of Foreign
Main Proceeding and Certain Related Relief [Case Fo. 16M
117L1, ECF Fo. 38] (the CPrior Recognition OrderD, and,
together with all pleadings, hearings, and other activity in
Case Fo. 16M117L1, the CPrior Recognition ProceedingD).
Stip. Facts R 43.

On July 18, 2017, White N Case filed a notice titled
Disclosure Pursuant to 44 U./.C. 5 4647 Regarding
/u8stitution of Foreign Representative [Case Fo. 16M
117L1, ECF Fo. 7L] (the CRabelo StatementD). Stip.
Facts R 44. The Rabelo Statement declares that Mr.
Shah's appointment as Coop's foreign representative
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was terminated pursuant to resolutions and powers of
attorney executed on July 18, 2017, and that Mr. Antonio
Reinaldo Rabelo Filho was simultaneously appointed by
the Coop Board to act as Coop's foreign representative
in place of Mr. Shah. Stip. Facts R 45. Mr. Rabelo was
previously employed as a tax director at Oi, but left direct
employment with Oi in May 2017. Stip. Facts RR 46M47.

,9�-ur$lius@�t:$�'B&@�and�t:$�6utc:�Bankruptcy
/roc$$ding

Aurelius participated in the Prior Recognition Proceeding
as an interested party and appeared at both the hearing
on June 22, 2016, and the hearing on July 21, 2016. /ee
Motion for Admission to Practice9 Pro Hac Vice [Case
Fo. 16M117L1, ECF Fo. 44]. Aurelius did not object
to the recognition of Brazil as the COMI for any of
the Chapter 15 Debtors, including Coop. It also did
not file any pleadings beyond its motion for admission.
But Aurelius reBuested that certain language be included
in the order granting provisional relief under Section
151L; the language provided that the interim stay would
not apply to actions and property outside the United
States and, in particular, the Fetherlands. Hr'g Tr. 7:24M
8:15 June 22, 2017. The Court's order granting Section
151L relief included the language Aurelius reBuested. /ee
Order Granting Provisional Relief R 1. Aurelius sought and
received the inclusion of similar language in the proposed
recognition order, resulting in a stipulation that, among
other things, the stay under Section 1520 would apply only
to actions and property within the United States. /ee Hr'g
Tr. L:23M10:15 July 21, 2017.

Fotwithstanding its lack of objection to recognition of the
Brazilian RJ Proceeding as the foreign main proceeding
for Coop, C[i]t was always [Aurelius'] understanding
and expectation that Coop would be reorganized in the
Fetherlands pursuant to the laws of the Fetherlands.D
Trial Tr. 636:1LM637:25, Sept. 25, 2017 (Kropper). This
was true even at the time of the Prior Recognition
Hearing. /ee id. Indeed, the same day that the Prior
Recognition Order was entered, Aurelius distributed
a memo Cinvit[ing] dialog with holders of more than
Y50MM face amount of PTIFQ[Coop] notes who are
heavily weighted toward those notesUmeaning that they
hold a much larger percentage of the outstanding PTIFQ
[Coop] notes than of the outstanding Telemar notes.D
OT 73 at 4. This memo argued that initial restructuring
negotiations between the Oi Kroup and some of its
creditors had undervalued the PTIF and Coop Fotes, and

directed interested parties to contact Aurelius. Id. at 3;
Trial Tr. 603:24M604:22, Sept. 25, 2017 (Kropper). As of
the date of this memo, Aurelius held only [redacted] of

Coop Fotes on a notional .1!�  basis. IBCT 20 at 2. 7

7 As of July 1, 2017, the IBC held Y2.6 billion of Oi
Kroup debt, comprising approximately Y574 million
of notes issued by Coop, Y1.L billion of notes issued
by PTIF, and Y165 million of bonds guaranteed by
Telemar. IBCT 45 n.2.
As of July 1L, 2017, the Steering Committee
held Y1.23 billion of Oi Kroup debt, comprising
approximately Y242 million of notes issued by Coop,
Y88 million in notes issued by PTIF, Y864 million of
notes issued by Oi and guaranteed by Telemar, and
Y37 million in notes issued by Oi without a guarantee.
Steering Committee Objection R 18 n.38 [ECF Fo.
55].

Aurelius began taking legal action against Coop in the
Fetherlands weeks before the events in Few Gork. In
the spring of 2016, Aurelius began pursuing actions in
the Dutch courts to enjoin the on-lending and transfer
of funds from Coop to Oi under their loan agreements.
Shah Decl. RR 56M57. These actions were ultimately
unsuccessful. Shah Decl. RR 57M58; SCT 3. In addition,
on June 27, 2016, shortly after the filing of the Brazilian
Petition, but before the Prior Recognition Hearing,
the Aurelius-managed fund Syzygy filed an involuntary
bankruptcy petition against Coop in the Fetherlands.
Stip. Facts RR 4LM51. This was followed by the filing of
three additional involuntary petitions against Coop in the
Fetherlands in July 2016 by three different groups of
creditors. Stip. Facts RR 4LM51.

In the Prior Recognition Proceeding, the Court was
informed of these involuntary petitions through a second
declaration from Mr. Shah filed a little more than a
week before the Prior Recognition Hearing. [Case Fo. 16M
117L1, ECF Fo. 32 R 21]; see also Hr'g Tr. 8:16M25, July 21,
2017. In a subseBuent declaration filed approximately one
month after the Prior Recognition Order was entered, Mr.
Shah informed this Court that following the involuntary
filings against Coop in the Fetherlands, Coop had filed its
own petition for a suspension of payments proceeding in
the Fetherlands (as discussed further below). Third Decl.
Fotifying Court of a Change of Status R 5 [Case Fo. 16M
117L1, ECF Fo. 48].
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Dutch bankruptcy proceedings are governed by two legal
regimes, the EU regime established by the European
Insolvency Regulation (the CEU RegulationD) enacting
the European Union Convention on Insolvency, and
the Dutch national regime established by the Dutch
Bankruptcy Act (the CDBAD). Berkenbosch Decl. R 115;
Declaration of Paul Michael Ieder (CIeder Decl.D) RR
12M15 [ECF Fo. 105M1]. When opening an insolvency
proceeding, such as the one involving Coop, a Dutch court
is obligated to sua sponte determine and declare which
regime provides the basis for its jurisdiction. Berkenbosch
Decl. R 116; Ieder Decl. R 14. There are three bases for
jurisdiction under the EU Regulation and DBA. First,
under the EU regime, a Dutch court can open a CmainD
proceeding if the debtor's COMI under the EU Regulation
is found to be within the Fetherlands. Id. Second, the
court can open a CsecondaryD or CterritorialD proceeding
if it finds that the debtor has its COMI under the EU
Regulation in a different EU member state, but has an
CestablishmentD in the Fetherlands. Id. Third, if the Dutch
court finds a debtor's COMI under the EU Regulation to
be outside the EU, it may instead have jurisdiction under
the DBA so long as the debtor either (1) has Cdomicile
(:oonplaats )D in the Fetherlands; or (2) maintains an
Coffice (kantoor )D in the Fetherlands. Berkenbosch Decl.
R 117; Ieder Decl. R 34. For the purpose of the DBA, a
legal entity has domicile in the same state as its statutory
seat. Id.

The primary difference in finding jurisdiction under
the EU Regulation rather .1!  than the DBA is the
automatic recognition granted to the proceeding by other
EU member states. Trial Tr. 3L4:22M3L6:22, Sept. 1L, 2017
(Ieder); Berkenbosch Decl. R 125. By contrast, Dutch
insolvency proceedings under the DBA generally can
receive recognition in other European nations only on a
nation-by-nation basis using each nation's idiosyncratic
legal protocols, although some member statesUsuch
as KermanyUdo still provide automatic recognition to
Dutch insolvency proceedings under the DBA. Trial Tr.
3L5:LM3L6:10, 400:14M401:21, Sept. 1L, 2017 (Ieder).

Fotably, even if COMI under the EU Regulation
is found to be in the EU, the Dutch courts offer
the same forms of relief for cases opened under the
DBA. Berkenbosch Decl. R 120. In both cases, Dutch
law contemplates two forms of insolvency proceedings
for companies: Csuspension of payments (surseance van
8etaling ) and bankruptcy (faillissement ).D Ieder Decl.

R 37. Initiation of a suspension of payments (CSoPD)
instates a general moratorium on all actions by unsecured
ordinary creditors and restricts debtors from performing
acts of Cadministration or disposalD with regard to the
estate Cwithout cooperation, authorization or consent
of the administrator.D Berkenbosch Decl. R 130. In
contrast, in a bankruptcy proceeding, an insolvency
trustee becomes exclusively authorized to manage the
estate. Berkenbosch Decl. R 146.

While bankruptcy proceedings can be initiated upon
the reBuest of either a debtor or creditor, a SoP can
only be granted at the reBuest of the debtor. Ieder
Decl. R 37. Accordingly, a Dutch court makes an initial
determination regarding a SoP petition without holding
a hearing or receiving input from creditors, shareholders,
or other stakeholders. Berkenbosch Decl. R 132; Ieder
Decl. R 38. Upon reBuest for a SoP proceeding, the Dutch
court is obligated to grant a preliminary SoP if various
initial criteria are met. Ieder Decl. R 38. Specifically, a
SoP petition must contain evidence demonstrating that
the debtor anticipates being unable to continue paying its
debts as they fall due, and must include such documents
as a balance sheet and a list of known creditors with their
contact details. Ieder Decl. R 38. The SoP petition and any
enclosed documents (e.g., a proposed composition plan)
are subseBuently made publically available. Berkenbosch
Decl. R 132. After granting the provisional SoP, a Dutch
court will generally also grant a definitive SoP unless (1)
a Bualified majority of the unsecured ordinary creditors
object; (2) there is a well-founded suspicion that the debtor
will prejudice the interests of creditors; or (3) there is no
prospect of the debtor being able to satisfy its creditors
within a certain period of time. Berkenbosch Decl. R 133.

Right after the filing of the first Dutch involuntary
petition by Syzygy, Oi prepared a PowerPoint
presentation dated June 30, 2016 and titled CPro0eto
Oceano.D TT 152. The appendix of the PowerPoint
addresses plans for the potential filing of insolvency
proceedings across several jurisdictions, including
timelines and descriptions of how those filings could
interact. In discussion of a potential Dutch filing, the
presentation reads as follows:

[The Brazilian RJ Proceeding] will
not be recognized in the Fetherlands
therefore if creditors take action
in the Fetherlands, [Coop] will
have to file for an additional
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insolvency proceeding, Suspension
of Payments, to ensure they are
protected in the Fetherlands. Please
note the current intention is that this
will be used as a defensive measure
only. An illustrative timeline is on
the next slide.

TT 152 at Bates OiSAM000057L.

In fact, on July 26, 2016, the Coop Board petitioned for
appointment of a silent administrator .1!!  for Coop in
the Fetherlands. Stip. Facts R 52. Silent administration is
primarily used to gather information about an entity while
preparing it for an insolvency proceeding. Berkenbosch
Decl. R 4L. On July 28, 2016, the Dutch District Court
appointed Mr. Jasper Berkenbosch to the administrator
post. Stip. Facts R 53. Mr. Berkenbosch used the period of
his appointment to Cfamiliarize [him]self with Coop and
the other Brazilian RJ Debtors by, among other methods,
communicating with the Coop Board and its Dutch legal
counsel.D Berkenbosch Decl. R 4L.

On August L, 2016, the Coop Board petitioned for a
provisional SoP on an e; parte basis by filing a petition
(the CSoP PetitionD) with the Dutch District Court. Stip.
Facts R 54. At L:30AM the same morning, the Dutch
District Court entered its order granting the SoP Petition
(the CSoP Commencement OrderD) and commencing
Coop's SoP proceeding (the CSoP ProceedingD). Trial Tr.
801:1LM802:6, Sept. 25, 2017 (Berkenbosch); Stip. Facts
R 56. Coop filed the SoP Proceeding to facilitate its
reorganization rather than its liBuidation. TT 67 R 5.
In fact, the SoP Petition included a draft Ccomposition
planD that proposed to incorporate the recoveries offered
to creditors under the Brazilian RJ Plan. Stip. Facts R
55; TT 26 Annex 13. A composition plan is the Dutch
restructuring alternative to a liBuidation and reBuires
adoption by creditors and confirmation by a Dutch
court. Trial Tr. 6LL:16M24, Sept. 25, 2017 (Berkenbosch).
Pursuant to the SoP Commencement Order, the Dutch
District Court appointed Mr. Berkenbosch as Coop's
administrator (in such capacity, the CSoP AdministratorD)
and Mr. W.F. Jorthals Altes as the supervisory judge (the
CDutch Supervisory JudgeD). Stip. Facts R 57.

Shortly after Mr. Berkenbosch's appointment as SoP
Administrator, Aurelius initiated a campaign of freBuent
and aggressive contact with Mr. Berkenbosch to
convince him to move for the withdrawal of the SoP

Proceeding and conversion to a Dutch bankruptcy,
including by repeatedly critiBuing his performance as
SoP Administrator and reminding him of his fiduciary
duties. Trial Tr. 617:10M18, 618:13M20, 61L:3M23, 620:14M
621:11, Sept. 25, 2017 (Kropper); OT 4, 7, L, 16, 27
(counsel letter on behalf of the IBC); Trial Tr. 816:11M
1L, Sept. 25, 2017 (Berkenbosch); SCT 6. Representatives
of Aurelius actually apologized twice for the contents
of these communications after Mr. Berkenbosch took
actions several weeks later that were in line with
Aurelius' demands. Berkenbosch Decl. R 56 n.87; Trial Tr.
621:22M24, 640:13M641:20, 65L:11M660:22, Sept 25, 2017
(Kropper); id. 767:15M76L:4 (Berkenbosch).

Consistent with Aurelius' reBuests, Mr. Berkenbosch,
in his capacity as SoP Administrator, and certain
members of the IBC filed reBuests in early December
2016 to convert Coop's SoP Proceeding to a
Dutch bankruptcy proceeding (collectively, the CCoop
Conversion ReBuestsD). Stip. Facts R 58; TT 30L.

The hearing on the Coop Conversion ReBuests took place
before the Dutch District Court in early January 2017
(the CConversion HearingD). Stip. Facts R 60. Whether
reBuested by a debtor or a creditor, hearings held to
determine whether to convert a SoP proceeding andQ
or open a bankruptcy proceeding generally occur in
chambers (in raadkamer ). Ieder Written Direct RR 3LM
40; Berkenbosch Decl. R 140. In cases stemming from
creditor reBuests, the district court will summon the
petitioner and debtor, and may call the administrator
and other creditors or relevant parties sua sponte or if
the creditors have filed parallel bankruptcy reBuests. Id.;
Berkenbosch Decl. R 140. Either the Dutch .1!"  court
or the administrator may notify creditors that they will
be provided an opportunity to participate. Berkenbosch
Decl. R 140. In Coop's case, the Conversion Hearing was
attended by Mr. Berkenbosch with counsel from Jones

Day, the PTIF administrator, 8  counsel for Coop, and
counsel for various creditors, including members of the
IBC, certain Italian noteholders, and KoldenTree Asset
Management LP, a member of the Steering Committee.
Berkenbosch Decl. R 73; Ian Agteren 30(b)(6) Dep. Tr.
83:8M84:10.

8 PTIF was also undergoing a Dutch insolvency
proceeding at this time, and had received a
provisional SoP on October 3, 2016. TT 3 § 3.1(iv).
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In early February 2017, the Dutch District Court denied
the Coop Conversion ReBuests (the CConversion Denial
DecisionD). Stip. Facts R 61. A little more than a week
later, four creditors of Coop, including the Aurelius-
managed fund Syzygy, appealed the Conversion Denial
Decision to the Dutch Court of Appeals. Stip. Facts
R 63; Ieder Decl. R 57. Three of these creditors,
including Syzygy, are members of the IBC. IBCT 45 n.2;
Trial Tr. 76L:17M24, Sept. 25, 2017 (Berkenbosch). Mr.
Berkenbosch did not appeal. Stip. Facts R 62. Coop filed
a response to the appeal on March 22, 2017. TT. 421.
[redacted]

A hearing on the appeal took place in late March 2017
(the CDutch Court of Appeals HearingD). Stip. Facts R
64. Counsel to the Coop Board attended [redacted] On
April 1L, 2017 (the CConversion DateD), the Dutch Court
of Appeals issued a decision overturning the Conversion
Denial Decision, converting Coop's SoP Proceeding to a
Dutch bankruptcy proceeding (the CDutch Bankruptcy
ProceedingD), and appointing Mr. Berkenbosch as Coop's
Insolvency Trustee. Stip. Facts R 65.

At the beginning of May 2017, Coop appealed the Dutch
Court of Appeals' legal conclusions to the Dutch Supreme
Court. Stip. Facts R 66. The hearing on that appeal took
place in the middle of June 2017. Stip. Facts R 67. In its
written pleadings, Coop challenged the Dutch Court of
Appeals decision in part on procedural grounds, arguing
that Cthe Court of Appeals ought to have summoned
all the creditors in order to be heard and not allowed
interested parties other than creditors to be heard.D TT
3 § 3.4.1. The Dutch Supreme Court rejected this claim,
interpreting Dutch law to oblige the court to summon only
Cthe petitioner, the debtor and the administratorD and
allowing the court to also Csummon[ ] and hear[ ] other
interested parties, such as (other) creditors or companies
associated with the debtorD at its discretion. TT 3 § 3.4.2;
see also Berkenbosch Decl. R 1L0. [redacted] On July 7,
2017, the Dutch Supreme Court affirmed the Dutch Court
of Appeals decision. Stip. Facts R 68.

89�1:$�-ut:ority�and�-cti<iti$s�o=�t:$�6utc:�'nsol<$ncy
1rust$$

Under Dutch law, as under the U.S. Bankruptcy Code,
commencement of a bankruptcy proceeding transfers
certain powers away from the pre-insolvency debtor and
its management team. Most significantly, Cthe debtor
Uand its board of directorsUis no longer authorized

to manage and dispose of the assets composing the
insolvent estate.D Berkenbosch Decl. R 156. Rather, only
the insolvency trustee is empowered to Cpreserve, collect
and liBuidate all of the debtor's assets for distribution
to creditors through the bankruptcy proceeding.D
Berkenbosch Decl. R 157; Supplemental Declaration of
Paul Michael Ieder (CIeder Sup. Decl.D) R 12. The
insolvency trustee gains exclusive authority to commence
proceedings or bring and defend .1"#  against any legal
action on behalf of the estate. Berkenbosch Decl. R 156;
Ieder Sup. Decl. R 12. Additionally, Cany powers of
attorney made by a debtor or its board of directors
are automatically terminated by operation of law.D
Berkenbosch Decl. R 157.

The debtor and not the insolvency trustee, however,
remains the Clegal ownerD of the assets of the bankruptcy
estate. Ieder Sup. Decl. R 11. The insolvency trustee is
only appointed to administer the bankruptcy estate, not
the Clegal person of the debtor,D and the debtor and its
Ccorporate bodies (organen )D retain existence during the
bankruptcy. Ieder Decl. RR 60M61 (emphasis in original);
Berkenbosch Decl. R 158. CThe debtor's management
board and supervisory board remain in place, as do any
internal corporate groups (such as a works council that
looks after the interests of employees).D Ieder Decl. R 62.

C[T]he insolvency trustee is not entitled to dismiss or
appoint management board members.D Berkenbosch
Decl. R 158. The board of directors retains authority
to call a general meeting of shareholders. Berkenbosch
Decl. R 158. The shareholders (or members) retain their
eBuity holdings and their exclusive ability to amend the
debtor's articles of association. Ieder Decl. RR 62M63.
More practically, while a debtor or its directors Cmay in
principle still enter into agreements with third partiesU
loan agreements, for exampleUsuch agreements do not
automatically bind the estate; the estate would only be
liable in respect of such an agreement to the extent that the
estate benefitted therefrom.D Ieder Sup. Decl. R 12 [ECF
Fo. 105M2].

The debtor also remains a distinct legal entity for the
purposes of participation in the bankruptcy proceedings
themselves, and may retain its own counsel, legal, financial
or otherwise. Berkenbosch Decl. R 158; Ieder Sup. Decl.
R 1L. The debtor may submit to the supervisory judge
Carticle 6LD petitions under Dutch law to challenge
actions of the insolvency trustee. Berkenbosch Decl. R
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15L; Ieder Decl. R 64. The debtor can even reBuest that
the supervisory judge dismiss or replace the insolvency
trustee. Ieder Decl. R 64. Likewise, any creditor or
creditor committee is empowered to challenge the acts
of an insolvency trustee with the supervisory judge and
reBuest an order directing the insolvency trustee to
Ccommit or omit a certain act.D Berkenbosch Decl. R 166.
The debtor also has a right to challenge creditor claims
during the CverificationD process or reBuest amendments
to the report of the creditors' meeting. Ieder Decl. RR 64M
66.

Most significantly, the board remains Csolely entitled
to offer a composition plan under Dutch law to the
unsecured ordinary creditors on behalf of the debtor.D
Berkenbosch Decl. R 161. This is because under Dutch law,
Cthe composition plan is considered a contract between
the debtor and its creditors.D Ieder Decl. R 66. The
insolvency trustee offers advice on the composition plan
to the creditors, but cannot vote on the plan with the
creditors. Ieder Sup. Decl. R 14. A plan is adopted Cif
more than 50 percent of the total amount of ordinary
unsecured creditors present at the meeting where the plan
is voted on, which together represent at least half of the
total amount of ordinary unsecured claims outstanding,
accept the plan.D Berkenbosch Decl. R 161. Fotably, the
board is not allowed to unilaterally bind the Dutch estate
by voting in support of a plan of reorganization in a
foreign proceeding that affects the estate assets. /ee TT 3
§ 3.8.2.

Mr. Berkenbosch has taken several actions on behalf
of the Coop Dutch bankruptcy estate in his roles as
SoP Administrator and Insolvency Trustee. First, Mr.
Berkenbosch has issued several communications .1"1  to
Coop creditors in the form of public reports and notices
on the status of Coop's insolvency proceedings and the
proposed composition plan as reBuired under Dutch law.
Berkenbosch Decl. R 5L; TT 2LM34; TT 162 Arts. 73a
and 227. Some of the reports were published online and
are accessible on the Central Insolvency Register in the
Fetherlands (TT 38 R 1.3; TT 40 R 1.3; Berkenbosch
Decl. R 112), as well as on a website Mr. Berkenbosch
has maintained in his capacity as SoP Administrator and
Insolvency Trustee. Berkenbosch Decl. R 5L.

Mr. Berkenbosch has engaged in multiple written,
electronic, and in-person communications with Oi and the
Coop Board. TT 30 R 1.1, TT 82M87; Trial Tr. 701:23M

702:L, Sept. 25, 2017 (Berkenbosch); Berkenbosch Decl. RR
63, 65M70. Among other things, Mr. Berkenbosch has held
videoconferences and in-person meetings with the Coop
Board and Oi executives, as well as their Dutch, Brazilian
and U.S. counsel, in Brazil, Portugal, London and the
Fetherlands. TT 30 R 1.1; Berkenbosch Decl. RR 63, 66,
70. Mr. Berkenbosch has also sent Oi and the Coop Board
a number of letters expressing his concerns and reBuests
regarding the restructuring proceeding in Brazil. /ee9 e.g.,
TT 82M87; Berkenbosch Decl. RR 63, 65, 68M70.

Mr. Berkenbosch has also responded to and satisfied
reBuests for payment of Coop's day-to-day debts and
expenses. /ee Declaration of Corinne Ball (CBall Decl.D)
Ex. S [ECF Fo. 73] (Fovember 30, 2016 email to
J. Berkenbosch from Coop Board member reBuesting
authorization of salary payment); id. Ex. T (January 25,
2017 email from J. Berkenbosch to RESOR and Coop
Board member granting authorization for payment to the
Coop Board's Dutch counsel).

Separate and apart from the Dutch insolvency
proceedings, Mr. Berkenbosch has initiated actions
in the Dutch courts on behalf of the Coop Dutch
bankruptcy estate. In late May 2017, the Insolvency
Trustee commenced a Dutch Pauliana action on behalf
of the Dutch bankruptcy estate of Coop against Oi and
Oi MOvel (the CPauliana ProceedingD). Stip. Facts R 6L.
Mr. Berkenbosch reports the goal of this action to be
the Cunwinding [of] the 2016 loans from Coop to Oi

MOvel.D Berkenbosch Decl. R 25. L  On August 2, 2017,
the Amsterdam District Court in which the Pauliana
Proceeding was filed rejected Coop's reBuest to join as a
separate, interested party:

The bankrupt debtor remains authorized to act as
claimant or defendant insofar as it concerns claims
that do not involve the estate. However, the claims
in the main action and in the interim action concern
claims Cthat have rights or obligations that belong to
the insolvent estate as their subjectD (article 25 Dutch
Insolvency Act). It does not fit within the system of the
law.

Berkenbosch Decl. R 160. The Insolvency Trustee has
also pursued a claim on behalf of Coop's estate against
the Dutch tax authorities for a IAT (value added tax)
refund of approximately X160,846. Berkenbosch Decl. R
26; Dutch Petition R 30.
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L Pauliana actions are similar to fraudulent conveyance
claims under U.S. law. Trial Tr. 655:11M17, Sept. 25,
2017 (Kropper); Berkenbosch Decl. R 24; Trial Tr.
703:16M704:8, Sept. 25, 2017 (Berkenbosch).

Mr. Berkenbosch has also taken action in the Brazilian
RJ Proceeding. Following the conversion order issued
by the Dutch courts, the Brazilian RJ Court issued an
order in mid-May 2017 (the CBrazilian Injunction OrderD)
to prohibit Mr. Berkenbosch from taking actions which
would disrupt the Brazilian RJ Proceeding. The .1"2
injunction of the Brazilian RJ Court ordered:

under penalty of RY 300,000.00
per event of non-compliance, that
the Dutch Jas, Messrs. Jasper
Berkenbosch and J.L.Kroenewgen
fully respect the decisions of the
Brazilian law and, among other
things, abstain from performing
any act aimed at: (a) imposing or
preventing an action or omission
by the directors of [Coop] or
PTIF or any representative[;] (b)
performing or cooperating in the
performance of any act that tends
to encumber, assign, transfer or in
any way alienate the assets of [Coop]
and PTIF, in any jurisdiction,
authorising the payment of everyday
expenses, all under penalty of
personal responsibility; and (c) using
the cash of [Coop] and PTIF to pay
attorneys fees, Brazilian or foreign
who acted and act on behalf of the
conversion into bankruptcy of the
Dutch companies.

TT 53 at Bates OIMTRUSTEEM000001303; see also
Declaration of SWrgio Ricardo Savi Ferreira (CFerreira
Decl.D) RR 6ML [ECF Fo. 105M3]; Declaration of Kiuliano
Colombo (CColombo Decl.D) R 34 [ECF Fo. 105M
7]; Declaration of Sheila Christina Feder Cerezetti
(CCerezetti Decl.D) R 56 [ECF Fo. 81]. The Insolvency
Trustee has appealed this decision multiple times, earning
at least partial relief in June 2017 as to assets located

outside of Brazil. 10  In addition, Mr. Berkenbosch has
obtained orders in the Brazilian RJ Proceeding reBuiring
the Brazilian RJ Debtors to provide separate creditor
lists (TT 471), and to allow creditors to have a non-

consolidated vote on the proposed consolidation (TT 485;
Trial Tr. 785:12M1L, 786:14M17, 828:12M82L:4, Sept. 25,
2017 (Berkenbosch)).

10 /ee TT 54 at 6 (C[T]here is no evidence that
foreign sovereignty was violated .... [T]he appealed
decision, in explaining the trustee's impediments in
any jurisdiction, obviously refers to the goods and
assets located in Brazil, with respect to the sovereignty
of the States.D); TT 134 at 1 (CI grant partial
suspensive effect on the assets reBuested so that the
appealed decision expressly shows that the decisions
made by the Brazilian courts impact the goods
and assets located in domestic territory and those
located abroad that are owned by the companies
in the process of reorganization, except the cases
in which foreign jurisdiction concludes otherwise
in that regard, exclusively for the assets located
in the territory subject to foreign jurisdiction, due
to the principle of sovereignty of each State, and
conseBuently, its Jurisdiction.D); see also Cerezetti
Decl. RR 57M61.

In early July 2017, the Insolvency Trustee received
approval from the Dutch Supervisory Judge to commence
the current Chapter 15 proceeding on behalf of Coop.
Berkenbosch Decl. R LL. On July 7, 2017, the Insolvency
Trustee filed the Dutch Petition. Stip. Facts R 70. On July
31, 2017, the Insolvency Trustee filed a supplement to
the Dutch Petition [ECF Fo. 23]. Stip. Facts R 71. To
fund his various actions on behalf of the Coop Dutch
bankruptcy estate, the Insolvency Trustee borrowed Y5
million from the IBC under a credit facility entered into
on July 4, 2017. Rabelo Decl. R L; TT 58. Before accepting
that financing, Mr. Berkenbosch contacted a number of
other potential lenders, including Oi, the PTIF insolvency
trustee, the Steering Committee, and other Cthird-party
litigation funders.D Berkenbosch Decl. R 100; Trial Tr.
700:17M701:12, Sept. 25, 2017 (Berkenbosch); TT 11L at
1, 6M7.

H9�1:$�&urr$nt�/roc$$dings
The Court held a trial on the Dutch Petition on September
18, 1L, 25 and 26, 2017. /ee 1otice of Filing of 3videntiary
Hearing Transcripts [ECF Fo. 124]. During the four days
of trial, the Court heard testimony from four witnesses:
Mr. Rabelo, Mr. Berkenbosch, Mr. Dan Kropper (an
Aurelius managing director), and Professor Paul Michael
Ieder (an expert on .1"3  Dutch insolvency law offered
by Oi). By agreement of the parties and pursuant to the
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Court's instruction, direct testimony of those witnesses
was presented in written form and each appeared at trial
for cross-examination and re-direct examination. Also
by agreement of the parties and pursuant to the Court's
direction, the Court accepted deposition designations in
lieu of live testimony for three Brazilian law experts
and three fact witnesses: Kiuliano Colombo (Brazilian
law expert for the Steering Committee), Professor Sheila
Cerezetti (Brazilian law expert for Mr. Berkenbosch),
Sergio Ricardo Savi Ferreira (Brazilian law expert for

Oi), 11  Erick Alberti (financial advisor to the Steering
Committee), Patrick Dyson (partner at an individual fund
in the Steering Committee), Ian Agteren (attorney and
30(b)(6) witness for the Steering Committee). In addition
to the witness testimony, the Court heard argument of
counsel, admitted exhibits into evidence, and accepted
a stipulation from the parties with agreed-upon facts.
After the trial, the parties submitted proposed findings of
fact and conclusions of law. /ee Movants< Proposed FoF
and Movants< Proposed Co= [ECF Fo. 120]; O80ectors<
Proposed FoF and Co= [ECF Fo. 121].

11 Mr. Colombo, Professor Cerezetti, and Mr. Ferreira
also submitted written direct testimony.

&05&(7S'05S�0,�(-A

-9�&:apt$r�1��and�&04'�8$n$rally
Chapter 15 of the Bankruptcy Code was enacted by
Congress as part of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005, Pub. L. Fo.
10LM8, 11L Stat. 23. Chapter 15 implemented the Model
Law on CrossMBorder Insolvency (the CModel LawD),
promulgated by the United Fations Commission on
International Trade Law (CUFCITRALD). /ee H.R.
REP. Fo. 10LM31, at 105M07 (2005), reprinted in
2005 U.S.C.C.A.F. 88; In re Bear /tearns High>Grade
/tructured Credit /trategies Master Fund9 =td. (In
Provisional =i?uidation), 374 B.R. 122, 126 (Bankr.
S.D.F.G. 2007). The stated purpose of Chapter 15 Cis to
incorporate the Model Law on CrossMBorder Insolvency
so as to provide effective mechanisms for dealing with
cases of cross-border insolvency,D with the related goals of
promoting cooperation between U.S. and foreign courts,
greater legal certainty for trade and investment, fair
and efficient administration of cross-border insolvencies
that protects the interests of all creditors and other
interested entities, including the debtor, protection and

maximization of a debtor's assets, and the rescue of
financially troubled businesses. 11 U.S.C. § 1501(a).

[1]  [2] When interpreting Chapter 15, the statute directs
that Cthe court shall consider its international origin,
and the need to promote an application of this chapter
that is consistent with the application of similar statutes
adopted by foreign jurisdictions.D 11 US.C. § 1508. CAs
each section of Chapter 15 is based on a corresponding
article in the Model Law, if a textual provision of Chapter
15 is unclear or ambiguous, the Court may then consider
the Model Law and foreign interpretations of it as part
of its ^interpretive task._ D In re OA/, 533 B.R. at L2
(Buoting O</ullivan v. =oy (In re =oy), 432 B.R. 551,
560 (E.D. Ia. 2010)). Legislative history also recommends
consulting the Kuide to Enactment of the UFCITRAL
Model Law on CrossMBorder Insolvency, U.F. Ken. Ass.,
UFCITRAL 30th Sess., U.F. Doc. AQCF.LQ442 (1LL7)
(the CKuideD), promulgated .1"4  by UFCITRAL, Cfor
guidance as to the meaning and purpose of [Chapter
15's] provisions.D H.R. Rep. Fo. 10LM31, pt. 1, at 106
n.101 (2005); see also Morning Mist Holdings =td. v.
@rys (In re Fairfield /entry =td.), 714 F.3d 127, 136
(2d Cir. 2013). While the statutory text of Chapter 15
controls, international sources may be considered to the
extent they assist in Ccarry[ing] out the congressional
purpose of achieving international uniformity in cross-
border insolvency proceedings.D In re Fairfield /entry, 714
F.3d at 136.

[3] A Chapter 15 case is commenced by the foreign
representative of a debtor filing a petition for recognition
of a foreign proceeding. /ee 11 U.S.C. §§ 1504, 1515(a).
The petition must be accompanied by certain evidentiary
documents that are presumed authentic in the absence of
contrary evidence. /ee 11 U.S.C. §§ 1515(b), 1516(b); In re
Bear /tearns, 374 B.R. at 128.

[4]  [�] Section 1517 of the Bankruptcy Code identifies
the reBuirements for recognition of a foreign proceeding.
It provides that

an order recognizing a foreign proceeding shall be
entered ifU

(1) such foreign proceeding ... is a foreign main
proceeding or foreign nonmain proceeding within the
meaning of [S]ection 1502;
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(2) the foreign representative applying for recognition is
a person or body; and

(3) the petition meets the reBuirements of [S]ection 1515.

11 U.S.C. § 1517(a). A recognition must be identified
as either a main or a nonmain proceeding. /ee In re
Bear /tearns, 374 B.R. at 126M27. CA simple recognition
of a foreign proceeding without specifying more (i.e.,
non-declaration as to either ^main or nonmain_) is
insufficient as there are substantial eligibility distinctions
and conseBuences.D Id. at 127. For instance, upon the
recognition of a foreign main proceeding, Section 1520
of the Bankruptcy Code provides certain Cautomatic,
nondiscretionary relief,D including imposition of an
automatic stay with respect to the debtor and its property
located within the United States. In re Fairfield /entry,
714 F.3d at 133; 11 U.S.C. § 1520(a). A stay is also
available on a discretionary basis upon the recognition
of a foreign main or a foreign nonmain proceeding. 11
U.S.C. § 1521(a).

[�] Recognition is mandatory if all three reBuirements
of Section 1517(a) are met. /ee 11 U.S.C. § 1517(a)
(C[R]ecognition of a foreign proceeding shall be
entered...D); see also In re Creative Fin.9 =td. (In
=i?uidation), 543 B.R. 4L8, 516 (Bankr. S.D.F.G. 2016).
CBut recognition is not a ̂ rubber stamp exercise,_ D and the
burden rests on the foreign representative to prove each
of the reBuirements of Section 1517. In re Creative Fin.,
543 B.R. at 514 (internal citations omitted). Additionally,
recognition is subject to termination or modification Cif
it is shown that the grounds for granting it were fully
or partially lacking or have ceased to exist.D 11 U.S.C. §
1517(d). However, Cin considering such action the court
shall give due weight to possible prejudice to parties that
have relied upon the order granting recognition.D Id.

[ ]  [!] Section 1506 of the Bankruptcy Code includes an
overriding public policy exception, providing that a court
may refuse to take an action under Chapter 15 if such
action Cwould be manifestly contrary to the public policy
of the United States.D 11 U.S.C. § 1506. The exception
is read narrowly, with legislative history stating that
Cthe word ^manifestly_ in international usage restricts the
public policy exception to the most fundamental policies
of the  .1"�  United /tates.D In re Fairfield /entry,
714 F.3d at 13L (emphasis in original) (Buoting H.R.
Rep. Fo. 10LM31, pt. 1, at 10L (2005)). Thus, Ceven the

absence of certain procedural or constitutional rights will
not itself be a bar under [Section] 1506.D In re OA/,
533 B.R. at 104 (Buoting In re Vitro /.A.B. de CV,
701 F.3d 1031, 106L (5th Cir. 2012)). This Court has
previously held that CBrazilian bankruptcy law meets our
fundamental standards of fairness and accords with the
course of civilized jurisprudence.D In re OA/, 533 B.R.
at 103 (Buoting In re Rede 3nergia /.A., 515 B.R. 6L, L8
(Bankr. S.D.F.G. 2014)) (discussing Section 1506 in the
context of, among other things, a reBuest for substantive
consolidation of the debtors' assets and liabilities for plan
purposes in a Brazilian proceeding). Indeed, CBrazil has a
comprehensive bankruptcy law that in many ways mirrors
our own.D Id. at 103M04 (describing similarities between
Brazilian and U.S. insolvency law).

A foreign main proceeding is defined as Ca foreign
proceeding pending in the country where the debtor has
the center of its main interests,D referred to as CCOMI.D
11 U.S.C. § 1502(4). A foreign nonmain proceeding
is Ca foreign proceeding, other than a foreign main
proceeding, pending in a country where the debtor has
an establishment.D 11 U.S.C. § 1502(5). An establishment
means Cany place of operations where the debtor carries
out a nontransitory economic activity.D 11 U.S.C. §
1502(2).

["] The Bankruptcy Code neither defines COMI, nor
prescribes the evidence that should be considered in
making a determination of where a debtor's COMI is
located. /ee In re Creative Fin., 543 B.R. at 517. CBecause
COMI is not statutorily defined, courts are free to
develop and consider the particular factors that may be
relevant, dependent upon the facts and circumstances
present.D Id. at 517. Several factors applicable to a COMI
determination were identified in the case of In re /PhinA9
=td., which stated:

[v]arious factors, singly or
combined, could be relevant to such
a determination: the location of the
debtor's headBuarters; the location
of those who actually manage the
debtor (which, conceivably could
be the headBuarters of a holding
company); the location of the
debtor's primary assets; the location
of the majority of the debtor's
creditors or of a majority of the
creditors who would be affected
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by the case; andQor the jurisdiction
whose law would apply to most
disputes.

351 B.R. 103, 117 (Bankr. S.D.F.G. 2006). Also subject
to consideration is Ca debtor's ^nerve center,_ including
from where the debtor's activities are directed and
controlled.D In re Fairfield /entry, 714 F.3d at 138
n.10. The Second Circuit has cited the /PhinA factors
as Ca helpful guide,D but noted that Cconsideration of
these specific factors is neither reBuired nor dispositiveD
and that Cany relevant activities, including liBuidation
activities and administrative functions, may be considered
in the COMI analysis.D Id. at 137. The Second Circuit
has also noted that the EU Regulation states that
COMI Cshould correspond to the place where the debtor
conducts the administration of his interest on a regular
basis and is therefore ascertainable by third parties.D
Id. at 138 (Buoting EU Regulation, Preamble R 13).
This Cunderscores the importance of factors that indicate
regularity and ascertainability.D Id. The Second Circuit
recognized, however, that C[t]he absence of a statutory
definition for a term that is not self-defining signifies
that the text is open-ended, and invites development by
courts, depending on facts presented, without prescription
or limitation.D Id. at 138.

.1"�  The Second Circuit has held that Ca debtor's COMI
is determined based on its activities at or around the time
the Chapter 15 petition is filed ....D In re Fairfield /entry,
714 F.3d at 137; see also id. at 133M34. Thus, a court
making a COMI determination should not conduct an
inBuiry into a debtor's entire operational history. /ee id.
at 134 (citing In re Ran, 607 F.3d 1017, 1025 (5th Cir.
2010)). But C[t]o offset a debtor's ability to manipulate
its COMI, a court may consider the period between the
commencement of the foreign insolvency proceeding and
the filing of the Chapter 15 petition.D Id. at 137; see also
In re Ran, 607 F.3d at 1026.

[1#]  [11]  [12] Section 1516(c) provides that C[i]n the
absence of evidence to the contrary, the debtor's registered
office ... is presumed to beD the debtor's COMI. 11 U.S.C.
§ 1516(c). But this presumption is rebuttable, and is only
applied C[f]or speed and convenience in instances in which
the COMI is obvious and undisputed.D In re Creative
Fin., 543 B.R. at 514M15; see also In re /PhinA, 351
B.R. at 117 (citing legislative history). Moreover, the
presumption Cis especially inappropriate in a case where
there is a substantial dispute.D In re Creative Fin., 543

B.R. at 517; see also In re Bear /tearns, 374 B.R. at 12L
(C[T]he Kuide explains that the presumption does ^not
prevent, in accordance with applicable procedural law,
calling for or assessing other evidence if the conclusion
suggested by the presumption is called into ?uestion 8y
the court or an interested party._ D) (Buoting Kuide R 122)
(emphasis in original). Thus, the presumption Cdoes not
tie the hands of a court to examine the facts more closely
in any instances where the court regards the issues to
be sufficiently material to warrant further inBuiry.D In re
Creative Fin., 543 B.R. at 515 (Buoting In re Basis Bield
Alpha Fund (Master), 381 B.R. 37, 52 (Bankr. S.D.F.G.
2008)).

[13]  [14] Additionally, the registered office Cdoes not
shift the risk of nonpersuasion, i.e., the burden of proof,
away from the foreign representative seeking recognition
as a main proceeding.D In re Bear /tearns, 374 B.R. at 127
(Buoting In re Tri>Continental 3;ch. =td., 34L B.R. 627,
635 (Bankr. E.D. Cal. 2006)). C[I]f the foreign proceeding
is in the country of the registered office, and if there
is evidence that the center of main interests might be
elsewhere, then the foreign representative must prove that
the center of main interest is in the same country as the
registered office.D Id. at 128 (Buoting In re Tri>Continental
3;ch., 34L B.R. at 635); see also id. (C[The] presumption
is not a preferred alternative where there is a separation
between a corporation's jurisdiction of incorporation and
its real seat.D) (citing Jay Lawrence Westbrook, =ocating
the 3ye of the Financial /torm, 32 BROOJ. J. IFT'L L.
3, 15 (2007)).

B9�1:$�-pplica>l$�Standard�in�t:is�/roc$$ding
[1�] Against this backdrop, the Court must determine

the applicable legal standard for evaluating the Dutch
Petition. The parties offer starkly different views. On
the one hand, the Movants urge that the Court
consider recognition of the Dutch Bankruptcy Proceeding
under Section 1517(a) of the Bankruptcy Code de
novo, evaluating the COMI of Coop as of the date
that the Insolvency Trustee filed the Dutch Petition,
essentially disregarding the Prior Recognition Order.
/ee Movants' Proposed CoL R 1M4 [ECF Fo. 120].
While acknowledging that Section 1517(d) grants the
authority for Cmodification or terminationD of an earlier
recognition order, Movants contend that satisfaction of
the standard set in Section 1517(a) mandates .1" 
withdrawal of the earlier order and issuance of a new
recognition. /ee Movants' Proposed CoL R 5M13; Dutch
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Petition L5MLL, 105; Trustee Reply R 84M87 [ECF Fo. 72].
On the other hand, the Objectors suggest a higher hurdle.
Kiven the existence of the Court's Prior Recognition
Order, they argue that Section 1517(d) applies to allow for
Cmodification or termination,D but contend that Movants
must meet the exacting standard in Rule 60(b) of the
Federal Rules of Civil Procedure to vacate the prior order
and reach a different result on Coop's COMI. /ee9 e.g.,
Objectors' Proposed FoF and CoL RR 63M70.

[1�] As always, we start with the words of the statute.
In re Caldor Corp., 303 F.3d 161, 167 (2d Cir. 2002)
(CThe task of resolving a dispute over the meaning of
a provision of the Bankruptcy Code ^begins where all
such inBuires must begin: with the language of the statute
itself._ D) (Buoting United /tates v. Ron Pair 3nters.,
48L U.S. 235, 241, 10L S.Ct. 1026, 103 L.Ed.2d 2L0
(1L8L)). While the Movants look to Section 1517(a) to
lobby for a de novo COMI determination, it is Section
1517(d) that most directly applies to this situation. That
section specifically contemplates the Buestion currently
before this Court: a reBuest to terminate or modify a
prior recognition. /ee In re /PhinA, 351 B.R. at 116
(noting that Crecognition itself is subject to review and
modification under Bankruptcy Code section 1517(d).D).
It provides that C[t]he provisions of this subchapter do
not prevent modification or termination of recognition
if it is shown that the grounds for granting it were
fully or partially lacking or have ceased to exist ....D 11
U.S.C. § 1517(d). The statute thus breaks down the basis
for modification or termination into two prongs. The
first prong looks backwards to see whether the basis for
recognition previously presented to the Court was flawed
in some way. /ee 11 U.S.C. § 1517(d) (whether it is shown
that the grounds for recognition were Cfully or partially
lackingD). The second prong looks forwards to whether
something has changed since recognition. /ee id. (whether
the grounds for recognition Chave ceased to existD).

[1 ] Petitioner's advocacy of a de novo review under
Section 1517(a) in this case fails because it reads
subsection (d) out of the statute. If the termination
or modification of recognition is governed by Section
1517(a), what is the purpose of Section 1517(d)` What
would be the point in setting forth the two prongs in
subsection (d) if not to provide guidance on the basis

for modification or termination of recognition` 12  /ee
@nutzen v. 38en 3zer =utheran Hous. Ctr., 815 F.2d 1343,
1348M4L (10th Cir. 1L87) (a statute should be construed

Cso that one section will not destroy another unless the
provision is the result of obvious mistake or error.D)
(citations omitted)). By ignoring the existence of this
language, Movants' position Cis thus at odds with one of
the most basic interpretive canons, that ^[a] statute should
be construed so that effect is given to all its provisions,
so that no part will be inoperative or superfluous, void or
insignificant ...._ D Corley v. United /tates, 556 U.S. 303,
314, 12L S.Ct. 1558, 173 L.Ed.2d 443 (200L) (?uoting Hi88s
v. Cinn, 542 U.S. 88, 101, 124 S.Ct. 2276, 15L L.Ed.2d
172 (2004) (Buoting 2A F. Singer, Statutes and Statutory

Construction § 46.06, pp. 181M186 (6 th  ed. rev. 2000));
.1"!  Clark v. Rameker, MMM U.S. MMMM, 134 S.Ct. 2242,

18L L.Ed.2d 157 (2014) (citing Corley, 556 U.S. at 314,
12L S.Ct. 1558). Of course, the so-called Cantisuperfluous
canonDUlike other canons of statutory interpretationUis
not absolute. For example, it cannot be used to override
the unambiguous language of a statute. /ee Corley, 556
U.S. at 324M25, 12L S.Ct. 1558 (Alito, J., dissenting) (Csuch
^interpretative canon[s are] not a license for the judiciary to
rewrite language enacted by the legislature._ D) (citations
omitted). But no violence is done to the language of
Chapter 15 by viewing Section 1517(d) as the controlling
authority for a reBuest to modify or terminate a prior
order of recognition.

12 The parties concede that there can only be one
foreign main proceeding. /ee Trustee Reply R 85; Oi
Objection R 33 [ECF Fo. 58]; Steering Committee
Objection R 58. As acknowledged by the Insolvency
Trustee, Crecognition of the Dutch Bankruptcy
Proceeding as a foreign main proceeding necessarily
entails termination of the recognition of the Brazilian
proceeding as a foreign main proceeding.D Trustee
Reply R 85.

This conclusion is reinforced by the placement of
subsections (a) and (d) within the same statutory section.
It is hard to imagine why Congress would place these two
provisions within the same section of Chapter 15 unless it
was intended that both subsections be given effect where
appropriate. It is not the case that these provisions are
separated by time or space within Chapter 15, having
both been enacted simultaneously. /ee Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, Pub.
L. Fo. 10LM8, 11L Stat. 23, 13LM140 (Apr. 20, 2005).
The applicability of subsection (d) is further confirmed
by the one relevant sentence of legislative history, which
plainly states that C[subsection (d) ] states the grounds for
modifying or terminating recognition.D H.R. Rep. 10LM
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31, pt. 1 (2005); see also Kuide, Art. 17, § 4 (noting that the
prior articles did Cnot prevent modification or termination
of recognition if it is shown that the grounds for granting
it were fully or partially lacking or have ceased to existD).

But while the language of Section 1517(d) contemplates
the Court's a8ility to alter a prior recognition
determination if one of the two prongs is satisfied, nothing
in Section 1517(d) re?uires it. Section 1517(d) instead
contains much more open-ended language. It provides
that C[t]he provisions of subchapter [1517] do not prevent
[the Court] from modif[ying] or terminat[ing]D a prior
recognition order. 11 U.S.C. § 1517(d). The use of such
permissive phrasing suggests that the Court is left with
discretion. /ee Rastelli v. Carden9 Metro. Correctional
Center, 782 F.2d 17, 23 (2d Cir. 1L86); (CThe use of a
permissive verbU^may review_ instead of ^shall review_U
suggests a discretionary rather than mandatory review
process.D); In re 1e: Haven Pro0ects =td. =ia8. Co.,
225 F.3d 283, 287 (2d Cir. 2000) (CThis Court has
observed that ^[t]he verb CmayD generally denotes a
grant of authority that is merely permissive._ D) (Buoting
International Ca8levision9 Inc. v. /ykes, LL7 F.2d LL8,
1005 (2d Cir.1LL3)); see also Jama v. Immigration and
Customs 3nforcement, 543 U.S. 335, 346, 125 S.Ct. 6L4,
160 L.Ed.2d 708 (2005) (the connotation that CmayD
implies discretion is particularly apt when it is used in
contrast to the word CshallD).

[1!] The discretion left to a court under Section 1517(d)
is markedly different from other provisions governing
recognition under Chapter 15. Of particular relevance
here, the provision relied upon by the MovantsUSection
1517(a)Uspeaks in mandatory terms. It provides that Can
order recognizing a foreign proceeding shall be enteredD
if the conditions for recognition are met. 11 U.S.C. §
1517(a) (emphasis added). Section 1515 of the Bankruptcy
Code also uses mandatory language when specifying
the information that must be included in a petition
for recognition. /ee 11 U.S.C. § 1515(b) (CA petition
for recognition shall be accompanied by ....D) (emphasis
added). When used in a statute, the word CshallD is
ordinarily the language of a legislative command. /ee
.1""  Ala8ama v. Bozeman, 533 U.S. 146, 153, 121

S.Ct. 207L, 150 L.Ed.2d 188 (2001) (concluding that
the absolutist language of a statute precluded the state's
argument for an exception); 3scondido Mut. Cater Co. v.
=a Jolla Indians, 466 U.S. 765, 104 S.Ct. 2105, 80 L.Ed.2d
753 (1L84) (CCongress' apparent desire that the Secretary's

conditions ^shall_ be included in the license must therefore
be given effect unless there are clear expressions of
legislative intent to the contrary.D); =e;econ9 Inc. v.
Mil8erg Ceiss Bershad Hynes D =erach, 523 U.S. 26, 35,
118 S.Ct. L56, 140 L.Ed.2d 62 (1LL8) (CThe mandatory
^shall_ ... normally creates an obligation impervious to
judicial discretion.D); see also In re /uffolk Regional Off>
Track Betting Corp., 542 B.R. 72, 84M85 (Bankr. E.D.F.G.
2015) (CThe use of the mandatory ̂ shall_ language denotes
a ministerial duty imposed by statute ....D)

The lack of mandatory language in Section 1517(d)U
coupled with the use of CshallD elsewhere in Chapter
15Udemonstrates that this distinction is deliberate and,
therefore, such discretion was intended for Section
1517(d). /ee Ceinstein v. Al8right, 261 F.3d 127, 137M
38 (2d Cir. 2001) (when a statute uses both CmayD and
Cshall,D the normal inference is that each is used in its usual
sense, the one being permissive and the other mandatory);
=opez v. Davis, 531 U.S. 230, 241, 121 S.Ct. 714, 148
L.Ed.2d 635 (2001) (CCongress' use of the permissive
^may_ ... contrasts with the legislators' use of a mandatory
^shall_ in the very same section.D); United /tates e; rel.
/iegel v. Thoman, 156 U.S. 353, 35L, 15 S.Ct. 378, 3L L.Ed.
450 (18L5) (CIn the law to be construed here it is evident
that the word ^may_ is used in special contradistinction to
the word ̂ shall ...._ D); cf. Gustafson v. Alloyd Co., 513 U.S.
561, 570M71, 115 S.Ct. 1061, 131 L.Ed.2d 1 (1LL5) (an act
of Congress Cshould not be read as a series of unrelated
and isolated provisions.D) (internal Buotations omitted).

Of course, the case law on the distinction between
mandatory and permissive language in statutes focuses
largely on the difference between the terms CshallD and
Cmay.D This is not surprising given the freBuency with
which these terms are used in American statutes and
given that these terms have well-established meaning
in American jurisprudence. The Court is mindful that
Section 1517(d) does not use the term Cmay,D despite the
fact that CmayD is used elsewhere in Chapter 15. /ee9 e.g.,
11 U.S.C. §§ 1505, 1507(a), 150L(b), 1511(a). But Congress
does not follow a uniform code to guide its statutory
construction (see Robert A. Jatzmann, Judging Statutes
51M53 (2014)), and there are many possible variants of
a permissive phrase. /ee9 e.g., =eland v. Moran, 235
F.Supp.2d 153, 16L (F.D.F.G. 2002), aff<d, 80 Fed.Appx.
133 (2d Cir. 2003) (holding that a statute providing
that a Ccommissioner shall have the power toD take
certain actions to abate pollution Cdoes not constrain the
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[commission's] discretion whether to enforce or prosecute
violations ... but merely provides the [commission] with a
grant of authority.D); see id at 163M164 (holding that where
a building inspector Cis authorizedD to take action under
a statute, he has CdiscretionD to determine Cwhether and
how to enforce the provisions at issue ....D).

The lack of case law on the exact phrasing of subsection
(d) does not justify disregarding its obvious discretionary
meaning. /ee In re /tringer, 847 F.2d 54L, 551 n.2 (Lth Cir.
1L88) (CWe note in passing that lack of caselaw supporting
the literal construction of a statute is not usually a reason
to ignore its plain meaning. Moreover, lack of interpretive
caselaw may well mean that other courts and litigants
have not doubted the plain meaning of the statute.D);
.2##  Am. 1at<l Red Cross v. /.G., 505 U.S. 247, 263, 112

S.Ct. 2465, 120 L.Ed.2d 201 (1LL2) (rejecting alternative
interpretative theories of a statute that Cviolate[ ] the
ordinary sense of the language used.D); Caminetti v. U./.,
242 U.S. 470, 485, 37 S.Ct. 1L2, 61 L.Ed. 442 (1L17) (C[I]f
[the statutory language] is plain, ... the sole function of the
courts is to enforce it according to its terms.D); In re Caldor
Corp., 303 F.3d at 167M68 (C ^[A]s long as the statutory
scheme is coherent and consistent, there generally is no
need for a court to inBuire beyond the plain language of
the statute._ D) (Buoting Ron Pair 3nters., 48L U.S. at 240M

241, 10L S.Ct. 1026). 13

13 Movants suggest that C[t]ermination of a recognition
order under [Section] 1517(d) is discretionary in
some circumstances but is mandatory here because
recognition of the Dutch Bankruptcy Proceeding as
the foreign main proceeding is mandatory under
[Sections] 1517(a) N (b).D Movants' Proposed CoL,
R 10; id. (suggesting this as the Conly interpretationD
that harmonizes these provisions). But there is
nothing in the language of subsection (d) that
supports such a tortured reading, which reBuires that
the same statutory language take on two different
meanings. /ee Ro8inson v. /hell Oil Co., 51L U.S. 337,
340, 117 S.Ct. 843, 136 L.Ed.2d 808 (1LL7) (COur first
step in interpreting a statute is to determine whether
the language at issue has a plain and unambiguous
meaning with regard to the particular dispute in
the case.D). Instead, the proper interpretation is the
most obvious one: subsections (a) and (b) govern a
recognition reBuest and subsection (d) applies to a
reBuest to terminate or modify an order of recognition
already entered.

It is nonetheless instructive to review a few similarly
phrased provisions in the Bankruptcy Code to see how
such language is used. /ee 1at<l Credit Union Admin.
v. First 1at. Bank D Tr. Co., 522 U.S. 47L, 501, 118
S.Ct. L27, 140 L.Ed.2d 1 (1LL8) (it is an Cestablished
canon of construction that similar language within the
same statutory section must be accorded a consistent
meaningD); Ratzlaf v. United /tates, 510 U.S. 135, 143, 114
S.Ct. 655, 126 L.Ed.2d 615 (1LL4) (CA term appearing in
several places in a statutory text is generally read the same
way each time it appears.D); Anderson v. Fed. Deposit Ins.
Corp., L18 F.2d 113L, 1143 n.4 (4th Cir. 1LL0) (CWe believe
the more appropriate rule of statutory construction is
the principle that a court should, if possible, construe
statutes harmoniously.D); In re Betacom of Phoeni;9 Inc.,
225 B.R. 703, 707 (D. Ariz. 1LL8), rev<d on other grounds,
240 F.3d 823 (Lth Cir. 2001) (CCongressional intent may
be clarified by analogizing to similar language in an
unrelated statute, that applies to similar parties, subject
matter or relationships.D). A review of these similar
instances demonstrates a consistent use of the Cnothing
preventsD formulation for situations where discretion may
be exercised consistent with certain conditions, but where
no action is mandated.

Starting closest to home, such phrasing is used in one
other provision of Chapter 15. Section 1506 provides
that C[n]othing in this chapter prevents the court from
refusing to take an action governed by this chapter if
the action would be manifestly contrary to the public
policy of the United States.D 11 U.S.C. § 1506. The
case law on Section 1506 has focused on the significance
of the phrase Cmanifestly contrary.D /ee In re Fairfield
/entry, 714 F.3d at 13L (observing that the section Cdoes
not create an exception for any action under [C]hapter
15 that may conflict with public policy, but only an
action that is manifestly contrary.D); In re Vitro, 701 F.3d
at 106LM70 (taking restrictive reading of Section 1506
to cover only Cexceptional circumstancesD). But more
relevant for our purposes, the section is considered to be
a discretionary exception, consistent with the section's use
of the same kind of open ended approach employed by
Section 1517(d). /ee  .2#1  In re Creative Fin., 543 B.R. at
515 (characterizing Section 1506 as Cpermit[ting] a court
to refuse recognitionD on specified grounds).

This same kind of phrasing is also found in the most
commonly cited source of bankruptcy court discretion,
Section 105(a). That provision reads as follows:
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The court may issue any order,
process, or judgment that is
necessary or appropriate to carry
out the provisions of this title.
1o provision of this title providing
for the raising of an issue by a
party in interest shall 8e construed
to preclude the court from, sua
sponte, taking any action or making
any determination necessary or
appropriate to enforce or implement
court orders or rules, or to prevent
an abuse of process.

11 U.S.C. § 105(a) (emphasis added). Rather than being
read as a directive, Section 105(a) is understood as
providing courts with discretion to accommodate the
uniBue facts of a case consistent with the policies
or directives set by the other applicable substantive
provisions of the Bankruptcy Code. /ee /ears9 Roe8uck D
Co. v. /pivey, 265 B.R. 357, 371 (E.D.F.G. 2001) (CSection
105 of the Bankruptcy Code bestows on bankruptcy
courts a specific eBuitable power to act in accordance
with principles of justice and fairness.D); cf. In re Tennant,
318 B.R. 860, 871 (Lth Cir. BAP 2004) (approving a
bankruptcy court's sua sponte dismissal of a case under
Section 105(a) after the debtor failed to file its Statement
of Financial Affairs within the 15 days reBuired by Rule
1007(c)); In re Durham, 461 B.R. 13L, 141 (Bankr. D.
Mass. 2011) (noting that Section 10L(g)(2) on Chapter 13
debtor eligibility C ^does not explicitly prescribe for [sic]
sua sponte dismissal or conversion,_ [but Section] 105(a)
^accommodates such a result._ D) (Buoting In re @azis, 256
B.R. 242, 244 (Bankr. D. Mass. 2000)).

Like Section 1517(d), Section 105(a) only contemplates
exercise of the granted discretion when appropriate. Under
Section 105(a), the standard for appropriate action is
whether the exercise of discretion would contravene
another section of the Bankruptcy Code. /ee In re Headlee
Mgmt. Corp., 51L B.R. 452, 45L (Bankr. S.D.F.G. 2014)
(Section 105(a) cannot be used to Coverride explicit
mandates of other sections of the Bankruptcy Code.D)
(citing =a: v. /iegel, MMM U.S. MMMM, 134 S.Ct. 1188,
11L3, 188 L.Ed.2d 146 (2014)); GAF Corp. v. Johns>
Manville Corp. (In re Johns>Manville Corp.), 26 B.R.
405, 415 (Bankr. S.D.F.G. 1L83) (Section 105 Cdoes not
permit the court to ignore, supersede, suspend or even
misconstrue the statute itself or the rules.D) (citing 2

Collier on Bankruptcy R 105.02 (15th ed. 1L82)). Thus,
Section 105(a) is markedly similar to Section 1517(d),
which cabins off a court's discretion for modifying or
terminating recognition to instances where one of the two
prongs set forth in the subsection have been met.

Another provision of the Bankruptcy CodeUSection
524(f)Ualso employs the same kind of negative
formulation to preserve discretion, but this time for
a debtor rather than a court. Sections 524(c) and (d)
govern the specific conditions that permit debtor-creditor
repayment agreements (e.g. reaffirmation agreements)
involving dischargeable debts. /ee 11 U.S.C. §§ 524(c)M(d).
Section 524(f) states that C[n]othing contained in
subsection (c) or (d) of this section prevents a debtor from
voluntarily repaying any debt.D 11 U.S.C. § 524(f). This
exception preserves a debtor's freedom to make payments
on a dischargeable debt if the debtor determines such a
choice is warranted. /ee In re Journal Register Co., 407
B.R. 520, 533 (Bankr. S.D.F.G. 200L). Once again, the
language does not mandate action but rather preserves
the right to act where appropriate. .2#2  In the case of
Section 524(f), the standard for what is appropriate is a
truly voluntary election by the debtor, a condition which
courts have construed strictly, consistent with the broader
goals of debtor protection manifested in the surrounding
provisions. /ee In re 1assoko, 405 B.R. 515, 523M24
(Bankr. S.D.F.G. 200L); In re Cruz, 254 B.R. 801, 815M16
(Bankr. S.D.F.G. 2000).

Last but not least, the Court has surveyed instances of
similar negative phrasing elsewhere in the U.S. Code.
There are well over 100 instances using the language
Cdoes not prevent,D let alone other formulations. They
are far too numerous and disparate to be summarized
here. But importantly, the Court has been unable to find
any instances where such phrasing appears to have been
used to mandate action. Like 1517(d), these statutes refer
back to strictures of a statutory scheme and illuminate
instances where, within that scheme, discretion may be
exercised under appropriate circumstances. /ee9 e.g., 31
U.S.C. § 5318 (C(1) In general.UA financial institution ...
shall not establish, maintain, administer, or manage a
correspondent account in the United States for, or on
behalf of, a foreign bank that does not have a physical
presence in any country. (2) Prevention of indirect service
to foreign shell banks. ... (3) 3;ception.EParagraphs (4)
and (F) do not prohi8it a covered financial institution from
providing a correspondent account to a foreign bank, if
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the foreign bankU....D) (emphasis added); 10 U.S.C. §
2204 (CTo prevent overdrafts and deficiencies in the fiscal
year for which appropriations are made, appropriations
made to the Department of Defense or to a military
department, and reimbursements thereto, are available for
obligation and expenditure only under scheduled rates of
obligation, or changes thereto, that have been approved
by the Secretary of Defense. This section does not prohi8it
the Department of Defense from incurring a deficiency
that it has been authorized by law to incur.D) (emphasis

added). 14

14 /ee also 42 U.S.C. § 1LL6a (C(2) This section
does not prohi8it such reasonable regulation and
registration by the Drug Enforcement Administration
of those persons who cultivate, harvest, or distribute
peyote as may be consistent with the purposes
of this section and section 1LL6 of this title.D)
(emphasis added); 4L U.S.C. § 4L102 (C(a) Keneral.
UThe purpose of this chapter is to authorize the
transfer of operating responsibility under long-term
lease of the 2 Metropolitan Washington Airport
properties ... to a properly constituted independent
airport authority created by Iirginia and the District
of Columbia .... (b) .... This chapter does not
prohi8it the Airports Authority and Maryland from
making an agreement to make BaltimoreQWashington
International Airport part of a regional airports
authority ....D) (emphasis added).

Consistent with this statutory analysis, the only court to
have applied Section 1517(d) has concluded that relief
under this provision is discretionary. /ee In re =oy,
448 B.R. 420, 438 (Bankr. E.D. Ia. 2011) (stating that
Crevisiting a recognition determination is not mandatory,
it is within the Court's discretion to do soD). In =oy,
the debtor sought to revoke the bankruptcy court's prior
recognition of an English bankruptcy proceeding as a
foreign main proceeding. The crux of the dispute in =oy
was the debtor's contention that COMI was erroneously
found to exist in England when, in fact, the debtor resided
in the United States. Despite extensive efforts to get to the
bottom of this factual Buestion, the court was unable to
obtain a clear factual record due to the debtor's lack of
cooperation. Kiven this difficulty, the court in =oy denied
the debtor's reBuest, stating that C[t]he Court will not
afford the Debtor the extraordinary remedy of revocation
of recognition without a complete factual record.D Id. at
436. In reaching that decision, .2#3  the court applied
the Cplain meaning ruleD to Section 1517(d). Id. at 438.
It concluded that C[t]he actual language dictates that

the subchapter's provisions ^do not prevent modification
or termination_ D to mean that Crevisiting a recognition
determination is not mandatoryD but rather Cwithin the
Court's discretion.D Id. at 438 (emphasis in the original)
(Buoting 11 U.S.C. § 1517(d)).

[1"] For many of the same reasons set forth above, the
Court also rejects the Objectors' contention that Rule
60(b) of the Federal Rules of Civil Procedure governs
the reBuest for relief in this case. The Objectors contend
that Section 1517(d) does not provide a standard for
obtaining relief from recognition and, therefore, such
relief should be governed by the procedural rules that
would normally apply where a party seeks to vacate a
court order. This means, they say, that we should use
Rule 60(b) here. But the Court disagrees. It is true that
Rule 60(b) is the procedural rule that normally governs

a reBuest for relief from an order. 15  Fed. R. Civ. P.
60(b) (basis for relief includes mistake, inadvertence,
surprise, excusable neglect, newly discovered evidence and
fraud); see United /tates v. Int<l Bd. of Teamsters, 247
F.3d 370, 3L1 (2d Cir. 2001) (relief under Rule 60(b) is
Cproperly granted only upon a showing of exceptional
circumstances.D). But it is not true that no standard exists
in Chapter 15 for the situation before the Court. As
explained above, subsection (d) provides the standard
for a reBuest to terminate or modify recognitionUa
discretionary standard that examines where there was a
mistake in the initial grant of recognition or has been a
subseBuent change in circumstances. As such, there is no
need for Rule 60(b) to fill a gap in the statutory standard.

15 Rule 60(b) is made applicable to bankruptcy
proceedings by Rule L024 of the Federal Rules of
Bankruptcy Procedure.

Moreover, the stringent reBuirements of Rule 60(b) are a
poor fit here. As numerous courts have recognized, the
recognition process must be sufficiently flexible to achieve
the goals of Chapter 15. In In re Oversight D Control
Comm<n of Avanzit9 /.A., 385 B.R. 525 (Bankr. S.D.F.G.
2008), for example, the court observed that CChapter 15
recognizes that the status of the foreign proceeding can
change, and the change can affect the right to recognition
before or after it is granted.D Id. at 533; see In re =oy,
448 B.R. at 440 (citing the Avanzit case for the idea
that Crecognition determinations are malleable, and, as
facts warrant in a specific case, the court may revisit
recognition.D). In the same vein, the court in In re British
Am. Ins. Co., 425 B.R. 884 (Bankr. D. Fla. 2010), allowed
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facts relating to the debtor's COMI to be admitted after
the recognition proceedings had commenced. The court
observed that Section 1517(d) allowed courts to adjust
their rulings based on changed circumstances, which
exhibited Ca policy that the recognition process remain
flexible, taking into account the actual facts relevant
to the court's decision rather than setting an arbitrary
determination point.D Id. at L10; see In re /PhinA, 351
B.R. at 112 (noting that Chapter 15 maintains, and in
some respects enhances, the Cmaximum flexibilityD of
bankruptcy courts in handling ancillary cases in light of
principles of international comity and respect for the laws
and judgments of other nations). Indeed, courts have gone
so far as to view a recognition order as less than a final
order, seeing it as a reflection of the facts presented to the
court at the time. /ee In re 3rnst D Boung9 Inc., 383 B.R.
773, 781 (Bankr. D. Colo. 2008) (court concluding that its
recognition ruling was a summary .2#4  determination
rather a decision that was Cfull and finalD).

&9�*udicial�%stopp$l�6o$s�5ot�-pply�to�t:$s$
/roc$$dings

Before assessing the Dutch Petition under Section 1517(d),
the Court must first address Movants' claims that such
an analysis is unnecessary because of the doctrine of
judicial estoppel. More specifically, the Movants contend
that Coop is barred by judicial estoppel from arguing
in this proceeding that its COMI is in Brazil because
of prior representations by Coop to the Dutch courts.
Importantly, Movants do not claim that Coop ever
explicitly or affirmatively represented to the Dutch courts
that its COMI was in a particular location. /ee Trustee
Reply R 32 (CCoop's 8ehavior ... presents a classic
case for judicial estoppelD) (emphasis added); id. R 34
(acknowledging that the Objectors are correct in Cnot[ing]
that Coop's petition never uses the term COMID). But
the Movants nonetheless argue that estoppel should apply
because the information provided by Coop resulted in
the Dutch courts finding that Coop's COMI under the
EU Regulation is in the Fetherlands and Coop never
contested that finding.

[2#]  [21]  [22]  [23]  [24] CThe doctrine of judicial
estoppel prevents a party from asserting a factual position
in one legal proceeding that is contrary to a position
that is successfully advanced in another proceeding.D BPP
Illinois9 ==C v. Royal Bank of /cotland Grp. P=C, 85L
F.3d 188, 1L2 (2d Cir. 2017) (Buoting Rodal v. Anesthesia
Grp. of Onondaga9 P.C., 36L F.3d 113, 118 (2d Cir. 2004)).

Judicial estoppel aims Cto protect the integrity of the
judicial process ... by prohibiting parties from deliberately
changing positions according to the exigencies of the
moment.D 1e: Hampshire v. Maine, 532 U.S. 742, 74LM
50, 121 S.Ct. 1808, 14L L.Ed.2d L68 (2001) (Buotations
omitted). C[T]he exact criteria for invoking judicial
estoppel will vary based on specific factual contexts.D BPP
Illinois, 85L F.3d at 1L2 (Buoting Adelphia Recovery Trust
v. Goldman9 /achs D Co., 748 F.3d 110, 116 (2d Cir.
2014)). But judicial estoppel generally reBuires that C[A] a
party's later position is ̂ clearly inconsistent_ with its earlier
position; [B] the party's former position has been adopted
in some way by the court in the earlier proceeding; and
[C] the party asserting the two positions would derive an
unfair advantage against the party seeking estoppel.D Id.
at 1L2 (Buoting In re Adelphia Recovery Tr., 634 F.3d
678, 6L5ML6 (2d Cir. 2011)). The third reBuirement is
sometimes couched in terms of C ^unfair detriment [to]
the opposing party_ rather than advantage to the party
to be estopped.D In re Adelphia Recovery Tr., 634 F.3d
at 6L6 (Buoting 1e: Hampshire, 532 U.S. at 751, 121
S.Ct. 1808) (alteration in original). But the Second Circuit
limits application of judicial estoppel to Csituations where
the risk of inconsistent results with its impact on judicial
integrity is certain.D Id. CThis reBuirement means that
judicial estoppel may only apply where the earlier tribunal
accepted the accuracy of the litigant's statements.D Id.
(citing DeRosa v. 1at<l 3nvelope Corp., 5L5 F.3d LL, 103
(2d Cir. 2010)).

[2�] Under applicable law, silence in a prior proceeding
is generally not treated as comparable to a statement
for purposes of judicial estoppel. Classic applications of
the doctrine involve affirmative declarations or postures
that are directly at odds with a latter position. In 1e:
Hampshire, for example, the state of Few Hampshire
was estopped from contesting the location of its shared
boundary with Maine only after previously entering a
consent decree CexpresslyD determining the issue. 1e:
Hampshire, 532 U.S. at 746, 121 S.Ct. 1808. Similarly,
a shipping company in .2#�  Rapture /hipping was
estopped from denying the existence of a contract it had
explicitly relied upon in earlier proceedings in front of
a Dutch court. /ee Rapture /hipping9 =td. v. Allround
Fuel Trading B.V., 350 F.Supp.2d 36L (S.D.F.G. 2004).
Alternatively, the court in AAA Marine D Aviation Ins.
rejected a judicial estoppel argument where an insurer's
denial of coverage did not actually contradict an earlier
statement in a related proceeding that coverage had not



AMERICAN BANKRUPTCY INSTITUTE

751

In re Oi Brasil Holdings Coöperatief U.A., 578 B.R. 169 (2017)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. "1

been declined Cto date.D AAA Marine D Aviation Ins.
(U@) =td. v. /ea0et Indus. Inc., 84 F.3d 622, 628 (2d Cir.
1LL6).

[2�] Instead, silence in a prior proceeding provides a basis
for judicial estoppel where it violates some affirmative
duty to speak. Perhaps the most common example in
bankruptcy court involves a debtor's failure to declare the
existence of assets or potential assets. Such cases of judicial
estoppel rest on the debtor's legal obligation to completely
and accurately inform the court of its assets, and the
damage caused to the bankruptcy system and individual
creditors by a failure to do so. /ee9 e.g., BPP Illinois,
85L F.3d at 1L2M1L4 (examining a debtor's duty to list
all assets prior to confirmation of a plan and finding the
debtor had violated the duty by not revealing a fraud claim
it subseBuently pursued); In re Adelphia Recovery Tr.,
634 F.3d at 6L7ML8 (finding that a statutory trust created
to pursue claims on behalf of certain estate claimants
had taken inconsistent positions by failing to reveal to
the court and certain creditors the existence of potential
fraudulent conveyance claims); Galin v. United /tates,
2008 WL 5378387, at a10M11 (E.D.F.G. Dec. 23, 2008)
(holding divorcee judicially estopped in tax case from
claiming eBuitable title to property after having asserted
that she had no interest in any real property during an
earlier pre-divorce personal bankruptcy).

[2 ] Where such legal disclosure obligations are not
violated, judicial estoppel based on a failure to act
arises where the omission flaunts a party's fundamental
procedural obligations so as to actively mislead a court.
In Guinness P=C v. Card, L55 F.2d 875, 8L8ML00 (4th Cir.
1LL2), for example, Ward was estopped in a proceeding
seeking enforcement of a foreign money judgment from
raising the argument that the proceeding violated a prior
settlement between the parties. The court observed that
Ward had continued with his appeal of the underlying
foreign action after the purported settlement without
informing the British appellate courts of the settlement,
thereby Cinherently and explicitly informing [the British
appellate courts] that no events had occurred which would
render such appeals improper.D Id. at 8LL. Thus, it was
inappropriate to rely on the settlement in the U.S. court
while Ward himself had acted inconsistently in the British
proceedings. Id. at 8LLML00.

But courts generally have refused to apply judicial
estoppel to silence where a party is not otherwise obligated

to speak up or take action. For example, in Bridge:ay
Corp. v. Citi8ank, 45 F.Supp.2d 276, 283M84 (S.D.F.G.
1LLL), aff<d, 201 F.3d 134 (2d Cir. 2000), Citibank was
not judicially estopped from arguing that a Liberian
court judgment was unenforceable due to impartiality of
the Liberian judicial system. The court held that such a
stance was not Cclearly inconsistentD with participating in
and defending itself against suits in the Liberian courts
without making such arguments there, which plaintiff
insisted CimplicitlyD embraced the opposite position. Id.
The court was not swayed by plaintiff's argument that
Citibank had not made such claims until it was faced
with an unfavorable decision in Liberia. Id.; see also
3sparza v. /tephens, 2017 WL 11L7137, at a5 (E.D. Tex.
Mar. 31, 2017) .2#�  (judicial estoppel did not bar Texas
from opposing a habeas petition after not submitting
written materials earlier in the proceeding where it was
not reBuired to do so under the applicable rules); 1ettles
v. Daphne Utilities, 2014 WL 3845072, at a3 n.2 (S.D.
Ala. Aug. 5, 2014) (judicial estoppel did not bar a party
from objecting to a jury demand despite not addressing
the issue in an earlier responsive pleading when the rules
did not reBuire that the objection be raised earlier and the
objection was not inconsistent with later pleadings).

[2!] In the present case, Movants' estoppel argument
seeks to bar Coop from asserting a position on COMI
under Chapter 15 based upon (1) the jurisdictional
statements made by Coop in its Dutch SoP Petition; and
(2) Coop's failure to legally contest or appeal any of the
Dutch courts' findings regarding Coop's COMI. Movants'
Proposed CoL RR 81M83. But Movants' estoppel argument
fails because the COMI finding under the EU Regulation
in the Dutch proceedings is not the same as a COMI
finding under Chapter 15 of the Bankruptcy Code.

It is true that Chapter 15's use of the COMI concept stems
indirectly from the EU Regulation. The Kuide explains
that the use of COMI Cas the determinant that a foreign
proceeding is a ^main_ proceeding was modeled on the
use of that concept in the European Union Convention
on Insolvency Proceedings ... that was already in the
process of being adopted when UFCITRAL drafted
the Model Law.D In re Bear /tearns, 374 B.R. at 12L
(citing Kuide, U.F. Ken. Ass., UFCITRAL 30th Sess.,
U.F. Doc. AQCF.LQ442 (1LL7)). ConseBuently, CCongress
instructed that ^[i]n interpreting [Chapter 15], the court
shall consider its international origin, and the need to
promote an application of this chapter that is consistent
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with the application of similar statutes adopted by foreign
jurisdictions._ D In re Fairfield /entry, 714 F.3d at 136
(Buoting 11 U.S.C. § 1508) (alterations in the original);
see also In re Ocean Rig UDC Inc., 570 B.R. 687, 703 n.6
(Bankr. S.D.F.G. 2017).

As a result of their related histories, Chapter 15 and the
EU Regulation share many significant traits, especially
with respect to the concept of COMI. Both regimes
reBuire COMI inBuiries for each debtor entity rather than
for collective corporate groups. /ee Case 341Q04, Bondi
v. Bank of America9 1.A. (3urofood), 2006 E.C.R. IM
3813, p. 18M1L, R 30, 2006 WL 1142304 (E.C.J. May 2,
2006) (C[E]ach debtor constituting a distinct legal entity
is subject to its own court jurisdiction.D); Ieder Decl. R
32 (C[A] court [in the EU] faced with a corporate group
insolvency needs to ascertain the COMI individually for
each legal entityD); 11 U.S.C. § 1502(1) (C ̂ [D]ebtor_ means
an entity that is the subject of a foreign proceeding.D).
Both regimes include an initial presumption that a legal
entity's COMI is the location of the debtor's registered
seat or office. /ee Ieder Decl. R 20 (citing 3(1) Insolvency
Regulation (recast)); 11 U.S.C. § 1516(c). U.S. and
European courts have also emphasized the principle that
COMI should be established by Cobjective factorsD which
are Cascertainable by third parties.D Ieder Decl. R 30
(citation omitted); see In re Fairfield /entry, 714 F.3d at
136 (CThe focus on regularity and ascertainability should
also inform our interpretation of the text.D).

Despite all these similarities, however, the EU Regulation
and Chapter 15 are far from identical. As the Second
Circuit has flatly stated, Cthe EU Regulation does not
operate as an analog to Chapter 15.D In re Fairfield /entry,
714 F.3d at 136. The COMI inBuiries underpinning both
regimes are conceptually and procedurally different, and
have evolved under separate .2#  lines of case law
written by judges operating with different purposes and
concerns.

First and foremost, the EU Regulation is not an

implementation of the UFCITRAL Model Law. 16  The
EU Regulation's principal concern is coordination and
recognition between insolvency proceedings among the
European member states. Trial Tr. 487:13M488:8, Sept.
1L, 2017 (Ieder). Because of this focus on coordinating
insolvency proceedings within the EU, Ca main insolvency
proceeding in one EU member state is automatically
recognized by all other EU member states.D In re Fairfield

/entry, 714 F.3d at 136 (citing EU Regulation art. 16).
Once a COMI determination is made in one state, it
is binding on other EU member state courts. /ee Trial
Tr. 478:23M47L:13, Sept. 1L, 2017 (Ieder); Berkenbosch
Decl. R 126. ConseBuently, Cthe EU has no need for a
recognition petition such as provided under Chapter 15.D
In re Fairfield /entry, 714 F.3d at 136. When a court
finds a debtor's COMI to be outside the EU, it looks to
the applicable national insolvency regime rather than the
EU Regulation. /ee Berkenbosch Decl. R 115M17; Ieder
Decl. R 12M15, 33M35. In the Fetherlands, it is the DBA
that dictates the specific procedures and forms of relief
available to a debtor in the Dutch courts and governs how
to treat insolvency proceedings for a debtor with a Dutch
CestablishmentD but a non-EU COMI. /ee Berkenbosch
Decl. R 115M17; Ieder Decl. R 12M15, 33M35.

16 The testimony from Prof. Ieder is clear on this point:
b. Could you explain to the Court, is the European
Insolvency Regulation an effort to implement the
UFCITRAL model law in European law`
A. Fot at all.
b. Could you please explain to the court why`
A. Okay. So the European Insolvency Regulation
is a self-contained body that only applies within
the EU that determines jurisdiction, choice of law,
recognition issues within the European Union.
The model law is something completely different.
It is exactly what it says, it's a model law
that's been implemented in whatever state that
adopts it. It's like the U.S. standards adoption of
Chapter 15 based on the model law, the UJ has
done something similar, but the EU Insolvency
Regulation is not an implementation of that model
law.

Trial Tr. 487:13M488:8, Sept. 1L, 2017 (Ieder).

The EU Regulation is also a Cpoor analogD in regards
to the timeframe considered in a COMI analysis. In re
Fairfield /entry, 714 F.3d at 136 n.L (discussing In re
Millennium Glo8al 3merging Credit Master Fund =td., 458
B.R. 63, 74 (Bankr. S.D.F.G. 2011)). The EU Regulation
looks to the date of the filing of the foreign insolvency
proceedings (Ieder Decl. R 31), whereas in the U.S. the
inBuiry centers on the date of the Chapter 15 recognition
petition. /ee In re Fairfield /entry, 714 F.3d at 136.

While both regimes include a registered office
presumption, divergent case law has led to a different
application of that presumption under the EU Regulation
than under Chapter 15. The European Court of Justice
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set the standard for applying and overcoming the

presumption in the 3urofood and Interedil 17  cases. /ee
Movants' Proposed CoL R 50; Ieder Decl. RR 22M31.
Under these cases, the EU courts do not pursue a
comprehensive exploration of the evidence, but rather
uphold the presumption unless it is demonstrated that a
debtor's management and assets sit together in a different
state, and that such facts are ascertainable by third parties:

Where a company's central
administration is not in the same
place as its registered office, the
presence of company .2#!  assets
and the existence of contracts for the
financial exploitation of those assets
in a Member State other than that in
which the registered office is situated
cannot be regarded as sufficient
factors to rebut the presumption
unless a comprehensive assessment
of all the relevant factors makes it
possible to establish, in a manner
that is ascertainable by third parties,
that the company's actual centre of
management and supervision and of
the management of its interests is
located in that other Member State.

Ieder Decl. R 30 (Buoting Interedil R 5L).

17 Case CM3L6Q0L, Interedil Srl (Interedil ) v. Fallimento
Interedil Srl, 2011 E.C.R. IMLL15.

This is far different than U.S. law. In the U.S., the
registered office presumption is applied merely C[f]or
speed and convenience in instances in which the COMI
is obvious and undisputed.D In re Creative Fin., 543 B.R.
at 514M15; see also In re /PhinA, 351 B.R. at 117 (citing
legislative history). The presumption Cdoes not shift the
risk of nonpersuasion, i.e., the burden of proof, away
from the foreign representative seeking recognition as
a main proceeding.D In re Bear /tearns, 374 B.R. at
127 (Buoting In re Tri>Continental 3;ch., 34L B.R. at
635). CIn fact, Congress changed the relevant language
of the Model law by substituting ... ^evidence_ ... for the
Model Law's ^proof_ ... to clarify this issue.D In re Bear
/tearns High>Grade /tructured Credit /trategies Master
Fund9 =td., 38L B.R. 325, 335 (S.D.F.G. 2008). C[T]he
Kuide explains that the presumption does ^not prevent,
in accordance with applicable procedural law, calling for

or assessing other evidence if the conclusion suggested
by the presumption is called into ?uestion 8y the court
or an interested party._ D In re Bear /tearns, 374 B.R. at
12L (emphasis in original) (Buoting Kuide, R 122). Thus,
the presumption Cdoes not tie the hands of a court to
examine the facts more closely in any instances where
the court regards the issues to be sufficiently material to
warrant further inBuiry.D In re Creative Fin., 543 B.R.
at 515 (Buoting In re Basis Bield, 381 B.R. at 52). The
presumption Cis especially inappropriate in a case where
there is a substantial dispute.D In re Creative Fin., 543 B.R.
at 517.

In sum, Cwhatever may be the proper interpretation of
the EU Regulation, the Model Law and Chapter 15
give limited weight to the presumption of jurisdiction of
incorporation as the COMI.D In re Bear /tearns, 374
B.R. at 128 (Buoting Westbrook, =ocating the 3ye of
the Financial /torm, 32 BROOJ. J. IFT'L L. at 15M
16). C[I]f the foreign proceeding is in the country of the
registered office, and if there is evidence that the center
of main interests might be elsewhere, then the foreign
representative must prove that the center of main interest
is in the same country as the registered office.D In re Bear
/tearns, 374 B.R. at 128 (Buoting In re Tri>Continental
3;ch., 34L B.R. at 635); see also id. (C[The] presumption
is not a preferred alternative where there is a separation
between a corporation's jurisdiction of incorporation and
its real seat.D) (citing Westbrook, =ocating the 3ye of the
Financial /torm, 32 BROOJ. J. IFT'L L. at 15).

The distinctions in the substantive use of the presumption
are reflected in the procedures used by Dutch and
U.S. courts. The Dutch court's procedures for issuing
a determination on European COMI are very different
from what occurs in a Chapter 15 recognition proceeding.
In the Fetherlands, the DBA reBuires a COMI finding
as the preliminary jurisdictional step in an insolvency
proceeding, which can be initiated by a debtor's e; parte
filing of a suspension of payments petition. /ee Trial
Tr. 802:7M15, Sept. 25, 2017 (Berkenbosch). The Dutch
courts do not sua sponte seek further information beyond
what is provided .2#"  in the petition (Berkenbosch
Decl. R 11L), which can result in an extremely rapid
COMI determination. This case is a perfect example.
Coop filed its SoP Petition on August L, 2016 and received
confirmation of its provisional SoP at GHIJAM that
same morning. /ee Trial Tr. 801:1LM802:6 Sept. 25, 2017
(Berkenbosch). That confirmation found Coop's COMI
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to be in the Fetherlands under the EU Regulation. TT
28 at 3M4 (C[T]his district court is competent to open
these main proceedings as in its opinion the centre of
the debtor's main interests lies in the Fetherlands .... The
district court: Ugrants [Coop] a provisional suspension
of payments.D). This procedure is a far cry from the U.S.
reBuirement to hold a hearing on recognitionUon notice
of not less than 21 daysUat which time the court will
hear any objections. /ee Fed. R. Bankr. P. 2002(B)(1).
This can be an involved and contested process in the
U.S. /ee, e.g., In re Bear /tearns, 38L B.R. 325 (denying
appeal of Chapter 15 recognition of Cayman Islands
proceeding upon objections from foreign secured creditors
and a COMI hearing, despite appellant's registered office
in the Cayman Islands implicating the statutory COMI
presumption); In re Millennium Glo8. 3merging Credit
Master Fund, 458 B.R. 63, aff<d, 474 B.R. 88 (S.D.F.G.
2012) (affirming bankruptcy court's COMI finding and
recognition of Bermuda proceedings as foreign main
proceeding under Chapter 15); In re Gerova Fin. Grp.9
=td., 482 B.R. 86 (Bankr. S.D.F.G. 2012) (despite secured
creditors' argument under Section 1506 and opposition
to wind-up proceedings, the court granted recognition of
Bermuda proceedings as foreign main proceedings under
Chapter 15 after one day hearing). Kiven the different
legal standard and process for determining COMI under
the EU Regulation and Chapter 15, it is inappropriate to
apply judicial estoppel in these proceedings. /ee Bro:n v.
Catters, 5LL F.3d 602, 615 (7th Cir. 2010) (noting that
party does not take inconsistent positions when statutory
standards relied upon are different in material respects).

In addition, each of the two factual bases relied upon by
Movants suffers from other defects. The first argument
relies on Coop's SoP Petition. The Movants argue that
the CJurisdictionD section of the SoP Petition shows that
Coop presented facts to the Dutch District Court that
would necessarily lead it to conclude that Coop's COMI
was located in the Fetherlands. /ee TT 26 R 8.1. More
specifically, the Insolvency Trustee asserts that when a
debtor's COMI is in the EU, it has a statutory duty
to Csubmit sufficient information to enable the judge
to determine whether it has jurisdiction under the [EU
Regulation] Regime.D Berkenbosch Decl. R 11L. Movants
contend that Coop provided no information in that
section that could rebut the presumption that the location
of a company's registered office is the same as its COMI,
and, in fact, further buttressed that conclusion with
additional details about Coop's Dutch presence. Trustee

Reply R 33; see also Berkenbosch Decl. R 11L. In addition
to the CJurisdictionD section, Movants also cite to a
statement concerning Coop's purpose for filing the SoP
Petition:

In order to ensure that the
restructuring of the indebtedness as
contemplated by the RJ Plan, to
the extent it concerns [Coop], will
be recognised and bind creditors in
relation to the assets and liabilities
of [Coop] in the Fetherlands (and
in other European member states),
[Coop] has submitted, together with
this petition, a draft composition
plan.

TT 26 R 6.1. Because recognition of a Dutch composition
plan would only occur automatically across EU member
states under the EU Regulation, the Movants argue
this statement conclusively demonstrates .21#  Coop's
awareness that its SoP Petition would lead to a finding of
Dutch COMI. /ee Trustee Reply R 38.

But Movants have not established that Coop had an
affirmative duty to provide more information than is
contained in the SoP Petition or that its silence flaunted
some fundamental procedural obligations so as to actively
mislead a court. Movants' position is undercut by the
breadth of information contained in Coop's SoP Petition.
Coop did not make any representations about its COMI
but it did present the relevant facts about its operations.
Those facts included not only information about Coop's
registered office in the Fetherlands but also information
about Coop's role as a financing SPI for the Oi Kroup.
For example, the SoP Petition highlighted Coop's role

as a Cfinancing vehicleD 18  dependent on the Oi Kroup

operations for repayment of Coop's debts, 1L  described
the Brazilian RJ Proceeding and the recognition granted

to those proceedings both in the U.S. and the U.J., 20

and repeatedly emphasized that a Coop restructuring
and payment of Coop debts was entirely reliant on a
successful Brazilian restructuring of the Oi .211  Kroup

as a whole. 21  It is these same facts that led to this
Court's prior order recognizing Coop's COMI in Brazil,
notwithstanding the location of its registered office. /ee
Prior Recognition Order at 2M5; Hr. Tr. 20:17M21:15,
July 22, 2017. Thus, it cannot be said that the Dutch
courts were misled by Coop given its fulsome disclosure
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of the relevant facts about its corporate existence and
operations. /ee Period Homes9 =td. v. Callick9 275 Ka.
486, 488, 56L S.E.2d 502 (2002) (denying estoppel claim
in part because debtor did not mislead bankruptcy court
about a post-petition breach of contract claim when it
failed to amend its asset schedule but still informed the
Chapter 7 trustee of the claim's existence and amount of
damages sought); /ports Page9 Inc. v. First Union Mgmt.9
Inc., 438 F.W.2d 428, 431M32 (Minn. Ct. App. 1L8L)
(affirming lower courts rejection of a judicial estoppel
argument based on debtor's failure to include a claim in
its asset schedules because debtor had otherwise informed

the bankruptcy trustee of the claim's existence). 22

18 Coop is referred to as Finco throughout the SoP
Petition. The SoP Petition states that

[t]he business of Finco consists of (i) attracting
financing from the international capital markets,
primarily in the form of issuing listed notes (the
Fotes), (ii) receiving funds from PTIF via a credit
agreement entered into between Finco and PTIF
on 2 June 2015 (as amended from time to time,
hereinafter the Finco Loan), and (iii) on-lending
amounts that Finco has attracted via the Fotes or
from PTIF (via the Finco Loan). The Fotes are
unsecured but guaranteed by Oi. Finco has no real
estate and no other operations of its own. Finco has
one employee, Mr. Lavatori Correa, who is one of
Finco's directors.

TT 26 R 1.2.

1L The SoP Petition states that
[a]s a financing vehicle, Finco has no revenue-
generating capacity or other assets (other than
intra-group loans) of its own. Additionally, the
Fotes are guaranteed by Oi. Therefore, Finco's
ability to repay its debts depends entirely on the
success of the RJ Proceedings and, conseBuently,
the continuity of the Oi Kroup's business and
revenues. In view of these facts, Finco's financial
and economic situation is inherently linked to that
of the Oi Kroup as a whole. Finco will be able to
repay its debts only to the extent the Oi Kroup
is able to do so, which is inconsistent with a
bankruptcy liBuidation of the Oi Kroup.

TT 26 R 2.2.

20 The SoP Petition explains that
[t]he Brazilian Court assumed jurisdiction in
relation to Finco based on the fact that Finco is
merely a financing vehicle and not an operating
company within the Oi Kroup, and the Oi Kroup's

^main place of business_ is in Rio de Janerio, Brazil
(p. 8L501 of the RJ Acceptance Order).D TT 26 R
3.4. CThe U.S. Bankruptcy Court of the Southern
District of Few Gork (the U.S. Bankruptcy Court)
recognised the RJ Proceedings, including in respect
of Finco, on 22 July 2016. ConseBuently, creditors
of Finco are also subject to a moratorium in the
United States, where they can no longer enforce
their claims.

TT 26 R 3.5.
The SoP Petition further states that
Recognition proceedings have since been effected
in various jurisdictions[,] including the United
States (as previously noted). In the United States,
an interim order recognising the RJ Proceedings
with respect to, amongst others, Oi and Finco
through [C]hapter 15 proceedings was granted on
22 June 2016. At a hearing on 21 July 2016, the U.S.
Bankruptcy Court recognised the RJ Proceedings
as a ^foreign main proceeding_ with respect to
each of the [C]hapter 15 debtors, including Finco.
Similarly, on 23 June 2016 the RJ Proceedings were
recognised in respect of Oi and two of its Brazilian
subsidiaries as a ^foreign main proceeding_ in
Kreat Britain in accordance with the UFCITRAL
Model Law on CrossMBorder Insolvency as set
out in Schedule 1 to the CrossMBorder Insolvency
Regulations 2006 (S.I. 2006 Fo 1030).

TT 26 R 5.3.

21 The SoP Petition makes clear that Cthe outcome of
the restructuring for the creditors of Finco is entirely
dependent on the RJ Proceedings and RJ Plan. The
assets and value of the Oi Kroup can only be realized
for the benefit of the creditors of Finco through the
RJ Proceedings.D TT 26 R 5.6. It states

[t]he background to this reBuest is that any voting
that takes place on the suspension of payment
proceedings related to Finco prior to the voting
on the RJ Plan in the RJ Proceedings is likely
to disrupt the negotiation process in the RJ
Proceedings. At the same time, the content of
the Dutch Plan and the economic reality of any
consideration for the creditors of Finco will need to
be paid by the Brazilian operating entities of the Oi
Kroup, which in turn is dependent on the success
of the RJ Plan. This implies that any vote on the
suspension of payments before the voting in the
RJ Proceedings is not likely to have any practical
effect ....

TT 26 R 7.2.

22 It is also unclear whether a failure to object to
the Dutch COMI findings committed any violence
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to the Dutch insolvency proceedings. In fact, the
Movants do not claim that Coop's position on
its COMI had any impact whatsoever on the
Dutch Proceedings. The Insolvency Trustee himself
conceded that regardless of the location of a
debtor's COMI and the source of the Dutch Court's
jurisdiction, a Dutch debtor has available the same
forms of relief and insolvency procedures within
the Fetherlands. Berkenbosch Decl. R 120. Thus,
the Dutch District Court was not misled by any
implied representation into opening or continuing
any proceedings that it would otherwise have
curtailed. /ee9 e.g., Guinness, L55 F.2d at 8LL (holding
that plaintiff, by continuing with an appeal after
purportedly reaching a settlement, and not informing
the appellate courts of the settlement, was Cinherently
and explicitly informing [the appellate courts] that no
events had occurred which would render such appeals
improperD).

Admittedly, there is evidence that Coop was aware of
the effect of the EU recognition Cin other European
member states.D TT 26 R 6.1; see Trustee Reply R 38.
But as Professor Ieder testified, recognition of a Dutch
composition plan by other EU member states is not
limited to the automatic mechanism provided for under
the EU Regulation. Trial Tr. 3L4:22M3L6:22, Sept. 1L,
2017 (Ieder). Even for proceedings established under
the DBA, member state national regimes provide for
their own recognition procedures, including automatic
recognition in Kermany and UFCITRAL Model Law-
style recognition in the UJ. /ee id. But judicial estoppel
is not a tool to be used in such a nuanced situation,
particularly given that Coop presented a fulsome picture
of Coop in its SoP Petition. Thus, Coop was simply not
Cblowing hot and cold with the judicial process to such a
degree as to violate the essential integrity of that process.D
Guinness, L55 F.2d at 8LL (Buotations omitted).

[2"] The Movants' other estoppel argument relies upon
Coop's failure to contest .212  or appeal the Dutch
District Court's COMI finding. Movants' Proposed CoL R
83. But Coop's Dutch law expert testified that such actions
are not possible, a conclusion that the Court credits.
Compare Trial Tr. 477:1LM480:14, Sept. 1L, 2017 (Ieder),
:ith Trial Tr. 836:1LM838:7, Sept. 25, 2017 (Berkenbosch).
But for this Court's purposes, it does not even matter. In
its subseBuent submissions to the Dutch District Court
[redacted], Coop [redacted] expressed its disagreement
with the Dutch COMI finding, laid out its concerns
regarding the impact of a successful conversion on the Oi

Kroup's restructuring, and argued that the DBA rather
than the EU Regulation should govern the insolvency

proceedings. 23  So even if each Dutch court made its own
independent finding regarding COMI and jurisdiction as
the Insolvency Trustee states (Trial Tr. 835:12M836:18
Sept. 25, 2017 (Berkenbosch)), they appear to have done
so with knowledge of Coop's opposition to a Dutch
COMI.

23 [redacted] For example, Coop submitted the
following to the Dutch District Court for the
Conversion Hearing:

Oi Coop does not agree with the Administrator's
position that Oi Coop's COMI is in the
Fetherlands. Oi Coop's COMI is in Brazil, as was
determined by the Brazilian Court even before the
suspension of payments procedure began (see also
p. 8L4L8 of the ruling of the Brazilian Court of
2L June 2016, Exhibit L with the Supplementary
Petition), and recognized by the court in the United
States in the Chapter 15 Procedure.

TT 44L R 11.1.1; see also id. at R 11.1.6 (CBecause
the COMI is in Brazil, the [EU Regulation] is not
applicable.D). [redacted]

[redacted]
[redacted]

69�1:is�&ourt�6o$s�5ot�->stain�7nd$r�&o+ity�=ro+
6$t$r+ining�3$cognition�7nd$r�&:apt$r�1�

Movants' comity argument also fails. The Insolvency
Trustee argues that the Court should refrain from making
its own determination on Coop's COMI, and instead
simply grant comity to the Dutch court decisions that
found COMI under the EU Regulation to be located
in the Fetherlands. The Trustee writes that this Court
should Caccord[ ] the decisions of the Dutch Courts the
same effect they are already entitled to throughout the
European Union, where they are final and binding.D
Trustee Reply R 4L. But while comity is crucial to a proper
functioning of Chapter 15, the Court disagrees that it
should defer to the Dutch courts in assessing COMI under
Chapter 15.

[3#]  [31] International comity is Cthe recognition which
one nation allows within its territory to the legislative,
executive or judicial acts of another nation, having due
regard both to international duty and convenience, and
to the rights of its own citizens, or of other persons who
are under the protection of its laws.D Hilton v. Guyot,
15L U.S. 113, 163M64, 16 S.Ct. 13L, 40 L.Ed. L5 (18L5).
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The doctrine is Cconcerned with maintaining amicable
working relationships between nations, a ^shorthand for
good neighbourliness, common courtesy and mutual
respect between those who labour in adjoining judicial
vineyards._ D JP Morgan Chase Bank v. Altos Hornos
de Me;.9 /.A. de C.V., 412 F.3d 418, 423 (2d Cir.
2005) (Buoting British Air:ays Bd. v. =aker Air:ays =td.,
[1L84] E.C.C. 36, 41 (Eng. C.A.)). American courts have
long recognized the importance of comity C[p]articularly
in the bankruptcy context, ... because ^[t]he eBuitable
and orderly distribution of a debtor's property reBuires
assembling all claims against the limited assets in a single
proceeding._ D In re Atlas /hipping AK/, 404 B.R. 726, 733
(Bankr. S.D.F.G. 200L) (second alteration in the original)
(Buoting .213  Victri; /./. Co.9 /.A. v. /alen Dry Cargo
A.B., 825 F.2d 70L, 713M14 (2d Cir. 1L87)).

[32]  [33]  [34] CThe decision to grant comity is a matter
within a court's discretion and the burden of proof to
establish its appropriateness is on the moving party.D Duff
D Phelps9 ==C v. Vitro /.A.B. de C.V., 18 F.Supp.3d 375,
382 (S.D.F.G. 2014) (Buoting Maersk9 Inc. v. 1ee:ra9
Inc., 2010 WL 2836134, at a10, 2010 U.S. Dist. LETIS
6L863, at a2L (S.D.F.G. July L, 2010)); see also Fo;
v. Bank Mandiri (In re Perry H. @oplik D /ons9 Inc.),
2007 WL 781L05, at a2, 2007 Bankr. LETIS L25, at aLM
10 (Bankr. S.D.F.G. Mar. 31, 2007) (C[A] decision to
grant comity to the determination of a foreign court is a
matter within the court's discretion, as to which the party
seeking to invoke comity has the burden of establishing
that the foreign court's determination is appropriate.D)
(citing Allstate =ife Ins. Co. v. =inter Grp. =td., LL4
F.2d LL6, LLL (2d Cir. 1LL3)). The doctrine is a form of
abstention; it Cis not an imperative obligation of courts
but rather is a discretionary rule of ̂ practice, convenience,
and expediency._ D JP Morgan, 412 F.3d at 423 (Buoting
Pravin Banker Assocs.9 =td. v. Banco Popular del Peru, 10L
F.3d 850, 854 (2d Cir. 1LL7)); see also /ec. Inv<r Prot. Corp.
v. Bernard =. Madoff Inv. /ec. ==C (In re Madoff), 2016
WL 6L0068L, at a10, 2016 Bankr. LETIS 4067, at a32
(Bankr. S.D.F.G. Fov. 21, 2016) (CDismissing an action
based on comity is a form of abstention ....D) (citations
omitted). C[C]ourts generally extend comity provided the
foreign court had proper jurisdiction and recognition of
its judgment or proceeding does not prejudice the rights of
United States citizens or violate domestic public policy.D
Rapture /hipping, 350 F.Supp.2d at 373 (citing Victri;,
825 F.2d at 713).

[3�]  [3�]  [3 ] CA central tenet of [C]hapter 15 is
the importance of comity in cross-border insolvency
proceedings.D In re Rede 3nergia, 515 B.R. at 8L (citing
In re Cozumel Cari8e /.A. de C.V., 482 B.R. L6, 114M15
(Bankr. S.D.F.G. 2012)); In re Atlas /hipping, 404 B.R.
at 738 (CChapter 15 Embodies Principles of ComityD);
In re Vitro, 701 F.3d at 1043 (C[c]entral to Chapter
15 is comity.D). But CChapter 15 does impose certain
reBuirements and considerations that act as a brake or
limitation on comity.D @rys v. Farnum Place9 ==C (In re
Fairfield /entry =td.), 768 F.3d 23L, 245 (2d Cir. 2014)
(Buoting In re Vitro, 701 F.3d at 1054); see also In re
Rede 3nergia, 515 B.R. at L1. Where the Bankruptcy Code
provides the standard for a court's determination, comity
does not enter the eBuation. /ee In re Fairfield /entry =td.,
768 F.3d at 246 (C[W]hen a statute's language is plain, the
sole function of the courtsUat least where the disposition
reBuired by the text is not absurdUis to enforce it
according to its terms.D) (Buoting /e8elius v. Cloer9 56L
U.S. 36L, 381, 133 S.Ct. 1886, 185 L.Ed.2d 1003 (2013)).
For example, the Second Circuit in Fairfield /entry found
the plain language of Section 1520(a)(2) reBuired the
bankruptcy court in a Chapter 15 case to conduct its
own review of a transaction under Section 363 of the
Bankruptcy Code, notwithstanding that the transaction
had been approved by the British Iirgin Islands court
where the foreign main proceeding was pending. /ee In re
Fairfield /entry =td., 768 F.3d at 246. Thus, the Second
Circuit explicitly rejected the notion that the bankruptcy
court should defer to the foreign court's determination
based on the principle of international comity. /ee id. at
245M46; see also In re Vitro, 701 F.3d at 1054 (holding
that while Ccomity should be an important factor in
determining whether relief will be granted,D the court was
Ccompelled ... to get into the weeds of Chapter 15 to
determineD the scope of a foreign representative's .214
authority and the nature of the relief the bankruptcy court
could grant).

[3!] In the case of recognition under Chapter 15,
C[b]oth the plain language and legislative history of
Chapter 15 ... reBuires [a bankruptcy court to make] a
factual determination with respect to recognition before
principles of comity come into play.D In re Bear /tearns,
38L B.R. at 334. So while comity governs recognition of
a foreign 0udgment (see Rapture /hipping, 350 F.Supp.2d
at 373), it does not govern the initial recognition of a
foreign proceeding under Chapter 15. Recognition of a
proceeding reBuires the application of Cobjective criteria,D
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and it is only post-recognition relief which Cturns on
subjective factors that embody principles of comity.D In
re Atlas /hipping, 404 B.R. at 738 (Buoting In re Bear
/tearns, 38L B.R. at 333 (citing 11 U.S.C. §§ 1507, 1517,
1521, 1525; Model Law Art. 7, 17, 21, 25)); see also
In re Ran, 3L0 B.R. 257, 2L2 (Bankr. S.D. Tex. 2008)
(CBy arguing comity without satisfying the conditions for
recognition, [the foreign trustee] urges this Court to ignore
the statutory reBuirements of 11 U.S.C. § 1517 .... comity is
not an element of recognition; it is rather, a consideration
once recognition is granted.D).

[3"]  [4#] The objective criteria of the recognition
procedure Creflects a policy determination by
UFCITRAL and Congress that this Court should not
assist a representative of a foreign action unless the debtor
has a sufficient presence in the country in which the
foreign action is taking place.D In re British Am. Ins. Co.,
488 B.R. 205, 213 (Bankr. S.D. Fla. 2013) (citing In re Bear
/tearns, 38L B.R. at 333M34). CIf the debtor does not have
its center of main interests or at least an establishment
in the country of the foreign proceedings, the bankruptcy
court should not grant recognition and is not authorized
to use its power to effectuate the purposes of the foreign
proceeding.D In re Bear /tearns, 38L B.R. at 334 (citing
House Report at 1:13; Kuide RR 73, 75, 128).

In fact, Chapter 15 makes no mention of comity in
Section 1517 or any other section setting forth the
reBuirements for a grant of recognition. Rather, Section
150L(b) provides that:

LiMf the court grants recognition
under section 1517 ... the foreign
representative may apply directly to
a court in the United States for
appropriate relief in that court; and
a court in the United States shall
grant comity or cooperation to the
foreign representative.

11 U.S.C. § 150L(b) (emphasis added). Likewise, Section
1507 allows courts to Cprovide additional assistance to
a foreign representative ... consistent with the principles
of comityD Cif recognition is granted ....D 11 U.S.C. §
1507(a)M(b) (emphasis added). The statute also refers to
reBuests for relief from Ccourt[s] in the United States other
than the court which granted recognition,D as reBuests for
Ccomity or cooperation.D 11 U.S.C. § 150L(c) (emphasis
added). Similarly, if recognition has been denied under

Chapter 15, Cthe court may issue any appropriate order
necessary to prevent the foreign representative from
obtaining comity or cooperationD from other U.S. courts.
11 U.S.C. § 150L(d) (emphasis added); see In re Atlas
/hipping, 404 B.R. at 738M3L (conducting related analysis
of references to comity throughout Chapter 15).

An examination of Section 304 of the Bankruptcy CodeU
Chapter 15's statutory predecessorUfurther underscores
the reBuirement that a bankruptcy court conduct an
independent assessment of recognition. CWhile much
of the jurisprudence developed under [S]ection 304 is
preserved in the context of new [S]ection 1507, [S]ection
304 did not have a recognition reBuirement as a first
step.... Chapter 15, on the other .21�  hand, imposes
a rigid procedural structure for recognition of foreign
proceedings as either main or nonmain ....D In re Ran, 3L0
B.R. at 2L0ML1 (Buoting In re Bear /tearns, 374 B.R. at
132) (first omission in the original); see also In re British
Am. Ins. Co., 488 B.R. at 213 (CThe general principles of
comity that governed acknowledgement of cross-border
matters under former [S]ection 304 no longer apply to
recognition under [C]hapter 15.D) (citing =avie v. Ran,
406 B.R. 277, 282 (S.D.Tex.200L), aff<d, 607 F.3d 1017
(5th Cir.2010)). CReBuiring recognition as a condition to
nearly all court access and conseBuently as a condition
to granting comity distinguishes Chapter 15 from its
predecessor [S]ection 304.D In re Bear /tearns, 38L B.R. at
333. CPrior to the enactment of Chapter 15, access to the
United States courts by a foreign representative was not
dependent on recognition; rather, all relief under [S]ection
304 was discretionary and based on subjective, comity-
influenced factors.D In re Ran, 3L0 B.R. at 2L1 (citing In re
Bear /tearns, 374 B.R. at 126; In re Basis Bield, 381 B.R. at
46; Westbrook, =ocating the 3ye of the Financial /torm, 32
BROOJ. J. IFT'L L. at 1024; Daniel Klosband, /PhinA
Chapter 46 Opinion Misses the Mark, 25 AM. BAFJR.
IFST. J. 44, 45 (Dec.QJan.2007)). Chapter 15 changed
this by establishing an objective eligibility reBuirement for
recognition to promote predictability and reliability. /ee
In re Bear /tearns, 38L B.R. at 333. This is in contrast
to the standards for post-recognition relief, which under
Chapter 15 remained Cflexible and pragmatic in order to
foster comity and cooperation in appropriate cases.D Id.

[41] All these principles dictate that this Court make its
own determination on recognition in this case, rather
than defer to the Dutch courts. While the parties
disagree as to whether the Dutch Petition should be
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evaluated under Section 1517(a) or 1517(d), it is clear
that Chapter 15 itself provides the standard for the U.S.
courts to apply. As explained above, Section 1517(a)
sets forth explicit reBuirements for recognition while
Section 1517(d) provides a basis for the Cmodification
or terminationD of a prior recognition hearing. /ee
11 U.S.C.§ 1517(a); 11 U.S.C. § 1517(d). Kiven that
Chapter 15 provides the standard for the present dispute,
abstention based on comity is inappropriate. /ee In re
Fairfield /entry =td., 768 F.3d at 246.

Even if comity could be appropriately considered, the
Insolvency Trustee's argument would fail for a different
reason. The principles of comity do not fit comfortably
where the task before the foreign court was different from
that which faces this Court. For the reasons discussed
earlier, a COMI finding for the purposes of an insolvency
proceeding under the EU Regulation is not the same as
a COMI finding under Chapter 15. Here, the Insolvency
Trustee has even gone beyond asking for comity and
reBuested that this Court Caccord[ ] the decisions of the
Dutch Courts the same effect they are already entitled to
throughout the European Union ...,D where such decisions
are granted automated recognition. Trustee Reply R 4L.
There is no basis in statute or case law for such treatment.

Finally, the Insolvency Trustee's reliance on In re Ocean
Rig as a basis for comity here is misplaced. The Insolvency
Trustee refers to one statement from that case:

[t]o the extent that a determination
of center ... of main interests
is relevant to eligibility to file
proceedings in other countries, and
has been decided by the foreign
court, it may well be appropriate
for a U.S. bankruptcy court to
give deference or comity to the
determination of .21�  the foreign
court in the jurisdiction in which the
foreign proceeding is filed.

In re Ocean Rig, 570 B.R. at 703 n.6; Trial Tr. L27:18M
11, Sept. 26, 2017 (Ball). But this statement, made in
a single footnote and unrepeated elsewhere, was clearly
dicta. Indeed, the court in Ocean Rig explicitly stated
that Csince the Cayman Court has not decided the
issue here, no issue of deference or comity arises.D Id.
Moreover, these statements followed the observation that
it is appropriate to look to foreign interpretations of

COMI Cfrom other international jurisdictions that have
adopted the Model =a:,D which was not the case in
the Cayman Islands. Id. (emphasis added). Feither the
Fetherlands nor Brazil have adopted the Model Law.
/ee Status UFCITRAL Model law on CrossMBorder
Insolvency (1LL7), http:QQwww.uncitral.orgQuncitralQ
enQuncitralStextsQinsolvencyQ1LL7ModelSstatus.html (last
visited Fov. 13, 2017) (listing countries that have
adopted the Model Law and not including Brazil or the

Fetherlands). 24

24 /ee also Ferreira Decl. R 18 (CBrazilian insolvency
legislation has not adopted the UFCITRAL Model
Law on CrossMBorder Insolvency ....D); Trial Tr.
487:13M17, Sept. 1L, 2017 (Ieder) (Cb. Could you
explain to the Court, is the European Insolvency
Regulation an effort to implement the UFCITRAL
model law in European law` A. Fot at all.D).

%9�1:$�&ourt�Aill�5ot�%B$rcis$�its�6iscr$tion�to�8rant
3$li$=�7nd$r�t:$�,irst�/rong�o=�S$ction�1�1 CdD

[42] The Court now turns to the crux of this dispute:
whether the Prior Recognition Order for the Brazilian RJ
Proceeding should be terminated under Section 1517(d)
of the Bankruptcy Code. The Court starts by addressing
the first prong under subsection (d), and concludes that
the grounds for granting recognition to the Brazilian RJ
Proceeding were not Cfully or partially lacking.D 11 U.S.C.
§ 1517(d).

Under this first prong, the Movants contend the Court
was misled at the Prior Recognition Hearing because
certain information was concealed from the Court such
that the Court lacked a basis for its ruling. More
specifically, Mr. Berkenbosch alleges that the Court was
not informed of certain important facts at the time of the
Prior Recognition Hearing. /ee Movants' Proposed CoL

RR 46, 8L, 104. 25  The Court rejects the Movants' reBuest
to modify or terminate the Prior Recognition on this basis
for two reasons: (1) the evidence relied upon by the Court
in its Prior Recognition Order justified its finding that
Coop's COMI was in Brazil; and (2) the evidence that
Movants contend was omitted is not significant enough to
grant relief under the first prong.

25 Within the same submission, the Movants present two
different versions of the facts that were not disclosed
to the Court. Compare Movants' Proposed FoF R
8L, :ith Movants' Proposed CoL R 46. It is unclear
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which of these two lists represent Movants' position.
But regardless of which listUor bothUcontrol, the
Court's conclusion is the same.

First, the record demonstrates that the Court was
provided a broad picture of the relevant facts, and a
sufficient basis for its Prior Recognition Order. The
Chapter 15 Debtors presented Coop's ties to Brazil as a
special purpose financing vehicle for the Oi Kroup at the
Prior Recognition Hearing. The Oi Debtors informed the
Court that CCoop is a special-purpose vehicle (an SPI)
with no ability to generate a return on cash proceeds
itselfD (Shah Decl. R 34), that Cany proceeds from debt
issuances at Coop must be on-lent to (eventually) an
operating Oi Kroup entity capable of earning a profit for
Coop's creditorsD (id.), that Coop is Cthe obligor on any
intragroup loans received by it from Oi Kroup affiliates
in its capacity as an intragroup financing company in the
Oi groupD (id.), that .21  CCoop exists exclusively to
service the financing needs of the economically integrated
Oi KroupD (id. R 30), and that CCoop's assets consist
solely of receivables owed to it by its Brazilian Oi Kroup
affiliatesD (id. R 33).

But the Chapter 15 Debtors also disclosed the key facts
about Coop's ties to the Fetherlands. For example, the
Court was informed that CCoop was incorporated ... in
2011 under the laws of the FetherlandsD (Shah Decl. R
30; Brazilian Petition R 26); CCoop maintains its registered
office in the FetherlandsD (Shah Decl. R 31; Brazilian
Petition R 27); CCoop enters routine filings with the
Dutch Chamber of Commerce ... files tax returns with the
Dutch tax authorities, employs Baker Tilly International
as auditor, and completes other ministerial activities
reBuired by Dutch lawD (Shah Decl. R 31; Brazilian

Petition R 27); 26  CCoop hired independent Dutch counsel
to ensure the protection of its interests in a joint defense
with its Oi Kroup affiliatesD (Shah Decl. R 32; Brazilian
Petition R 28); CCoop ... is governed by two directors, one
of whom resides in the FetherlandsD (Shah Decl. R 31;
Brazilian Petition R 27); and CCoop's board of directors ...
hold [their] meetings in the FetherlandsD (Shah Decl. R 32;

Brazilian Petition R 28). 27  Kiven all of the facts provided
by the Chapter 15 Debtors in the Prior Recognition
Proceeding, the Court concludes that the grounds for
recognition were not lacking.

26 Movants incorrectly suggest that Coop did not
disclose its retention of Dutch professionals.
Movants' Proposed FoF R 8L. This is clearly incorrect.

27 Some facts relating to Coop's Dutch ties were not
disclosed, such as that Coop's books and records
were in the Fetherlands, that Coop had a bank
account in the Fetherlands, and the existence of
Coop's tax claim against Dutch authorities. Trustee
Reply R 4. But none of those facts are significant
given the broad disclosure provided to the Court.
For example, information about the tax claim was
relatively unimportant given the size of the claim.
/ee Berkenbosch Decl. R 26 (noting claim on
behalf of Coop estate against Dutch tax authorities
for IAT refund of approximately X160,846). It is
difficult to argue that the existence of the tax claim
was crucial information when even Coop's court-
appointed Dutch fiduciary, Mr. Berkenbosch, was
unaware of when it came into existence. /ee Trial Tr.
6L1:10M20, Sept. 25, 2017 (Berkenbosch).

Second, none of the facts identified by Movants as
undisclosed at the Prior Recognition Hearing justify relief
under the first prong of Section 1517(d). In short, the
absence of these facts did not mislead the Court so as
to result in an erroneous COMI determination. A few of
the specific facts relied upon by Movants are worthy of
discussion.

Movants rely most heavily upon Coop's prior statements
about its COMI under the EU Regulation. Movants
point out that the Court was not informed of: (1) the
existence of Cprior resolutions of the Coop Board stating
[that] COMI [under the EU Regulation] was in the
FetherlandsD; and (2) the existence of an Copinion letter
to [underwriters] of the 2021 FotesD which discusses
Coop's COMI under the EU Regulation. Trustee Reply
R 78. But for reasons explained earlier, these statements
regarding the location of Coop's COMI under the EU
Regulation are not dispositive for determining COMI

under U.S. law. 28  The Dutch District Court found .21!
Coop's COMI under the EU Regulation to be in the
FetherlandsUwithout a hearing and on the same day that
the SoP Petition was filedUbased on the presumption
triggered by Coop's corporate location. It made this
determination notwithstanding the other information
about Coop contained in the SoP Petition, such as Coop's
status as a special purpose financing vehicle for the Oi
group.
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28 There is another reason to afford less weight to the
opinion letter: it was not public. As information that
was not ascertainable by third parties, therefore, this
document is of limited utility in determining COMI
under Chapter 15. In re Fairfield /entry, 714 F.3d
at 138 (underscoring the importance of regularity
and ascertainability in determining COMI) (Buoting
EU Regulation, Preamble R 13 stating that COMI
Cshould correspond to the place where the debtor
conducts the administration of his interest on a
regular basis and is therefore ascertainable by third
parties.D).

At the Prior Recognition Hearing this Court was well
aware that Coop's registered office was in the Fetherlands.
But the registered office presumption is not accorded the
same weight under U.S. law. /ee supra at 23M25. Kiven the
different standard under U.S. law, therefore, this Court
considered the information about Coop's SPI status to be
highly relevant in reaching a different conclusion about
Coop's COMI under Chapter 15 at the Prior Recognition
Hearing. /ee Hr'g Tr. 21:10M15, July 21, 2016 (CCase law
including the OAS case notes that the COMI of an SPI
turns at a location of the corporate nerve center and the
expectation of creditors. And here, I find that the COMI
analysis for the SPI here is essentially the same as it was
in OAS and I reach the same conclusion that Brazil is the
appropriate place.D); see also In re OA/, 533 B.R. at 102
(noting that COMI of a financing SPI depended upon: (1)
the location of the corporate nerve center of the corporate
group the SPI served; (2) the expectations of the SPI's
creditors; and (3) the function the SPI played within its

corporate group). 2L

2L The Court notes that its Prior Recognition Order
and COMI determination were not discussed by
the Dutch courts in the SoP or Dutch Bankruptcy
Proceeding, despite having been made before the SoP
was issued in the Fetherlands. This just reinforces the
distinct legal tasks before this Court under Chapter
15, which is an adoption of the Model Law, and the
Dutch courts under the EU Regulation, which is not
an adoption of the Model Law.

The Movants further contend that the Chapter 15 Debtors
did not disclose to the Court that Coop engaged in
business beyond the issuance of notes, such as hedging
and financing activities. They even argue that Coop is
not an SPI, claiming that it engages in other activities
beyond paying off debt that it accrued and then passed
on to the Oi Kroup. But this is not borne out by the

evidence. The record does not show that Coop took
actions other than those consistent with its nature as a
special purpose financing vehicle. While Coop's Articles
of Association list a number of other potential activities
that the company could hypothetically engage in (SCT 1,
Art. 3), no evidence was presented that it has ever actually
engaged in activities beyond its role as an SPI. Movants
make much of the notion that Coop CheldD money that
it received before on-lending the funds to the Oi Kroup
(see Trustee Reply R 4), implying that significant economic
activity was involved in such Cholding.D But the record
does not support that conclusion. Fothing appears to
have been done with this cash while being held in the
bank in the Bahamas. Rabelo Decl. RR 20, 22. The mere
act of holding those funds is not inconsistent with Coop's
SPI nature; it is hard to imagine how an entity like Coop
could obtain funds and on-lend them without at some
point CholdingD the money. Moreover, Movants have not
pointed to anything in the record establishing that Coop
even made the decision about when these funds were
transferred. Indeed, one would expect such a decision to
be made directly or indirectly by the Oi Kroup in Brazil.
For all these reasons, therefore, the .21"  record here
does not support Movants' claim that Coop acted outside
the parameters of its role as a special purpose financing
vehicle.

The Movants also complain that the Chapter 15 Debtors
in the prior case concealed certain actions that Coop had
taken or was planning to take, such as that: (1) Coop
fraudulently transferred the PT sale proceeds to Brazilian
affiliates just days before commencing restructuring
activities (Trustee Reply R 4); (2) Oi replaced the Dutch
member of the Coop Board with an Oi employee (Trustee

Reply R 78); 30  and (3) the newly reconstituted Coop
Board approved loan amendments that looked to Brazil
and not the Fetherlands (Trustee Reply R 78). The
Movants also note that Coop failed to disclose that it was
planning to file the SoP in the Fetherlands after the Prior
Recognition Order was entered. Movants' Proposed CoL
R 46. But none of these actions would be sufficient to sway
the COMI determination made at the Prior Recognition
Hearing. It is not even clear how these actions would be
relevant to the Court's determination that Coop's COMI
is in Brazil. As to the first, the existence of prepetition
transfers is not a factor normally identified as relevant
to recognition under Section 1517. /ee In re Fairfield
/entry, 714 F.3d at 133 (noting that a debtor's COMI
is determined at the timing of filing of the Chapter 15



762

VIEWS FROM THE BENCH, 2018

In re Oi Brasil Holdings Coöperatief U.A., 578 B.R. 169 (2017)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. #2

petition, except in circumstances of COMI manipulation).
In any event, there has been no cogent explanation why
it would be so here, particularly when Coop was reBuired
as a special purpose financing vehicle to on-lend any
funds it receivedUwhich would include the proceeds of
the PT saleUto the Oi Kroup. /ee Trial Tr. 676:13M
23, Sept. 25, 2017 (Berkenbosch); TT 16 at 4 (2021
Fotes Offering Memorandum) (CWe expect to use the
net cash proceeds of the PT Portugal Disposition for
the repayment of indebtedness of our company or to
carry out corporate transactions that aim to consolidate
the telecommunications sector in Brazil, including the
acBuisition of interests in other mobile operators.D).

30 The Court notes that the first two of these facts were
disclosed to the Court prior to the Prior Recognition
Hearing. /ee Motion for Provisional Relief [Case Fo.
16M117L1, ECF Fo. 7, Ex. D] (Writ of Summons,
dated March 16, 2016, attached to Section 151L
motion filed by Chapter 15 Debtors) (discussing
financial problems of Oi Kroup and intercompany
transfers of PTIF and Coop, as well as replacement of
board members of PTIF and Coop with all new board
members that were either employees of or counsel
to Oi); Motion for Provisional Relief [Case Fo. 16M
117L1, ECF Fo. 7, Ex. F] (Writ of Summons, dated
March 30, 2016, in Dutch proceeding brought by
Capricorn against Coop) (discussing intercompany
transfers of Coop and noting that Oi terminated
Coop's only outside director and replaced that
director with an employee of Oi, so that the board
now consists of the CFO of Oi and another Oi
employee).

There is also no convincing explanation of the relevance
of the second action cited by the MovantsUthe replacing
of the Dutch member of the Coop BoardUparticularly
given that Mr. Correa's replacement of T.I.M. preserved
the status Buo of Coop having one director based
in the Fetherlands. /ee Trial Tr. 184:7M12, Sept. 18,
2017 (Rabelo) (prior to T.I.M.'s replacement, Coop had
one director in the Fetherlands and one in Brazil);
Trial Tr. 67L:10M22, Sept. 25, 2017 (Berkenbosch) (upon
appointment, Mr. Correa moved to the Fetherlands);
Shah Decl. R 31 (informing the Court that Coop had
one director in the Fetherlands and one in Brazil). As
to the third action cited by the Movants regarding loan
amendments, the amendments would not have changed
this Court's COMI determination. If anything, the .22#
amendments provide additional ties to Brazil.

The fourth action cited by the Movants regarding Coop's
intentions to file the SoP Petition fairs no better. Despite
the Movants' assertions that the SoP was always planned
by the Oi Kroup as part of a global restructuring
strategy, the Court finds that the SoP Petition was filed
for defensive purposes in response to the involuntary
petitions. /ee infra n. 55 and accompanying text. In any
event, the Chapter 15 Debtors promptly informed the
Court of the filing of the SoP Petition within two weeks of
the event. /ee Third Decl. of Shah Fotifying Court of a
Change of Status R 5 [Case Fo. 16M117L1, ECF Fo. 48].

The Movants also argue that the Chapter 15 Debtors
withheld facts regarding PTIF, such as PTIF being
Coop's largest creditor and the PTIF Loan Agreement
having a Fetherlands forum selection clause. But the
Court finds that adeBuate information regarding PTIF
was provided to the Court in the earlier proceeding.
/ee Brazilian Petition, at 3 n.5 (stating that PTIF is
an Caffiliated Debtor[ ] ... organized under the laws of
the FetherlandsD); id. R 30 (stating that Oi Coop is an
obligor on intercompany claims of an affiliate); Motion
for Provisional Relief [Case Fo. 16M117L1, ECF Fo. 7,
Ex. D] (Writ of Summons, dated March 16, 2016, in
Dutch proceeding brought by the Aurelius-managed fund
Capricorn against PTIF, Coop, and others, alleging that
(1) CPTIF and [Coop] are Dutch legal entities that are full
subsidiaries of OiD (R 2.1.1); (2) PTIF and Coop Care both
engaged in financing activities for the Oi KroupD (R 2.1.3);
and (3) that in issuing the PTIF Loan, PTIF Cbasically
transferred all its available funds to [Coop]D (R 2.4.3) and
became C[Coop]'s largest creditorD (R 2.4.2).). As for the
Fetherlands forum selection clause in the PTIF Loan
Agreement, it doesn't tell the whole story. The PTIF Loan
Agreement is actually Cgoverned by and construed in
accordance with the laws of BrazilD (TT 5 § 6.5), and
was executed not in Dutch, but Cin both [the] English
and Portuguese languages,D while setting out that C[i]n
the event of any dispute or controversy, the Portuguese
version [would] prevailD (TT 5 § 6.4).

Finally, the Movants allege that the Chapter 15 Debtors
misled this Court by suggesting that the Brazilian public
prosecutor in the Brazilian RJ Proceeding had issued
an opinion concluding that Cfor the purposes of the
Brazilian Bankruptcy Law and the Model Law, ^there
is no Buestion_ that the COMI of each of the RJ
Debtors, including the Dutch-incorporated entities Coop
and PTIF, is in Rio de Janeiro, Brazil.D /ee Movants'
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CoL RR 46, 104M0L (Buoting Decl. of Shah Fotifying Court
of a Change of Status R 7(iv) [Case Fo. 16M117L1, ECF
Fo. 32] ). The Movants contrast this statement with the
actual words of the public prosecutor that referred to the
Cmain place of businessD of the Oi Kroup. /ee Movants'
CoL RR 106M07. But this is much ado about nothing as the
Chapter 15 Debtors provided the Court with a copy of
the prosecutor's opinion itself. /ee ReBuest of the Office
of the Public Prosecutor, attached as Ex. B. to Decl. of
Shah Fotifying Court of a Change of Status [Case Fo.
16M117L1, ECF Fo. 32M2]. The Court could and did read
this opinion in the prior case, and thus was fully informed
of its content at the time the Court entered the Prior
Recognition Order.

Putting aside the basis for the Court's Prior Recognition
Order, the Court has another reservation about exercising
its discretion to grant relief under the first prong of Section
1517(d): the behavior of the Coop creditor Aurelius.
The evidence .221  at trial demonstrates that Aurelius'
failure to object at the Prior Recognition Hearing was a
strategic decision, not one based on a lack of information
or some fundamental misunderstanding of the facts.
Aurelius was armed with the crucial information about

Coop. 31  But Aurelius nonetheless said nothing when the
Court inBuired about the COMI of Coop. It remained
silent when the Court stated that the COMI of an SPI like
Coop turns on the Clocation of the corporate nerve center
and the expectations of creditors.D Hr'g Tr. at 21:10M
12, July 21, 2016. It voiced no disagreement when the
Court stated that Cthe integrated O[i] group enterprise is
managed, directed, and monitored as a strategic whole in
Brazil while major group decisions are affected at the O[i]
group headBuarters, [and] the O[i] group headBuarters is
the corporate nerve center ....D Id. at 20:24M21:3. Most
crucially, it offered no objections when the Court opined
that Cthe COMI analysis for the SPI here [ (Coop) ]
is essentially the same as it was in OASD and then
concluded that Coop's COMI was in Brazil. Id. at 21:13M

15. 32  Aurelius failed to object notwithstanding its view
that COMI for Coop is and always has been in the
Fetherlands. Movants' Proposed CoL R 45; Trial Tr.
637:17M25, Sept. 25, 2017 (Kropper).

31 Aurelius' awareness of these crucial facts about Coop
is also reflected in the significant litigation already
pending against Coop at the time of the Prior
Recognition Hearing. In March 2016, the Aurelius-
managed fund Capricorn filed an action in the

Fetherlands to avoid the PTIF loan and to hold
PTIF, Coop, and various of their directors liable
for damages suffered by Capricorn as a result of
the PTIF loan and the Coop loan. /ee Motion for
Provisional Relief [Case Fo. 16M117L1, ECF Fo. 7,
Ex. D] (Writ of Summons, dated March 16, 2016,
in main proceeding brought by Capricorn against
PTIF, Coop, and others). That litigation shows that
Aurelius was aware of the transfer of cash from
Coop to Oi affiliates and was concerned about such
transfers. /ee id.; see also Trial Tr. 575:10M22, Sept.
25, 2017 (Kropper). That same month, Capricorn
filed a summary proceeding seeking to enjoin Coop
from further transferring funds to any member of
the Oi Kroup. /ee Motion for Provisional Relief
[Case Fo. 16M117L1, ECF Fo. 7, Ex. F] (Writ
of Summons, dated March 30, 2016, in summary
proceeding brought by Capricorn against Coop).

32 In fact, there were no objections to the reBuested relief
at the Prior Recognition Hearing. /ee Hr'g Tr. L:8M
L, July 21, 2016 (counsel noting that they received no
objections at the Prior Recognition Hearing to the
petition for recognition).

Why did Aurelius remain silent at the Prior Recognition
Hearing` As will be explained more fully below in
discussing the second prong of Section 1517(d), the
silence was part of a strategy by Aurelius based on
its view that Coop's debt was undervalued. Under that
strategy, Aurelius significantly increased its holdings of
Coop debt after the Prior Recognition Hearing and
took action to overturn this Court's Prior Recognition
Order, notwithstanding its lack of objection at the Prior
Recognition Hearing.

,9�1:$�&ourt�Aill�5ot�%B$rcis$�its�6iscr$tion�to�8rant
3$li$=�7nd$r�t:$�S$cond�/rong�o=�S$ction�1�1 CdD

[43] The Court now turns to the second prong of
Section 1517(d): whether recognition of the Brazilian RJ
Proceeding should be modified or terminated because the
grounds for granting recognition Chave ceased to exist.D
11 U.S.C. § 1517(d). To assess this Buestion, the Court
must examine what has changed since entry of the Prior

Recognition Order. 33  Almost all of .222  the central
facts regarding Coop have remained unchanged since the
Prior Recognition Order. Coop remains a special purpose
financing vehicle for the Oi Kroup with a registered office
in the Fetherlands. The only significant change has been
the progression of the Dutch insolvency proceedings and
the activities of the Insolvency Trustee arising out of those
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proceedings. 34  But for the reasons explained below, the
Court declines on this record to modify or terminate the
Prior Recognition OrderUfinding a Brazilian COMIU
under the second prong of subsection (d) based on this
change.

33 The Insolvency Trustee and the IBC argue that
under Fairfield /entry, the Court must analyze COMI
based only on the facts as of July 7, 2017, the date
that the Insolvency Trustee filed his petition for
recognition. But as previously noted, the Court is
not making a determination of COMI under Section
1517(a), but rather is examining whether recognition
should be modified or terminated pursuant to Section
1517(d). The second prong of subsection (d) explicitly
contemplates looking to how facts have changed since
the Prior Recognition Order. /ee 11 U.S.C. 1517(d).
Additionally, allegations of COMI manipulation
have been raised in this proceeding. /ee SC Objection
RR 65ML2; Oi Objection RR 67M74; Trial Tr. 136:5ML,
Sept. 18, 2017 (Cunningham). In such circumstances,
courts may examine events prior to a Chapter 15
petition. /ee In re Fairfield /entry, 714 F.3d at 137.

34 Two minor facts have changed between the date of
the Prior Recognition Order on July 22, 2016 and the
Insolvency Trustee's reBuest for recognition on July
7, 2017. First, at the time of the Prior Recognition
Order, Coop had two directors, one who resided in
Brazil and the other in the Fetherlands. Following
the opening of Coop's Dutch Bankruptcy Proceeding,
the Coop Board of Directors removed both prior
directors, and since April 2017 Coop has one director,
Bryoptha, which is a Brazilian entity based in Rio de
Janiero. Trial Tr. 188:20M25, Sept. 18, 2017 (Rabelo);
Stip. Facts R 11. Second, Coop's Fetherlands-based
director, Mr. Correa, served as Coop's sole employee
at the time of the Prior Recognition Order. Stip.
Facts. R 14. His employment was terminated with
his directorship around late April 2017, and Coop
currently has no employees. Berkenbosch Decl. R 10;
Trial Tr. 1L4:LM21, Sept. 18, 2017 (Rabelo). These
changes are not significant enough to provide a basis
for relief under Section 1517.

[44]  [4�] The Court is mindful that the activities of
foreign liBuidators and administrators can be relevant to
a COMI analysis. /ee In re Fairfield /entry, 714 F.3d
at 137 (directing examination of a debtor's COMI at
the time the Chapter 15 petition is filed rather than the
earlier date when the foreign insolvency proceeding was
filed, and holding that Cany relevant activities, including

liBuidation activities and administrative functions, may
be consideredD). Where a foreign representative Chas
engaged in significant pre-U.S. filing work to operate (or
even liBuidate) the foreign debtor in the jurisdiction where
the foreign insolvency proceeding was commenced (even
if in a letterbox jurisdiction), the COMI can be found to
have shifted from the foreign debtor's original principal
place of business to the new locale.D In re Creative Fin.,
543 B.R. at 518.

[4�]  [4 ] But the activities of a judicial administrator
must be of sufficient significance to produce a shift
in COMI. For instance, Cwhen a foreign representative
relocates all of the primary business activities of a debtor
to his or her location, the COMI may ^become lodged
with the foreign representative._ D In re Creative Fin.,
543 B.R. at 51L (Buoting In re Fairfield /entry =td.,
440 B.R. 60, 65 (Bankr. S.D.F.G. 2010), aff<d, 2011
WL 4357421 (S.D.F.G. Sept. 16, 2011), aff<d, 714 F.3d
127 (2d Cir. 2013)). In circumstances involving debtors
without significant operations in a jurisdiction, a foreign
representative's work to operate or liBuidate a foreign
debtor provides a basis for U.S. recognition of letterbox
jurisdiction insolvency proceedingsUso long as the estate
fiduciaries in those 0urisdictions do enough :ork.D Id. at
518 (emphasis added). But such a change in COMI can
only .223  take place Cwhere material activities have
been undertaken in the jurisdiction in which the foreign
proceeding was filedUthus providing a meaningful 8asis
for the e;pectations of third parties.D Id. at 501 (emphasis
added); see id. at 518.

Two cases identify some facts to consider when assessing
whether the actions of a foreign trustee are sufficient
to change creditor expectations and COMI. In Creative
Finance, the court held that the conduct of a liBuidator
appointed in the British Iirgin Islands (the CBIID) was
not significant enough to shift the foreign debtor's COMI
from the U.J, Spain, or DubaiUthe locations at which
the debtor's principal actually conducted businessUto
the BII, the letterbox jurisdiction where the debtor was
organized but did not conduct business activities. /ee In
re Creative Fin., 543 B.R. at 511. The principal of that
debtor had filed a voluntary proceeding in BII, but had
not provided the liBuidator with enough funding to do
more than the bare minimum reBuired by BII law. /ee id.
at 502. The tasks undertaken by the liBuidator included
administrative tasks like opening bank accounts for the
debtors, gathering and preparing reBuired documents,
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providing creditor notices, holding creditor meetings,
and issuing formal reports. /ee id. at 508M0L. But the
liBuidator did not collect or liBuidate any of the debtor's
assets, shut down any of the debtor's businesses, pay
any taxes, bring any causes of action, or conduct any
investigations (including into a monetary transfer by the
debtor's principal that was made after a judgment against
the debtors). /ee id. at 50L. Finding that the liBuidator had
not managed the debtor's business or taken the necessary
steps to liBuidate the debtor in any material way, the Court
concluded that COMI had not shifted to the BII. /ee id.
at 511.

In In re British Am. Ins. Co. =td., 425 B.R. 884, the court
discussed the activities of a judicial manager appointed
in the Bahamas and his impact on the COMI of the
foreign debtor. In that case, the manager argued that
the debtor's COMI was located in the Bahamas in part
because of the broad powers conferred upon him by his
order of appointment and his initial activities as judicial
manager, which included the retention of professionals,
investigatory work, and preparation and submission of
certain reports to the Bahamian court. /ee id. at L13.
The court, however, observed that other than the judicial
manager's appointment, the debtor's contacts with the
Bahamas were Climited to those necessary to retain its
charter and insurance license.D Id. at L13. Specifically, the
debtor had no directors, managers, or other employees
located in the Bahamas at the time of the judicial
manager's appointment and was being managed by a
wholly owned subsidiary located outside of the Bahamas.
/ee id. Other than the location of its registered office,
limited professional representations, and the manager's
oversight, all of the administrative functions were taking
place outside of the Bahamas and none of its books
and records, except for reBuired corporate records, were
maintained in the Bahamas. /ee id. Prior to the manager's
appointment, none of the debtor's liBuid assets were
located in the Bahamas, although he established accounts
in the Bahamas after his appointment. /ee id. Fo material
creditors were located in the Bahamas. /ee id. The court
observed:

[t]here may be instances where
a foreign representative remains
in place for an extended period,
and relocates all of the primary
business activities of the debtor to
his location (or brings business to
a halt), thereby causing creditors

and other parties to look to the
judicial manager as the location of
the debtor's business. This would
lead to the conclusion that .224
the center of its main interest has
become lodged with the foreign
representative.

Id. at L14. The court further noted the primary
components of the debtor's business, which directly
touched its creditors, were still taking place outside of the
Bahamas. /ee id.

These same factors have been discussed in a few other
cases. /ee9 e.g., In re /untech Po:er Holdings Co.9
=td., 520 B.R. 3LL, 41LM20 (Bankr. S.D.F.G. 2014)
(holding that COMI shifted to the Cayman Islands
from China based on the appointment and actions
of joint provisional liBuidators in the Cayman Islands
who operated with broad authority to, among other
things, take control of debtor assets, take legal action on
behalf of the debtor, open bank accounts and borrow
money, and exercise rights over the debtor's operating
subsidiaries in accordance with the debtor's eBuity rights);
In re /oundvie: 3lite9 =td., 503 B.R. 571, 5L4 (Bankr.
S.D.F.G. 2014) (noting that COMI was located at debtor's
principal place of business in the U.S., but if the joint
official liBuidators Cwere to undertake active day-to-day
management of the Debtors that are the subject of the
Cayman proceedings, and for a sufficient period of time,
[the court] might be able to eventually find that the COMI
shifted to the Cayman Islands. ...D); In re British Am. Isle
of Venice9 =td., 441 B.R. 713, 723 (Bankr. S.D. Fla. 2010)
(where liBuidator in BII foreign proceeding took control
of a debtor that had no officers or directors and became
the sole person responsible for the management of the
debtor for a period of over 14 months, court found that
Cin light of the Petitioner's concerted efforts on behalf of
the Debtor, and the extended passage of time since his
appointment, third parties must necessarily consider the
Petitioner's offices in the British Iirgin Islands to be the
location of the Debtor's COMI.D); In re Betcorp =td., 400
B.R. 266, 2L2 (Bankr. D. Fev. 200L) (in making COMI
determination, noting that C[t]he location of those that
manage BetcorpUthe liBuidators (since commencing the
winding up divests the directors of their authority)Uis
Australia.D).

In seeking relief here, the Movants highlight steps taken by
Mr. Berkenbosch in connection with the Dutch insolvency
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proceedings. First, they cite to Mr. Berkenbosch's
communications with and notices to Coop's creditors

and other stakeholders. 35  Second, they note that the
Insolvency Trustee performed certain administrative and
management duties, such as securing Coop's books and
records, paying Coop's debts as they came due, and paying
professionals, and obtaining financing. Berkenbosch
Decl. RR 82, 100, 102; TT 57M58; see also Stip. Facts R 25(c)
(referencing Coop's court-controlled bank account in the
Fetherlands). Third, they observe that Mr. Berkenbosch
has engaged in litigation activities on behalf of the Coop
estate, including filing the Pauliana Proceeding in the
Fetherlands against Oi and Oi MOvel, pursuing a claim
against Dutch taxing authorities for a IAT refund of
X160,846, and protecting the interest of Coop's Dutch

estate in the Brazilian RJ Proceeding. 36  Berkenbosch
Decl. RR 5, 25M26; .22�  TT 471, 485; Trial Tr. 753:4M
13, 828:23M82L:4, Sept. 25, 2017 (Berkenbosch). Movants
emphasize that the Insolvency Trustee has control over the
assets of Coop's Dutch estate and is the only party with the
power to investigate, pursue, and settle claims and causes
of action on behalf of the Dutch estate. Berkenbosch Decl.
RR 156M57.

35 These include communications with the Coop Board,
PTIF, Aurelius, and the Steering Committee, as well
as published notices and public reports reBuired by
Dutch law. TT 2LM35; TT 38, 40, 47; TT 162, Arts.
73(a) and 227; TT 215M256; TT 30L R 2.10.1; TT
461M467; TT 482, 486; Berkenbosch Decl. RR 55, 5L;
Declaration of Dan Kropper (CKropper Decl.D) R 16
[ECF Fo. 77].

36 For example, the Insolvency Trustee obtained orders
directing the Brazilian RJ Debtors to provide
separate creditor lists and to allow creditors a
non-consolidated vote with respect to the proposed
consolidation in the Brazilian RJ Proceedings, as well
as filing the instant proceeding before this Court
and reBuesting recognition of the Dutch Bankruptcy
Proceedings. TT 471; TT 485; Trial Tr. 786:14M17,
828:12M82L:4, Sept. 25, 2017 (Berkenbosch).

But these facts are not enough to shift Coop's COMI from
Brazil to the Fetherlands. While the Insolvency Trustee's
activities are more significant than those previously
discussed in the Creative Finance case, they nonetheless
fall short for two reasons: 1) his actions do little to change
the economic realities associated with Coop's status
as a special purpose financing vehicle and the related
expectations of its creditors; and 2) there are significant

legal and pragmatic limitations on the Insolvency Trustee.
There is also an independent reason for the Court to
decline to exercise its authority to grant relief under
Section 1517(d): Aurelius' role in bringing about the very
facts that the Movants now rely upon as a basis to modify
or terminate recognition. The Court will examine each of
these three issues separately.

19�1:$�S/E�5atur$�o=�&oop�and�&r$ditor�%Bp$ctations

Coop's status as an SPI was central to the Court's prior
recognition of Brazil as the location of Coop's COMI.
/ee Hr'g Tr. 21:10M15, July 21, 2016 (CCase law including
the OAS case notes that the COMI of an SPI turns at a
location of the corporate nerve center and the expectation
of creditors. And here, I find that the COMI analysis
for the SPI here is essentially the same as it was in
OAS and I reach the same conclusion that Brazil is
the appropriate place.D). It remains the backbone of the
Court's determination today that the Insolvency Trustee's
activities do not change Coop's COMI under the second
prong of Section 1517(d).

The significance of Coop's SPI status is best explained
by comparing the facts here with those in In re OA/,
533 B.R. 83 (Bankr. S.D.F.G. 2015). In OA/, the court
found that the COMI of a special purpose financing
entity was located in Brazil, despite its incorporation in
Austria. In doing so, the court noted that COMI analysis
for SPI entities is Cless straightforward than the typical
case.D In re OA/, 533 B.R. at 101. The court in OA/
focused on the economic reality of the debtor's purpose
as an SPI. The court observed that having issued notes,
the SPI debtor Chad no other business except to pay
them off. This was the very business it and the other
Brazilian Debtors were engaged in through the Brazilian
Bankruptcy Proceedings .... Moreover, the Brazilian
Bankruptcy Proceedings provide the only realistic chance
to repay the [notes].D Id.

The court in OA/ further reflected on the fact that
Brazil was the debtor's nerve center and headBuarters.
/ee id. The debtor's parent was a Brazilian entity that
was the debtor's sole shareholder and had the power to
elect the debtor's executive officers and Cdetermine the
outcome of any action reBuiring shareholder approval,
including transactions with related parties, acBuisitions
and dispositions of assets and the timing and payment of
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any future dividends, according to Brazilian Corporation
Law.D Id. at 101M02. The Court also considered
.22�  creditor expectations, observing that the offering

memoranda for certain notes focused on the corporate
group and its Brazilian contacts, not the individual debtor.

/ee id. at 102M03. 37  The Court concluded that purchasers
of the notes Cunderstood that they were investing in
Brazilian-based businesses, and [the debtor's] place of
incorporation, or for that matter its very existence, was
immaterial to their decision to purchase their notes.D Id.
at 103. Furthermore, the Court noted that Cthe purchasers
expected to receive repayment from the cash generated by
the operations of the [corporate group], and in the event
of a default, might ultimately have to enforce their rights
in a Brazilian bankruptcy proceeding. [The debtor] had
no separate, ascertainable presence in Austria; it was part
of, and inseparable from, the [corporate group] located
in Brazil. Finally, the [noteholders] had no legitimate
expectation that the Austrian courts would play any role
in the determination or payment of their claims.D Id.

37 The OAS offering memoranda stated that the
guarantors on the notes were all organized under
the laws of Brazil, the debtor was described
as a special purpose financing company whose
principal purpose was to finance the operations
of the larger corporate group, and extensively
discussed the business, financials, and management
of that corporate group, but failed to include
similar information regarding the debtor. /ee In re
OA/, 533 B.R. at 102. Importantly, the offering
memoranda described the risks associated with the
business of the corporate group, not the debtor
individually, and the risks that the investments could
be affected by the Brazilian economy and government
actions. /ee id. Purchasers of the notes were warned
that if the corporate parent and its subsidiaries
could not repay their indebtedness, including the
guaranteed obligations, Cthey might become subject
to bankruptcy proceedings in Brazil, and Brazilian
laws might be less favorable to creditors compared to
the laws of the United States or other jurisdictions.D
Id. at 102M03. The offering memoranda did not
discuss the risks of operating in Austria, merely
mentioning that CAustria would not enforce U.S.
judgments, the U.S. securities laws or awards of
punitive damages.D Id. at 103.

The situation before this Court is remarkably similar
to the OA/ case. Coop was formed as a special
purpose financing company, and was incorporated in the

Fetherlands specifically to provide the Oi Kroup with
access to the international capital markets and thereby
decrease the cost of capital. Shah Decl. R 30; Rabelo
Decl. R 7. Coop has no subsidiaries, revenue-generating
operations or business of its own. Trial Tr. 181:11M13,
Sept. 18, 2017 (Rabelo); Rabelo Decl. R 8. It does not and
has never held any eBuity investments. Trial Tr. 682:2M
13, Sept. 25, 2017 (Berkenbosch). Coop has never had
any employees that were responsible for managing its
finances, and since May 1, 2017 has had no employees at
all. Trial Tr. 1L4:LM21, 352:13M15, Sept. 18, 2017 (Rabelo);
Berkenbosch Decl. R 10. Since its formation, Coop has
only performed two functions: (i) borrowing, or issuing or
assuming notes; and (ii) on-lending to the Oi Kroup. Trial
Tr. 224:17M23; 351:20M352:4, Sept. 18, 2017 (Rabelo);
Rabelo Decl. RR 8, 13; Shah Decl. RR 30, 35. Indeed, under
the provisions of one of its note indentures, Coop has
no authority to undertake any activities other than these
two functions. TT 15 § 4.17. Like the debtor in OA/,
Coop raised money for its parent and now has no real
business other than paying off the underlying obligations.
And crucially, the Brazilian RJ Proceeding provides the
only realistic chance to repay Coop's debt's. /ee Trial Tr.
725:18M726:7, Sept. 25, 2017 (Berkenbosch).

Also similar to the debtor in OA/, Coop's nerve center and
headBuarters are clearly located in Brazil. Coop has no
operations or business independent of the Oi Kroup and
is operated within the Oi Kroup .22  as part of a single,
integrated economic unit. Trial Tr. 682:15M18, Sept. 25,
2017 (Berkenbosch); Rabelo Decl. R 10. The Oi Kroup,
in turn, is headBuartered and managed from the principal
executive office of Oi in Rio de Janeiro, Brazil, with every
aspect of the Oi Kroup's operations, finances, corporate
management, employee management and payroll, and
short- and long-term strategic planning directed from
Brazil. Shah Decl. R 8. Coop has never held money for
any entity other than a member of the Oi Kroup. Trial Tr.
352:10M12, Sept. 18, 2017 (Rabelo). As the sole member
(shareholder) of Coop, Oi has the exclusive power to
elect Coop's directors and also the power to dictate any
corporate action of sufficient magnitude as to reBuire

member approval. 38  Rabelo Decl. R 7; Trial Tr. 181:3M
5, Sept. 18, 2017 (Rabelo). Significantly, the people that
actually manage Coop in the context of the Brazilian RJ
Proceeding are located in Brazil. Trial Tr. 362:16M363:5,
Sept. 18, 2017 (Rabelo); Rabelo Decl. R 10.
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38 Of course, this power is now subject to whatever
restrictions exist by virtue of Coop's two foreign
bankruptcy proceedings.

In contrast to these weighty connections to Brazil, Coop's
corporate contacts in the Fetherlands largely reflect the
minimum reBuirements necessary to remain registered
as a Dutch company. /ee In re Bear /tearns, 374 B.R.
at 130 n.8 (denying recognition of a foreign Cayman
Islands proceeding where Cthe only business done in the
Cayman Islands apparently was limited to those steps
necessary to maintain the [debtors] in good standing
as registered Cayman Islands companies, [causing] the
[debtors to] closely approximate the ̂ letterbox_ companies
referred to in the 3urofood decision.D). As a Dutch
financing company, Coop must comply with certain
minimum substance reBuirements in the Fetherlands for
Dutch and Brazilian tax purposes. Shah Decl. R 31.
For instance, Coop maintains a registered office in the
Fetherlands (id.), enters routine filings with the Dutch
Chamber of Commerce (id.), pays taxes in the Fetherlands
(Trial Tr. 204:1LM22, Sept. 18, 2017 (Rabelo)), files tax
returns with the Dutch tax authorities (Shah Decl. R 31),
and historically has maintained one director located in
the Fetherlands (Trial Tr. 183:21M187:8, Sept. 18, 2017
(Rabelo)).

But even these contacts with the Fetherlands are less
fulsome than they first appear. For example, Coop's office
is an office in name only. Coop maintains its registered
address in the Fetherlands at a Ctrust office,D which serves
as the registered seat for a large number of entities. Trial
Tr. 678:20M67L:4, Sept. 25, 2017 (Berkenbosch). Coop
initially used the offices of its Dutch director T.I.M.,
which is a company whose business it is to serve as
a third-party director for and rent out its office space
to many companies simultaneously. Trial Tr. 343:23M
344:10, Sept. 18, 2017 (Rabelo). Moreover, Mr. Correa,
who was both the sole employee and a one-time director
of Coop and lived in the Fetherlands, appears to have
performed his duties only at home or in internet cafWs,
and not at Coop's registered office. Trial Tr. 345:22M
346:7, Sept. 18, 2017 (Rabelo). In fact, Mr. Berkenbosch
testified that he had no knowledge of anyone ever having
worked at Coop's registered office and that even he had
never visited the location. Trial Tr. 678:2M4; 681:20M25,
Sept. 25, 2017 (Berkenbosch). Coop's board meetings were
conducted by telephone conference. Trial Tr. 18L:10M22,
Sept. 18, 2017 (Rabelo). While Coop's books and records
are in the Fetherlands, copies are held in Brazil at Oi

headBuarters. Trial Tr. 201:20M23, .22!  Sept. 18, 2017
(Rabelo). Additionally, Coop's board resolutions were
always transcribed in English rather than in Dutch. Trial
Tr. 45:2M8, Sept. 18, 2017 (Rabelo).

There are some differences between this case and
OA/. But these differences do not change the Court's
conclusions. For instance, the Movants note that Coop
held the funds it received from PTIF for a period of
time before transferring them to other Oi Kroup entities,
unlike the immediate funds transfer that occurred in the
OA/ case. But the Court sees no significance to that fact,
other than what appears to be an effort to maximize a
tax advantage. The Movants also note minor differences
relating to the location of employees, directors, and
offices. But these differences don't change the economic
reality here, and instead largely reflect the reBuirements
for maintaining Coop's tax status in the Fetherlands.
As Coop's SPI nature remains unchanged since the
Prior Recognition Hearing, it significantly undermines
any claim that COMI has shifted to the Fetherlands by
virtue of the Insolvency Trustee's activities.

This is eBually true for evidence concerning Coop's
creditors' expectations. For the purposes of a COMI
analysis, creditor expectations can be evaluated through
examination of the public documents and information
available to guide creditor understanding of the nature
and risks of their investments. /ee In re Fairfield /entry,
714 F.3d at 138 (underscoring the importance of regularity
and ascertainability in determining COMI) (Buoting EU
Regulation, Preamble R 13 stating that COMI Cshould
correspond to the place where the debtor conducts the
administration of his interest on a regular basis and
is therefore ascertainable by third parties.D). Coop's
creditors fall into three buckets: (1) holders of the Coop
Fotes; (2) PTIF; and (3) other miscellaneous Dutch
creditors. Stip. Facts R 16; Trial Tr. 312:15M1L, Sept. 18,
2017 (Rabelo). Evaluating creditor expectations, like the
broader COMI analysis, is not a box-checking exercise,

and each category does not warrant eBual weight here. 3L

While a detailed analysis of creditor expectations was not
conducted at the Prior Recognition Hearing, extensive
evidence was submitted on this issue during the trial in this
case. A review of that evidence confirms that a reasonable
creditor would have looked to Brazil for their recovery at
the time of the Prior Recognition Hearing and would still
do so now.
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3L For instance, the third category does not factor into
this analysis in any meaningful way given the small
value of those claims (approximately X50,000) when
considering all Coop creditors. /ee Stip. Facts R 16.

To assess the expectations of the first bucket of
creditorsUthe noteholdersUthis Court primarily looks
to the associated indentures and offering materials. /ee
In re OA/, 533 B.R. at 101M03 (reviewing offering
memorandum to establish noteholder expectations as part
of a COMI analysis); In re Millennium Glo8. 3merging
Credit Master Fund =td., 474 B.R. 88, L3ML4 (S.D.F.G.
2012) (same); In re /untech, 520 B.R. at 418 (considering
terms of indenture to establish creditor expectations
regarding likely location of a restructuring as part of
a COMI analysis). These documents direct investors to
look towards Brazil and the Oi Kroup as a whole when
evaluating the risks associated with the Coop Fotes in
three ways.

First, both series Coop Fotes are fully guaranteed by Oi,
underlying the clear truth that any chance of repayment
stems from the revenue-producing operations in Brazil,
not an empty financing vehicle in the Fetherlands. Stip.
Facts R 22; TT 15 .22"  § 11; TT 18 § 2; see In re
OA/, 533 B.R. at 103 (C[P]urchasers of the 201L Fotes
understood that they were investing in Brazilian-based
businesses, and OAS Investments' place of incorporation,
or for that matter its very existence, was immaterial to
their decision to purchase their notes.... [T]he purchasers
expected to receive repayment from the cash generated
by the operations of the OAS Kroup, and in the event
of a default, might ultimately have to enforce their rights
in a Brazilian bankruptcy proceeding.D). The 2021 Fotes
Indenture reinforce Coop's limited role to creditors by
explicitly barring Coop from establishing any operations
or taking any actions beyond its role as a financing
SPI for the Oi Kroup. TT 15 § 4.17. The offering
memoranda for both series of notes similarly speak of the

Oi Kroup as a single integrated operation, 40  and the 2021
Fotes clearly describe Coop's conduit role and complete

dependence on the Brazilian entities. 41

40 The offering memoranda states that Call references
to ^our company,_ ^we,_ ^our,_ ^ours,_ ^us,_ or
similar terms are to Oi S.A. and its consolidated
subsidiaries.D TT 16 at i; TT 1L at i.

41 For example, the offering memorandum for the 2021
Fotes states:

[Coop], a wholly-owned subsidiary of Oi organized
under the laws of the Fetherlands, has no
operations other than the issuing and making
payments on the Fotes and other indebtedness
ranking eBually with the Fotes, and using the
proceeds therefrom as permitted by the documents
governing these issuances, including lending the
net proceeds of the Fotes and other indebtedness
incurred by [Coop] to Oi and subsidiaries of Oi.
Accordingly, the ability of [Coop] to pay principal,
interest and other amounts due on the Fotes and
other indebtedness will depend upon the financial
condition and results of operations of Oi and its
subsidiaries that are creditors of [Coop].

TT 16 at 18.

Second, the indentures for both series of Coop Fotes
actually allow the issuer itself to be swapped among Oi
Kroup entities at Oi's sole discretion. TT 17 § 10.01;
TT 15 § 10.01. The 2022 Fotes were not even originally
issued by Coop, but rather by Oi's predecessor entity,
Brasil Telecom S.A. Stip. Facts. R 20. Movants argue
that this clause should be discounted because the right
to swap issuers was lost upon the filing of the Brazilian
RJ Proceeding and the associated default under the
terms of the indentures. Trial. Tr. L75:2ML76:15, Sept.
26, 2017 (Brilliant). But while Movants are correct about
the impact of the default, a reasonable investor would
consider such a significant right when assessing the risks
of an investment in the Coop Fotes up through the default
triggered by the filing of the Brazilian RJ Proceeding,
which was only one day before the Brazilian Petition was
filed. One would assume that creditors would consider this
right even up through the filing of the Dutch Petition given
what the right reflects about how the Oi Kroup operates.

Third, the risks identified in the materials primarily
point creditors toward Brazil even if they sometimes
also mention the Fetherlands. /ee In re OA/, 533 B.R.
at 102 (weighing the C ^Risk Factors_ that all note
purchasers were warned to ^carefully consider_ D in the
offering materials). The definition of CEvents of DefaultD
in the 2021 Fotes Indenture includes restructuring or
liBuidation (Cwhether judicial or extrajudicialD) or Cany
event ... under the laws of Brazil, the 1etherlands or
any political subdivision thereof [that] has substantially
the same effect.D TT 15 § 6.01(L) (emphasis added).
The focus on Brazil is even clearer for the 2022 Fotes
Indenture, which references Brazil in defining the CEvents
of DefaultD but excludes any reference to the Fetherlands.
/ee TT 17 .23#  § 6.01(8) (Cany event ... under the laws
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of Brazil or any political subdivision thereof [that] has
substantially the same effect.D). In discussing default and
insolvency risk, the offering memoranda for both series
of notes explicitly advises of the possibility of a Brazilian
bankruptcy:

[i]f we are unable to pay
our indebtedness, including our
obligations under the notes, then we
may become subject to bankruptcy
proceedings in Brazil. Brazilian
bankruptcy laws are significantly
different from, and may be less
favorable to creditors than, those of
the United States.

TT 1L at 26; see also TT 16 at 21. The offering
memoranda also warn of risks stemming from Brazilian

regulation of Oi's fixed line business, 42  and of currency

risk related to Brazil's exchange rate, 43  potential foreign

exchange taxes, 44  and laws governing cross-border

currency flow. 45  Admittedly, the offering memorandum
for the 2021 Fotes also raises the risk of a change in E.U.
banking regulations reBuiring new licensing for Coop's

operation, 46  but this does not come close to balancing the

scales. 47

42 The offering memorandum for the 2021 Fotes states:
A substantial portion of our assets, including
our fixed-line telecommunications network are
dedicated to providing an essential public service.
These assets would not be available for liBuidation
in the event of our bankruptcy or attachment
to secure a judgment, and in the case of our
bankruptcy would, pursuant to the terms of
our concession and Brazilian law, revert to the
Brazilian government. Although the Brazilian
government would be obligated to compensate us
for early termination of our concessions, we cannot
assure you that the amount ultimately paid by the
Brazilian government would be eBual to the market
value of the reverted assets. These restrictions on
liBuidation may lower significantly the amounts
available to holders of the Fotes in the event of our
liBuidation and may adversely affect our ability to
obtain adeBuate financing.

TT 16 at 1L.

43 The offering memorandum warns that C[t]he foreign
exchange policy of Brazil may affect the ability of Oi

to make money remittances outside Brazil in respect
of the guarantee.D TT 16 at 20.

44 The offering memorandum also warns that C[t]he
imposition of [Brazilian] IOF [ (foreign exchange) ]
taxes may indirectly influence the price and volatility
of the Fotes.D TT 16 at 21.

45 The offering memorandum states that C[r]estrictions
on the movement of currency out of Brazil may impair
the ability of holders of the notes to receive interest
and other payments on the Fotes.D TT 16 at 1L.

46 The offering memorandum warns that C[i]f
regulations in the European Union are changed, and
[Coop] is reBuired to obtain a banking license from
the European Central Bank as a result of issuing the
Fotes, it could have a material adverse effect on us
and your investment in the Fotes.D TT 16 at 21.

47 In fact, the documents direct creditors to look beyond
the Fetherlands to a third location: Few Gork.
Both Coop Fote Indentures are governed by Few
Gork law, designate Few Gork as the forum for any
disputes related to the Coop Fotes, and reBuire that
Coop maintain an office or agency in Few Gork City
for the purpose of service of process. Stip. Facts R 23M
24. The Bank of Few Gork Mellon is the indenture
trustee for both series of Coop Fotes. Stip. Facts R 25.

In the context of creditor expectations, Movants once
again cite the board resolutions and Clifford Chance
opinion letter that include statements that Coop's COMI
under the EU Regulation is in the Fetherlands. TT 148
R 6; TT 14L R 6; TT 150 Annex at 4 R 6; TT 304 R 3.18.
But as discussed extensively above in the estoppel context,
COMI under the EU Regulation is not the same as COMI
under Chapter 15, and Movants offered no evidence at
trial or cogent explanation that establishes that a creditor
would expect such statements about EU COMI would be
binding .231  in a U.S. Chapter 15 proceeding. This is
particularly true for creditor expectations at the time the
Dutch Petition was filed, which occurred after this Court
had ruled that Coop's COMI was in Brazil in the Prior
Recognition Proceeding.

The Court turns to the second creditor category, which
includes only PTIF. Admittedly, PTIF is a Dutch
entity and Coop's largest creditor. Dutch Petition R 8.
Movants flag the PTIF Loan Agreement, which included
a Fetherlands forum selection clause, as proof that PTIF
expected to be repaid in the Fetherlands by a Dutch entity.
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Trustee Reply R 24; TT 5 § 8.1. Movants also rely on the
change in maturity date on the PTIF Loan, reasoning:

[o]n March 17, 2016, the PTIF
Loan Agreement was amended,
to ... amend the original maturity
date of June 2, 2016 to various
maturity dates depending on
different tranches of borrowing to
closely track the maturity dates
of the PTIF Fotes, indicating the
intent to use the funds held by Coop
to repay amounts due under the
PTIF Fotes.

Movants' Proposed FoF R 60. But while these facts
provide some support for their position, Movants'
position once again ignores economic reality. Like Coop,
PTIF is a special purpose subsidiary created under Dutch
law to facilitate financing for a foreign operating parent.
Stip. Facts R 2; TT 16 at 4; Brazilian Petition n.5, R 43.
As a Dutch SPI for PT, one would reasonably expect
that its economic fate had been tied to its Portuguese
parent. After the Oi Kroup sold PT in 2014, PTIF played
a similar role for Oi as a sibling entity to Coop. Stip.
Facts R 2; Rabelo Decl. R 1L; Berkenbosch Decl. R 17;
TT 16 at 4; Trial Tr. 347:11M17, Sept. 18, 2017 (Rabelo);
Motion for Provisional Relief [Case Fo. 16M117L1, ECF
Fo. 7, Ex. F RR 2.1, 2.5, 2.12] (Statement of Defence
[sic] on Appeal, dated June 7, 2016). Once PTIF became
a subsidiary to Oi, Oi had control over both PTIF and
Coop and used these entities consistent with their SPI
Fature: to funnel money to the Oi Kroup in Brazil. In fact,
PTIF was reBuired under applicable law and the terms
of its own outstanding notes to on-lend any borrowed
funds to other Oi Kroup entities. Motion for Provisional
Relief [Case Fo. 16M117L1, ECF Fo. 7, Ex. F RR 2.1, 2.5,
2.12] (Statement of Defence [sic] on Appeal, dated June 7,
2016); Rabelo Decl. R 1L.

One also can safely assume that PTIF was aware that
CoopUas an Oi Kroup SPI like itselfUwas reBuired to
on-lend the monies that Coop received from PTIF and,
therefore, that the PTIF funds would end up with the Oi
Kroup in Brazil. Any representative for PTIF also would
have known that Coop, like PTIF, was a mere financing
vehicle for Oi, without any revenue-generating operations
of its own from which it could repay its debt. Once again,
therefore, a reasonable creditor would look to Brazil for

recovery. 48

48 Fotably, aside from its Fetherlands forum selection
clause, the PTIF Loan Agreement is Cgoverned
by and construed in accordance with the laws of
BrazilD (TT 5 § 6.5), and was executed not in
Dutch, but Cin both [the] English and Portuguese
languages,D while setting out that C[i]n the event of
any dispute or controversy, the Portuguese version
[would] prevailD (TT 5 § 6.4).

Even if the evidence were more supportive of Movants'
position, it would be difficult to credit the CexpectationsD
of a sibling shell financing entityUwithout operations
and wholly owned and governed by the same parent in
BrazilUto the same degree as the expectations of the
third party investors holding the Coop Fotes. Rabelo
Decl. R 1L; Berkenbosch Decl. R 17; see In re Bear
/tearns, 374 B.R. at 130 (discounting the significance
that two .232  of the three investors in the debtors
UCayman Islands based investment fund entities with
no operations of their ownUwere also located in the
Cayman Islands, because they were sibling Bear Stearns
vehicles which had Cthe same minimum Cayman Islands
profile.D). Of course, PTIF is currently undergoing its
own bankruptcy in the Fetherlands where it has had its
own insolvency trustee appointed. Trial Tr. 781:17M25,
Sept. 25, 2017 (Berkenbosch). Feither the PTIF board of
directors nor its Dutch insolvency trustee were parties to
the current proceeding. Trial Tr. 781:20M782:18, Sept. 25,
2017 (Berkenbosch). If either has an interest in or opinion
regarding the outcome of this case, they chose not to share
them with this Court. Trial Tr. 781:17M25, Sept. 25, 2017

(Berkenbosch). 4L

4L Mr. Berkenbosch testified at trial as to hearsay
conversations he has had with the PTIF Insolvency
Trustee, but this testimony was struck. Trial. Tr.
781:20M782:18, Sept. 25, 2017 (Berkenbosch). Mr.
Berkenbosch made similar statements in paragraph
25 of his written direct testimony, but the parties
agreed that these statements could not be used Cfor
the truth of the matter asserted therein, but for Mr.
Berkenbosch's state of mind.D Berkbenbosch Decl. R
25; Trial. Tr. 665:5M15, Sept. 25, 2017 (Berkenbosch).
These statements are not, therefore, evidence of
PTIF's views.

29�1:$�(i+its�on�t:$�'nsol<$ncy�1rust$$



772

VIEWS FROM THE BENCH, 2018

In re Oi Brasil Holdings Coöperatief U.A., 578 B.R. 169 (2017)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. $2

The actions of the Insolvency TrusteeUand their effect on
COMIUalso must be discounted in light of the significant
legal and practical limitations on his authority with
respect to Coop. At first blush, the Insolvency Trustee
appears to enjoy a fairly broad purview: (i) administering
the bankruptcy estate (but not the legal person) of the
debtor; (ii) liBuidating the assets of the estate; and (iii)
distributing the proceeds thereof to the creditors of the
debtor in accordance with their ranking. Ieder Decl. R
60. But Dutch law and the economic realities of the case
make his authority broader in theory than practice. These
realities dictate Mr. Berkenbosch's potential courses of
action for the Dutch Bankruptcy Proceeding: (i) liBuidate
Coop with only the assets available in the Fetherlands;
andQor (ii) participate in the Brazil RJ Proceeding, either
by litigating with respect to the intercompany claims or
negotiating with the Oi Kroup in the context of that
proceeding. ConseBuently, none of Mr. Berkenbosch's
actions change the fact that Coop's main proceedingUthe
only proceeding that can facilitate Coop's restructuringU
is the Brazilian RJ Proceeding.

As an initial matter, the Coop Board maintains its
separate existence and retains the sole power to propose
a composition plan under Dutch law. Trial Tr. 6L8:8M22,
Sept. 25, 2017 (Berkenbosch). Mr. Berkenbosch can only
render advice to creditors regarding any proposal made
by the Coop Board. Id. In other words, the Insolvency
Trustee cannot actually restructure Coop, but rather can
only negotiate and, failing consensus, litigate on behalf
of the Dutch Coop estate. Mr. Berkenbosch conceded
that he cannot restructure Coop independently of the
Brazil RJ Proceeding, and testified that the possibility
of a standalone restructuring of Coop independent of
the Brazilian RJ Proceeding was so unlikely that he
had never even contemplated it prior to his deposition
in this case. Trial Tr. 725:18M726:7, Sept. 25, 2017
(Berkenbosch). Mr. Berkenbosch further testified that
bankruptcy proceedings in the Fetherlands almost always
end in a liBuidation. Trial Tr. 762:8M12, Sept. 25, 2017
(Berkenbosch). In fact, he has not personally been
involved in a Dutch bankruptcy proceeding that ended
with approval of a composition plan in his 18Myear
career. .233  Trial Tr. 6LL: 3M12; 730:23M731:5, Sept. 25,
2017 (Berkenbosch). Mr. Berkenbosch also conceded that
Coop's biggest assetsUits intercompany claims against Oi
and Oi MOvelUare located in Brazil. /ee Trial Tr. 762:15M
25, Sept. 25, 2017 (Berkenbosch). As was the situation in
OA/, therefore, the Brazilian RJ Proceeding provides the

only realistic chance that Coop will be able to repay its
debts. Absent some consensual resolution, it appears that
any recovery on these claims would reBuire litigation in
Brazil. Indeed, Aurelius and Mr. Berkenbosch themselves
have repeatedly looked to the Brazilian RJ Proceeding to
obtain relief with respect to Coop and issues relating to
the proposed Brazilian RJ Plan. Two Aurelius-managed
funds, Capricorn and Syzygy, have actively participated
in the Brazilian RJ Proceeding by filing pleadings and
asking for relief from the Brazilian courts. Trial Tr.
5L2:LM12, Sept. 25, 2017 (Kropper). Mr. Berkenbosch has
also appeared in the Brazilian RJ Proceeding, entering
objections, filing pleadings, and expressing his opinions to
the Brazilian courts. Trial Tr. 785:11M18, Sept. 25, 2017
(Berkenbosch). Recently, an appeal that Mr. Berkenbosch
filed received a favorable decision from the Brazilian
Court of Appeals, reBuiring the Brazilian RJ Debtors to
provide separate creditor lists and allow creditors to have
a non-consolidated vote on the proposed consolidation
in the Brazilian RJ Proceeding. TT 471, 485; Trial Tr.
786:13M17, Sept. 25, 2017 (Berkenbosch).

The Brazilian courts have explicitly highlighted the limits
of Mr. Berkenbosch's authority, which only further
confirms that Coop's COMI is in Brazil. Following
conversion of the SoP Proceeding by the Dutch courts,
the Insolvency Trustee filed a motion with the Brazilian
RJ Court objecting to the relief sought by the Brazilian
RJ Debtors in the Brazilian RJ Proceeding. Ferreira
Decl. R 6. In response, the Brazilian RJ Court rejected
the Insolvency Trustee's motion and issued the Brazilian
Injunction Order declaring, among other things, that the
Insolvency Trustee did not have the power to represent
or act as the managing body of Coop, that Coop is a
financial vehicle of the Oi Kroup and not operational, and
that the Oi Kroup's operational activities and main place
of business are in Brazil, making all issues related to the
parent company and its subsidiaries subject to Brazilian
law. Ferreira Decl. RR 6ML. The order makes clear that the
Insolvency Trustee would be fined if he tried to oppose
or inhibit the actions regularly performed by the Brazilian

courts or the Coop Board. Ferreira Decl. R L. 50

50 On appeal of the Brazilian Injunction Order, the
Insolvency Trustee and Capricorn, an Aurelius-
managed fund, obtained an order from the Court
of Rio de Janiero, Eighth Civil Chamber stating
in part that the Brazilian Injunction Order has
extraterritorial effect except in instances in which
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foreign jurisdictions have found otherwise for assets
within their jurisdictions. Ferreira Decl. RR 14M17.
Thus, the Brazilian Court order still is in place for Oi
Kroup assets in Brazil, the only assets that provide a
chance for recovery for Coop's creditors.

The Movants rely on the Insolvency Trustee's initiation of
the Pauliana Proceeding as evidence that Coop's COMI
is now in the Fetherlands. But the Movants once again
ignore economic reality. The Insolvency Trustee conceded
that the Pauliana Proceeding is simply another way to
seek recovery of the money loaned from Coop to Oi and
Oi MOvel in Brazil. Trial Tr. 703:16M704:25, Sept. 25,
2017 (Berkenbosch); Berkenbosch Decl. R 25 (stating that
the goal of this action is the Cunwinding [of] the 2016
loans from Coop to Oi MOvel.D). These are the same
loan transactions .234  that are the subject of Coop's
intercompany claims against Oi and Oi MOvel, claims
that the Insolvency Trustee concedes are located in Brazil.
Trial Tr. 703:16M704:25, Sept. 25, 2017 (Berkenbosch)
(subject of Pauliana Proceeding are same loans that are
subject to the intercompany claims); id. at 762 (Coop's
largest assets are intercompany claims against Oi and
Oi MOvel and those assets are located in Brazil). On
this evidentiary record, there is no reason to expect that
the mere initiation of the Pauliana Proceeding would
dramatically affect where Coop creditors would look for
recovery on their claims given that the assets of Oi and
Oi MOvel remained in Brazil even after Mr. Berkenbosch's

appointment. 51  /ee In re Creative Fin., 543 B.R. at 501
(noting that to change COMI from jurisdiction in which
debtor did business to a letterbox jurisdiction reBuires
material activities that provide Ca meaningful basis for the

expectations of third parties.D). 52

51 The Movants fail to articulate a theory of creditor
recovery against Oi and Oi MOvel other than against
the assets in Brazil or the Fetherlands. While the
Movants reference Oi Kroup operations in Europe,
they provide no evidence or explanation of how assets
located in Europe would lead a creditor to conclude
that their recovery would be obtained through
the Dutch Bankruptcy Proceeding. /ee Movants'
Proposed FoF R 100 (referencing U.J bank account
of Oi MOvel used to process payments relating to
roaming agreements) (citing TT 107 R 11; TT 284 RR
18, 28; Trial Tr. 28L:22M25, Sept. 18, 2017 (Rabelo)).
In his testimony, Mr. Berkenbosch also references
U.S. assets of Oi and Oi MOvel as one of the reasons
for filing these proceedings, but does not clarify what
type of assets or Buantify their value. /ee Trial Tr.

78L:3M13, Sept. 25, 2017 (Berkenbosch). In sum, the
Movants provide no specific information regarding
non-Brazilian assets of Oi or Oi MOvel in the record
or explain how such assets impact the dispute before
this Court.

52 Movants do not appear to place much reliance
on the few assets that the Insolvency Trustee does
control as a basis for a Dutch COMI. The Court
finds that such funds are insufficient to support
a COMI finding in the Fetherlands, particularly
given that the amount of assets controlled by the
Insolvency Trustee is eclipsed by the amount of
the loan borrowed by the Insolvency Trustee in
the Dutch Proceedings from members of the IBC.
/ee Berkenbosch Decl. R 26 (claim against Dutch
authorities for IAT of X160,846); Dutch Certified
Petition R 30 (same); Stip. Facts R 26M27 (court-
supervised account in the Fetherlands with balance
of approximately X416,L05 and bank account in Few
Gork with approximately USD Y50,000 held in trust
by Jones Day); Berkenbosch Decl. R 100 (discussing
USD Y5 million credit facility for loan from IBC to
Insolvency Trustee); TT 58 (credit facility).

Of course, one might imagine a circumstance where the
filing of such a Pauliana Proceeding might be more
significant. For example, it might be different if recovery
in such an action might be possible against assets located
outside Brazil. This could be the case if some of the
cash transfers from Coop to the Oi Kroup in Brazil had
not occurred, and the funds instead had remained in
the Fetherlands or some other jurisdiction in which the
Insolvency Trustee had direct access to them. But these are
not the facts here. Instead, the factual record demonstrates
inherent limitations on the Insolvency Trustee's ability to
shift COMI in this case, regardless of how much work
he performs. /ee In re Fairfield /entry, 714 F.3d at 138
(noting that C[t]he absence of a statutory definition for
a term [like COMI] that is not self-defining signifies
that the text is open-ended, and invites development by
courts, depending on facts presented, without prescription
or limitation.D) (emphasis added); cf. In re Creative Fin.,
543 B.R. at 501, 51L (noting that recognition of letterbox
jurisdictions is possible Cso long as the estate fiduciaries
do enough work,D but the material activities .23�  must
provide Ca meaningful basis for the expectations of third
partiesD).

Kiven the totality of the evidence, therefore, the Movants
have not satisfied their burden of showing that the COMI
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of Coop has shifted from Brazil to the Fetherlands based
on events after the Prior Recognition Order.

39�1:$�/lan�o=�-ur$lius

While the Court finds that the SPI nature of Coop,
creditor expectations, and the limits on the Insolvency
Trustee's powers are a sufficient basis to deny the
Movants' reBuest to modify or terminate the Prior
Recognition Order, there is another reason: the actions
of the creditor Aurelius. The evidence establishes that
Aurelius chose to sit on the sidelines during this
Court's Prior Recognition Hearing, while simultaneously
planningUand later executingUa strategy to undo that
recognition and block the Brazilian RJ Proceeding. The
Court finds these actions provide an independent basis
to decline to exercise this Court's discretion to modify or
terminate recognition under the second prong of Section
1517(d). /ee In re =oy, 448 B.R. 420, 438 (Bankr. E.D. Ia.
2011) (noting that revisiting a recognition determination
under Section 1517(d) is not mandatory, but within the
Court's discretion.).

As a threshold matter, it is important to understand
Aurelius' investment strategy here. Aurelius' investment
philosophy involves finding securities that are
undervalued based on Cbusiness drivers,D and considering
where the securities sit in the capital structure, the
existence of a legal dispute, the restructuring process,
or a combination of these factors. Trial Tr. 603:7M
15, Sept. 25, 2017 (Kropper). Aurelius believed that
the PTIF and Coop Fotes were undervalued in initial
restructuring negotiations between the Oi Kroup and
certain of its creditors. OT 73 at 3. On July 22, 2016,
the same day as this Court's Prior Recognition Hearing,
Aurelius published a memo that shared its analysis with
the market and invited other creditors with significant
holdings in Coop Fotes or PTIF notes to contact
Aurelius. OT 73. Aurelius' analysis, based on an internal
waterfall model, was premised on holders of Coop and
PTIF notes recovering directly against Coop and PTIF
as CissuersD and also recovering against Oi based on
its guarantees. Trial Tr. 605:14M606:1L, Sept. 25, 2017
(Kropper). This dual recovery strategy is sometimes
referred to as a Cdouble dip.D Trial Tr. 607:1LM23, Sept.
25, 2017 (Kropper). Under this strategy, Aurelius believed
that it was important to take into account the prepetition
transfers of money moving between the Oi financing

entities, Coop and PTIF. Trial Tr. 60L:21M25, Sept. 25,
2017 (Kropper). Thus, by pressing for strict corporate
separateness and enforcement of intercompany claims,
Aurelius would have two paths for recovery against Oi
Kroup assets.

This double dip strategy would have been compromised
by a plan in the Brazilian RJ Proceeding that sought
substantive consolidation of Oi Kroup debtors and
eliminated intercompany claims, because such a plan
would allow the noteholders only Cone dip,D that is a
single claim against the consolidated Oi Kroup assets.
Trial Tr. 610:21M25, 612:12M17, Sept. 25, 2017 (Kropper).
While Aurelius believed that multinational restructurings
in Brazil should respect corporate separateness (Trial Tr.
612:18M24, Sept. 25, 2017 (Kropper)), it also understood
that the issue of whether the Oi Kroup plan would permit
a double dip would ultimately be decided by the Brazilian
courts. Trial Tr. 613:12M17, Sept. 25, 2017 (Kropper).
Moreover, Aurelius was aware of the recent restructuring
of Rede Energia S.A. and its subsidiaries, in which the
Rede corporate group's substantively consolidated plan
was approved  .23�  in Brazil notwithstanding Aurelius'
understanding that Cbondholders were denied the right to

vote.D Trial Tr. 614:6M615:5, Sept. 25, 2017 (Kropper). 53

It is logical to conclude that Aurelius understood that if
it were to wait until the conclusion of the Brazilian RJ
Proceeding to oppose substantive consolidation, there was
a risk that the Brazilian courts would approve a plan that
eliminated the double dip and that this Court might later
recognize such plan in a Chapter 15 proceeding.

53 Although Mr. Kropper of Aurelius claimed that he
C[didn't] know what the impact [of the Rede case]
was from a Chapter 15 perspectiveD (Trial Tr. 615:4M
5, Sept. 25, 2017 (Kropper)), it bears noting that
the Rede Kroup's Brazilian plan was subseBuently
recognized by this Court in a published decision. In re
Rede 3nergia, 515 B.R. 6L.

As part of its strategy, Aurelius decided not to object
to the Court's prior recognition of Brazil as Coop's
COMI, notwithstanding its view that Coop's COMI has
always been the Fetherlands. /ee Movants' Proposed
CoL R 45 (CEven if the developments of the last year
are ignored, Coop's COMI is and always has been in
the Fetherlands.D); Trial Tr. 637:17M25, Sept. 25, 2017
(Kropper) (Aurelius' expectation even at the time of
the Prior Recognition Hearing that Coop would be
reorganized in the Fetherlands). Aurelius kept silent at
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the Prior Recognition Hearing while pursuing bankruptcy
proceedings for Coop in the Fetherlands with the intent
of overturning this Court's Prior Recognition Order, and
undermining the Brazilian RJ Proceeding. One can safely
assume that Aurelius concluded from its involvement in
the OA/ case that relief reBuested in a U.S. bankruptcy
court by an Cindependent fiduciaryD acting pursuant to its
legal obligations was more likely to be viewed favorably

by the court than steps taken by a creditor. 54  /ee Trial
Tr. 616:1LM25, Sept. .23  25, 2017 (Kropper) (Aurelius
wanted a conversion so that someone with the powers of
the Insolvency Trustee would be appointed for Coop).

54 Aurelius played a markedly similar role in the OA/
case in 2015, which involved not only an analogous
fact pattern, but even most of the same professionals.
At the end of March 2015, OAS Kroup entities,
including OAS Investments and OAS Finance, two
finance SPIs incorporated in Austria and the
BII respectively, commenced Brazilian bankruptcy
proceedings. /ee In re OA/, 533 B.R. at 8L, 101;
OAS Finance Petition R 4 [Case Fo. 15M11304, ECF
Fo. 2]. In mid-April 2015, the Brazilian foreign
representative of four of those entities (including
the two SPIs) commenced Chapter 15 cases in this
Court. /ee In re OA/, 533 B.R. at L0. The next
day, Aurelius and another hedge fund, both OAS
Kroup creditors, filed a petition to appoint joint
provisional liBuidators (the CJPLsD) in the BII for
one of the SPI entities, OAS Finance. /ee In re OA/,
533 B.R. at L1; OAS Finance Petition R 36. Roughly
a month later, the JPLs filed their own petition for
recognition under Chapter 15. /ee In re OA/, 533
B.R. at L1; OAS Finance Petition R 41. In mid-May
2015, the two funds filed an objection to the Brazilian
foreign representative's petition for OAS Investment's
recognition, arguing, among other things, that OAS
Investments' COMI was in Austria. /ee In re OA/,
533 B.R. at L1. In the recognition hearing held later
that month, representatives of the Brazilian debtors
acknowledged that they would not be proceeding with
the OAS Finance recognition petition at that time
given the status of the competing BII proceedings.
/ee OA/ Hr'g. Tr. 4:LM10:10, May 23, 2015 [Case
Fo. 15M10L37, ECF Fo. 71]. In July 2015, the Court
denied the objection as to OAS Investments and
recognized the Brazilian restructuring as its foreign
main proceeding. /ee In re OA/ /.A., 533 B.R. at 103.
Over the remainder of the summer, the parties
engaged in a discovery dispute and geared up for a
recognition fight for OAS Finance. /ee e.g. Letter
Filed by John Cunningham at 1 [Case Fo. 15M

11304, ECF Fo. 22]. A recognition hearing was
held in August, in which the Court Buestioned
the petitioners and objectors on how it ought to
account in its COMI analysis for the filing of the
BII proceeding by Aurelius and the second fund,
and whether those actions could Bualify as COMI
manipulation. /ee OA/ Hr'g. Tr. 22:3M26:22, 63:2M
68:1L, Aug. 18, 2015 [Case Fo. 15M11304, ECF Fo.
68]. The Court expressed the sentiment that the
actions of the JPLs themselves, including pursuit of
the Chapter 15 recognition, were generally in line
with their legal responsibilities, considered separately
from the actions that lead to their appointment. /ee
OA/ Hr'g. Tr. 25:6M12, Aug. 18, 2015 [Case Fo. 15M
11304, ECF Fo. 68] (CTHE COURT: Fo. Fo. I don't
UI'm not impugning anything with the JPL's. They
did what they were supposed to do .... I'm focusing
on the commencement of the proceeding, which
was really before they undertook their dutiesD); id.
66:LM68:13 (CMR. CUFFIFKHAM: .... [Aurelius]
submitted to the jurisdiction in Brazil by objecting
and participating, got an adverse result, and then, in
essence, launched this proceeding in our view clearly
as a strategic tactic to ... create a poisoned pill. ...
[T]his was an attempt to control OAS Finance to
try to disruptUyou saw that the very first moves
that were made by the JPL's were to try to withdraw
OAS Finance from the Brazilian proceedings, the
attempt to strip us of authority from taking any
actions here. THE COURT: But that'sUit strikes me
that that's a proper thing for the JPL's to do once
they're appointed.D). On December 30, 2015, before
the Court issued a decision on the matter, the parties
reported a settlement, Ccontingent on ... the closing of
a plan of reorganization in Brazil for the OAS Kroup
that is consistent with the terms of the settlement
agreement.D Letter Filed by Andrew Rosenblatt at 1
[Case Fo. 15M11304, ECF Fo. 70].

Aurelius' actions following the issuance of the Prior
Recognition Order are consistent with execution of this
strategy. First, Aurelius significantly increased its Coop
investment. In June 2016, two Aurelius-managed entities
held investments in the Oi KroupUSyzygy in Coop Fotes
and Capricorn in PTIF notes. But Syzygy's Coop Fotes
holdings were relatively small. OT 118. By the time
that Mr. Berkenbosch filed his Chapter 15 proceeding,
however, Syzygy's holdings in Coop Fotes had increased
by a multiple of over [redacted], substantially all of
which were purchased after this Court's recognition of
the Brazilian RJ Proceeding. OT 118; Trial Tr. 5L0:18M
22, Sept. 25, 2017 (Kropper). Capricorn already held
a substantial position in PTIF notes at the time the
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Recognition Order was entered, and maintained that
position thereafter. /ee Trial Tr. 582:5M8, Sept. 25, 2017
(Kropper); OT 2L. This position provided additional
exposure to the outcome of Aurelius' strategy given that
one of PTIF's principal assets is its intercompany claim
against Coop for approximately USD Y4 billion (Trial Tr.
5L5:4M7, Sept. 25, 2017 (Kropper)).

Second, Aurelius took actions to bring about the Dutch
Bankruptcy Proceeding for Coop. In late June 2016,
approximately a month before entry of this Court's
Prior Recognition Order, the Aurelius-managed Syzygy
and certain other bondholders initiated involuntary
bankruptcy proceedings against Coop in the Fetherlands.
Trial Tr. 58L:11M15, Sept. 25, 2017 (Kropper). The SoP
Petition subseBuently filed by Coop on August L, 2016
is a common defensive response taken by debtors in the
Fetherlands to the filing of an involuntary bankruptcy
petition and appears to be defensive in this case. Trial

Tr. 734:24M735:6, Sept. 25, 2017 (Berkenbosch). 55  Upon
his .23!  appointment as SoP administrator, Aurelius
almost immediately began applying pressure on Mr.
Berkenbosch both directly and through counsel to have
the SoP withdrawn and a bankruptcy declared, repeatedly
reminding him of his fiduciary duties. Trial Tr. 617:10M18,
618:13M61L:6, Sept. 25, 2017 (Kropper); OT 4, 7. Aurelius
continued its barrage of letters through the fall of 2016.
Trial Tr. 617:14M18, 61L:11M23, 620:14M621:11, Sept. 25,
2017 (Kropper); OT L, 16, 27 (counsel letter on behalf of
the IBC); SCT 6. Aurelius also pressed other bondholders
to contact Mr. Berkenbosch to urge him to have the SoP
withdrawn and a bankruptcy declared, all to force Oi to
negotiate with the Coop and PTIF bondholders. OT 36
at Bates AureliusM0008LL. The record is devoid of similar
demands, threats, or protests by other creditors.

55 While the Insolvency Trustee asserts that the reBuest
for a SoP was part of a comprehensive strategy
by Oi to pursue plan recognition in the European
Union, the evidence does not support that assertion.
/ee Berkenbosch Decl. R 50. The document relied
upon for this allegation explicitly states that the
filing of a SoP would be used only as a defensive
measure. TT 152 at 41 (CRJ will not be recognized
in the Fetherlands therefore if creditors take action
in the Fetherlands, the Fincos will have to file
for an additional insolvency proceeding, Suspension
of Payments, to ensure they are protected in the
Fetherlands. Please note the current intention is that
this will be used as a defensive measure only. And

illustrative timeline is on the next slide.D); see also
Trial Tr. 733:6M13, Sept. 25, 2017 (Berkenbosch).

Aurelius also met with Mr. Berkenbosch and provided
him with a roadmap to pursue its double dip strategy,
which included the only third party recovery analysis that
Mr. Berkenbosch ever received. SCT 6; Trial Tr. 818:17M
822:L, Sept. 25, 2017 (Berkenbosch). Aurelius intended
that, after a bankruptcy was declared and a trustee with
the power to act on behalf of the Coop estate was installed,
a proceeding would be commenced in the United States
on behalf of Coop under either Chapter 15 or Chapter
11. Trial Tr. 616:1LM617:L, Sept. 25, 2017 (Kropper)). In
December 2016, Mr. Berkenbosch ultimately applied for
withdrawal of the SoP and petitioned for bankruptcy, with
a supporting petition filed by members of the IBC, which
had been formed in Fovember 2016. Trial Tr. 647:22M
2, 648:6M8, Sept. 25, 2017 (Kropper); Trial Tr. 770:2M
6, Sept. 25, 2017 (Berkenbosch). As a part of extensive
litigation in the Dutch District Court, the Dutch Court of
Appeals, and the Dutch Supreme Court, Mr. Berkenbosch
was appointed the Insolvency Trustee for Coop's Dutch
Bankruptcy Proceeding.

The credible evidence establishes that, consistent with
Aurelius' investment strategy, one of the goals of the
Dutch Bankruptcy Proceeding was to block this Court's
recognition of the Oi Kroup's Brazilian plan. In early
January 2017Uwell before the Dutch Court of Appeals
granted the reBuest to convert the SoP to a bankruptcy
proceedingUMr. Berkenbosch's counsel prepared a
memo for him (the CJones Day MemoD) analyzing
the effects of U.S. recognition of a Dutch bankruptcy
proceeding as Coop's foreign main proceeding. OT 55.
The Jones Day Memo laid out a strategy for CBlocking
Recognition of a Brazilian Plan for CoopD were such
a plan to be approved by creditors in Brazil. OT 55 R
2.2. The Jones Day Memo noted that Mr. Berkenbosch
could Cblock the implementation of any RJ Plan and the
discharge of Coop's notes by objecting to the recognition
of any RJ Plan for Coop in the United States.D OT 55 R
2.2.3. This would Ceffectively prevent the Oi Kroup from
raising any new capital in the international debt or eBuity
markets ....D OT 55 R 2.2.4. Recognition of the Dutch
Bankruptcy Proceeding as the foreign main proceeding
by this Court was critical to Mr. Berkenbosch's ability to

carry out this strategy. OT 55 RR 2.2.5, 2.2.8. 56

56 To fund this litigation strategy, the IBC (including
Aurelius) provided a USD Y5 million loan to Mr.
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Berkenbosch. Trial Tr. 771:13M17, Sept. 25, 2017
(Berkenbosch); TT 58. Mr. Berkenbosch testified
that this loan was necessary for him to bring
certain litigation in the U.S. and Brazil, including
the Dutch Petition. Trial Tr. 83L:18M22, Sept. 25,
2017 (Berkenbosch); Trial Tr. 700:17M702:L, Sept. 25,
2017 (Berkenbosch). As a condition of receiving the
loan, Mr. Berkenbosch agreed to concede that the
PTIF claim asserted against Coop (which is a key
component of value for holders of PTIF notes) is valid
and not subject to subordination. Trial Tr. 772:18M
773:21, Sept. 25, 2017 (Berkenbosch).

.23"  When Buestioned regarding the Jones Day Memo,
Mr. Berkenbosch testified that CblockingD the Brazilian
RJ Plan was not his goal. Trial Tr. 714:25M715:4,
Sept. 25, 2017 (Berkenbosch). But such demur is not
credible as it is inconsistent with other statements of

Mr. Berkenbosch. 57  For example, Mr. Berkenbosch
prepared a letter for the Dutch Supervisory Judge stating
that recognition of the Dutch Bankruptcy Proceeding
as a foreign main proceeding under Chapter 15 would
Cprovide the bankruptcy trustee with the authority to
block the Brazilian RJ plan if it does not comply with
Dutch laws and regulations.D OT 80 at 3; Trial Tr.

722:12M723:13, Sept. 25, 2017 (Berkenbosch). 58  It is also
inconsistent with [redacted].

57 Mr. Berkenbosch eBuivocated on this subject
throughout his trial testimony. He testified first that
preventing a plan inconsistent with Dutch law was
an objective. Trial Tr. 71L:1LM25, Sept. 25, 2017
(Berkenbosch). But he then walked his answer back:
Cb. Right. Sir, your testimonyUI'm not trying to
put words in your mouth, I just want to understand
it. If this paragraph 2.2.8 accurately reflects one of
the objectives. Please tell me if it does or it doesn't.
A. Okay. I'm going to read it again then. b. Sure
(Document Review.). A. It isUit is difficult for me to
say and to confirm that this is an objective. I would
like to have to look very close at the wording. b.
I'll tell you what, sir, let's turn to TabU. A. Because
this says, CFo reorganization plan approved in Brazil
if conflicted with Dutch bankruptcy proceedings,D
and yes, Dutch bankruptcy proceedings are very,
very important, but I can imagine that there is some
discretion beforeUalso before the U.S. court would
notUor would prevent the implementation of the
reorganization plan. This is just very black and white.
I'm not sure if I'm entirely clear.D Trial Tr. 720:16M
721:17, Sept. 25, 2017 (Berkenbosch).

58 Mr. Berkenbosch testified that he wasn't sure if the
draft version of this letter was ever sent (Trial Tr.
724:17M725:14, Sept. 25, 2017 (Berkenbosch)), and
that the letter is Can earlier draft, so it's very difficult
for me to say thatUdoing it again, I would have used
a few other words. Some words are a bit strong, so it's
difficult for me to say.D Trial Tr. 724:8M12, Sept. 25,
2017 (Berkenbosch). But there was no dispute that he
drafted the letter.

Having found as a factual matter that Aurelius engaged
in such a strategy, the Buestion then becomes the
legal significance of these actions. The parties offer
very different conclusions. The Objectors characterize
the efforts of Aurelius as a bad faith effort at COMI
manipulation. They note that U.S. courts have tried
to prevent COMI manipulation by scrutinizing the
motives and actions of parties in interest prior to the
commencement of a Chapter 15 case and indeed even
before the filing of a foreign proceeding. /ee Objectors'
Proposed FoF and CoL RR 103M04 (citing In re Fairfield
/entry, 714 F.3d at 137; In re /untech, 520 B.R. at 416;
In re Millennium Glo8al 3merging Credit Master Fund
=td., 458 B.R. 63, 75 (Bankr. S.D.F.G. 2011) (CUse of
the [C]hapter 15 petition date as the date for determining
recognition also leads to the possibility of forum shopping,
as it gives prima facie recognition to a change of residence
between the date of opening proceedings in the foreign
nation and the [C]hapter 15 petition date.D)). While
Objectors take no issue with the appointment of Mr.
Berkenbosch, they complain of efforts by Aurelius and
the Aurelius-led IBC to manipulate COMI as part of an
orchestrated strategy to block the Brazilian RJ Proceeding
and preserve their hopes for a double dip strategy. /ee
Objectors' Proposed FoF and CoL R 105.

Movants strongly disagree. They maintain that Aurelius
could not manipulate COMI because it is a creditor
and thus without the ability to move assets, change
headBuarters or take other actions that .24#  could
impact the COMI analysis. /ee Movants' Proposed CoL
R 41. They further argue that COMI manipulation cannot
be found based on the Dutch proceedings given that Mr.
Berkenbosch acted as a Court appointed fiduciary for the
benefit of Coop and its creditors. /ee Movants' Proposed
CoL R 40; Trustee Reply 70M73; Trial Tr. L36:14M25 Sept.
26, 2017 (Ball).

Mr. Berkenbosch's actions within the scope of his
authority as a fiduciary appointed by the Dutch Court,
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in and of themselves, do not trigger any concerns about
COMI manipulation or improper conduct. /ee9 e.g.9 OA/
H'rg. Tr. 25:6M12 [Case Fo. 15M11304, ECF Fo. 68]
(CTHE COURT: Fo. Fo. I don'tUI'm not impugning
anything with the JPL's. They did what they were
supposed to do. ... I'm focusing on the commencement of
the proceeding, which was really before they undertook
their dutiesD); see also id. 66:LM68:13; In re /untech, 520
B.R. at 41LM20 (holding that joint provisional liBuidators
did not manipulate COMI in bad faith when they
acted consistent with their duties under their order of
appointment and took actions that they would have taken
even if they did not intend to file for Chapter 15).

The Court instead must focus on the actions of Aurelius.
The Court recognizes that a creditor like Aurelius does
not have the same fiduciary obligations to the creditor
body as a debtor. It is expected to act on behalf of its
own interests. Fot surprisingly then, the few cases on
COMI manipulation address the efforts of a debtorU
not a creditorUto influence COMI leading up to the
filing of a Chapter 15 recognition proceeding. /ee9 e.g., In
re Fairfield /entry, 714 F.3d at 133 (identifying concern
regarding Ca debtor's ability to manipulate its COMID);
In re Creative Fin., 543 B.R. at 523 (finding debtors'
principalsUand thereby the debtors themselvesUguilty
of bad faith and noting that under Fairfield /entry,
such activities could constitute bad faith invocation of
the Bankruptcy Code that could Ctrump any apparent
COMI premised on the locale of a foreign representative's
activities.D). The Court also agrees with the Movants that
a creditor does not have the same control as a debtor over
certain facts relevant to COMI, such as the location of a
debtor's registered office.

But the evidence here presents a disturbing picture: a
creditor unhappy with Brazilian insolvency proceedings
decided to strategically remain silent through a Chapter
15 recognition of those proceedings by this Court while
planningUand eventually executingUa strategy designed
to reverse that recognition and block any restructuring
in the Brazilian proceeding. As the evidentiary record
reflects that this strategy existed at the time of the
Prior Recognition Hearing, Aurelius' actions also reflect
a lack of candor before the Court. Such actions are
clearly within the realm of concerns identified in the
COMI manipulation cases. /ee In re Fairfield /entry,
440 B.R. at 66 (identifying activities that may constitute
an Copportunistic shift to establish COMI,D including

Cinsider exploitation, untoward manipulation, [and] overt
thwarting of third party expectations.D); In re Creative
Fin., 543 B.R. at 513, 523 (finding debtors' principalsU
and thereby the debtors themselvesUguilty of bad faith
for, among other things, attempting to control a BII
liBuidator by the purse strings); cf. In re CompaNOa de
Alimentos Fargo9 /.A., 376 B.R. 427 (Bankr. S.D.F.G.
2007) (dismissing under Section 305 an involuntary
Chapter 11 filed by creditors amidst concerns that case
was filed to ChijackD a foreign insolvency proceeding
in Argentina or, at a minimum increase the creditors'
leverage in any negotiations).

.241  Bankruptcy courts often are reBuired to consider
issues of bad faith. For example, bankruptcy courts
are called upon to determine whether to subordinate
creditor claims. /ee In re =ight/?uared Inc., 511 B.R. 253,
333, 340M41, 345M46 (Bankr. S.D.F.G. 2014) (eBuitably
subordinating the claims held by an SPI created by a
competing company to pursue an end-run around the
eligible assignee provisions of the credit agreement in
violation of the implied covenant of good faith and fair
dealing); In re Adler9 Coleman Clearing Corp., 277 B.R.
520, 566 (Bankr. S.D.F.G. 2002) (eBuitably subordinating
the Ccustomer claimD filed pursuant to SIPA against a
securities clearing firm because the customer was the
CknowingD beneficiary of fraud and other illegal conduct
that led to the firm's failure). Similarly, bankruptcy courts
sometimes address whether to limit a creditor's ability
to credit bid. /ee In re The Free =ance>/tar Pu8l<g Co.
of Fredericks8urg9 VA, 512 B.R. 7L8, 804M08 (Bankr.
E.D. Ia. 2014) (restricting a creditor's right to credit bid
based on an Coverly zealous loan-to-own strategyD and
the negative impact its misconduct had on the auction
process); In re Fisker Auto. Holdings9 Inc., 510 B.R. 55,
60M61 (Bankr. D. Del. 2014) (restricting credit bidding
because it might freeze out other CsuitorsD and Cthe
proposed sale purchaser had insisted on an unfair process,
i.e., a hurried processD). Bankruptcy courts also place
restrictions on parties' ability to inappropriately collude
when submitting bids for an auction sale. /ee In re
/troud Ford Inc., 163 B.R. 730, 733M34 (Bankr. M.D. Pa.
1LL3) (denying motion to sell estate property because a
payment made between bidders to withdraw an objection
Csmack[ed] of inappropriateness and could have only
stifled the bankruptcy mechanism designed to ensure that
the estate is fairly compensated for its assets.D); In re
3d:ards, 228 B.R. 552, 565M66 (Bankr. E.D. Pa. 1LL8)
(denying objection to Section 363 sale after finding no



AMERICAN BANKRUPTCY INSTITUTE

779

In re Oi Brasil Holdings Coöperatief U.A., 578 B.R. 169 (2017)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. $'

evidence that an agreement between joint bidders was
aimed at controlling and depressing the sale price)).

Movants contend that they cannot be penalized for
Aurelius' actions, noting that the Objectors Chave not
claimed that ... the Insolvency Trustee [is] estopped from
bringing or supporting the petition.D Movants' Proposed
FoF R 41 n.13. Movants note that the Insolvency Trustee
had not yet been appointed at the time of the Prior
Recognition Hearing, that the IBC was not yet in existence
at that time, that Aurelius only accounts for [redacted] of
the IBC holdings, and that there is no evidence Aurelius
controls the IBC. Id. Movants' argument is misdirected,
however, as this Court is not relying on estoppel to
make this ruling, and therefore need not establish privity
between Aurelius and any other party. In re Avaya Inc.,
573 B.R. L3, 103-04 (Bankr. S.D.F.G. 2017) (judicial
estoppel reBuires privity or identity).

Rather, as has been explained above, this Court is
assessing the facts in this case and the forward-looking
policy implications generally of Aurelius' strategy and
tactics as factors in its exercise of discretion under Section
1517(d). The Court finds it appropriate to consider
Aurelius' actions in the Section 1517(d) analysis given its
uniBue and central role in creating the factual record now
before the Court. It was Aurelius that initiated litigation
in the Fetherlands in the spring of 2016 to enjoin the
fund transfers being made pursuant to Coop's loans to Oi
and Oi MOvel. Shah Decl. RR 56M57. Aurelius bargained
to remain silent at the Prior Recognition Hearing in
return for stipulations which protected its authority to
take further actions overseas and in the Fetherlands. Hr'g
Tr. .242  7:24M8:15 June 22, 2017; Hr'g Tr. L:23M10:15

July 21, 2017. 5L

5L The significance of these stipulations was not clear
to the Court at the time as they largely mirrored the
relevant statutory language. /ee Hr. Tr. 10:15M22,
July 21, 2016. In hindsight, the reBuests make clear
Aurelius' intent even then was the use of a Dutch
proceeding to compete with and potentially derail the
Brazilian RJ Proceeding.

It was also Aurelius that filed a Dutch involuntary
insolvency petition against Coop just six days after
Mr. Shah filed the Brazilian Petition. While three other
involuntary petitions were subseBuently filed, Aurelius
was first off the line, and it also sought to rally like-
minded creditors to its cause by circulating its investment

memo. OT 73 at 4. Once Mr. Berkenbosch received
his appointment as SoP Adminstrator, it was Aurelius
that once again sprang into action, immediately applying
freBuent and aggressive pressure to Mr. Berkenbosch
to press Aurelius' agenda. Trial Tr. 617:10M18, 618:13M
20, 61L:3M23, 620:14M621:11, Sept. 25, 2017 (Kropper);
OT 4, 7, L, 16, 27 (counsel letter on behalf of the
IBC); Trial Tr. 816:11M1L, Sept. 25, 2017 (Berkenbosch);
SCT 6. So immediate and forceful was its campaign to
convince Mr. Berkenbosch that Aurelius representatives
felt obligated to later apologize once he eventually joined
in the conversion efforts. Berkenbosch Decl. R 55 n.87;
Trial Tr. 621:22M24, 640:13M641:20, 65L:11M660:22, Sept
25, 2017 (Kropper); id. 767:15M76L:4 (Berkenbosch).

Critically, after the Dutch District Court denied the
Conversion ReBuests, it was Aurelius' affiliate Syzygy and
three other funds (two of whom are reported members
of the IBC), which appealed that decision, not Mr.
Berkenbosch. Stip. Facts R 62M3; IBCT 45 n.2. And finally,
it was again Aurelius and the IBC which provided the
actual funding for Mr. Berkenbosch to file this case.
Rabelo Decl.R L; TT 58.

The actions of Aurelius are at odds with many of the
goals of Chapter 15 set out in Section 1501. These include:
promoting cooperation between U.S. and foreign courts,
greater legal certainty for trade and investment, fair
and efficient administration of cross-border insolvencies
that protects the interests of all creditors and other
interested entities, including the debtor, protection and
maximization of a debtor's assets, and the rescue
of financially troubled businesses. 11 U.S.C. § 1501.
Rather than promote cooperation between U.S. and
foreign courts, Aurelius seeks leverage over the Chapter
15 Debtors by attempting to block the Brazilian RJ
Proceeding. Thus, Aurelius has weaponized Chapter 15
to collaterally attack both the Brazilian RJ Proceeding
and the Oi Kroup's proposed Brazilian RJ Plan. The
result undermines the goals of maximizing the Chapter
15 Debtors' assets and assisting in the rescue of their
financially troubled business.

Indeed, the actions of Aurelius are inconsistent with
the trend in international insolvency law. For example,
UFCITRAL has a working group studying cross border
insolvencies of multinational enterprise groups of the kind
at issue in this case. The working group has published
draft legislative provisions on the issue. Those drafts
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define an CEnterpriseD as Cany entity, regardless of its legal
form, that is engaged in economic activities and may be
governed by insolvency law, and an CEnterprise KroupD
as Ctwo or more enterprises that are interconnected by
control or significant ownership.D Facilitating the Cross>
Border Insolvency of Multinational 3nterprise GroupsH
Draft =egislative Provisions, Article 2. Definitions,
United Fations Commission of International Trade Law,
Working Kroup I (Insolvency Law), FiftyMFirst Session,
Few Gork, 10M1L May .243  2017 (dated 2 March
2017), http:QQwww.uncitral.orgQuncitralQenQcommissionQ
workingSgroupsQ5Insolvency.html (last accessed on Fov.
12, 2017). Among the objectives of the draft law is
the promotion of cooperation between courts and other
competent authorities among States involved in cases
of cross-border insolvency affecting members of an
enterprise group. Id. at Chapter 1. Keneral Provisions,
Preamble.

Of particular relevance to this case, the draft legislation
seeks to promote:

- Fair and efficient administration of cross-border
insolvencies concerning enterprise group members
that protects the interests of all creditors and other
interested persons, including the debtors;

- Protection and maximization of the overall combined
value of the operations and assets of enterprise group
members affected by insolvency and of the enterprise
group as a whole; and

- Facilitation of the rescue of financially troubled
enterprise groups, thereby protecting investment and
preserving employment.

Id., Preamble, Sections (d), (e), and (f). The draft
legislation provides for cooperation in a variety of ways,
including:

- Authority to enter into agreements concerning the
coordination of insolvency proceedings of group
members in different foreign jurisdictions;

- The appointment of a single insolvency representative
to administer and coordinate insolvency proceedings
concerning members of the same enterprise group in
different foreign jurisdictions; and

- Use of a Cplanning proceedingD open to members of
the enterprise group who have a COMI in the foreign

jurisdiction where the proceeding is being held but
also to members of the enterprise group whose COMI
is in another foreign jurisdiction.

/ee id., Articles L, 10, 11, 12. Aurelius' actions here
are at odds with the focus of this draft legislation
on cooperation, value maximization and enterprise

preservation. 60

60 The Court notes that neither Brazil nor the
Fetherlands has enacted the UFCITRAL Model
Law that is reflected in Chapter 15 of the United
States Bankruptcy Code.

In sum, the strategy pursued by Aurelius in these cases is a
troubling one that the Court refuses to countenance. The
Court recognizes that the facts here are novel, unlike any
reported decision that the Court or the parties have been
able to locate. The result here is certainly not a traditional
application of COMI manipulation principles, normally
applied to a debtor with only one foreign proceeding.
But the Court reaches this result based on the discretion
granted it under Section 1517(d), the Court's authority to
address issues of bad faith and other ineBuitable conduct,
and the Court's evidentiary findings above. In reaching
this conclusion, moreover, the Court takes to heart the
Second Circuit's guidance that the factors relevant for
COMI are open-ended and must be developed by courts
on a case-by-case basis. /ee In re Fairfield /entry, 714 F.3d
at 138 (noting that C[t]he absence of a statutory definition
for a term [like COMI] that is not self-defining signifies
that the text is open-ended, and invites development by
courts, depending on facts presented, without prescription
or limitation.D); c.f. U.S.C. § 105(a).

The Court is also mindful that the Movants always have
the ability to come back to this Court and challenge the
recognition of any plan approved in the Brazilian RJ
Proceeding. /ee .244  In re OA/, 533 B.R. at 104. As
OA/ noted in overruling an objection to recognition:

[o]bjections based on the speculation
that the Brazilian Court will approve
a plan or plans that permit
substantive consolidation, unfair
distributions or the elimination of
creditor fraudulent transfer claims
are premature. They depend on
the contents and effect of one
or more plans that the Brazilian
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Court has not yet approved and
may never approve. ... In addition,
Aurelius and Alden will have the
chance to object to any plans in
Brazil and challenge any motion in
this Court seeking recognition and
enforcement of any plans approved
by the Brazilian Court.

In re OA/, 533 B.R. at 104.

&05&(7S'05

For all the reasons set forth above, the Court denies

the Dutch Petition and reBuest for related relief. 61  The
Objectors are directed to settle a proposed order on
seven days' notice. The proposed order must be submitted

by filing a notice of the proposed order on the Case
ManagementQElectronic Case Filing docket, with a copy
of the proposed order attached as an exhibit to the notice.
A copy of the notice and proposed order shall also be
served upon Movants' counsel.

61 The Movants raised an argument regarding Mr.
Shah's replacement as foreign representative by Mr.
Rabelo. /ee Trustee's Supp. to the Dutch Petition at
R 2 [ECF Fo. 23]. The parties should consider their
position on this issue in light of the Court's ruling
today and contact the Court within 14 days of this
decision regarding how they would like to proceed on
this issue.

-ll�&itations

578 B.R. 16L

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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577 B.R. 120
United States Bankruptcy Court,

S.D. New York.

IN RE: SUNEDISON, INC., et al., Debtors.
SMP Ltd., Plaintiff,

v.
SunEdison, Inc., Defendant,

and
GCL–Poly Energy Holdings

Limited Defendant–Intervenor.

Case No. 16–10992 (SMB) (Jointly Administered)
|

Adv. Proc. No. 17–01057 (SMB)
|

Signed October 13, 2017

Synopsis
Background: Company that was the subject of insolvency
proceedings pending in Korea brought adversary
proceeding for determination that supply and licensing
agreement between itself and Chapter 11 debtor had not
been validly terminated by Chapter 11 debtor based on
ipso facto clause in parties' agreement. Parties cross-
moved for summary judgment.

Holdings: The Bankruptcy Court, Stuart M. Bernstein, J.,
held that:

[1] parties' selection of New York law as the law that would
govern supply and licensing agreement between them,
without regard to New York choice of law principles,
would be honored by bankruptcy judge, and

[2] in deciding whether Chapter 11 debtor, in reliance on
ipso facto clause in its supply and licensing agreement with
Korean company, had properly terminated this agreement
based on the other company's commencement its own
insolvency proceeding under Korean law, bankruptcy
court would not grant comity to commencement order
entered by Korean court to extent requested by Korean
debtor, by evaluating validity of ipso facto clause under
Korean law.

Company's motion denied; Chapter 11 debtor's cross-
motion granted.

West Headnotes (11)

[1] Federal Courts
Conflict of Laws;  Choice of Law

Federal court that is sitting in diversity
jurisdiction must apply the substantive law of
the state in which it sits, including that state's
choice of law rules.

Cases that cite this headnote

[2] Bankruptcy
Application of state or federal law in

general

Bankruptcy court must apply choice of law
rules of state in which it sits, unless significant
federal policy calls for application of federal
conflicts rule.

Cases that cite this headnote

[3] Contracts
Agreements relating to actions and other

proceedings in general

Sophisticated commercial parties' selection of
New York law as the law that would govern
supply and licensing agreement between them,
without regard to New York choice of law
principles, would be honored by bankruptcy
judge in the Southern District of New
York, in which one of the parties and its
affiliates later filed for Chapter 11 relief;
accordingly, bankruptcy judge had to abjure a
conflicts analysis and instead apply New York
substantive law in ruling on enforceability
of ipso facto clause in parties' agreement,
and in deciding whether debtor properly
terminated agreement based on the other
party's commencement of foreign insolvency
proceedings in accordance with Korean law.

Cases that cite this headnote
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[ ] Bankruptcy
9:pso facto9 clauses

:pso facto clauses, which allow one party
to terminate contract based on the other
party's bankruptcy filing, are enforceable
under New York law, absent fraud, collusion
or overreaching.

Cases that cite this headnote

[!] Bankruptcy
9:pso facto9 clauses

:n deciding whether Chapter 11 debtor, in
reliance on ipso facto clause in its supply and
licensing agreement with Korean company,
had properly terminated this agreement based
on the other company's commencement its
own insolvency proceeding under Korean law,
bankruptcy court would not grant comity
to commencement order entered by Korean
court to extent requested by Korean debtor,
by evaluating validity of ipso facto clause
under Korean law as opposed to the New
York law as agreed by parties in choice-of-law
provision, where commencement order was
silent on whether Chapter 11 debtor could
terminate supply and licensing agreement.

Cases that cite this headnote

["] Courts
Comity between courts of different

countries

#nternational $a%
Public policy and comity in general

&udg'ent
Judgments of Courts of Foreign

Countries

;Comity< is neither a matter of absolute
obligation, on the one hand, nor of mere
courtesy and good will upon the other, but
is the recognition which one nation allows
within its territory to the legislative, executive
or judicial acts of another nation, having
due regard both to international duty and
convenience, and to rights of its own citi=ens

or of other persons who are under protection
of its laws.

Cases that cite this headnote

[(] Courts
Comity between courts of different

countries

#nternational $a%
Public policy and comity in general

There are two aspects to the doctrine of
comity, abstention comity and choice-of-
law comity, which are also referred to,
respectively, as ;comity among courts< and
;comity among nations.<

Cases that cite this headnote

[)] Courts
Comity between courts of different

countries

>nder abstention comity, or ;comity
among courts,< >nited States courts should
ordinarily decline to adjudicate creditor
claims that are the subject of a foreign
bankruptcy proceeding.

1 Cases that cite this headnote

[*] Courts
Comity between courts of different

countries

Abstention comity, or ;comity among
courts,< is concerned with which court should
decide the parties' rights, and relatedly, with
whether a >nited States court should enforce
a foreign bankruptcy court's order relating to
the debtor's assets or the adjudication of a
creditor's claims.

1 Cases that cite this headnote

[1+] Courts
Comity between courts of different

countries
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Abstention comity, or ;comity among
courts,< aims to prevent an ;end run< around
a foreign bankruptcy proceeding.

1 Cases that cite this headnote

[11] #nternational $a%
Public policy and comity in general

Choice-of-law comity, or ;comity among
nations,< can limit the reach of domestic law
to conduct occurring abroad.

Cases that cite this headnote

,ttorneys and $a% Fir's

-122  CL?A@LY ABTTL:?B ST??N C HAM:LTBN
LLP, Bne Liberty Pla=a, New York, NY 1DDDE, Lisa
M. Schweit=er, ?sq., Jane FanLare, ?sq., Bf Counsel,
Attorneys for SMP Ltd.

SKADD?N, A@PS, SLAT?, M?AAH?@ C FLBM
LLP, Four Times Square New York, NY 1DDGE, Jay M.
Aoffman, ?sq., J. ?ric :vester, ?sq., James J. Ma==a, Jr.,
?sq., (admitted pro hac vice ), Louis S. Chiappetta, ?sq.
(admitted pro hac vice ), @obert A. Weber, ?sq. (admitted
pro hac vice ), Bf Counsel, Attorneys for Sun?dison, :nc.

A:BSBN, D>NN C C@>TCH?@ LLP, 2DD Park
Avenue, New York, NY 1D1EE, Michael A. @osenthal,
?sq., Marshall @. King, ?sq., Matthew A. Bouslog, ?sq.
(admitted pro hac vice ), Bf Counsel, Attorneys for ACLH
Poly ?nergy Holdings Limited

./.01,234. 3/C#S#02 51,26#25 5C$7
80$9 /2/159 H0$3#25S $#.#6/3:S .06#02

F01 8,16#,$ S4..,19 &435./26 ,23
3/29#25 S.8 $63;:S C10SS7.06#02
F01 8,16#,$ S4..,19 &435./26

ST>A@T M. B?@NST?:N, >nited States Bankruptcy
Court

The plaintiff, SMP Ltd. (;SMP<)Ia debtor under
Korean bankruptcy lawIsued the defendant Sun?dison,
:nc. (;Sun?dison<)Ia >.S. debtorIseeking a
declaratory judgment under Count : of its Complaint,

dated May 1, 2D1J (;Complaint<) (?CF Doc. K 1) 1  that
Sun?dison's termination of a September 2L, 2D11 supply
and license agreement (the ;SLA<) -123  was invalid
because the termination violated Korean insolvency law.
The defendant-intervenor ACLHPoly ?nergy Holdings
Limited (;ACL<) purchased certain of Sun?dison's
assets in bankruptcy and is the ultimate party in
interest concerning the validity of the termination.
ACL moved for partial judgment on the pleadings
or, alternatively, partial summary judgment validating
Sun?dison's termination of the SLA, (see Defendant–
Intervenor GCL Poly Energy Holdings Limited's Brief in
Support of its Motion for Partial Judgment on the Pleadings
or, in the Alternative, for Partial Summary Judgment,
dated July G1, 2D1J (;GCL Motion<) (?CF Doc. K 1L)),
and SMP cross-moved for partial summary judgment
urging the opposite result. (See Memorandum of Law (I)
in Opposition to Defendant–Intervenor GCL–Poly Energy
Holdings Limited's Motion for Partial Judgment on the
Pleadings or, in the Alternative, for Partial Summary
Judgment, and (II) in Support of SMP Ltd.'s Cross Motion
for Partial Summary Judgment, dated Aug. 1M, 2D1J
(;SMP Motion<) (?CF Doc. K 2L).)

1 ;?CF Doc. K HHH< refers to documents filed on the
docket of this adversary proceeding. ;?CF Main
Case Doc. K HHH< refers to documents filed in the
Sun?dison chapter 11 case.

The impetus driving the parties' disagreement revolves
around the difference between the termination and
the rejection of the SLA. Sun?dison licensed certain
intellectual property to SMP under the SLA. :f
Sun?dison's termination was valid, SMP can no longer
use the intellectual property. :f, however, Sun?dison is
limited to rejecting the SLA, SMP can continue to use
Sun?dison's intellectual property without its consent. See
11 >.S.C. N GEO(n)(1)(B). For the reasons that follow,
the Court concludes that the termination of the SLA was
valid. Accordingly, ACL's motion for partial summary
judgment is granted, and SMP's cross-motion is denied.

B,C<510423

The parties have stipulated to the pertinent facts,
(see Stipulation of Undisputed Facts Pursuant to Local
Bankruptcy Rule 7056–1, dated July G1, 2D1J (the ;Fact

Stipulation<) 2  (?CF Doc. K 21)), relevant to Count :.
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2 @eferences to paragraphs in the Fact Stipulation will
be denoted as ;(P HHH.)<

,; For'ation o= S.8 and t>e S$,
This litigation concerns a plant built in >lsan, Korea
(the ;Plant<) to manufacture polycrystalline silicon, also
known as ;polysilicon,< a vital material used in the
production of solar wafers for solar cells. (P 1.) :n 2D11,
Sun?dison Products Singapore Pte. Ltd. (;Sun?dison
Singapore<) and Samsung Fine Chemicals Ltd. (;SFC,<
and collectively with its affiliates, ;Samsung<) formed
SMP as a joint venture under the laws of the @epublic

of Korea to ensure a supply of polysilicon in Korea. G

(P M.) The parties' Joint Fenture Agreement, dated Feb.
1O, 2D11, contemplated, inter alia, that (a) Sun?dison
Singapore or its affiliate would license to SMP the
technology necessary for SMP to build and operate
a polysilicon manufacturing plant, and (b) polysilicon
products manufactured by SMP would be sold only to
Sun?dison Singapore and SFC. (P J.) Sun?dison relied
on SFC to contribute employees to the joint venture,
secure financing, provide land within an existing Samsung
industrial complex on which to build the Plant, and
provide supplies (e.g., electricity, argon, nitrogen, water,
etc.) to the extent available to SFC at favorable rates. (P
1D.) Sun?dison contributed the technology, equipment,
Plant design, and certain knowledge, and -12  provided
training to SMP's employees so they could manufacture
polysilicon at the Plant. (P 11.) The manufacture of
polysilicon at the Plant is SMP's sole business, the Plant is
not presently operating, (P O), and SMP does not have any
other business or operations. (P 12.)

G :nitially, SFC and Sun?dison Singapore each held
ODQ of SMP's equity, but Sun?dison Singapore
currently owns E2.2OQ. (P M.)

:n connection with the joint venture, and among other
things, Sun?dison and SMP entered into the SLA. (P 1M.)
Among other things, Sun?dison granted SMP a license to
use certain polysilicon production technology to install,
operate and maintain the equipment at the Plant and
to design, construct, operate and maintain the Plant.
The SLA contains two provisions crucial to the current
dispute. (P 1O.) First, section L.2(a)(ii) includes an ipso
facto clause (the ;:pso Facto Clause<) that permits either
party to terminate the SLA if the other, inter alia, files
bankruptcy or is unable to pay its debts as they become

due. M  (P 21.) Second, section 11.R selects New York and
>.S. federal law as the governing law, without regard to

their conflict of laws principles. O  (P 22.)

M Section L.2(a)(ii) states:
(a) This Agreement may be terminated by either
Party upon written notice to the other Party:

...
(ii) :f (A) such other Party, any of its creditors
or any other eligible party files or commences
a proceeding for liquidation, bankruptcy,
receivership, reorgani=ation, rehabilitation,
composition or dissolution of such other Party
(and, in the case of any such proceeding brought
against such other Party, such proceeding has not
been stayed or dismissed within ninety (RD) days
after the filing thereof), or (B) such other Party is
unable to pay or has suspended payment of its debts
generally as they become due (except debts being
contested in good faith), or (C) the creditors of such
other Party have taken over its management, or (D)
the relevant financial institutions have suspended
the clearing house privileges of such other Party.

O Section 11.R states:
The validity of this Agreement, the construction
and enforcement of its terms and the interpretation
of the rights and duties of the Parties hereunder
shall be governed by the laws of the State of New
York and the Federal laws of the >nited States
applicable thereto without giving effect to the
conflicts of laws principles thereof. This Agreement
is not subject to the >nited Nations Convention on
Contracts for the :nternational Sale of Aoods.

B; 6>e Bankruptcy 8roceedings
SMP began a shut-down process for the Plant in March
2D1E and completed the shut-down in April 2D1E. (P GD.)
Bn April 21, 2D1E, Sun?dison, Sun?dison Singapore,
and certain affiliates (the ;Sun?dison Debtors<) each
commenced bankruptcy cases under chapter 11 of the
Bankruptcy Code. (P GD.) Two weeks later, on May
G, 2D1E, SMP filed an application for rehabilitation
under the @epublic of Korea's Debtor @ehabilitation and
Bankruptcy Act (;D@BA<) with the 21st Civil Division
of the >lsan District Court (the ;Korean Bankruptcy
Court<). Bn June 1G, 2D1E, the Korean Bankruptcy

Court issued an order (the ;Commencement Brder<) E

commencing the proceeding (the ;Korean Bankruptcy
Proceeding<), which remains pending in the Korean
Bankruptcy Court. (P G1.) The Commencement Brder
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appointed SMP's representative director to act as the
;custodian,< and fixed certain schedules relating to
the filing and inspection of claims and the filing of
a rehabilitation plan, but did not expressly grant any
relief -12!  to SMP such as a stay of creditor actions.
As of the date of the commencement of the Korean
Bankruptcy Proceeding, the SLA was an executory
contract in full force and effect. (See PP G2, GM.)
Sun?dison, Sun?dison Singapore and M?MC Pasadena,
:nc., another Sun?dison Debtor, each filed a proof of
claim against SMP in the Korean Bankruptcy Proceeding.
(P GG.)

E A copy of the Commencement Brder translated into
?nglish is attached as ?xhibit B to the Declaration of
Marshall R. 6ing in Support of Defendant–Intervenor's
Motion for Partial Judgment on the Pleadings or, in
the Alternative, for Partial Summary Judgment, dated
July G1, 2D1J (?CF Doc. K 1R).

Bn August 2E, 2D1E, the Sun?dison Debtors filed a
motion (the ;Sale Motion<) for an order approving,

inter alia, the sale of their solar materials business, J

which included their assets pertaining to SMP. ACL
acted as the stalking horse bidder for the sale, and the
Sale Motion sought approval of an agreement between
Sun?dison and ACL (the ;Stalking Horse Agreement<)
to sell the assets to ACL. >nder the Stalking Horse
Agreement, Sun?dison was required to reject the SLA
and ;take such actions in Korea or the >nited States as
[ACL] may reasonably request to terminate the [SLA]
(including exercising their contractual rights, pursuant
to and in accordance with the terms and conditions of
such agreement), and in connection with such termination,
exercise any rights under the [SLA] to require SMP to
promptly return all proprietary information, technology,
equipment and other licensed assets to Sellers and
take no actions inconsistent with the exercise of such
termination....< (P GO.)

J See De7tors' Motion For (I) An Order (A) Approving
8he Bidding Procedures For 8he Sale Of 8he Solar
Materials Business, (B) Esta7lishing 8he 9otice
Procedures And Approving 8he Form And Manner Of
9otice 8hereof, (C) Approving Procedures For 8he
Assumption And Assignment Of Certain E:ecutory
Contracts And Une:pired Leases, (D) Scheduling
A Sale Hearing, And (E) Granting Related Relief
And (II) An Order (A) Approving 8he Sale Of
8he Solar Materials Business Free And Clear Of All

Liens, Claims, Encum7rances, And Other Interests,
(B) Approving 8he Assumption And Assignment Of
Certain E:ecutory Contracts And Une:pired Leases
Related 8hereto, And (C) Granting Related Relief,
dated Aug. 2E, 2D1E (?CF Main Case Doc. K 1DJ2).

SMP received proper notice of the Sale Motion, (P
GO), and in fact, filed a reservation of rights objecting
to the proposed sale (;SMP Sale Bbjection<). (P GE.)
Bn Bctober 2O, 2D1E, the Court entered an order that
approved the Sale Motion and Stalking Horse Agreement,
and adjourned the SMP Sale Bbjection. (See Order (I)
Authori;ing the Sale of Solar Materials Business Free and
Clear of all Liens, Claims, Encum7rances, and Interests<
(II) Approving the Assumption and Assignment of Certain
E:ecutory Contracts and Une:pired Leases< and (III)
Granting Related Relief, signed Bct. 2M, 2D1E (?CF Main
Case Doc. K 1MEE).)

Following Court-ordered mediation, the Court signed an
order approving a settlement agreement that resolved
the SMP Sale Bbjection (the ;Settlement Agreement<).
(See Stipulated Order Approving Settlement Agreement,

signed March 2J, 2D1J L  (?CF Main Case Doc. K
2EOJ).) The Settlement Agreement permitted the sale to
go forward while preserving the issue now before the
Court. Among other things, the Settlement Agreement
required Sun?dison to send a notice terminating the SLA
in accordance with the terms of the SLA. Sun?dison, ACL
and SMP ;acknowledge and agree that SMP's rights to
contest and challenge [Sun?dison's] rights to terminate
[the SLA] are hereby fully preserved.< (Settlement
Agreement at P J.) SMP could challenge the termination
either in this Court or pursuant to arbitration under the
SLA. (Id.) :n consideration for these and other agreements
contained in the Settlement Agreement, Sun?dison -12"
agreed to pay SMP SO million. (Id. at P G.) Bn March 22,
2D1J, the Korean Bankruptcy Court also approved the
Settlement Agreement. (P GJ.)

L A copy of the Settlement Agreement is annexed as an
exhibit to the stipulation.

C; 6>e 6er'ination and t>is ,d?ersary 8roceeding
Sun?dison transmitted the termination notice to SMP in
accordance with the Settlement Agreement on or about
March GD, 2D1J (the ;Termination Notice<). (P GR.) The
Termination Notice invoked the :pso Facto Clause stating
that Sun?dison was terminating the SLA ;as a result of
SMP's pending rehabilitation proceeding and its failure to
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pay debts generally as they come due.< :t also warned that
any unauthori=ed use or attempt to use the intellectual
property specified in the SLA would result in immediate
action by Sun?dison and any use of the proprietary
equipment that was covered by Sun?dison patents would
constitute a willful infringement of Sun?dison's patent
rights. (P GR.) SMP received the Termination Notice in
>lsan, Korea on March G1, 2D1J (Korean Standard
Time). (P GR.)

Post-termination, SMP filed a petition in this Court for
recognition of the Korean Bankruptcy Proceeding under
Chapter 1O of the Bankruptcy Code on May 1, 2D1J.
(See In re SMP Ltd., Case No. 1JH111R2 (SMB).) The
Court granted recognition of the Korean Bankruptcy
Proceeding as a ;foreign main proceeding< pursuant to
11 >.S.C. N 1O1J(b)(1) on June 1O, 2D1J. (See Order
Granting Recognition and Relief in Aid of a Foreign Main
Proceeding, dated June 1O, 2D1J (;@ecognition Brder<)
(?CF Case No. 1JH111R2 Doc. K G1).) The text of the
@ecognition Brder engendered disagreement regarding
the language granting comity to the Korean Bankruptcy
Proceeding undoubtedly in anticipation of the pending
dispute. As reflected by the deletions and interlineations to
paragraph M of the @ecognition Brder, comity was granted
to the Commencement Brder only to the extent necessary
to support the findings in the @ecognition Brder.

Forgoing the arbitration option, SMP commenced
this adversary proceeding in this Court on May 1,
2D1J. Count : of the Complaint seeks a judgment
declaring the SLA's :pso Facto Clause unenforceable and
Sun?dison's Termination Notice invalid. (Complaint at P
MJ.) According to SMP, Korean law renders ipso facto
provisions in executory contracts unenforceable against a
debtor in a Korean rehabilitation proceeding. (Id. at P GR.)
As a result, once the Commencement Brder was entered in
SMP's Korean Bankruptcy Proceeding, Sun?dison could
not exercise its right to terminate the SLA pursuant to the
:pso Facto Clause. (Id. at P MD.)

ACL moved for partial summary judgment on Count : on

July G1, 2D1J. R  (See GCL Motion.) ACL contends that
a federal court must apply the choice of law rules of the
state in which it sits, and New York's choice of law rules
require a court to honor a governing law provision in a
contract absent fraud or overreaching. (Id. at JH1D.) The
SLA specifies that it is to be governed by New York law,

and ipso facto clauses are enforceable in New York. (Id.
at 1DH1G.)

R Alternatively, the GCL Motion sought judgment on
the pleadings as to Count :. :n light of the factual
record developed outside of the pleadings and the
Court's disposition of the cross-motions for partial
summary judgment, the Court does not address
ACL's motion for judgment on the pleadings.

SMP cross-moved for partial summary judgment on
Count : on August 1M, 2D1J. (See SMP Motion.) Taking
a different view, SMP argues that the Court should not
look to New York law to decide the matter, and instead,
should apply Korean -12(  insolvency law, which renders
ipso facto provisions in bilateral or executory contracts
unenforceable against a Korean debtor. (Id. at RH1G.)
According to SMP, principles of comity mandate that
this Court give effect to the Commencement Brder
and apply Korean law. (Id. at 1RH2R.) :n support of
its argument regarding Korean insolvency law, SMP
provided declarations by an expert in Korean insolvency
law. (See Declaration of Chiyong Rim Regarding 6orean
Law Governing the 6orean Law Dispute, dated Aug. 1M,
2D1J (;Rim Declaration<) (?CF Doc. K 2R) and Redacted
Supplemental Declaration of Chiyong Rim Regarding
6orean Law Governing the 6orean Law Dispute, dated
Sept. O, 2D1J (?CF Doc. K GR).) ACL responded, inter
alia, that even if Korean law governed, the :pso Facto
Clause was not automatically unenforceable, and instead,
depended on an inquiry into the facts and circumstances
surrounding the termination. (GCL's (I) Reply in Support
of its Motion for Partial Judgment on the Pleadings or, in
the Alternative, for Partial Summary Judgment and (II)
Opposition to SMP's Cross–Motion for Partial Summary
Judgment, dated Aug. 2L, 2D1J (;GCL Reply<), at 11H
1L (?CF Doc. K G2).) ACL also supplied an expert
declaration in support of its position. (See Declaration
of Eun=ai Lee in Support of GCL's Opposition to SMP's
Motion Regarding 6orean Law, dated Aug. 2L, 2D1J (;Lee
Declaration<) (?CF Doc. K GG).)

The Court heard oral argument on September 2L, 2D1J

and reserved decision. 1D  Although SMP appears to have
the stronger argument concerning Korean insolvency law
regardless of which test is applied, the Court does not
decide the question in light of its disposition of the cross-
motions.
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1D SMP filed an unauthori=ed sur-reply after the hearing
in the form of a letter, (Letter from Jane >anLare, Es?.
to the Court, dated Bct. 2, 2D1J (?CF Doc. K MJ)),
to which ACL objected but also responded. (Letter
from Marshall R. 6ing, Es?. to the Court, dated Bct. G,
2D1J (?CF Doc. K MR).) The Court has not considered
either post-hearing submission.

3#SC4SS#02

,; 2e% 9ork $a%
[1]  [2] But for the arguments relating to the effect of

the Commencement Brder, the resolution of this dispute
would be simple and straight forward. First, a federal
court sitting in diversity jurisdiction must apply the
substantive law of the state in which it sits, including
that state's choice of law rules, 6la:on Co. v. Stentor
Elec. Mfg. Co., Inc., G1G >.S. MLJ, MRE, E1 S.Ct. 1D2D,
LO L.?d. 1MJJ (1RM1), and consequently, a bankruptcy
court must apply New York's choice of law rules unless
a ;significant federal policy< calls for the application of a
federal conflicts rule. Geron v. Seyfarth Shaw LLP (In re
8helen LLP), JGE F.Gd 21G, 21R (2d Cir. 2D1G) (citations
omitted), answering different certified ?uestion, 2M N.Y.Gd
1E, RRO N.Y.S.2d OGM, 2D N.?.Gd 2EM (2D1M); Harrison
v. 9ew Jersey Cmty. Bank (In re Jesup @ Lamont, Inc.),
ODJ B.@. MO2, MJO (Bankr. S.D.N.Y. 2D1M) (;To perform
a choice of law analysis, a bankruptcy court ordinarily
applies the choice of law rules of the state in which it is
located.<) (citations omitted).

[3] Here, the parties selected New York as the governing

law without regard to its conflict of law rules. 11  >nder
N.Y. A?N. BBL:A. LAW N OH1MD1 (McKinney 2D1J)
(;ABL N OH1MD1<), ;parties to any contract ... arising
out of a transaction covering in the aggregate not less
than two hundred -12)  fifty thousand dollars ... may
agree that [New York law] shall govern their rights and
duties in whole or in part, whether or not such contract ...
bears a reasonable relation to [New York].< Where the
parties' contract selects New York law and, as here, the
amounts involved meet the monetary threshold under
ABL N OH1MD1, the Court must abjure a conflicts analysis
or consider foreign law or foreign public policy, and
must instead apply New York substantive law. IRB–Brasil
Resseguros, S.A. v. Inepar Invs., S.A., 2D N.Y.Gd G1D, ROL
N.Y.S.2d ELR, RL2 N.?.2d EDR, E12 (2D12) (The ;plain
language of Aeneral Bbligations Law N OH1MD1 dictates
that New York substantive law applies when parties

include an ordinary New York choice-of-law provision<
and ;[e]xpress contract language excluding New York's
conflict-of-law principles is not necessary.<), cert. denied,
HHH >.S. HHHH, 1GG S.Ct. 2GRE, 1LO L.?d.2d 11DO (2D1G).

11 As discussed in the succeeding text, the SLA also
selected federal conflict principles but SMP did not
identify or discuss any.

ABL N OH1MD1 promotes the public policy of New York.
:t recogni=es that parties select New York law because
its commercial law is better developed and predictable,
it promotes New York's reputation as a center of
international commerce and any conflicts analysis would
only serve to frustrate their desire for greater certainty.
See Innovative BioDefense, Inc. v. >SP 8echs., Inc., No.
12 Civ. GJ1D(?@), 2D1G WL GGLRDDL, at TM (S.D.N.Y.
July G, 2D1G) (>nder ABL N OH1MD1, ;the parties' choice
of law provision is enforceable, unless procured by fraud
or overreaching, even if, under a traditional choice-of-
law analysis, the application of New York law would
violate a fundamental public policy of another, more
interested jurisdiction.<); Lehman Bros. Commercial Corp.
v. Minmetals Int'l 9on–Ferrous Metals 8rading Co., 1JR
F.Supp.2d 11L, 1GL (S.D.N.Y. 2DDD) (;Although the
public policy behind China's licensing requirements is no
doubt strong, [ABL N OH1MD1] implicates other policies
that are vitally important not only to contracting parties
but also to the international community.<); Supply @ Bldg.
Co. v. Estee Lauder Int'l, Inc., No. RO Civ. L1GE (@CC),
2DDD WL 22GLGL, at T2HG (S.D.N.Y. Feb. 2O, 2DDD)
(contract meeting the requirements of ABL N OH1MD1 and
containing a New York choice of law provision mandated
application of New York substantive law notwithstanding
argument that application of New York law would violate
Kuwaiti public policy); see also IRB–Brasil Resseguros,
ROL N.Y.S.2d ELR, RL2 N.?.2d at E12 (;:t strains credulity
that the parties would have chosen to leave the question
of the applicable substantive law unanswered and would
have desired a court to engage in a complicated conflict-
of-laws analysis, delaying resolution of any dispute and
increasing litigation expenses.<).

[ ] Second, ipso facto clauses are enforceable under New
York law absent fraud, collusion or overreaching. A.F.M.
Rest., Inc. v. Austern, GO N.Y.2d E1D, GEM N.Y.S.2d ODD,
G2M N.?.2d 1MR, 1OD, 1OG (1RJM) (following the dismissal
of the tenant's bankruptcy, ipso facto clause allowing
a landlord to terminate a commercial lease upon the
filing of a bankruptcy petition by, or against, a tenant
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was enforceable absent fraud, collusion or overreaching
by the landlord); Murray Realty Co. v. Regal Shoe
Co., 2EO N.Y. GG2, 1RG N.?. 1EM, 1EO (1RGM) (enforcing
ipso facto clause in a lease); First 9ationwide Bank v.
Brookhaven Realty Assocs., 22G A.D.2d E1L, EGJ N.Y.S.2d
M1L, M21 (;Bnce the bankruptcy proceeding terminated[,]
the enforceability of that [ipso facto ] clause was to be
determined by State law and the contract between the
parties.<), leave to appeal dismissed, LL N.Y.2d REG, EMJ
N.Y.S.2d J1O, EJD N.?.2d 1GMJ (1RRE).

-12*  SMP's reliance on dicta in 151 A. Assocs. v.
Printsiples Fa7ric Corp., R2 A.D.2d JE, MOR N.Y.S.2d
EDO (1RLG), aff'd, E1 N.Y.2d JG2, MJ2 N.Y.S.2d RDR, MED
N.?.2d 1GMM (1RLM), (SMP Motion at 2L), to support the
contrary argument, is misplaced. The dispute in Printsiples
was whether the purchase of a company's unsecured
claims by a third party, and transfer of equity to the same
third party, constituted an ;arrangement< triggering an
ipso facto clause in a commercial lease. Printsiples, MOR
N.Y.S.2d at EDOHDJ. Three of the five justices concluded
that it did not. Id. at EDEHDJ. :n dicta, the majority
added that while section GEO(e)(1) of the Bankruptcy

Code 12  did not apply because the company was not in
bankruptcy, that provision nonetheless showed Congress'
intent ;that an executory contract or unexpired lease
not be terminated solely because of a lease forfeiture
provision. :f such a clause is not to be given effect after
the commencement of a bankruptcy proceeding, there can
be even less justification for doing so in the absence of a
proceeding.< Id. at EDJ.

12 Section GEO(e)(1) of the Bankruptcy Code provides:
Notwithstanding a provision in an executory
contract or unexpired lease, or in applicable law,
an executory contract or unexpired lease of the
debtor may not be terminated or modified, and
any right or obligation under such contract or lease
may not be terminated or modified, at any time
after the commencement of the case solely because
of a provision in such contract or lease that is
conditioned onI

(A) the insolvency or financial condition of the
debtor at any time before the closing of the
case;

(B) the commencement of a case under this title;
or

(C) the appointment of or taking possession by a
trustee in a case under this title or a custodian
before such commencement.

11 >.S.C. N GEO(e)(1).

Two justices dissented. :n addition to concluding that
the events constituted an ;arrangement,< id. at E11, they
rejected the majority's invocation of federal bankruptcy
law because no bankruptcy petition had been filed. Id.
The Court of Appeals affirmed the Appellate Division's
judgment but did not endorse its dicta. The Court
concluded, as did the Appellate Division, that the
;arrangement< did not trigger the ipso facto clause. MJ2
N.Y.S.2d RDR, MED N.?.2d at 1GMO. :t did not mention
federal bankruptcy law.

As the Printsiples dissent argued, the Appellate Division's
dicta regarding the effect of Bankruptcy Code N GEO(e)
(1) was misplaced. No court has cited Printsiples for
the proposition that ipso facto clauses are unenforceable

outside of bankruptcy, 1G  and two reported decisions by
bankruptcy courts in this circuit have disagreed with the
Printsiples dicta. See Comp III, Inc. v. Computerland Corp.
(In re Comp III, Inc.), 1GE B.@. EGE, EGLHGR (Bankr.
S.D.N.Y. 1RR2) (;The plaintiffs invite me to apply the
Printsiples reasoning to the facts of this case as a matter
of public policy. However enticing the invitation, : must
decline, as : am of the view that where an executory
contract has been terminated in accordance with its terms
prior to bankruptcy, section GEO(e)(1) does not authori=e
the bankruptcy court to reach beyond the veil of the
petition to reinstate the contract.<) (Bro=man, J.); -13+
In re Gordon Car @ 8ruck Rental, Inc., OR B.@. ROE,
RED (Bankr. N.D.N.Y. 1RLO) (construing the pertinent
language in Printsiples as dicta and declining to adopt it).

1G The only decision affirmatively citing the majority
decision in Printsiples that this Court could locate
was Greene 8echs. Inc. v. Atoma Int'l of Am. Inc.,
which cited it for the uncontroversial proposition that
section GEO(e)(1) of the Bankruptcy Code precludes
;the termination of an executory contract solely by
operation of an ipso facto clause that terminates the
contract automatically in the event of bankruptcy.<
2RE A.D.2d ERO, JMO N.Y.S.2d 2M2, 2MGHMM (2DD2)
(emphasis omitted).

Accordingly, under New York law, the :pso Facto Clause

is enforceable. 1M

1M At oral argument, SMP argued that New York's
choice of law rules should not preclude SMP
from relying on Korean law because the Settlement
Agreement merely established a procedure, the
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parties reserved their rights, and SMP could have
initiated a proceeding in Korea at an earlier time
to resolve the question, and presumably, avoid New
York's conflict of laws rule. (8ranscript of BCDEC17
H'rg (;BCDEC17 8r.<) at EL:LHJ1:1R (?CF Doc. K ML).)
While : agree that SMP preserved its rights, it does
not follow that : should disregard New York law and
apply Korean law or that SMP was somehow blind-
sided. The prospect of Sun?dison's termination of the
SLA dated back to the Stalking Horse Agreement,
but SMP did not seek relief from the termination
in the Korean Bankruptcy Court at that time or
at any subsequent time. Moreover, by the time the
parties entered into the Settlement Agreement, it was
clear that Sun?dison intended to terminate the SLA.
SMP nonetheless agreed to litigate the validity of any
termination in this forum or in an arbitration, and
ultimately selected this forum. SMP's counsel knew or
should have known that this Court would be bound
to apply New York's choice of law rules under 6la:on
Co. v. Stentor Elec. Mfg. Co., G1G >.S. at MRE, E1 S.Ct.
1D2D. Notably, the Termination Agreement did not
modify the governing law provision in the SLA.

B; Federal $a% and Co'ity
[!] The SLA's choice of law provision referred to ;Federal

laws of the >nited States< in addition to New York law.
(P 22.) That provision, however, excluded consideration of
federal choice of law rules, and moreover, SMP has not
identified a different federal choice of law rule or argued
that the :pso Facto Clause would be treated differently
under federal law. Furthermore, the Sun?dison Debtors
had the statutory right to exercise the termination right
under the :pso Facto Clause as the statutory successors
to Sun?dison. See 11 >.S.C. N OM1(a). Bankruptcy Code
N GEG(b) permitted the Sun?dison Debtors to engage
in a transaction outside of the ordinary course of
business after notice and a hearing. The Court approved
the termination of the SLA twice, albeit subject to
SMP's rights. The Stalking Horse Agreement included a
provision that required Sun?dison to terminate the SLA.
The Court approved the agreement and the sale pursuant
to 11 >.S.C. N GEG(b). The Court again authori=ed the
termination when it approved the Settlement Agreement,
which required Sun?dison to send the Termination
Notice. :nstead of pointing to any specific federal law
or principle, SMP blends the contractual reference to
;Federal laws< into its argument that federal principles of
comity should override the SLA's choice of law provision.
(See, e.g., SMP Motion at 2J (;The Court's consideration
of Korean law is even more appropriate here where ...

the SLA's choice of law provision includes both New
York and federal laws. Thus, even if the governing law
clause did have some bearing on the Court's power grant
comityIwhich it does notIthis express provision for
the applicability of 9Federal laws' plainly permits the
application of federal law regarding comity.<) (emphasis
in original).)

["]  [(]  [)] Comity ;is neither a matter of absolute
obligation, on the one hand, nor of mere courtesy and
good will upon the other. But it is the recognition which
one nation allows within its territory to the legislative,
executive or judicial acts of another nation, having due
regard both to international duty and convenience, and to
the rights of its own citi=ens or of other persons who are
under the protection of its laws.< Hilton v. Guyot, 1OR >.S.
11G, 1EGHEM, 1E S.Ct. 1GR, MD L.?d. RO (1LRO). There are
two aspects to the doctrine of comity, -131  abstention
and choice of laws, sometimes referred to respectively
as ;comity among courts< and ;comity among nations.<
See Ma:well Commc'n Corp. plc v. Societe Generale (In
re Ma:well Commc'n Corp. plc), RG F.Gd 1DGE, 1DMJ
(2d Cir. 1RRE). The Second Circuit has explained comity
abstention in favor of a foreign bankruptcy proceeding in
the following manner:

>.S. courts should ordinarily decline to adjudicate
creditor claims that are the subject of a foreign
bankruptcy proceeding. ;Since 9[t]he equitable and
orderly distribution of a debtor's property requires
assembling all claims against the limited assets in a
single proceeding,U American courts regularly defer to
such actions.< Finan; AG, 1R2 F.Gd at 2ME (?uoting
>ictri: S.S. Co., S.A. v. Salen Dry Cargo A.B., L2O F.2d
JDR, J1GH1M (2d Cir.1RLJ)); Allstate Life Ins. Co., RRM
F.2d at RRR. :n such cases, deference to the foreign court
is appropriate so long as the foreign proceedings are
procedurally fair and (consistent with the principles of
Lord Mansfield's holding) do not contravene the laws
or public policy of the >nited States.< Cunard S.S. Co.
Ltd. v. Salen Reefer Servs. AB, JJG F.2d MO2, MOJHOR (2d
Cir.1RLO).

JP Morgan Chase Bank v. Altos Hornos de Me:ico, S.A.
de C.>., M12 F.Gd M1L, M2M (2d Cir. 2DDO).

[*]  [1+] Abstention comity, or ;comity among courts,<
is concerned with which court should decide the parties'
rights, and relatedly, whether a >.S. court should
enforce a foreign bankruptcy court's order relating to
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the debtor's assets or the adjudication of a creditor's
claims. Abstention comity aims to prevent an ;end-run<
around the foreign bankruptcy proceeding, see id. at
M2J; Oui Fin. LLC v. Dellar, No. 12 Civ. JJMM(@A),
2D1G WL OOELJG2, at T1D (S.D.N.Y. Bct. R, 2D1G), by
a creditor seeking to collect a claim against a foreign
debtor through a >.S. court proceeding instead of through
the foreign bankruptcy case. See JP Morgan, M12 F.Gd
at M2JH2R (abstaining from deciding a collection action
in favor of a Mexican bankruptcy proceeding to resolve
claim despite New York forum selection and choice of
law clauses in the loan agreement); Finan; AG Furich v.
Banco Economico S.A., 1R2 F.2d 2MD, 2MEHOD (2d Cir.
1RRR) (abstaining in an action brought by noteholder
for payment from guarantor where guarantor was in
a Bra=ilian bankruptcy proceeding); Allstate Life Ins.
Co. v. Linter Grp. Ltd., RRM F.2d RRE, RRLH1DDD (2d
Cir.) (abstaining in securities actions brought by holders
of indentures against an Austrian issuer subject to a
Australian bankruptcy proceeding despite New York
forum selection and choice of law provisions in the
indenture agreement), cert. denied, O1D >.S. RMO, 11M S.Ct.
GLE, 12E L.?d.2d GGM (1RRG); >ictri: S.S. Co., S.A. v.
Salen Dry Cargo A.B., L2O F.2d JDR, J1GH1O (2d Cir. 1RLJ)
(vacating attachment obtained by creditor against a party
in a Swedish bankruptcy proceeding, and explaining that
the Court would ;not aid [the creditor's] effort to evade
the writ of the Swedish bankruptcy court<); Cunard S.S.
Co. Ltd. v. Salen Reefer Servs. AB, JJG F.2d MO2, MOEH
ED (2d Cir. 1RLO) (same); Oui Fin. LLC v. Dellar, 2D1G
WL OOELJG2, at T1DH12 (abstaining in an action asserting
breach of contract and fraud claims against a non-debtor
guarantor based on a French debtor's failure to pay a
promissory note because it was an ;end-run< around the
foreign bankruptcy proceeding); Eco7an Fin. Ltd. v. Grupo
Acerero del 9orte, S.A. de C.>., 1DL F.Supp.2d GMR, GO1H
OM (S.D.N.Y. 2DDD) (abstaining in an action to collect
on past-due promissory notes against debtors in Mexican
bankruptcy proceedings), aff'd, 2 Fed.Appx. LD (2d Cir.),
cert. denied, OGM >.S. L1M, 122 S.Ct. GR, 1O1 L.?d.2d 12
(2DD1).

SMP is not asking this Court to defer to the Korean
Bankruptcy Court to decide -132  the validity of the
termination notice, and confirmed during oral argument
that it was not seeking abstention and wanted me to decide
the issue. (BCDEC17 8r. at EM:LH11.) Furthermore, both
this Court and the Korean Bankruptcy Court approved
the Settlement Agreement under which SMP agreed to

bring its challenge to the Termination Notice in this Court
or before arbitrators in accordance with the SLA, and
SMP brought it here. Accordingly, there is no effort
to make an ;end-run< around the Korean Bankruptcy
Proceeding. Nor is any party seeking to collect a claim.
Although Sun?dison did file a claim in the Korean
Bankruptcy Proceeding, SMP has not contended that the
claim resolution process will implicate the validity of the
termination. :nstead, SMP is asking the Court to grant
comity to the Commencement Brder, a subject to which :
will return shortly.

[11] As noted, the other branch of comity concerns choice
of law, or ;comity among nations,< and can limit the
reach of domestic law to conduct occurring abroad. See
Ma:well, RG F.Gd at 1DMJ. SMP submits that it is not
relying on comity as a principle to resolve the appropriate
choice of law, (see Reply in Further Support of SMP Ltd.'s
Cross Motion for Partial Summary Judgment, dated Sept.
O, 2D1J (;SMP Reply<), at E n. O (?CF Doc. K M1)), and
confirmed at oral argument that it did ;not believe that
this is a choice-of law-issue.< (BCDEC17 8r. at EO:O.)

:n fact, this is precisely what it is. SMP argues that
the Court should grant comity to the Commencement
Brder by which it means give extraterritorial effect to all
of the Korean insolvency law. :t cites several cases in
support of this proposition, but they are distinguishable.
For example, in In re Dae7o Int'l Shipping Co., OMG
B.@. MJ (Bankr. S.D.N.Y. 2D1O), Daebo commenced
a bankruptcy proceeding in Korea pursuant to the
D@BA. The D@BA authori=es a Korean court to
issue a stay order preventing creditors from executing
against the debtor's assets or taking actions to collect
their claims against the debtor. Id. at MR. The Korean
bankruptcy court issued such an order in accordance
with the D@BA that e:pressly stayed creditors from
enforcing or executing on their rehabilitation claims
pending the court's determination of Daebo's application
to commence rehabilitation proceedings. Id. at OD.

Five Daebo creditors subsequently filed maritime
attachment proceedings in Louisiana federal district
court against a vessel, the T@AD?@, to obtain ?uasi�
in�rem jurisdiction to litigate their unsecured claims
against Daebo. Id. at ODHO1. After the Louisiana federal
district court declined to vacate the attachments, Daebo
commenced a chapter 1O case in this district, and sought
an order vacating the attachments. Id. at O2. The principle
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issue was whether Daebo owned or merely leased the
T@AD?@. The T@AD?@ was ostensibly leased to Daebo
pursuant to a sale-and-leaseback transaction, but the
attaching creditors argued that the transaction was a
secured loan and Daebo was the true owner of the
T@AD?@. Id. The parties stipulated that the Bankruptcy
Court could decide the validity of the attachments. Id.
They further stipulated or agreed that the Korean stay
order barred any creditor from taking any action against
Daebo's assets, that the Korean court had worldwide
jurisdiction over Daebo's assets and its creditors' claims
although the attaching creditors subsequently insisted that
the stay order did not have effect outside of Korea, and
that to the extent that the T@AD?@ belonged to Daebo,
the attachments should be vacated. Id. at OG.

The Bankruptcy Court concluded that the D@BA and
the stay order were -133  ;clear,< the stay order had
worldwide effect, and it was consistent with the purposes
of chapter 1O to give them effect. Id. at OM. :t noted that
>.S. creditors could file claims in the Korean proceeding.
Id. :t next ruled that to the extent the attachments were
directed at Daebo's property, they were barred by the stay
order and the D@BA and should be lifted as a matter
of comity. Id. at OO. Since the attaching creditors agreed
that Daebo was the true owner of the T@AD?@, the
attachments had to be vacated in light of the stay order. Id.
Furthermore, it appeared to the Bankruptcy Court that
the Korean court was essentially treating the transaction
as a secured loan. Id. at OE. The Bankruptcy Court rejected
the attaching creditors' other theories, and vacated the
attachments. Id. at OR.

:n Dae7o, the Bankruptcy Court granted comity to a
specific Korean stay order that prevented creditors from
sei=ing the debtor's assets, and required them to file claims
in the Korean proceeding to effect a payment. This result
is entirely consistent with the principles underpinning
abstention comity. Bther cases cited by SMP in addition
to those already noted similarly granted comity to the
express orders of a foreign bankruptcy court that dealt
with the claims administered in the foreign proceeding.
See In re Metcalfe @ Mansfield Alt. Invs., M21 B.@.
ELO, ERLHJDD (Bankr. S.D.N.Y. 2D1D) (granting comity
to an approved Canadian plan of reorgani=ation that
specifically provided for third-party non-debtor releases);
Barclays Bank PLC v. 6emsley, RR2 N.Y.S.2d ED2, EDR
(N.Y. Sup. Ct. 2D1M) (granting comity to >.K. debtor's

discharge order, which ;by its terms, released [the debtor]
from all of his debts<).

:n contrast, the Commencement Brder appoints a
custodian and sets schedules but does not contain any
language that prevented Sun?dison from terminating the
SLA. SMP contends that the ;silent< Commencement
Brder automatically sweeps in every aspect of Korean
insolvency law, this Court must apply Korean insolvency

law, including Korean common law, 1O

Matthew Kaslow
RDD2DD-DDDOD V LWGW2D1L DO:M1:2J

See @im Declaration at P 1O (;>nlike the >nited
States Bankruptcy Code, [Korean bankruptcy
law] does not have an express provision on the
enforceability of a bankruptcy termination clause.<).

 and invalidate the Termination Notice because the
Korean custodian wants to perform the SLA. This
argument raises an interesting question. At oral argument,
the Court asked SMP's counsel whether, if the situation
were reversed, Korean law would preclude Sun?dison
from assuming the SLA if the Korean custodian
wanted to terminate it. (BCDEC17 8r. at E2:11H1J;
E2:2DHEG:1.) >ltimately, SMP's counsel confirmed that
notwithstanding >.S. bankruptcy and New York law,
this Court should recogni=e the Korean custodian's right
triggered by, but not mentioned in, the Commencement
Brder, to make the decision to perform or terminate the
SLA granted under Korean law. (BCDEC17 8r. at EJ:JH2M.)

1O See Rim Declaration at P 1O (;>nlike the >nited
States Bankruptcy Code, [Korean bankruptcy law]
does not have an express provision on the
enforceability of a bankruptcy termination clause.<).

SMP has not provided support for the remarkable
proposition that SMP's Korean Bankruptcy Proceeding
sweeps in the entirety of Korean insolvency law under
principles of international comity, and trumps >.S.
bankruptcy and state law. Dae7o, which it cites for this
proposition, (see SMP Reply at E), did not so hold; it
granted comity to the D@BA to the extent the D@BA
authori=ed the issuance of the stay order. Moreover, the
parties selected New York law to govern their contractual
rights, and the application of Korean law ignores that
choice and their presumed expectations. As the ?nglish
High Court recently observed in a case involving similar
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facts and issues regarding the effect of Korean insolvency
law on an ipso facto -13  clause valid under ?nglish
law, while the parties ;might have expected that a
Korean court would apply Korean insolvency law to
the insolvency of the Company, they might have been
very surprised to find that an ?nglish court would apply
Korean insolvency law to the substantive rights of the
parties under a contract which they had agreed should be
governed by ?nglish law.< In re Pan Ocean Co. Ltd [2D1M]

?WHC 211M (Ch), at P 112, 2D1M WL 2LDJLJG (2D1M). 1E

1E The Westlaw report does not include the paragraph
numbers that appear in the printed decision. The

printed version of the opinion is annexed to the Lee
Declaration as ?xhibit :.

For the reasons stated, : decline in the exercise of
discretion to grant comity to the Commencement Brder
to the extent advocated by SMP. Accordingly, ACL's
motion for partial summary judgment is granted, and
SMP's motion for partial summary judgment is denied.
Settle order on notice.

,ll Citations

OJJ B.@. 12D, EM Bankr.Ct.Dec. 2DR

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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583 B.R. 803
United States Bankruptcy Court, S.D. New York.

IN RE PLATINUM PARTNERS VALUE

ARBITRAGE FUND L.P. (In Official Liquidation), 1

et al., Debtors in Foreign Proceedings.

1 The last four digits of the United States
Tax Identification Number, or similar foreign
identification number, as applicable, follow in
parentheses: Platinum Partners Value Arbitrage
Fund L.P. (in Official Liquidation) (1954); Platinum
Partners Value Arbitrage Fund (International) Ltd.
(in Official Liquidation) (2356); and Platinum
Partners Value Arbitrage Intermediate Fund Ltd.
(in Official Liquidation) (9530).

Case No. 16–12925 (SCC) (Jointly Administered)
|

Signed 04/17/2018

Synopsis
Background: Foreign representatives of debtors in
Cayman Islands liquidation proceedings recognized under
Chapter 15 as foreign main proceedings filed motion for
order directing business that had provided audit services
to funds to comply with subpoena to produce documents.

Holdings: The Bankruptcy Court, Shelley C. Chapman, J.,
held that:

[1] documents were “necessary” to foreign representatives'
investigation of the funds' affairs, and

[2] arbitration provisions of engagement letter did
not preclude foreign representatives from seeking pre-
litigation discovery of documents from auditor.

Motion granted.

West Headnotes (9)

[1] Bankruptcy
Cases Ancillary to Foreign Proceedings

Comity plays a significant role in cross-border
insolvency proceedings.

Cases that cite this headnote

[2] Courts
Comity between courts of different

countries

International Law
Public policy and comity in general

Comity, in the legal sense, is neither a matter
of absolute obligation, on the one hand, nor of
mere courtesy and good will, upon the other,
but it is the recognition which one nation
allows within its territory to the legislative,
executive or judicial acts of another nation,
having due regard both to international duty
and convenience, and to the rights of its own
citizens, or of other persons who are under the
protection of its laws.

Cases that cite this headnote

[3] Bankruptcy
Cases Ancillary to Foreign Proceedings

Chapter 15 provides courts with broad,
flexible, and pragmatic rules to fashion relief
that is largely discretionary and turns on
subjective factors that embody principals of
comity. 11 U.S.C.A. §§ 1507, 1509, 1519, 1521.

Cases that cite this headnote

[4] Bankruptcy
Cases Ancillary to Foreign Proceedings

One of the main purposes of Chapter 15
is to assist a foreign representative in the
administration of the foreign estate, and Rule
2004 proceedings are one of the mechanisms
by which bankruptcy courts provide such
assistance. Fed. R. Bankr. P. 2004.

Cases that cite this headnote

[5] Bankruptcy
Compelling attendance
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The language of Rule 2004 is permissive
and in the proper context the bankruptcy
court may authorize the examination of third
parties that possess knowledge of the debtor's
acts, conduct, liabilities or financial condition
which relate to the administration of the
bankruptcy estate. Fed. R. Bankr. P. 2004.

Cases that cite this headnote

[$] Bankruptcy
Cases Ancillary to Foreign Proceedings

Bankruptcy
Production of documents

@ocuments concerning investment funds that
were debtors in Cayman Islands liquidation
proceedings recognized under Chapter 15
as foreign main proceedings, which foreign
representatives sought from business that
had provided audit services to funds,
were “necessary” to foreign representatives'
investigation of the funds' affairs, within
meaning of Chapter 15 provision enabling
foreign representative to take broad discovery
concerning property and affairs of foreign
debtorA auditor was uniquely situated to
provide information about the funds' financial
affairs for the years leading up to the funds'
liquidations, discovery sought in the subpoena
was not impermissible under Cayman Islands
law, and auditor made no showing that
liquidators' discovery requests were unduly
burdensome. 11 U.S.C.A. § 1521(a)A Fed. R.
Bankr. P. 2004.

1 Cases that cite this headnote

[%] Bankruptcy
Cases Ancillary to Foreign Proceedings

Chapter 15 provision allowing the court
to grant appropriate relief at the request
of foreign representative providing for
“information concerning the debtor's assets,
affairs, rights, obligations or liabilities”
enables a foreign representative to take broad
discovery concerning the property and affairs
of a debtor. 11 U.S.C.A. § 1521(a)(4).

Cases that cite this headnote

[&] Bankruptcy
Bxamination and @iscovery

International Law
Public policy and comity in general

Foreign discovery laws should be considered
for comity concerns, they are not
determinative of whether discovery should be
permitted under United States law.

Cases that cite this headnote

['] Bankruptcy
Cases Ancillary to Foreign Proceedings

Bankruptcy
Production of documents

Foreign representatives of debtors in Cayman
Islands liquidation proceedings recognized
under Chapter 15 as foreign main proceedings
were not precluded from seeking pre-litigation
discovery of documents from business that
had provided audit services to funds based on
arbitration provisions of engagement letter,
as there was no “dispute, controversy, or
claim” at issue that fell within parameters
of the arbitration clauses, rather, foreign
representatives were only seeking information
essential to an investigation of debtors'
financial affairs and the identification of
assets for the benefit of creditors. 11 U.S.C.A.
§ 1521A Fed. R. Bankr. P. 2004.

Cases that cite this headnote

(ttorneys and Law )ir*s

+&,4  CBWIS BAACH DAUFMAEE MI@@CBMISS
PCCC, 1F99 Pennsylvania Ave., EW, Suite G00,
Washington, @C 2000G, By: Jack B. Hordon, Bsq.,
Counsel for the Ciquidators of Platinum Partners Ialue
Arbitrage Fund (International) Cimited (in Official
Ciquidation)

HOCCAE@ J DEIHHT CCP, K1 West 52nd Street, Eew
Lork, EL 10019, By: Warren B. Hluck, Bsq., Counsel for
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the Ciquidators of the Platinum Partners Ialue Arbitrage
Fund C.P. (in Official Ciquidation)

STROOCD J STROOCD J CAIAE CCP, 1F0 Maiden
Cane, Eew Lork, EL 100KF, By: @avid M. Cheifetz, Bsq.
Counsel for CohnReznick CCP

-.-/0(123- 2.CISI/1 /1 -/4I/1
/) 4H. )/0.I51 0.60.S.14(4I7.S /)

6L(4I13- 6(041.0S 7.1430. (0BI40(5.
)312 8I14.01(4I/1(L9 LI-I4.2 )/0

(1 /02.0 C/-6.LLI15 C/H10.:1IC;
LL6 4/ C/-6L< =I4H ( S3B6/.1(
)/0 60/23C4I/1 /) 2/C3-.14S

SHBCCBL C. CHAPMAE, UEITB@ STATBS
BAEDRUPTCL JU@HB

4(BL. /) C/14.14S

I. BACDHROUE@...F05
A. The Platinum Funds...F05

B. Procedural History...F0G

C. The Funds' Relationship with CohnReznick...F07

II. APPCICABCB CAW...F09
+&,5  A. Chapter 15 of the Bankruptcy Code...F09

B. Other Provisions of the Bankruptcy Code and Rules
Pertaining to @iscovery...F10

III. @ISCUSSIOE...F11
A. Chapter 15 of the Bankruptcy Code Authorizes the
Court to Hrant the Relief Sought in the Motion...F11

1. There Are Eo Hrounds to @eny the Motion on the
Basis of Comity...F12

a. CohnReznick Has Eot @emonstrated That the
@iscovery Sought in the Subpoena Is Impermissible
under Cayman Caw...F12

b. Principles of Comity Support Hranting the
Motion...F15

2. CohnReznick's Additional Arguments Are
Unavailing...F1F

B. The Arbitration Provisions of the Bngagement Cetter
Are Eot Binding Because There is Eo “@ispute,
Controversy, or Claim” at Issue...F19

II. COECCUSIOE...F22
Before the Court is the motion (the “Motion”) of Margot
MacInnis and Eilani Perera (the “International Fund
Ciquidators”), the foreign representatives of Platinum
Partners Ienture Arbitrage Fund (International) Cimited
(in Official Ciquidation) (the “International Fund”), for
an order pursuant to 11 U.S.C. §§ 105(a), 542(e), and
1521(a) and Rule 2004 of the Federal Rules of Bankruptcy
Procedure, directing CohnReznick CCP (“CohnReznick”)
to comply with a subpoena to produce documents
served on August K1, 2017 (the “Subpoena”). Martin
Eicholas John Trott and Christopher Barnett Dennedy
(the “Master Fund Ciquidators,” and together with the
International Fund Ciquidators, the “Ciquidators”), the
duly appointed joint official liquidators and foreign
representatives of Platinum Partners Ialue Arbitrage
Fund C.P. (in Official Ciquidation) (the “Master
Fund”) filed a Joinder to the Motion (the “Joinder”).
CohnReznick filed a Memorandum of Caw in Opposition
to the Motion (the “Objection”).

The International Fund Ciquidators bring the Motion
in order to obtain records concerning the International
Fund, the Master Fund, and Platinum Partners Ialue
Arbitrage Intermediate Fund Ctd. (the “Intermediate
Fund” and collectively with the International Fund
and the Master Fund, the “Funds”) that are within
the possession of CohnReznick, which provided audit
services to the Funds for calendar years 2014 and 2015.
CohnReznick objects to the Motion and argues that it
need not comply with the Subpoena on the grounds that
(i) the Subpoena seeks documents that the Ciquidators
would be unable to obtain under applicable Cayman
law and (ii) the Subpoena impermissibly seeks “pre-suit
discovery” concerning potential claims that would fall
within the scope of the arbitration provisions in the
engagement letters between CohnReznick and the Funds.
Alternatively, if the Motion were granted, CohnReznick
argues that the Subpoena is overly broad and should be
narrowed substantially.



798

VIEWS FROM THE BENCH, 2018

In re Platinum Partners Value Arbitrage Fund L.P., 583 B.R. 803 (2018)

65 Bankr.Ct.Dec. 158

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. (

For the reasons set forth below, the Court will grant the
Motion and require CohnReznick to comply with the
Subpoena.

I> B(C;50/312

(> 4?e 6latinu* )unds
The Master Fund, a multi-strategy hedge fund that invests
and trades in U.S. and non-U.S. financial instruments and
other funds, assets, and holding companies, is a Cayman
Islands exempted limited partnership. The Master Fund
was established in or about 200K. By 2012, most of its
assets were highly illiquid and it was unable to honor
numerous redemption requests +&,$  from its investors
in a timely manner. In August 201G, following its failure
to honor numerous such requests, the Master Fund and
its offshore feeder fund, the International Fund, were
placed into liquidation by order of the Hrand Court of the

Cayman Islands (the “Hrand Court”). 2

2 Bach of the Funds is in liquidation pursuant to orders
of the Hrand Court (cause nos. FS@ 1K1 of 201G (AJJ)
(“Master Fund Ciquidation”), 11F of 201G (AJJ)
(“International Fund Ciquidation,”), and FS@ K0 of
2017 (AJJ) (the “Intermediate Fund Ciquidation” and
collectively with the Master Fund Ciquidation and
the International Fund Ciquidation, the “Cayman
Proceedings”).

The relationships between the Funds are as follows.
The Intermediate Fund, an exempted limited liability
company incorporated in the Cayman Islands and a
limited partner in the Master Fund, was to invest all of its
investable capital in the Master Fund. The International
Fund, an exempted limited company under the laws of
the Cayman Islands, was to invest all of its capital in
the Intermediate Fund. The International Fund offered
participating shares to prospective investorsA its stated
investment objective was to achieve superior capital
appreciation through its indirect investment in the Master
Fund. As such, the financial position of the International
Fund was dependent upon the performance of the Master
Fund and, in turn, the value of the assets in which the

Master Fund held interests. K

K See Dennedy @eclaration in Support of Ch.
15 Petitions for Recognition as Foreign Main
Proceedings [BCF Eo. 2] M 17.

Prior to the appointment of the Ciquidators, the
Funds were managed by Platinum Management (EL)
CCC (“Platinum Management”), which is headquartered
in Eew Lork. Platinum Management administered
the Funds' operations and was responsible for
managing, trading, investing, and allocating the Funds'
assets. Platinum Management maintained records,
correspondence, and other information pertaining to the
Funds' operations and investments.

On @ecember 14, 201G, shortly after the initiation of
the Master Fund Ciquidation and the International
Fund Ciquidation, a federal grand jury in the United
States @istrict Court for the Bastern @istrict of Eew
Lork indicted certain senior executives of Platinum
Management on charges of conspiracy, securities fraud,
investment advisor fraud, and wire fraud in connection
with the operation of the Funds. See United States v.
Nordlicht, et al., Cr. Eo. 1GNG40 (B.@.E.L. @ec. 14, 201G).
Five days later, the Securities and Bxchange Commission
(the “SBC”) filed a civil complaint against Platinum
Management and the indicted individuals seeking various
forms of relief in connection with the alleged “multi-
pronged fraudulent scheme.” See Sec. & Exch. Comm'n
v. Platinum Mgmt. (NY) LLC, et. al., Civ. Eo. 1GN
0GF4F (B.@.E.L. @ec. 19, 201G) (the “SBC Action”).
According to the complaint filed in the SBC Action,
Mark Eordlicht and @avid Cevy, the co-chief investment
officers of Platinum Management, have asserted their
Fifth Amendment rights against self-incrimination when
questioned by the Citigation Trustee for Black Blk (a
Master Fund investment) concerning Platinum related

matters. 4

4 Compl. MM 1F2NF5, SBC Action.

B> 6rocedural History
On October 1F, 201G, Christopher Barnett Dennedy

and Matthew James Wright, 5  in their capacity as
duly appointed +&,%  joint liquidators, filed petitions
in this Court for the recognition of the Master Fund
Ciquidation and the International Fund Ciquidation in
the Cayman Islands as foreign main proceedings under
chapter 15 of title 11 of the United States Code (the
“Bankruptcy Code”). Pursuant to the Order @irecting
Joint Administration of @ebtors' Chapter 15 Cases
entered by this Court on October 25, 201G, the chapter
15 cases of the Master Fund and the International
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Fund were consolidated for procedural purposes. There
were no objections filed to the request for recognition.
On Eovember 22, 201G, this Court entered an order
(the “Recognition Order”) recognizing the Master Fund
Ciquidation and the International Fund Ciquidation
as foreign main proceedings under chapter 15 of the
Bankruptcy Code.

5 Messrs. Christopher Barnett Dennedy and Matthew
James Wright were originally appointed as the
joint official liquidators of the Master Fund and
the International Fund. In September 2017, Mr.
Wright resigned and Mr. Martin Eicholas John Trott
replaced him as the joint official liquidator of the
Master Fund.
As a result of the Hrand Court's determination
on October 2K, 201G that the Master Fund and
the International Fund should not have the same
official liquidators, the Hrand Court appointed
Margot MacInnis and Eilani Perara as the joint
official liquidators of the International Fund. The
International Fund Ciquidators are also joint official
liquidators of the Intermediate Fund.

The Ciquidators are officers of the Hrand Court who
are obligated under Cayman law to “collect, realise, and
distribute” the Funds' assets, and they are empowered
to investigate the “promotion, business, dealings and
affairs” of the Funds, including the causes of their

failure. G  In furtherance of this objective, the Recognition
Order expressly authorizes the Ciquidators to “examine
witnesses, take evidence, and seek the production of
documents within the territorial jurisdiction of the United
States concerning the assets, affairs, rights, obligations or
liabilities of the Funds, the Funds affiliates and the Funds'
subsidiaries,” including “upon written request, obtaining
turnover of any and all documents ... that are property
of, concern or were made or issued on behalf of the

Funds ....” 7

G See Motion M K (citing @eclaration of Stephen
Ceontsinis in Support of Chapter 15 Petitions MM K7,
40 (citing Sections 102 and 110 of the Companies Caw
of the Cayman Islands) ).

7 Recognition Order M 7.

In August 2017, the International Fund Ciquidators,
in their capacity as the joint official liquidators of
the Intermediate Fund, filed a chapter 15 petition
in this Court with respect to the Intermediate Fund

Ciquidation. F  On September 7, 2017, this Court entered
the Order @irecting Joint Administration of @ebtors'
Chapter 15 Cases and, on October 12, 2017, this Court
entered an order recognizing the Intermediate Fund
Ciquidation.

F Case Eo. 17N122G9, BCF Eo. 1.

C> 4?e )unds@ 0elations?ip wit? Co?n0eAnick
CohnReznick is a limited liability partnership engaged in
the provision of accounting, assurance, tax, and business
advisory services. The Funds engaged CohnReznick to
provide audit services to the Funds for calendar years
2014 and 2015, the two years preceding the collapse
of the Master Fund and the initiation of the Cayman
Proceedings. The engagement letters between each Fund
and CohnReznick (the “Bngagement Cetters”) contain an
arbitration clause which states, in relevant part, that:

Any dispute, controversy, or claim
arising out of or relating to
the services or the performance
or breach of the Agreements
(including disputes regarding the
+&,&  validity or enforceability

of this Agreement) or in any
prior services or agreements
between the parties shall be
finally resolved by arbitration in
accordance with the International
Institute for Conflict Prevention
and Resolution (“IICPR”) Rules for
EonNAdministered Arbitrations ...
Such arbitration shall be binding
and final. In agreeing to arbitration,
the parties acknowledge that in the
event of any dispute (including a
dispute over fees) the parties are
giving up the right to have the
dispute decided in a court of law
before a judge or jury and instead
the parties are accepting the use of

arbitration for resolution. 9

The Bngagement Cetters are governed by Eew Lork law.

9 Heneral Terms and Conditions, “@ispute
Resolution,” Cheifetz @eclaration at Bxs. 1N4.



800

VIEWS FROM THE BENCH, 2018

In re Platinum Partners Value Arbitrage Fund L.P., 583 B.R. 803 (2018)

65 Bankr.Ct.Dec. 158

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 6

CohnReznick issued audit opinions on the Funds'
financial statements for the year 2014, but it terminated
its engagement with the Funds prior to completing an
audit or issuing an audit opinion for the Funds' financial
statements for the year 2015.

To assist in their investigation of the Funds, the
International Fund Ciquidators asked CohnReznick to
make available its records concerning the Funds. The
Master Fund Ciquidators separately made an informal
request for documents from CohnReznick. In response,
CohnReznick produced copies of original documents that
it maintained were the property of the Funds, but it did
not provide other documents in its possession concerning
the Funds, such as its audit work papers, engagement
documents, communications, representations, invoices,
and other relevant documents within its audit file.

Accordingly, on August K1, 2017, the International Fund
Ciquidators served the Subpoena upon CohnReznick,
seeking, among other things, “[a]ll documents and
communications concerning [CohnReznick's] engagement
to perform andOor [its] performance of auditing,
accounting, or other services for, on behalf of, or in
relation to any Fund” and “[a]ll documents concerning
the assets, liabilities, and other financial affairs of [any]
Fund, whether provided by the Fund or obtained from

other sources.” 10  The Master Fund Ciquidators did not
file a separate subpoenaA rather, the cover letter to the
Subpoena indicated that the Master Fund Ciquidators
consented to the issuance of the Subpoena by the
International Fund Ciquidators.

10 Motion at Bx. K (Dennedy @eclaration) at Bx.
1(Subpoena) at Annex A at pp. GN7.

On October 2, 2017, CohnReznick served written
objections to the Subpoena upon the International Fund
Ciquidators. The parties were unable to resolve the
objections consensually. On @ecember 14, 2017, counsel
to the International Fund Ciquidators filed a pre-motion
letter with this Court, requesting a conference and, if
necessary, leave to file a motion to compel CohnReznick
to comply with the Subpoena (the “Hordon Cetter”). On
January 2, 201F, counsel to CohnReznick filed a letter in
response to the Hordon Cetter, expressing CohnReznick's
objection to any further production under the Subpoena.
After a brief conference with the Court, the parties agreed
on a briefing schedule for a motion to compel.

On January 25, 201F, the International Fund Ciquidators
filed the Motion, together with the @eclaration
of Christopher Barnett Dennedy (the “Dennedy
@eclaration”) and the @eclaration of Jack Hordon in
support of the MotionA the Master Fund Ciquidators
filed the Joinder, together with the @eclaration of
Warren B. Hluck in Support of the Joinder (the
“Hluck @eclaration”). +&,'  On February 1G, 201F,
CohnReznick filed the Objection, together with the
@eclaration of @avid M. Cheifetz (the “Cheifetz
@eclaration”) and the @eclaration of Rachael Reynolds
(the “Reynolds @eclaration”) in support of the Objection.
On March 2, 201F, (i) the International Fund Ciquidators
filed a Reply Memorandum of Caw in Support of the
Motion (the “Reply”) and the @eclaration of Mark
A. Russell in Support of the Motion (the “Russell
@eclaration”) and (ii) the Master Fund Ciquidator filed
a Reply in Support of the Motion (the “Master Fund
Reply”). Oral argument on the Motion was held on April
5, 201F.

II> (66LIC(BL. L(=

(> C?apter 15 oB t?e Bankruptcy Code
By commencing an ancillary case under chapter 15 and
obtaining recognition of a foreign main proceeding, a
foreign representative receives a “[r]ight of direct access”
to courts in the United States, subject to any limitations
that the court may impose consistent with the policy of

chapter 15. 11 U.S.C. § 1509. 11  Section 1521(a) of the
Bankruptcy Code provides that, upon recognition of a
foreign main proceeding, a bankruptcy court may, “at the
request of a foreign representative, grant any appropriate
relief” ... “where necessary to effectuate the purpose of
[chapter 15] and to protect the assets of the debtor or
the interests of the creditors.” 11 U.S.C. § 1521(a). Such
relief includes “the taking of evidence or the delivery of
information concerning the debtor's assets, affairs, rights,
obligations or liabilitiesA” and “granting any additional
relief that may be available to a trustee, except for relief
available under sections 522, 544, 545, 547, 54F, 550, and
724(a).” 11 U.S.C. §§ 1521(a)(4) and (a)(7).

11 Specifically, once recognition is granted pursuant to
section 1517 of the Bankruptcy Code, the foreign
representative has the capacity to sue and be sued in
a court in the United States. 11 U.S.C. § 1509(b)(1).
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However, the court's power to grant relief under section
1521 is not without restrictionA section 1522(a) specifically
states that relief under section 1519 or section 1521 may
be granted “only if the interests of the creditors and other
interested entities, including the debtor, are sufficiently
protected.” 11 U.S.C. § 1522(a). “The idea underlying
[§ 1522] is that there should be a balance between relief
that may be granted to the foreign representative and
the interests of the persons that may be affected by
such relief.” %n re %nt'l &an'ing Cor(. &.S.C., 4K9 B.R.
G14, G2G (Bankr. S.@.E.L. 2010) (citing HUI@B TO
BEACTMBET OF THB UECITRAC MO@BC CAW
OE CROSSNBOR@BR IESOCIBECL M 1G1). Indeed,
the plain text of section 1521 suggests that the court
should exercise discretion and grant relief only when it is
necessary and appropriate. See %n re SPhin) Ltd., et al.,
Eo. 0GN117G0 (R@@) (*rder +en,ing Ex Parte Motion o-
the .oreign /e(resentatives -or ... an *rder Com(elling the
Production o- +ocuments and Examination o- 0itnesses
Pursuant to 1 2342 o- the &an'ru(tc, Code and /ule 4556
o- the .ederal /ules o- &an'ru(tc, Procedure, dated Ma,
26, 4557 (Ex. 8, 9r. :;4<=7;2) ) (Cheifetz @eclaration at
Bx. 10).

[1]  [2]  [3] Comity plays a significant role in cross-
border insolvency proceedings. %n re Co>umel Cari?e
S.8. de C.@., 4F2 B.R. 9G, 114N15 (Bankr. S.@.E.L.
2012). “ PComity,Q in the legal sense, is neither a matter
of absolute obligation, on the one hand, nor of mere
courtesy and good will, upon the other. But it is the
recognition which one nation allows within its territory to
the +&1,  legislative, executive or judicial acts of another
nation, having due regard both to international duty
and convenience, and to the rights of its own citizens,
or of other persons who are under the protection of its
laws.” Ailton v. Bu,ot, 159 U.S. 11K, 1GKNG4, 1G S.Ct.
1K9, 40 C.Bd. 95 (1F95). If recognition is granted, section
1507 of the Bankruptcy Code grants the bankruptcy
court authority to “provide additional assistance to a
foreign representative under this title or under other laws
of the United States” provided that such assistance is
“consistent with the principles of comity” and satisfies the
fairness considerations set forth in subsection (b) thereof.
11 U.S.C. § 1507(a) and (b). Thus, chapter 15 provides
courts with broad, flexible, and pragmatic rules to fashion
relief that is “largely discretionary and turns on subjective
factors that embody principals of comity.” %n re &ear
Stearns Aigh=Brade Structured Credit Strategies Master
.und, Ltd., KF9 B.R. K25, KKK (S.@.E.L. 200F).

B> /t?er 6roCisions oB t?e Bankruptcy Code and 0ules
6ertaining to 2iscoCery

Foreign representatives in chapter 15 cases seeking court-
ordered discovery at times seek relief pursuant to section
542(e) of the Bankruptcy Code andOor Rule 2004 of the
Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”), which are either directly applicable to chapter
15 cases or, in the alternative, delineate relief which can
be granted by the court pursuant to section 1521(a)(4) or
section 1521(a)(7).

Section 542(e) of the Bankruptcy Code provides, in
pertinent part, that “[s]ubject to any applicable privilege,
after notice and a hearing, the court may order an
attorney, accountant, or other person that holds recorded
information, including books, documents, records, and
papers, relating to the debtor's property or financial
affairs, to turn over or disclose such recorded information
to the trustee.” 11 U.S.C. § 542(e). Courts have held that
a foreign representative may seek disclosure pursuant to
section 542(e). See %n re 8C0 *--shore Ltd., 4FF B.R. 551,
5G4 (Bankr. B.@.E.L. 201K).

[4] Bankruptcy Rule 2004 authorizes a party in interest,
such as a foreign representative, to subpoena documents
relating “to the acts, conduct, or property or to the
liabilities and financial condition of the debtor, or to
any matter which may affect the administration of the
debtor's estate ....” Fed. R. Bankr. P. 2004(a), 2004(b).
Relief sought pursuant to Bankruptcy Rule 2004 may
also be available pursuant to sections 1507, 1521(a)(4) or
1521(a)(7). “ P[O]ne of the main purposes of chapter 15
is to assist a foreign representative in the administration
of the foreign estate,” and Rule 2004 proceedings are one
of the mechanisms by which bankruptcy courts provide
such assistance.” Dr,s v. Paul, 0eiss, /i-'ind, 0harton
& Barrison, LLP (%n re China Med. 9echs., %nc.), 5K9
B.R. G4K, G49 (S.@.E.L. 2015) (citing %n re Millennium
Blo?. Emerging Credit Master .und Ltd., 471 B.R. K42,
K47 (Bankr. S.@.E.L. 2012) )A see also %n re 8C0 *--shore
Ltd., 4FF B.R. at 5G4 (permitting discovery by a chapter
15 foreign representative under Rule 2004)A %n re Pro=
.it %nternational Ltd., K91 B.R. F50, FG0 (Bankr. C.@.
Cal. 200F) (discovery under section 1521(a)(4) includes
“the examination of witnesses pursuant to Rule 2004 and
the delivery of information concerning the debtor's assets,
affairs, rights, obligations or liabilities.”).
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[5] The language of Rule 2004 is permissive “and in the
proper context the Court may authorize the examination
of third parties that possess knowledge of the debtor's
acts, conduct, liabilities or financial +&11  condition
which relate to the administration of the bankruptcy
estate.” %n re Enron Cor(., 2F1 B.R. FKG, F40 (Bankr.
S.@.E.L. 2002) (citations omitted). However, a court's
discretion is not unfettered. Courts have imposed limits
on the use of Rule 2004 examinationsA for instance,
“once an adversary proceeding or contested matter is
commenced, discovery should be pursued under the rules
of [such adversary proceeding] and not by Rule 2004.”
%d. (citations omitted). This so-called “pending proceeding
rule” reflects a concern that parties to a litigation could
circumvent an adversary's rights by using Rule 2004 rather
than obtaining discovery through the rules applicable to
such other adversary proceeding. See %n re Millennium
Blo?. Emerging Credit Master .und Ltd., 471 B.R. at
K47A %n re Blitnir ?an'i h-., Eo. 0F-14757 (SMB), 2011
WC KG527G4, at R4 (Bankr. S.@.E.L. Aug. 19, 2011).
However, those matters and entities that are not affected
by an adversary proceeding should not be able to avoid
examination under Rule 2004, even if it is likely that the
entity seeking discovery will eventually sue the target. %d.
at R4 n.11, R5 n.12 (citations omitted).

III> 2ISC3SSI/1

(> C?apter 15 oB t?e Bankruptcy Code (ut?oriAes t?e
Court to 5rant t?e 0elieB Soug?t in t?e -otion
[$] The Ciquidators argue that the documents

subpoenaed from CohnReznick are both relevant
and necessary to their ongoing investigation of the
Funds' affairs because, as the Funds' outside auditor,
CohnReznick has a unique set of documents and analyses
concerning the Funds' assets, liabilities, and financial
affairs which would assist the Ciquidators' investigation
and understanding of the Funds' affairs for the two

years immediately prior to the Funds' liquidations. 12  As
such, the relevance of the documents the Ciquidators seek
goes well beyond any claim that the Ciquidators might

ultimately pursue against CohnReznick. 1K  In addition,
the Ciquidators argue that, because former executives of
the Funds have asserted their Fifth Amendment rights, the
Ciquidators will be unable to obtain information about
the conduct, assets, or financial condition of the Funds
from such individuals and instead must depend almost

entirely on third-party discovery for such information. 14

12 Reply at 1N2A Joinder M 41.

1K Reply at 1.

14 Motion M 2G.

[%] The Ciquidators assert that the documents they
have requested under the Subpoena plainly concern
“information concerning the debtor's assets, affairs,
rights, obligations or liabilities” within the meaning
of section 1521(a)(4) of the Bankruptcy Code, and
pursuant to (i) paragraph 7 of the Recognition Order,
(ii) section 1521(a)(4), and (iii) this Court's holding in
Millennium Blo?al and other relevant precedent, this
Court is expressly authorized to grant the Ciquidators the

relief sought in the Motion. 15  “By its terms, this provision
enables a [f]oreign [r]epresentative to take broad discovery
concerning the property and affairs of a debtor.” %n re
Millennium Blo?al, 471 B.R. at K4G. The Ciquidators
support their assertion that such relief under section
1521(a)(4) is routinely granted in chapter 15 cases with

numerous examples. 1G  Further, they argue +&12  that the
relief sought in the Motion also falls within the Court's
powers to grant relief pursuant to section 1521(a)(7) of the
Bankruptcy Code and Bankruptcy Rule 2004.

15 See generall, Motion MM K0N41.

1G See e.g., Hluck @eclaration, Bxs. CNB (attaching
orders permitting foreign representative to seek
discovery in %n re 9rans-ield E/ Ca(e Ltd. (&@%), Eo.
10N1G270 (MH) (Bankr. S.@.E.L. Jan. 1K, 2011)A %n
re Saad %nvs. .in. Co. (No. 3) Ltd., Eo. 09N1K9F5
(DH) (Bankr. @. @el. August 14, 2014)A %n re %CP
Strategic Credit %ncome .und Ltd., et al., Eo. 1KN
1211G (RBH) (Bankr. S.@.E.L. Eovember 14, 201K)A
and %n re 9he %nternational &an'ing Cor(oration
&.S.C. (c), Eo. 09N17K1F (SMB) (Bankr. S.@.E.L.
January 15, 2010 and @ecember K0, 2015) ).

CohnReznick does not dispute the significance of the
documents the Ciquidators seek or the Ciquidators'
authority to obtain documents pursuant to the terms
of the Recognition Order. Instead, it asserts that the
Subpoena is not “necessary” or “appropriate,” pointing
to the plain language in section 1521(a) which states that
“appropriate relief” may be granted “where necessary

to effectuate the purpose of [chapter 15].” 17  It argues
that the Motion is inappropriate because the purpose
of chapter 15 is to aid not only the debtor but all
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interested entities, and by providing the Ciquidators with
“an open door” to obtain all of CohnReznick's work
papers not otherwise discoverable under Cayman law, its
interests, as well as the interests of comity and parity, are

not being protected. 1F  Specifically, CohnReznick asserts
that foreign representatives may not avail themselves
of broader discovery rights than they allegedly would
otherwise enjoy under the laws of their home forum.
Simply put, CohnReznick asserts that Cayman law would
not permit the Ciquidators to obtain CohnReznick's
work papers, and that therefore such relief should not
be granted by this Court. CohnReznick also opposes
the Motion on the grounds that the requested relief
is unnecessary because (i) the Ciquidators have not
attempted to obtain discovery first in the Caymans and
(ii) CohnReznick has already turned over a substantial

number of documents. 19  CohnReznick urges the Court to
exercise some degree of discretion in exercising its powers
under section 1521(a).

17 11 U.S.C. § 1521(a).

1F Objection at F.

19 See generall, Objection at 5N1K.

For the reasons discussed below, the Court finds that the
relief sought in the Motion is necessary and appropriate
under section 1521(a) of the Bankruptcy Code.

1> 4?ere (re 1o 5rounds to 2eny
t?e -otion on t?e Basis oB Co*ity

a> Co?n0eAnick Has 1ot 2e*onstrated
4?at t?e 2iscoCery Soug?t in t?e SuDpoena

Is I*per*issiDle 3nder Cay*an Law

CohnReznick argues that the Court should deny the
Motion because the Ciquidators would not be permitted
to obtain in the Cayman Islands the discovery sought
in the Subpoena. As a result, CohnReznick posits that
allowing the Ciquidators to bypass Cayman law would
be a “perversion of the comity concerns that underlie

chapter 15 and would just invite forum shopping.” 20

In support of its argument, CohnReznick cites to the
Reynolds @eclaration, in which Ms. Reynolds states that,
under Cayman law, insolvency representatives may not

obtain audit work papers or materials that are not the

debtor's property. 21

20 Objection at G.

21 See Objection at G (“As more fully set forth in the
accompanying declaration of Rachael Reynolds ...,
under Cayman law, insolvency representatives may
not obtain audit workpapers or materials that are
not the debtor's property.” (citing to Reynolds
@eclaration MM 1KN2F) ).

The Ciquidators believe that this Court need not even
address the issue of what a Cayman court would say about
the discoverability +&13  of the subpoenaed documents.
Indeed, in oral argument, counsel for the Master Fund
Ciquidator argued quite emphatically that the question is
irrelevant to this Court's chapter 15 analysis. While that
may indeed be so, nonetheless, the Court will examine
the question of Cayman law. Specifically, the Ciquidators
criticize CohnReznick's interpretation of Cayman law,
arguing that CohnReznick has failed to introduce any
evidence that the Cayman courts have affirmatively
prohibited the discovery of evidence of the type sought
here. At best, they say, the Reynolds @eclaration supports
the conclusion that Cayman law on this issue is, as the

Ciquidators characterize it, “unsettled.” 22  The Court
agrees.

22 See Reply at n.2 (citing Russell @eclaration M 11).

The Reynolds @eclaration describes the relief which
may be available under section 1KF of the Companies
Caw of the Cayman Islands (201G Revision) (the
“Companies Caw”). Section 1KF states that a Cayman
court may require any person that “has in his possession
any property or documents to which the company
appears to be entitled” to “deliver such property or

documents to the official liquidator.” 2K  Reynolds states
that the Ciquidators “may ... try to rely” upon section

1KF(1).” 24  Ms. Reynolds concedes, however, that there
is little judicial guidance from Cayman courts as to
whether “audit working papers” constitute “property or
documents to which the company appears to be entitled”
as such term is used in section 1KF(1). Ms. Reynolds
states that liquidators in the Cayman Islands currently
cite to one case, China Mil' Products Brou( Limited

(%n LiEuidation), 25  in support of applications seeking
production of audit work papers that allegedly contain
information belonging to the debtorA however, the China
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Mil' decision does not squarely support CohnReznick's
position here.

2K Reynolds @eclaration M 21.

24 See id. MM 20N21.

25 See Reynolds @eclaration at Bx. K (China Mil'
Products Brou( Limited (%n LiEuidation) (FS@ FK of
2011 (AJJ), 20 May 2015).

In China Mil', the Cayman liquidators sought assistance
from the Hrand Court in obtaining discovery of audit
work papers from the auditors who had previously been
engaged by China Milk, the company in liquidation.
While the parties had agreed that the audit work
papers at issue were property of the auditors, the
auditors acknowledged that information about the assets,
liabilities, and transactions of China Milk could not be
regarded as exclusivel, belonging to the auditor simply
because the documents containing such information
formed part of the audit work papers. The Hrand Court
permitted certain discovery sought by the China Milk
liquidators, reasoning that

the official liquidators are not
seeking to obtain information about
audit programs and procedures in
respect of which [the auditors] claim
a proprietary interest. They are
seeking information about China
Milk's own assets and liabilities
and, ... it is not disputed that [the
auditor's] audit working papers and
files are likely to include copies
of documents and information
extracted from China Milk's books

and records. 2G

The Hrand Court concluded that the liquidators were
entitled to obtain audit work papers and files pursuant
to section 1KF of the Companies Caw if such documents
were found to contain information from the company's

own books and records. 27  The +&14  court also noted
that Hong Dong law, which governed the engagement

letter 2F  between the debtor and the auditor, permitted
such discovery.

2G %d. M 1G.

27 %d. M 20.

2F As previously noted, the CohnReznick Bngagement
Cetters are governed by Eew Lork law, not Cayman
law, a fact which CohnReznick elects to ignore in its
arguments and observations concerning Cayman law.

Relying on the Reynolds @eclaration, CohnReznick
argues that, under Cayman law, insolvency
representatives may not obtain audit work papers or

materials that are not the debtor's property. 29  The
Reynolds @eclaration makes clear, however, that Cayman
courts “have not yet given any further guidance on
precisely what will constitute Pdocuments containing
information belonging to a companyQ, which may be
obtained under section 1KF, notwithstanding that the
documents themselves form part of the Paudit working

papers.Q ” K0  Accordingly, because the Cayman courts
have not clearly defined what portions of audit work
papers constitute a debtor's property, any assertion
that audit working papers are the sole property of an
auditor under Cayman law and cannot be produced
to a company's liquidator for that reason is simply
unsupported.

29 Objection at G (citing to Reynolds @eclaration MM 1KN
2F).

K0 Reynolds @eclaration M 25.

Additionally, although the Reynolds @eclaration
recognizes the Hrand Court's ultimate holding in China
Mil', Ms. Reynolds states that subsequent applications
by liquidators for production of information pursuant to
Cayman law (which have relied on the decision in China

Mil' ) have proven unsuccessful. K1  While that may be
true, she cites no authority to support such assertion and,
more importantly, concedes that these applications have

all been unsuccessful on other grounds. K2  CohnReznick
also has not attempted to distinguish the facts in China
Mil' from the instant case by demonstrating that its
audit work papers do not contain any information
extracted from the Funds' books and records, which they
undoubtedly do.

K1 See id. MM 24N25.

K2 %d. M 25.

The Ciquidators, in contrast, maintain that the Cayman
courts have not yet fully addressed whether, in light
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of certain case law, audit work papers are available to
liquidators pursuant to section 1KF of the Companies
Caw, at least where the question of entitlement is

governed by Cayman law. KK  In the Russell @eclaration,
submitted by the International Fund Ciquidators in
support of the Reply, Mr. Russell states that this
question is unsettled under Cayman law. Mr. Russell cites
to Singularis Aoldings Ltd. v. PriceFaterhouseCoo(ers,
G4526H UDPC <: (ISingularisJ), a decision in which
the Judicial Committee of the Privy Council denied an
attempt by liquidators in a Cayman insolvency proceeding
to obtain documents from the debtor's former auditor by
way of a Bermuda recognition proceeding but nonetheless
expressed doubt about whether information acquired in
serving as a company's auditor would belong exclusively
to such auditor simply because the auditor recorded
such information in working papers which constitute its

property. K4  Although in Singularis the Privy Council did
not directly address the issue of whether audit working
papers constitute “information belonging to a company,”
it nonetheless stated that

+&15  [the liquidators] have
accepted before the Board that
the information which they seek
belongs to [its auditors] and was
therefore properly excluded from
the order made by the Hrand
Court of the Cayman Islands.
Whether this was correct was not
therefore a point argued before
the Board. Eonetheless, the Board
would not wish to part with
this case without expressing their
doubts about whether information
which PwC acquired solely in their
capacity as the company's auditors
can be regarded as belonging
exclusively to them simply because
the documents in which they
recorded that information are their
working papers and as such their

property. K5

KK See Reply at 4 n.2A Russell @eclaration MM 11, 1K.

K4 See Russell @eclaration M 1K (citing Singularis M K0).

K5 See Reynolds @eclaration at Bx. 9 (Singularis
Aoldings Ltd. v. PriceFaterhouseCoo(ers, G4526H
UDPC <: M K0).

After considering the evidence presented by the parties
on the issue of whether audit work papers sought by
liquidators are discoverable under the Companies Caw
Snamely, the decision of the Hrand Court in China
Mil', the dictum of the Privy Council in Singularis,
and the statements by the declarants here that there are
no additional decisions by Cayman courts on the issue
Sthe Court finds that it has not been provided with
evidence sufficient to enable it to conclude that Cayman
law prohibits the discovery sought in the Subpoena.
Accordingly, the argument that comity prohibits granting
the Motion fails.

D> 6rinciples oB Co*ity Support 5ranting t?e -otion

[&] Bven assuming arguendo that the discovery of audit
work papers in connection with the orderly wind-up
of a company was clearly prohibited under Cayman
law, which it is not, the scope of discovery available
in the foreign jurisdiction is not a valid basis upon
which this Court, in the exercise of its discretion, must
limit relief available to the Ciquidators pursuant to
the Bankruptcy Code and Rules. Foreign law does
not preclude the availability of additional relief under
chapter 15, particularly when granting such relief does
not run contrary to the public policy of the foreign
jurisdiction. Although the boundaries of the international
comity doctrine have been described as “amorphous” and

“fuzzy,” KG  it is well-established that comity does not
require that the relief available in the United States be
identical to the relief sought in the foreign bankruptcy
proceedingA it is sufficient if the result is comparable
and that the foreign laws are not repugnant to our laws

and policies. K7  As the Supreme Court has aptly noted,
“[a] foreign nation may limit discovery within its domain
for reasons peculiar to its own legal practices, culture,
or traditionsSreasons that do not necessarily signal

objection to aid from United States federal courts.” KF

KG See %n re Nat'l &an' o- 8nguilla (Private &an'ing 9r.)
Ltd., 5F0 B.R. G4, 92 (Bankr. S.@.E.L. 201F) (citing
CP Morgan Chase &an' v. 8ltos Aornos de Mexico,
412 F.Kd 41F, 42K (2d Cir. 2005) ).
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K7 See %n re @itro S.8.&. de C@, 701 F.Kd 10K1, 1044
(5th Cir. 2012) (collecting cases)A %n re /ede Energia
S.8., 515 B.R. G9, 91 (Bankr. S.@.E.L. 2014)A %n re
Metcal-e & Mans-ield 8lt. %nvs., 421 B.R. GF5, G97
(Bankr. S.@.E.L. 2010).

KF %ntel Cor(. v. 8dvanced Micro +evices, %nc., 542 U.S.
241, 2G1, 124 S.Ct. 24GG, 159 C.Bd.2d K55 (2004).
CohnReznick relies heavily on the guidance of the
Supreme Court in %ntel, in which the Court stated
that, in determining whether a discovery order should
be granted pursuant to 2F U.S.C. § 17F2, a district
court should consider whether the discovery request
“conceals an attempt to circumvent foreign proof-
gathering restrictions or other policies of a foreign
country or the United States.” %ntel, 542 U.S. at
2G4NG5, 124 S.Ct. 24GG. While foreign discovery laws
should be considered for comity concerns, they are
not determinative of whether discovery should be
permitted under U.S. law. Indeed, the Supreme Court
specifically stated that “[b]eyond shielding material
safeguarded by an applicable privilege, however,
nothing in the text of § 17F2 limits a district court's
production-order authority to materials that could be
discovered in the foreign jurisdiction if the materials
were located there.” %d. at 2G0, 124 S.Ct. 24GG. The
primary question is whether a foreign government
would be offended by the assistance provided by the
U.S. court. %d. at 2G1, 124 S.Ct. 24GG.
Although the Ciquidators inconsistently reject and
embrace the applicability of section 17F2 in their
pleadings, see Motion M 42A Hordon Cetter at 2, the
Court accepts CohnReznick's arguments that section
17F2 is analogous to seeking discovery assistance
under section 1521 and that courts routinely read
the discovery provisions of section 1521 (or former
section K04) in concert with section 17F2. See
Objection at 10 (citing %n re &arnet, 7K7 F.Kd 2KF,
251 (2d Cir. 201K) (explaining that, in light of section
17F2, Congress “may have intended to limit the relief
provided by chapter 15”)A %n re Aughes, 2F1 B.R.
224, 2K0 (Bankr. S.@.E.L. 2002) (noting that “when
determining the scope of discovery permissible in a
K04 proceeding, section K04 should be read together
with [§ 17F2]”)A Ao(eFell, 25F B.R. at 5FG (noting that
“§ 17F2 provides a further reason not to distort § K04
and use it as a discovery tool in aid of arbitration”) ).

+&1$  The Ciquidators submit that CohnReznick has
“fail[ed] to introduce any evidence, let alone Pauthoritative
proof,Q that Cayman would be actively hostile to evidence
obtained from an auditor under U.S. law, much less that

Cayman has affirmatively prohibited such discovery.” K9

In support of this assertion, the Ciquidators present
unrebutted evidence that, far from being hostile to
Cayman litigants seeking evidence under U.S. law,
Cayman courts are in fact receptive to evidence obtained
through U.S. discovery procedures, even if such evidence
may not be discoverable under Cayman law. In L,xor
8sset Management S.8. v. Phoenix Meridian EEuit,
Limited, the Cayman Islands Court of Appeal explicitly
dismissed the notion that a plaintiff should be confined to
the ordinary process of discovery permitted in the Hrand
Court where such right was conferred under a U.S. statute,

2F U.S.C. § 17F2. 40  In addressing Cyxor's argument
that [the Cayman litigant] should have been enjoined
from seeking discovery from a non-party under U.S. law
because it could have obtained the same information
pursuant to Cayman law, the L,xor court stated that

[t]hat submission may or may not
be well-founded but it misses the
point.... The right to take pre-trial
deposition testimony ... is a right
conferred by U.S. lawSit is not
a right conferred by, or to be
withheld under, Cayman law. The
relevant question is not whether
[the Cayman litigant] could achieve
a similar result in the Cayman
Islands but whether (if it could) it
is acting oppressively or abusively
in seeking to rely on the right
which it enjoys under U.S. law.
[The Cayman litigant] has taken
the view that its interests are best
served by seeking to obtain the
information which it needs by taking
oral depositions in Eew Lork ...
rather than by proceeding by way
of further and better particulars
and interrogatories in the Hrand
Court .... It cannot be said that,
in making that choice, it is acting
oppressively or unconscionably or
that its choice amounts to an abuse
of the process of the Cayman

Courts. 41

K9 Reply at 5.
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40 See Russell @eclaration at Bx. 1 (L,xor 8sset
Management S.8. v. Phoenix Meridian EEuit,
Limited, 2009 CICR 55K).

41 %d. MM 57N5F.

So too here. The decision in L,xor demonstrates that
Cayman courts take a permissive, and indeed, solicitous,
view of a Cayman litigant's efforts to utilize U.S. discovery
procedures when possible, so +&1%  long as such litigant
is not acting oppressively or abusing the process of the
Cayman courts. Indeed, it is worth noting that this Court
and others in the United States routinely preside over
Cayman-based chapter 15 cases in which these courts
have occasion to observe the active contributions of
Cayman jurists and practitioners to the development
of international insolvency law and practice and their
dedication to principles of comity.

Because Cayman law neither prohibits nor is hostile to
the discovery sought here under U.S. law, principles of
comity decisively weigh in favor of granting the Motion.
The Ciquidators argue persuasively that CohnReznick's
interpretation of comity would reduce the role of this
Court to that of “an avatar” for the foreign court presiding

over the foreign main proceeding. 42  Further, requiring
this Court to ensure compliance with foreign law prior
to granting relief sought pursuant to chapter 15 would
require the Court to engage in a full-blown analysis of
foreign law each and every time a foreign representative
seeks additional relief in the United States, which may
result in differing interpretations of U.S. law depending on

where the foreign main proceeding was pending. 4K  As the
Ciquidators correctly assert, this interpretation is contrary
to the intent of the Model Caw on which chapter 15 is

based. 44

42 See Master Fund Reply M F.

4K See id. M 5. Citing %n re Condor %ns. Ltd., G01 F.Kd
K19, K2GN27 (5th Cir. 2010), CohnReznick asserts
that assistance under chapter 15 “is not supposed to
enlarge [a foreign representative's] powers” beyond
the powers available in her home jurisdiction.
Objection at G. In Condor, the Fifth Circuit permitted
a foreign representative to bring an avoidance action
under the law of St. Ditts and Eevis, noting that, while
section 1521(a)(7) of the Bankruptcy Code explicitly
prohibits a foreign representative from bringing an
avoidance action under chapter 5, section 1521 is

silent regarding avoidance proceedings that apply
foreign law. %d. at K24. The Ciquidators correctly
point out that, while Condor holds that a U.S. court
may grant relief available under foreign avoidance
law, the decision did not opine on the inverseA i.e., the
Condor court did not hold that relief under chapter
15 is limited to the relief available under the law
of the liquidator's home forum. See Reply at G n.5.
Moreover, section 1521 is not silent as to the relief
sought here. See Master Fund Reply M 17.

44 See Master Fund Reply M 5.

The Court is unpersuaded by CohnReznick's reliance on
the decision in Singularis for the proposition that a U.S.
court should not be able to compel the disclosure of
documents which would not have been obtainable under
Cayman law. In Singularis, as previously discussed, the
Judicial Committee of the Privy Council found that the
Bermuda court had no jurisdiction under common law
to compel the disclosure of documents from the debtor's
auditor, PwC, because such documents would not have
been obtainable under the law of the Cayman Islands
pursuant to where the winding-up was being carried

out. 45  However, as CohnReznick admits, Singularis,
which was an appeal from the Court of Appeal of
Bermuda, is only authoritative and not technically binding

on Cayman courts or on this Court. 4G  Moreover, even
assuming that Singularis were applicable here, its facts are
distinguishable from the facts of this case, and the Court
has serious reservations about its rationale. In Singularis,
the Privy Council determined that Bermuda's law with
respect to discovery pertained only to a Bermuda wind-
up proceeding, and Singularis was a Cayman company in
a Cayman liquidation proceeding. Further, finding that
the Bermuda +&1&  court had (i) no power to wind up a
non-Bermudan registered company and (ii) no jurisdiction
to conduct an ancillary liquidation, the Privy Council
concluded that the Bermuda court had no statutory
jurisdiction and instead, turned to the court's authority
under common law. Here, in stark contrast, section 1521
specifically provides this Court with the authority to order
the discovery sought by the Ciquidators.

45 See Reynolds @eclaration MM KKNKG.

4G See Reynolds @eclaration M K5.

For all of the foregoing reasons, the Court concludes that
application of section 1521 of the Bankruptcy Code to
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grant the Motion does not offend widely accepted notions
comity.

2> Co?n0eAnick@s (dditional (rgu*ents (re 3naCailing

CohnReznick advances a number of additional
arguments, all of which are unavailing. First,
CohnReznick also argues that the Subpoena is
inappropriate because the Ciquidators have not attempted
to seek discovery in the Caymans from CohnReznick
Cayman, which has access to the same working

documents. 47  In support of its assertion, CohnReznick
cites to %n re &d. o- +irs. o- Ao(eFell, 25F B.R. 5F0,
5FG (Bankr. S.@.E.L. 2001) in which this court denied
a motion for discovery under former section K04 (the
predecessor to chapter 15) in part because the foreign
representative had not sought the assistance of the foreign

court. 4F  Ao(eFell is factually distinguishable from this
caseA in denying the motion therein, the court found that
“[t]he relief Hopewell seeks is particularly inappropriate
as it involves an arbitration, which is supposed to
take place with a minimum of court supervision and

interference ...” 49  As there is no pending arbitration or
proceeding in this case (as discussed in-ra ), Ao(eFell is
inapposite and does not support CohnReznick's position.

47 See Objection at 5NG.

4F See Objection at 7NF, 9.

49 Ao(eFell, 25F B.R. at 5F5.

In fact, CohnReznick readily acknowledges that there
is no absolute rule that the Ciquidators must exhaust
their rights in the Cayman Islands before seeking relief in

this Court. 50  The Court agrees and declines to impose
such a requirement on the Ciquidators. Moreover, the
Court observes that this argument is inconsistent with
CohnReznick's comity argument. CohnReznick cannot,
on the one hand, object to discovery under U.S. laws
by arguing that the Ciquidators should have first sought
discovery in the Caymans, and on the other hand, argue
that such relief would not be permissible under Cayman
law.

50 See Objection at 7.

CohnReznick further contends that the Subpoena is
unnecessary since it has already turned over a thousand

electronic files amounting to nearly one gigabyte of
information and the Ciquidators have made no showing

or suggestion that they are missing any records. 51

CohnReznick's arguments are unconvincing for a number
of reasons. First, CohnReznick does not cite to any
statute or legal authority that suggests that a foreign
representative must demonstrate that it is missing any
records before seeking discovery of such information.
It also defies logic that the Ciquidators would trouble
themselves to the lengths they already have in order to
seek documents already in their possession. Indeed, the
purpose of discovery is to determine what information
about the debtor is missing or known. As the @ebtors'
auditor, CohnReznick is uniquely situated +&1'  to
provide information about the Funds' financial affairs
in the years leading up to the Funds' liquidationA this
is not the type of “broad fishing expedition” denied
by the court in SPhin) Ltd. And, as discussed in-ra,
CohnReznick has made no showing that the Ciquidators'
discovery requests are unduly burdensome, particularly
since CohnReznick only served as auditor for the Funds
for two years. Accordingly, the Court finds it irrelevant
that CohnReznick has already surrendered a number of
documents to the Ciquidators and declines to place any
additional burden on the Ciquidators to demonstrate
missing records from such delivered documents.

51 See Objection at F.

B> 4?e (rDitration 6roCisions oB t?e .ngage*ent
Letter (re 1ot Binding Because 4?ere Is 1o E2isputeF
ControCersyF or Clai*G at Issue
['] CohnReznick argues that the Funds are precluded

from seeking pre-litigation discovery pursuant to the
Bankruptcy Code or Bankruptcy Rule 2004 because the
parties are contractually bound by the arbitration clause
in the Bngagement Cetters, which broadly applies to
“[a]ny dispute, controversy, or claim” arising out of or
related to the rendering of CohnReznick's services and
such clause requires that such dispute, controversy, or
claim be finally resolved by arbitration and not by a court

of law. 52

52 See Heneral Terms and Conditions, “@ispute
Resolution,” Cheifetz @eclaration at Bxs. 1N4.

CohnReznick argues that the language in the relevant
arbitration clauses is broad enough to encompass
the discovery disputes between the Ciquidators and
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CohnReznick, as such disputes can be considered a
“dispute, controversy, or claim arising out of or related
to the services or the performance or breach of

[the Bngagement Cetters].” 5K  CohnReznick maintains
that “questions about the existence of such disputes,
controversies, or claims must be decided Pwith a healthy

regard for the federal policy favoring arbitration.Q ” 54

Moreover, if the Court permits the Ciquidators to
conduct pre-suit discovery, and the Ciquidators ultimately
commence arbitration proceedings against CohnReznick,
CohnReznick asserts that it will have lost its bargained-for
right to have all disputesSincluding discovery disputesS
decided and finally resolved by arbitration. Additionally,
CohnReznick alleges that the “true purpose” of the
Ciquidators' discovery requests is to search for “something
CohnReznick did wrong to support a claim against it,”
including but not limited to breach of contract andOor
negligence claims, and such non-core state law claims
would be covered by the arbitration clauses in the

Bngagement Cetters. 55  For these reasons, CohnReznick
submits that this Court should preclude any discovery
that relates to the investigation of potential pre-petition
state law claims against CohnReznick because the Court
must give effect to the relevant arbitration clauses in the

Bngagement Cetters. 5G

5K See Objection at 17 (citing Cheifetz @eclaration).

54 See Objection at 17 (citing Mitsu?ishi Motors Cor(. v.
Soler Chr,sler=Pl,mouth, %nc., 47K U.S. G14, G2G, 105
S.Ct. KK4G, F7 C.Bd.2d 444 (19F5) ).

55 Objection at 1F.

5G See id. at 1GN17.

In further support of its argument, CohnReznick relies
on %n re +ais,te', %nc., K2K B.R. 1F0 (E.@. Tex.
2005), in which the United States @istrict Court for
the Eorthern @istrict of Texas considered on appeal
whether a pre-insolvency arbitration +&2,  agreement
superseded bankruptcy-related discovery sought by a
creditors' trust during the pendency of a bankruptcy
case for the purpose of investigating potential claims. In
+ais,te', the creditors' trust sought to conduct a Rule
2004 examination of the debtors' former accountants,
and, like CohnReznick, the accountants argued that
the arbitration clauses under the relevant engagement
letters prevented the trust from seeking court-ordered

discovery. 57  The court held that the discovery fell within

the bounds of the arbitration clause if the potential
claims arising from the discovery would be subject to

arbitration. 5F  Iacating the Bankruptcy Court's order

authorizing the Rule 2004 examination, 59  the court stated
that “[t]he proper focus is on the underlying nature of
the proceedings that could flow from the information

obtained through the Rule 2004 examination,” G0  and
remanded the matter to the Bankruptcy Court, directing it
to determine the extent to which the proceedings the trust
intended to initiate derived exclusively from the provisions
of the Bankruptcy Code. The court held that “[i]f the court
determines that a proceeding does not derive exclusively
from the Code, the court has no choice but to abstain and

allow the parties to arbitrate the matter.” G1  If, however,
the Bankruptcy Court determined that such proceeding
derived exclusively from the Code, the Bankruptcy Court
would have discretion to refuse to enforce the applicable
arbitration agreement if arbitration would conflict with

the purposes of the Code. G2  CohnReznick submits
that the holding in +ais,te' supports its argument
that, because the Ciquidators seek discovery in order
investigate potential pre-petition state law claims against
CohnReznick, such proceedings are non-core, state law
claims that fall under the arbitration clauses in the
Bngagement Cetters.

57 K2K B.R. at 1F5NFG.

5F %d. at 1FG (citing %n re Nat'l B,(sum Co., 11F
F.Kd 105G, 10G7 (5th Cir. 1997) (“[W]e believe
that nonenforcement of an otherwise applicable
arbitration provision turns on the underlying nature
of the proceeding, i.e., whether the proceeding derives
exclusively from the provisions of the Bankruptcy
Code and, if so, whether arbitration of the proceeding
would conflict with the purposes of the Code.”) ).

59 %d. at 1FF.

G0 %d. at 1F7.

G1 %d. at 1FGNF7 (citations omitted).

G2 %d. at 1F7 (citations omitted).

The Ciquidators submit that the arbitration provisions
under the Bngagement Cetters are irrelevant because
the Ciquidators have not asserted any claim against
CohnReznick at this timeA they are merely seeking
information “essential to an investigation of the
company's affairs and the identification of assets for the
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benefit of creditors.” GK  They argue that, in the absence
of a pending proceeding, CohnReznick has no contractual
right to limit the relief available to the Ciquidators under

the Bankruptcy Code. G4  In fact, they emphasize that,
were the Motion to be denied on the basis that the relevant
arbitration clauses govern the instant discovery dispute,
this would eviscerate the pending proceeding rule and
undermine the fundamental purposes of section 1521(a)
(4) and Bankruptcy Rule 2004. As counsel stated +&21  at
the hearing on the Motion, chapter 15 proceedings cannot
be held hostage by an arbitration clause when there is no
dispute pending.

GK Motion M F.

G4 See Reply at FN11. The Ciquidators also argue that the
decision in +ais,te' was wrongly decided and point
to three subsequent decisions that have rejected its
finding. See Reply at 11N14 (citing %n re Millennium
La? Aoldings %%, LLC, 5G2 B.R. G14, GK1 (Bankr.
@. @el. 201G)A %n re .riedman's, %nc., K5G B.R. 779,
7FK (Bankr. S.@. Ha. 2005)A %n re NeF Centur, 9/S
Aoldings, %nc. 407 B.R. 55F, 571 (Bankr. @. @el. 2009)
).

The Court agrees. One of the significant objectives of
chapter 15 is to provide judicial assistance to foreign
representatives in gathering information which will enable
them to comply with their duties. It would be at cross
purposes with this objective, in the context of a foreign
representative's application seeking discovery pursuant to
section 1521, to interpret an arbitration clause so broadly
that it eliminates this right.

Inasmuch as CohnReznick relies on the holding in
+ais,te' in support of its position, the Court concludes
that the holding in +ais,te' does not dictate a different
result. Here, the relief sought under Motion derives
exclusively from the provisions of the Bankruptcy
Code. The discovery sought by the Ciquidators from
CohnReznick clearly falls within the scope of relief set
forth in sections 542(e), 1521(a)(4), and 1521(a)(7) of the
Bankruptcy Code and Bankruptcy Rule 2004. Although
the holding in +ais,te' can be interpreted broadly, the
court's decision was predicated on the fact that the
Bankruptcy Court did not consider the underlying nature
of the proceedings in its decision to overrule the auditor's

objection of Rule 2004 examination. G5  Here, the Court
has considered the underlying nature of the proceedings
before it, and it concludes that the Ciquidators' discovery

requests are derived from the Bankruptcy Code and Rules,
and, accordingly, this Court has discretion to decline to
apply the arbitration clauses at this time.

G5 +ais,te', K2K B.R. at 1FF.

The instant discovery dispute is neither a pending
proceeding nor a “dispute, claim, or controversy” that
falls within the parameters of the arbitration clauses

in the Bngagement Cetters. GG  The Ciquidators have
continuously stated that their main purpose in issuing the
Subpoena was to obtain information from CohnReznick
about the Funds. It is well recognized that the information
and knowledge which an auditor is likely to have
regarding a debtor for which the auditor worked is
essential to the investigation of such debtor's financial

affairs. G7  Here, as argued by counsel for the Master
Fund Ciquidators at oral argument on the Motion, the
notion that the Ciquidators, who must manage the affairs
of the Funds whose assets were largely U.S.-based and
held by U.S. subsidiaries, do not have the power to seek
relief under U.S. law, cannot be countenanced. Moreover,
the need for discovery in this case is particularly acute
given the anticipated lack of cooperation by the Funds'
executives and the alleged criminal fraud with respect to
the Funds.

GG As explicitly stated by the court in +ais,te', a
“proceeding” is more than a discovery device, “it is
a procedural mechanism that enables one to obtain
some form of remedy or other relief.” %d. at 1F7.
Furthermore, the “pending proceeding rule” does not
bar relief for potential litigation. See %n re Blitnir,
2011 WC KG527G4, at R5 J n.12 (“That the Foreign
Representative may eventually litigate with the same
defendants, here or in Iceland, does not call for a
different conclusion. In analogous circumstances, a
bankruptcy trustee is free to use Rule 2004 to obtain
evidence against a target even though it is likely that
the trustee will eventually sue the target.”).

G7 See %n re Aughes, 2F1 B.R. at 229 (“The issues
concerning the insolvency of [the debtor], and when
[the debtor] became insolvent requires the Joint
Ciquidators to understand as much as possible about
the financial affairs of [the debtor]. The information
and knowledge which the [auditor's] employees are
likely to have is essential to this investigation.”).

Accordingly, the Court determines that the arbitration
clauses under the Bngagement +&22  Cetters do not
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limit the relief available to the Ciquidators under the
Bankruptcy Code and Rules with respect to the Subpoena.

I7> C/1CL3SI/1
For all of the foregoing reasons, the Motion is granted.
Any other arguments made and not specifically addressed
in this @ecision, including but not limited to the argument

that the Subpoena is overly broad and should be
narrowed, are hereby overruled.

IT IS SO OR@BRB@.

(ll Citations

5FK B.R. F0K, G5 Bankr.Ct.@ec. 15F

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.



AMERICAN BANKRUPTCY INSTITUTE

813

UNITED STATES COURT OF APPEALS
FOR THE  

SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the 
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the      
15th day of May, two thousand and eighteen. 

Before: Ralph K. Winter, 
  Christopher F. Droney, 
   Circuit Judges,
  Alvin K. Hellerstein, 
   District Judge.*
__________________________________________
IN RE: TRIBUNE COMPANY FRAUDULENT 
CONVEYANCE LITIGATION

NOTE HOLDERS, Deutsche Bank Trust Company  
Americas, Law Debenture Trust Company of New 
York, Wilmington Trust Company, INDIVIDUAL 
RETIREES, William A. Niese, on behalf of a putative 
class of Tribune Company retirees, 

Plaintiff - Appellant-Cross-Appellees, 

Mark S. Kirschner, as Litigation Trustee for the Tribune 
Litigation Trust, 

Plaintiff, 

Tendering Phones Holders, Citadel Equity Fund Ltd., 
Camden Asset Management LLP and certain of their 
affiliates, 

Plaintiff-Intervenors,  

v.

Large Private Beneficial Owners, Financial Institution 
Holders, 

ORDER

Docket No.  13-3992(L) 
13-3875(XAP) 
13-4178(XAP) 
13-4196(XAP) 

__________________________
*The Honorable Alvin K. Hellerstein, of the United States District Court for the Southern 
District of New York, sitting by designation.
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Case 13-3992,  Document 387,  05/15/2018,  2303388,  Page1 of 3



814

VIEWS FROM THE BENCH, 2018

Financial Institution Conduits, Merrill Lynch, Pierce, 
Fenner & Smith, Inc., on behalf of a putative class of 
former Tribune Company shareholders, Pension Funds, 
including public, private, and Taft Hartlet Funds, 
Individual Beneficial Owners, Mario J. Gabelli, on 
behalf of a putative class of former Tribune Company 
shareholders, Mutual Funds, At-Large, Estate of Karen 
Babcock, Phillip S. Babcock, Phillip S. Babcock, 
Douglas Babcock, Defendants listed on Exhibit B,

Defendants - Appellee-Cross-Appellants, 

Current and Former Directors and Officers, Betsy D. 
Holden, Christopher Reyes, Dudley S. Taft, Enrique 
Hernandez, Jr., Miles D. White, Robert S. Morrison, 
William A. Osborn, Harry Amsden, Stephen D. Carver,
Dennis J. FitzSimons, Robert Gremillion, Donald C. 
Grenesko, David Dean Hiller, Timothy J. Landon, 
Thomas D. Leach, Luis E. Le, Mark Hianik, Irving 
Quimby, Crane Kenney, Chandler Bigelow, Daniel 
Kazan, Timothy Knight, Thomas Finke, SAM ZELL 
AND AFFILIATED ENTITIES, EGI-TRB, LLC, 
Equity Group Investments, LLC, SAM Investment 
Trust, Samuel Zell, Tower CH, LLC, Tower DC, LLC, 
Tower Dl, LLC, Tower EH, LLC, Tower Gr, Large 
Shareholders, Chandler Trust and their representatives, 
FINANCIAL ADVISORS, Valuation Research 
Corporation, Duff & Phelps, LLC, Morgan Stanley & 
Co. Inc. and Morgan Stanley Capital Services, Inc., 
GreatBanc Trust Company, Citigroup Global Markets, 
Inc., CA PUBLIC EMPLOYEE RETIREMENT 
SYSTEM, CALPERS, UNIVERSITY OF CA 
REGENTS, T. ROWE PRICE ASSOCIATES, INC.,
MORGAN KEEGAN & COMPANY, INC., NTCA, 
DIOCESE OF TRENTON-PENSION FUND, FIRST 
ENERGY SERVICE COMPANY, MARYLAND 
STATE RETIREMENT AND PENSION SYSTEM, 
T BANK LCV QP, T BANK-LCV- PT, JAPAN POST 
INSURANCE, CO., LTD., SERVANTS OF RELIEF 
FOR INCURABLE CANCER (AKA DOMINICAN 
SISTERS OF HAWTHORNE), NEW LIFE 
INTERNATIONAL, NEW LIFE INTERNATIONAL 
TRUST, SALVATION ARMY, SOUTHERN 
TERRITORIAL HEADQUARTERS, CITY OF 
PHILADELPHIA EMPLOYEES, OHIO 
CARPENTERS' MIDCAP (AKA OHIO 
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CARPENTARS' PENSION FUND), TILDEN H. 
EDWARDS, JR., MALLOY AND EVANS, INC., 
BEDFORD OAK PARTNERS, LP, DUFF AND 
PHELPS LLC, DURHAM J. MONSMA, CERTAIN 
TAG-ALONG DEFENDANTS, MICHAEL S. 
MEADOWS, WIRTZ CORPORATION, 

Defendants. 
__________________________________________

IT IS HEREBY ORDERED that the mandate in this case is recalled in anticipation of 
further panel review.

       For the Court:

       Catherine O’Hagan Wolfe,
                             Clerk of Court 
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1 Cite as: 584 U. S. ____ (2018) 

Statement of KENNEDY, J. and THOMAS, J. 

SUPREME COURT OF THE UNITED STATES 
DEUTSCHE BANK TRUST COMPANY AMERICAS, ET AL. 

v. ROBERT R. MCCORMICK FOUNDATION, ET AL. 
ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED  
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

No. 16–317. Decided April 3, 2018 

 Statement of JUSTICE KENNEDY and JUSTICE THOMAS 
respecting the petition for certiorari. 

The parties are advised that consideration of the peti-
tion for certiorari will be deferred for an additional period
of time. This will allow the Court of Appeals or the Dis-
trict Court to consider whether to recall the mandate, 
entertain a Federal Rule of Civil Procedure 60(b) motion to
vacate the earlier judgment, or provide any other available
relief in light of this Court’s decision in Merit Management 
Group, LP v. FTI Consulting, Inc., 583 U. S. ___ (2018). 
The petition for certiorari in this case was pending when
the Court decided Merit Management.  The Court of Ap-
peals or the District Court could decide whether relief 
from judgment is appropriate given the possibility that 
there might not be a quorum in this Court.  See 28 U. S. C. 
§2109. 
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This Court should recall its mandate, vacate its decision of March 29, 2016, 

in its entirety, and remand this case to the district court for further proceedings 

consistent with Merit Management Group, LP v. FTI Consulting, Inc., 

138 S. Ct. 883 (2018). 

Defendants do not seriously dispute that recall is appropriate here.  Every 

factor considered by this Court weighs in favor of it.  See generally Sargent v. 

Columbia Forest Prods., Inc., 75 F.3d 86, 90 (2d Cir. 1996); Mot. 5-9.  Defendants 

are constrained to concede (at 16) that Merit Management “forecloses” a central 

element of this Court’s decision: that Section 546(e) reaches every defendant in 

this case.  This Court held that it “clearly” does because all the transfers at issue 

were made through financial intermediaries.  In re Tribune Co. Fraudulent 

Conveyance Litig., 818 F.3d 98, 112, 120 (2d Cir. 2016).  But that is precisely the 

holding rejected by Merit Management, leaving the two decisions “unquestionably 

at odds.”  Sargent, 75 F.3d at 90.  Defendants note (at 2) that recall is an 

“extraordinary request,” but barely acknowledge the extraordinary circumstance 

that prompted our motion:  a statement by two Justices expressly asking this Court 

to consider “available relief in light of” Merit Management.  See Mot. App.1 

                                                 
1 Defendants misstate (at 8) the operation of 28 U.S.C. § 2109.  While Justices 
Kennedy and Thomas noted that “there might not be a quorum” to address this 
case right now, Section 2109 requires affirmance only after “a majority of the 
qualified justices” actually conclude “that the case cannot be heard and determined 
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Defendants’ Opposition is, instead, a rearguard battle to rehabilitate this 

Court’s decision on different grounds.  But the arguments they advance already 

have been rejected, are equally undermined by Merit Management, or are new and 

plainly fact bound.  Each is best addressed in the first instance (if at all) by the 

district court. 

I. STATE-LAW FRAUDULENT-CONVEYANCE CLAIMS ARE NOT 
PROPERTY OF THE ESTATE THAT MUST “REVERT” TO 
CREDITORS—AND THIS COURT DID NOT HOLD OTHERWISE 

Defendants’ lead argument attempts to avoid Merit Management altogether.  

According to Defendants, Plaintiffs’ state-law fraudulent-conveyance claims “were 

vested exclusively in the bankruptcy trustee and they never reverted to plaintiffs.”  

Opp. 9.  Thus, they say, Plaintiffs could bring those state-law claims only if the 

district court had dismissed the bankruptcy case, which it didn’t do.  But 

Defendants lost that argument in the district court, which held that “creditors’ 

avoidance claims are not property of the estate” in the first place.  In re Tribune 

Co. Fraudulent Conveyance Litig., 499 B.R. 310, 322 & n.12 (S.D.N.Y. 2013).  

And, contrary to their suggestions here (at 9), Defendants did not win their 

“reverter” argument on appeal, either.  Rather, this Court stated that it “need not 

                                                                                                                                                             
at the next ensuing term”—not “the end of the current Term” (Opp. 8), as 
Defendants claim. 
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3 

resolve either the ‘property’ or the reversion issues.”  Tribune, 818 F.3d at 117; see 

also id. at 118 (stating that the reverter issue was “unclear”).2   

What is more, Defendants argued that, “[i]f the avoidance claims reached 

Appellants at all, they did so still limited by section 546(e).”  Dkt. 143 at 23.  That 

argument, of course, assumed that Section 546(e) protected all transfers in which 

financial institutions acted as conduits.  But Merit Management overruled that 

understanding.  Thus, even if Defendants’ argument were correct, endorsement of 

it by this Court would not end the case:  The district court would still need to 

determine whether Section 546(e) reaches each of the approximately 3,300 

differently situated defendants in this case in light of Merit Management.  See infra 

Part III. 

In any event, Defendants’ “reverter” argument mischaracterizes our position 

and is divorced from the Bankruptcy Code’s text.  Our argument is not, as 

Defendants suggest, that the state-law fraudulent-conveyance claims have 

“reverted” to creditors.  Rather, such claims never became property of the estate to 

begin with.   

The bankruptcy estate comprises “all legal or equitable interests of the 

debtor in property as of the commencement of the case.”  11 U.S.C. § 541(a)(1).  
                                                 
2 Indeed, there would have been no reason for this Court to hold that 
Section 546(e) preempted Plaintiffs’ fraudulent-conveyance claims if they didn’t 
otherwise possess such claims. 
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And a state-law fraudulent-transfer claim is not property of the debtor.  See 

Dkt. 219 at 18-33.  Rather, “fraudulent transfer claims have long belonged to a 

transferor’s creditors.”  In re Cybergenics Corp., 226 F.3d 237, 241 (3d Cir. 

2000).3   Indeed, in In re Colonial Realty Co., 980 F.2d 125 (2d Cir. 1992), this 

Court held that fraudulently transferred property is not property of the estate until it 

is recovered—and that an avoidance action itself is not “an ‘act to obtain 

possession of property of the estate.’”  Id. at 131-132 (quoting 

11 U.S.C. § 362(a)(3)).4  Because fraudulent-conveyance claims are not property 

of the estate to begin with, they need not “revert” to creditors before creditors can 

bring such claims.   

Defendants nevertheless assert that “the text of today’s Code” supports their 

“reverter” argument.  Opp. 11.  Yet Defendants do not cite Section 541(a)’s 

definition of property of the estate.  Indeed, they do not cite any “text of today’s 

Code.”  Rather, they rely on two Supreme Court cases from “[o]ne hundred forty 

years ago” (Opp. 10)—Glenny v. Langdon, 98 U.S. 20 (1878), and Trimble v. 

Woodhead, 102 U.S. 647 (1880).  But those cases relied on a provision of the 

                                                 
3 See also 5 COLLIER ON BANKRUPTCY ¶ 541.07, n.1 (16th ed. 2018) (the “correct” 
reading of Section 541(a) is that “fraudulent transfer claims arising out of a 
leveraged buyout [a]re not” property of the estate). 
4 It is telling that defendants rely (at 11) on In re MortgageAmerica Corp., 714 
F.2d 1266, 1275 (5th Cir. 1983).  This Court expressly rejected Mortgage-
America’s reasoning in Colonial Realty, 980 F.2d at 131. 
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Bankruptcy Act of 1867 that vested fraudulently conveyed property in the trustee—

a provision Congress deleted when it enacted the Bankruptcy Code of 1978.  See 

Dkt. 219 at 29-30.  Text from the Bankruptcy Act that has been repealed by the 

Code plainly is not the “text of today’s Code” (Opp. 11). 

II. MERIT MANAGEMENT FATALLY UNDERMINES THIS COURT’S 
UNDERSTANDING OF THE PURPOSES AND PREEMPTIVE 
FORCE OF SECTION 546(e) 

Defendants next assert (at 13-16) that nothing about Merit Management 

undermines this Court’s preemption analysis.  But ever since Hines v. Davidowitz, 

312 U.S. 52, 67 (1941), the question at the heart of any implied-preemption case 

has been whether a state law “stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.”  Accord Tribune, 

818 F.3d at 110; Marentette v. Abbott Labs., Inc., 886 F.3d 112, 117 

(2d Cir. 2018).  It thus follows ineluctably that a court’s erroneous perception of 

the “purposes and objectives of Congress” in enacting the allegedly preemptive 

federal statute will profoundly affect the analysis of implied preemption. 

We showed in the Motion (at 10-12) that the Supreme Court in Merit 

Management determined the purposes and objectives of Congress underlying 

Section 546(e) to be very different than did this Court.  See Merit Management, 

138 S. Ct. at 896-97.  Defendants have no response.  They simply repeat this 

Court’s interpretation of Congress’s purposes, as if it remained self-evidently 
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correct even now.  Opp. 5-6, 13.  Indeed, they go so far as to quote (at 6) this 

Court’s comment that it “perceive[d] no conflict between Section 546(e)’s 

language and its purpose” (Tribune, 818 F.3d at 120)—even though the Supreme 

Court rejected this Court’s interpretation of such language.  Any serious analysis 

of Merit Management shows that it undermined this Court’s understanding of 

Congress’s purpose just as much as it undermined this Court’s understanding of 

Congress’s text.  This Court’s holding on preemption—built on that erroneous 

understanding—thus falls as well. 

But rather than engage in such analysis, Defendants offer only misdirection.  

First, they say that Merit Management did not directly address any preemption 

issue.  Opp. 13-14.  That is true, undisputed, and irrelevant.  We did not argue that 

Merit Management necessitates remand to consider preemption anew because the 

case directly addressed preemption.  Rather, we showed that Merit Management 

necessitates reconsideration because this Court’s preemption opinion rests on an 

understanding of Congress’s purposes that has been rejected by Merit 

Management. 

Second, Defendants point to the denial of certiorari in another case.  Opp. 3, 

6-7, 14.  The answer to that misguided argument is simple: “‘the denial of a writ of 

certiorari imports no expression of opinion upon the merits of the case.’”  Golb v. 

Attorney General of N.Y., 870 F.3d 89, 98 (2d Cir. 2017) (quoting Teague v. Lane, 
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489 U.S. 288, 296 (1989)); see also Smith v. General Motors Corp., 108 F.3d 1370 

(Table), 1997 WL 138452, at *2 (2d Cir. 1997) (stating with respect to denial of 

certiorari in a preemption case that a “denial of certiorari has no precedential 

weight whatsoever, and marks no change in the law”); Teague, 489 U.S. at 296 

(“The ‘variety of considerations that underlie denials of the writ’ counsels against 

according denials of certiorari any precedential value.”) (citation omitted). 

In sum, Defendants simply fail to engage with our showing that Merit 

Management necessitates reconsideration of this Court’s preemption holding 

because of what it teaches about the purposes of Section 546(e), the allegedly 

preemptive enactment in this case.  That issue should be addressed anew by the 

district court on remand, unburdened by this Court’s March 2016 decision. 

III. THIS COURT SHOULD NOT CONSIDER DEFENDANTS’ NEW 
ARGUMENTS REGARDING THE SCOPE OF SECTION 546(e) 

Even if Section 546(e) does preempt state law (or if Plaintiffs’ claims only 

“revert” subject to it), the question remains whether it protects all of the defendants 

in this case.  As Defendants concede, Merit Management “forecloses” the Court’s 

original reason for holding that it does.  Opp. 16.  So instead, Defendants ask the 

Court to reach the same conclusion for a different reason.  It should not. 

A. To begin with, Defendants have never before made the argument 

advanced in their Opposition.  The argument is that the definitions of “financial 

institution” and “financial participant” bring every transfer in the case within the 
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scope of Section 546(e), regardless of Merit Management’s holding.  Opp. 16-22.  

But that argument appears nowhere in Defendants’ district-court briefs.  In re 

Tribune Co. Fraudulent Conveyance Litig. (“District Court Case”), No. 11-MD-

2296 (S.D.N.Y.), Dkt. 1671; Dkt. 2293.  Nor does it appear anywhere in their 

briefs in this Court.  No. 13-3992, Dkts. 143-145; Dkts. 229-231. 

There is therefore no reason for this Court to consider the argument now.  

Appellants—and cross-appellants, like Defendants here—must present all 

arguments in their initial briefs.  E.g., Rodriguez ex rel. Rodriguez v. DeBuono, 

175 F.3d 227, 230 n.1 (2d Cir. 1999) (per curiam); Frank v. United States, 78 F.3d 

815, 833 (2d Cir. 1996), vacated on other grounds, 521 U.S. 1114 (1997).  Even 

ordinary appellees may not raise new arguments at oral argument, United States v. 

Cedeño, 644 F.3d 79, 83 n.3 (2d Cir. 2011), or in post-argument letters, In re 

Literary Works in Elec. Databases Copyright Litig., 654 F.3d 242, 248 n.4 (2d Cir. 

2011), much less after the court’s decision.  That the law has changed during the 

pendency of this case is no justification.  “The circuits were split” on the scope of 

Section 546(e) when this case first reached this Court, so Defendants cannot argue 

“that [they were] misled by the then-current law of this circuit into waiving” their 

argument.  Johnson v. Testman, 380 F.3d 691, 696 (2d Cir. 2004).5 

                                                 
5 The interpretation of Section 546(e) adopted by the Supreme Court had been law 
in the Eleventh Circuit since 1996.  See In re Munford, Inc., 98 F.3d 604 (1996). 
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Nor should this Court condone Defendants’ attempt to undermine the district 

court’s management of this case.  That court ordered Defendants to raise in the 

initial motion to dismiss “any ground which, if successful, would dispose of the 

entirety of the Individual Creditor Actions.”  Master Case Order No. 3 ¶ 12(i), 

District Court Case, Dkt. 1395.  Defendants are now trying to raise various new 

arguments based on Section 546(e) that they contend (wrongly) are a “global 

reason[]” to dismiss “plaintiffs’ avoidance claims.”  Opp. 17 & n.4.  If any court is 

to consider those new arguments—and they should not—it should be the district 

court on remand.  See, e.g., Bishop v. Wells Fargo & Co., 870 F.3d 104, 106-07 

(2d Cir. 2017) (per curiam) (remanding, in an analogous posture, even a purely 

legal issue to district court); Carpenter v. Republic of Chile, 610 F.3d 776, 780 (2d 

Cir. 2010) (per curiam) (same). 

B.  Defendants’ new argument is premised on factual assertions never 

before tested in this case—confirming that it is not ripe for review by this Court.  

For example, under Defendants’ new theory, a bank through whose hands merger 

consideration was remitted must have “act[ed] as agent” for Tribune or its former 

shareholders.  11 U.S.C. § 101(22)(A).6  But “[t]he question whether an agency 

relationship exists is highly factual.”  Cleveland v. Caplaw Enters., 448 F.3d 518, 

                                                 
6 The entity may also act as “custodian.”  11 U.S.C. § 101(22)(A).  That is not 
relevant here.  See id. § 101(11). 
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522 (2d Cir. 2006).  In particular, agency is a fiduciary relationship, Johnson v. 

Priceline.com, Inc., 711 F.3d 271, 277 (2d Cir. 2013), which most bank-customer 

relationships are not, Manufacturers Hanover Tr. Co. v. Yanakas, 7 F.3d 310, 318 

(2d Cir. 1993).  The documents Defendants cite (at 17-20) do not suffice to 

determine that agency relationships existed here for any Defendant, let alone all of 

them. 

Another factual issue is whether the relationship Defendants posit is in 

connection with a “securities contract.”  11 U.S.C. § 101(22)(A).  That term’s 

definition encompasses contracts “to purchase shares.”  Tribune, 818 F.3d at 120 

(emphasis added).  But this Court did not hold, as Defendants suggest (at 20), that 

it encompasses contracts to redeem shares.  Indeed, this Court has expressly 

declined to rule on that issue.  In re Quebecor World (USA) Inc., 719 F.3d 94, 99 

(2d Cir. 2013).  That distinction matters because the merger agreement covering 

approximately half of the transfers here involved the cancellation, not the purchase, 

of shares.  Merger Agreement § 2.1(a), In re Tribune Co., No. 08-13141 (Bankr. D. 

Del.), Dkt. 5442 (“All Shares . . . shall be automatically canceled and shall cease to 

exist.”). 

In addition to such factual questions, Defendants’ new argument embeds 

legal errors.  For example, it requires “customer” to have “its ordinary meaning.”  

Opp. 18 n.6.  But the Bankruptcy Code gives “customer” a technical meaning.  
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11 U.S.C. §§ 741(2), 761(9).  It does not use the word in any other way.  Id. 

§§ 561(b)(2)(B), 745-749, 751, 752, 763-766, 783(a).  The meaning here should be 

correspondingly limited.  See, e.g., Hall v. United States, 566 U.S. 506, 519 (2012) 

(“[I]dentical words and phrases within the [Bankruptcy Code] should normally be 

given the same meaning.” (quotation marks omitted)). 

Similar problems plague the distinct argument (Opp. 21-22) that Tribune 

was a “financial participant.”  For example, the swap agreements on which that 

argument rests were part of the very leveraged buyout we challenge.  Tribune Co. 

2007 Form 10-K at 6, https://bit.ly/2qSyUy8.  A transferor cannot immunize 

challenges to a transaction simply by including certain derivatives in it.  See H.R. 

Rep. No. 109-31(I), at 130-31 (2005), reprinted in 2005 U.S.C.C.A.N. 88, 191 

(noting that the definition of “financial participant” protects “major market 

participants” to prevent “systemic impact upon the markets from a single failure”).  

Like their other new arguments, this one is indisputably fact bound—the kind of 

argument to be evaluated, in the first instance if at all, by the district court. 

CONCLUSION 

This Court should recall its mandate, vacate its March 29, 2016, judgment, 

in its entirety, and remand this case to the district court for further proceedings 

consistent with Merit Management. 
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CORPORATE DISCLOSURE STATEMENT 

The undersigned Defendants-Appellees-Cross-Appellants previously filed 

corporate disclosure statements pursuant to Federal Rule of Appellate Procedure 

26.1.  See ECF Nos. 30, 135, 136, 138 & 139.  Defendants-Appellees-Cross-

Appellants incorporate and rely upon those corporate disclosure statements in 

satisfaction of their obligations under Federal Rule of Appellate Procedure 26.1, 

with the following amendments� 

Each of the following Defendants-Appellees-Cross-Appellants states that it 

has no parent corporation and no publicly held corporation owns 10� or more of 

its stock� DiMaio Ahmad Capital LLC, now operating as DA Capital LLC� 

Employee Retirement System of Te[as� Illinois Municipal Retirement Fund� Ohio 

Public Employees Retirement System� Oppenheimer Main Street All Cap Fund 

(f�k�a�Oppenheimer Main Street Select Fund and Oppenheimer Main Street 

Opportunity Fund)� Oppenheimer Main Street Mid Cap Fund (f�k�a as Oppenheimer 

Main Street Small Cap Fund)� Oppenheimer Variable Account Funds doing business 

as Oppenheimer Main Street Small Cap Fund�VA (f�k�a Oppenheimer Main Street 

Small & Mid-Cap Fund�VA)� Pensions Reserve Investment Management Board of 

Massachusetts� Russell U.S. Core ETuity Fund (incorrectly named as ³Russell US 

Core ETuity Fund,´ and f�k�a Russell ETuity I Fund and Russell Investment 
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Company Diversified ETuity Funds)� School Employees Retirement System of 

Ohio� Te[as Education Agency.  

Bank of Montreal Holding Inc. (as successor in interest to BMO Nesbitt 

Burns Trading Corp. S.A.) states that it is ultimately wholly owned by the Bank of 

Montreal.  Bank of Montreal holds 100� of the issued and outstanding common 

shares of Bank of Montreal Holding Inc.  BMO Life Assurance Company 

(³BMOLA´) holds 100� of the Class K Preference Shares and Class L Preference 

Shares of Bank of Montreal Holding Inc.  BMO Life Holdings (Canada), ULC 

(³BMO ULC´) holds 100� of the issued and outstanding shares of BMOLA.  

BMO Life Insurance Company (³BMOLI´) holds 100� of the issued and 

outstanding common shares of BMO ULC.  Bank of Montreal holds 100� of the 

issued and outstanding common shares of BMOLI. 

Barclays Capital Inc. states that it is an indirectly held wholly owned 

subsidiary of Barclays PLC, a publicly held company whose shares are traded on 

the London and New York stock e[changes.  Barclays PLC has no parent 

company, and no publicly held company owns more than 10� of its stock. 

Bear Stearns Securities Corp. (which changed its name to J.P. Morgan 

Clearing Corp.) was a wholly owned subsidiary of J.P. Morgan Securities LLC, 

which is a wholly owned subsidiary of J.P. Morgan Broker-Dealer Holdings Inc., 

which is a wholly owned subsidiary of JPMorgan Chase & Co., a publicly held 
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corporation.  J.P. Morgan Clearing Corp. was merged into J.P. Morgan Securities 

LLC on October 1, 2016. 

BNP Paribas Prime Brokerage Inc. states that on March 12, 2018, it merged 

into BNP Paribas Securities Corp., which is a wholly owned indirect subsidiary of 

BNP Paribas, which is a publicly owned company organi]ed under the laws of 

France.  No publicly held entity owns 10� or more of the stock of BNP Paribas.  

Charles Schwab Futures, Inc. (f�k�a options;press, Inc.) is a wholly owned 

subsidiary of options;press Holdings, Inc., which is in turn 100� owned by The 

Charles Schwab Corporation, a publicly traded company. 

Credit Suisse Securities (Europe) Ltd. states that it is a wholly owned 

subsidiary of Credit Suisse Investment Holdings (UK), which in turn is a wholly 

owned subsidiary of Credit Suisse Investments (UK), which is Mointly owned by 

Credit Suisse AG and Credit Suisse AG, Guernsey Branch.  Credit Suisse AG, 

Guernsey Branch is a branch of Credit Suisse Group AG, and Credit Suisse AG is 

100� owned by Credit Suisse Group AG. Credit Suisse Group AG is a corporation 

organi]ed under the laws of Swit]erland and whose shares are listed on the Si[ 

Swiss E[change and are also listed on the New York Stock E[change in the form of 

American Depositary Shares.  No publicly held company owns 10� or more of 

Credit Suisse Group AG. 
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Credit Suisse Securities (USA) LLC states that it is a wholly owned 

subsidiary of Credit Suisse (USA), Inc., whose voting stock is 100� owned by 

Credit Suisse AG, which is 100� owned by Credit Suisse Group AG, which is a 

corporation organi]ed under the laws of Swit]erland and whose shares are listed on 

the Si[ Swiss E[change and are also listed on the New York Stock E[change in the 

form of American Depositary Shares. No publicly held company owns 10� or more 

of Credit Suisse Group AG. 

Credit Suisse (USA), Inc. states that it is a wholly owned subsidiary of Credit 

Suisse Holdings (USA) Inc., whose voting stock is 100� owned by Credit Suisse 

AG, which is 100� owned by Credit Suisse Group AG, which is a corporation 

organi]ed under the laws of Swit]erland and whose shares are listed on the Si[ 

Swiss E[change and are also listed on the New York Stock E[change in the form of 

American Depositary Shares.  No publicly held company owns 10� or more of 

Credit Suisse Group AG. 

Deutsche Bank Securities Inc. states that it is a wholly-owned subsidiary of 

DB U.S. Financial Markets Holding Corporation, which in turn is a wholly-owned 

subsidiary of DB USA Corporation, previously doing business as Taunus 

Corporation, which in turn is a wholly-owned subsidiary of Deutsche Bank A.G., a 

publicly traded corporation.  No other publicly held company owns 10� or more of 

the stock of Deutsche Bank Securities Inc.  
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Deutsche Investment Management Americas Inc. states that it is a wholly 

owned subsidiary of DeAM US Holding Corporation.  DeAM US Holding 

Corporation is a wholly owned subsidiary of DWS Group GmbH & Co. KGaA.  

DWS Group GmbH & Co. KGaA is publicly traded in part and 77.75� owned by 

DB Beteiligungs Holding GmbH.  DB Beteiligungs Holding GmbH is wholly 

owned by Deutsche Bank AG.  No publicly traded corporation holds 10� or more 

of the stock of Deutsche Bank AG. 

Frank Russell Company states that it is a wholly owned subsidiary of the 

London Stock E[change Group, LLC.  ³Frank Russell,´ ³Frank Russell 

Investments,´ and ³Frank Russell Trust´ do not e[ist, to the best of counsel¶s 

knowledge. 

Goldman Sachs & Co. LLC (formerly known as Goldman, Sachs & Co.) 

states that it is a wholly-owned subsidiary of The Goldman Sachs Group, Inc. (³GS 

Group´) e[cept for de minimis non-voting, non-participating interests held by 

unaffiliated broker-dealers.  GS Group is a corporation organi]ed under the laws of 

Delaware, and its shares are publicly traded on the New York Stock E[change.  GS 

Group has no parent corporation, and to the best of GS Group¶s knowledge, no 

publicly held company owns 10� or more of the common stock of GS Group.  

Goldman Sachs E[ecution & Clearing, L.P. was merged into Goldman Sachs & Co. 

LLC in June 2017.   
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Goldman Sachs International Holdings LLC states that it is an indirect, 

wholly-owned subsidiary of The Goldman Sachs Group, Inc. (³GS Group´).  GS 

Group is a corporation organi]ed under the laws of Delaware, and its shares are 

publicly traded on the New York Stock E[change.  GS Group has no parent 

corporation, and to the best of GS Group¶s knowledge, no publicly held company 

owns 10� or more of the common stock of GS Group.  

GS Investment Strategies LLC states that it is an indirect, wholly-owned 

subsidiary of The Goldman Sachs Group, Inc. (³GS Group´).  GS Group is a 

corporation organi]ed under the laws of Delaware, and its shares are publicly traded 

on the New York Stock E[change.  GS Group has no parent corporation, and to the 

best of GS Group¶s knowledge, no publicly held company owns 10� or more of the 

common stock of GS Group. 

Harbor Capital Advisors, Inc. states that it is wholly owned by Robeco US 

Holding, Inc., which is wholly owned by Robeco US Holding B.V., which is wholly 

owned by ORI; Corporation Europe N.V.  ORI; Corporation, a publicly traded 

company, owns 100� of the outstanding shares of ORI; Corporation Europe N.V. 

JPMorgan Chase �01(k) Savings Plan is an ³employee pension benefit plan´ 

as defined by the Employee Retirement Security Act, its income is e[empt from 

federal income ta[ under Section 501(a) of the Internal Revenue Code, and is 
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sponsored by JPMorgan Chase Bank, N.A., a wholly owned subsidiary of 

JPMorgan Chase & Co., a publicly held corporation. 

J.P. Morgan Clearing Corp. was merged into J.P. Morgan Securities LLC on 

October 1, 2016. 

J.P. Morgan Securities plc (formerly J.P. Morgan Securities Ltd.) is an 

indirect wholly owned subsidiary of JPMorgan Chase Bank, N.A., which is a 

wholly owned subsidiary of JPMorgan Chase & Co., a publicly held corporation. 

JPMorgan Trust II is an open-end, management investment company 

organi]ed as a Delaware statutory trust.  JPMorgan Trust II issues shares of 

beneficial interest in series, with each series corresponding to a separate fund.  

JPMorgan Trust II has no parent corporation and, as of March 30, 2018, no 

publicly held corporation owns, of record, ten percent or more of any class of 

shares of a relevant fund for its own benefit. 

J.P. Morgan Whitefriars, Inc. (n�k�a J.P. Morgan Whitefriars LLC) is a wholly 

owned subsidiary of J.P. Morgan Overseas Capital Corporation, which is a wholly 

owned subsidiary of J.P. Morgan International Finance Limited, which is an indirect 

wholly owned subsidiary of JPMorgan Chase & Co., a publicly held corporation. 

Manulife Investment E[change Funds Corp. (incorrectly named as ³Manulife 

Invst E[ FDS Corp.-MI;´) states that it is a wholly owned subsidiary of Manulife 

Investment E[change Funds Trust. 
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Manulife Investments (f�k�a ³Manulife Mutual Funds´) states that it is a 

division of Manulife Asset Management Limited, which is a wholly owned 

subsidiary of Manulife Asset Management Holdings (Canada) Inc. (f�k�a� ³FNA 

Financial Inc.´), which is itself a wholly owned subsidiary of The Manufacturers 

Life Insurance Company, which is wholly owned by Manulife Financial 

Corporation, a publicly traded company. 

Manulife U.S. ETuity Fund states that it has no parent corporation and that 

The Manufacturers Life Insurance Company owns more than 10� of its units.  The 

Manufacturers Life Insurance Company is wholly owned by Manulife Financial 

Corporation, a publicly traded company. 

MassMutual Premier Main Street Small�Mid Cap Fund (f�k�a ³MassMutual 

Premier Main Street Small Cap Fund´) no longer e[ists, to the best of counsel¶s 

knowledge. 

MUFG Union Bank N.A., formerly known as Union Bank, N.A., states that it 

is a wholly owned subsidiary of MUFG Americas Holdings Corporation, which is a 

wholly owned subsidiary of MUFG Bank, Ltd., which in turn is a wholly owned 

subsidiary of Mitsubishi UFJ Financial Group.  

Neuberger Berman BD LLC states that, effective January 1, 2017, Neuberger 

Berman LLC changed its name to Neuberger Berman BD LLC (³NB BD LLC´), 

and, following a consolidation of certain legal entities, became 100� owned by 
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Neuberger Berman Investment Advisers LLC (³NBIA´).  Both NB BD LLC and 

NBIA are indirect wholly-owned subsidiaries of Neuberger Berman Group LLC. 

NBSH AcTuisitions, LLC is the parent company of Neuberger Berman Group LLC 

(³NBG´).  No publicly held company owns more than 10� of NBG¶s eTuity.   

ODDO BHF Aktiengesellschaft states that it is a wholly owned subsidiary of 

ODDO BHF Group S.A. Brussels and ODDO BHF Group Ltd., London, which are 

each directly or indirectly wholly owned by ODDO BHF S.C.A., Paris, which is a 

partnership organi]ed under French law.  Upon information and belief, no publicly 

traded company owns 10 � or more of the partnership interest in ODDO BHF 

S.C.A., Paris. 

Pacific Select Fund states that it is a wholly owned subsidiary of Pacific 

Mutual Holding Company.  ³Pacific Select Fund ETuity Inde[ Portfolio´ is not a 

corporate entity, but an investment fund operating under the Pacific Select Fund. 

³Pacific Select´ does not e[ist, to the best of counsel¶s knowledge. 

RBC Capital Markets Arbitrage, S.A., formerly known as RBC Capital 

Markets Arbitrage, LLC, states that it is an indirect, wholly owned subsidiary of 

Royal Bank of Canada, which is publicly traded on the New York Stock E[change 

and Toronto Stock E[change.    

RBC O¶Shaughnessy U.S. Value Fund states that it is a Canadian trust for 

which RBC Global Asset Management Inc. is its investment advisor.  RBC Global 

Case 13-3992,  Document 377,  04/20/2018,  2285087,  Page10 of 52



AMERICAN BANKRUPTCY INSTITUTE

849

- [ - 

Asset Management Inc. is an indirect wholly owned subsidiary of Royal Bank of 

Canada, which is publicly traded on the New York Stock E[change and the Toronto 

Stock E[change. 

Russell Investment Group (also named as ³Russell Investments´) states that it 

is a registered trade name of investment management business affiliates formerly 

under the common control of Russell Investments Group, Ltd. 

Russell Investments Trust Company (f�k�a Frank Russell Trust Company) 

states that it is a wholly owned subsidiary of Russell Investments US Institutional 

Holdco, Inc. 

Schult]e Asset Management, LP states that, effective on June 30, 2015, 

Schult]e Asset Management, LLC changed its name to Schult]e Asset Management, 

LP.  Schult]e Asset Management, LP has no parent corporation and no publicly held 

corporation owns 10� or more of an ownership interest in Schult]e Asset 

Management, LP.  

Scotia Capital Inc. states that it is owned entirely by The Bank of Nova 

Scotia, a publicly held foreign bank with its head office in Halifa[, Nova Scotia, 

Canada.  No publicly held corporation owns 10� or more of any class of shares of 

The Bank of Nova Scotia. 

Scotia Capital (USA) Inc. states that it is a wholly owned subsidiary of Scotia 

Holdings (US) Inc., which is wholly owned by BNS Investments Inc.  BNS 
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Investments Inc. is wholly owned by The Bank of Nova Scotia, a publicly held 

foreign bank with its head office in Halifa[, Nova Scotia, Canada.  No publicly held 

corporation owns 10� or more of any class of shares of The Bank of Nova Scotia. 

Security Global Investors-Ryde[�SGI states that it is the former doing-

business-as name for Security Global Investors, LLC, which was merged with and 

into Security Investors LLC, and no publicly held corporation owns 10� or more of 

its stock. 

Swiss American Corporation states that it is a wholly owned subsidiary of 

Credit Suisse (USA), Inc., which in turn is a wholly owned subsidiary of Credit 

Suisse Holdings (USA) Inc., whose voting stock is 100� owned by Credit Suisse 

AG, which is 100� owned by Credit Suisse Group AG, which is a corporation 

organi]ed under the laws of Swit]erland and whose shares are listed on the Si[ 

Swiss E[change and are also listed on the New York Stock E[change in the form of 

American Depositary Shares.  No publicly held company owns 10� or more of 

Credit Suisse Group AG. 

TD Ameritrade Clearing, Inc. states that it is a wholly owned subsidiary of 

TD Ameritrade Online Holdings Corp.  TD Ameritrade Online Holdings Corp. is a 

wholly owned subsidiary of TD Ameritrade Holdings Corporation.  TD Ameritrade 

Holding Corporation is a publicly traded corporation with no parent company.  The 
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Toronto-Dominion Bank, a publicly held entity, owns more than 10 percent of TD 

Ameritrade Holding Corporation¶s stock. 

Transamerica Asset Management, as owner of the DIA Mid Cap Value 

Portfolio, states that it is directly owned by Transamerica Premier Life Insurance 

Company (³TPLIC´) and AUSA Holding, LLC (³AUSA´), both of which are 

indirect, wholly owned subsidiaries of Aegon N.V.  TPLIC is owned by 

Commonwealth General Corporation (³Commonwealth´).  Commonwealth and 

AUSA are wholly owned by Transamerica Corporation, a financial services holding 

company.  Transamerica Corporation is owned by The AEGON Trust, which is 

owned by Aegon International B.V., which is owned by Aegon N.V., a Netherlands 

corporation, and a publicly traded international insurance group. 

Transamerica Premier Life Insurance Company (f�k�a ³Monumental Life 

Insurance Company´) states that it is a wholly owned subsidiary of Commonwealth 

General Corporation.  Commonwealth General Corporation is a direct wholly owned 

subsidiary of Transamerica Corporation, which is a wholly owned subsidiary of The 

AEGON Trust.  The AEGON Trust is a wholly owned subsidiary of Aegon 

International B.V., which is wholly owned by Aegon N.V.  Aegon N.V. is a publicly 

traded holding company with its headTuarters in The Hague, the Netherlands, and 

more than 10� of its stock is owned by Vereniging Aegon. 
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UBS AG states that it is wholly owned by UBS Group AG.  UBS Group AG 

is a publicly traded company with no parent corporation and no publicly held 

company owns 10� or more of its stock. 

UBS Financial Services, Inc. states that is wholly owned by UBS Americas 

Inc., which is in turn wholly owned by UBS Americas Holding LLC, which is in 

turn wholly owned by UBS AG, which is in turn wholly owned by UBS Group AG.  

UBS Group AG is a publicly traded company with no parent corporation and no 

publicly held company owns 10� or more of its stock. 

UBS Global Asset Management (Americas) Inc. states that it is a wholly 

owned subsidiary of UBS Americas Inc., which is in turn wholly owned by UBS 

Americas Holding LLC, which is in turn wholly owned by UBS AG, which is in 

turn wholly owned by UBS Group AG.  UBS Group AG is a publicly traded 

company with no parent corporation and no publicly held company owns 10� or 

more of its stock. 

UBS Global Asset Management (US) Inc. states that it is a wholly owned 

subsidiary of UBS Americas Inc., which is in turn wholly owned by UBS Americas 

Holding LLC, which is in turn wholly owned by UBS AG, which is in turn wholly 

owned by UBS Group AG.  UBS Group AG is a publicly traded company with no 

parent corporation and no publicly held company owns 10� or more of its stock. 
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UBS O¶Connor LLC states that it is a wholly owned subsidiary of UBS 

Americas Holding LLC, which is in turn wholly owned by UBS AG, which is in 

turn wholly owned by UBS Group AG.  UBS Group AG is a publicly traded 

company with no parent corporation and no publicly held company owns 10� or 

more of its stock. 

UBS Securities LLC states that it is wholly owned (directly and indirectly) by 

UBS Americas Holding LLC, which in turn is wholly owned by UBS AG, which in 

turn is wholly owned by UBS Group AG.  UBS Group AG is a publicly traded 

company with no parent corporation and no publicly held company owns 10� or 

more of its stock. 
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INTRODUCTION 

Two years ago, this Court affirmed the dismissal of these actions, holding 

that because Section 5�6(e) of the Bankruptcy Code would have barred a 

bankruptcy trustee from asserting constructive fraudulent-conveyance claims to 

avoid the payments at issue²i.e., it would have ³safe harbored´ them²Section 

5�6(e) preempted the creditor-plaintiffs from doing the same.  The preemption 

issue was the focus of the litigation because it was understood that the payments 

came within Section 5�6(e)¶s scope� entities covered by Section 5�6(e) had served 

as intermediaries for the payments, and this Court had previously held that 

suffices.  See In re Quebecor World (USA) Inc., 719 F.3d 9�, 99 (2d Cir. 2013). 

Two months ago, the Supreme Court reMected Quebecor¶s interpretation of 

Section 5�6(e), holding in Merit Management Group, LP v. FTI Consulting, Inc., 

that the safe harbor applies only if the transfer to be avoided was ³made by or to 

(or for the benefit of)´ a covered entity� it is not enough that a covered entity 

served as an intermediary.  138 S. Ct. 883 (2018).  Although plaintiffs¶ certiorari 

petition in this case remains pending, the Supreme Court appears to lack a Tuorum 

and thus will soon be statutorily reTuired to affirm this Court¶s decision.  Hoping 

to avoid that result, plaintiffs ask this Court to cut off the Supreme Court¶s process 

by recalling the mandate and vacating the Mudgment in its entirety in light of Merit

Management.   
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There is no legitimate basis for that e[traordinary reTuest.  ³>C@ourts are 

e[ceptionally stingy in recalling mandates.´  Sargent v. Columbia Forest Prods., 

Inc., 75 F.3d 86, 92 (2d Cir. 1996).  The recall power ³can be e[ercised only in 

e[traordinary circumstances and is one of last resort, to be held in reserve against 

grave, unforeseen contingencies.´  Christian Louboutin S.A. v. Yves Saint Laurent 

Am. Holding, Inc., 709 F.3d 1�0, 1�2 (2d Cir. 2013) (Tuotation marks omitted).  

Here, the relief reTuested is unwarranted because, for multiple reasons, Merit

Management does not ³call>@ into serious Tuestion the correctness of th>is@ court¶s 

Mudgment.´  Sargent, 75 F.3d at 89-90 (Tuotation marks omitted). 

First, regardless of whether Section 5�6(e) applies, this Court¶s Mudgment 

should not be disturbed because²as this Court previously recogni]ed²plaintiffs 

have no claims to assert.  Under the Bankruptcy Code and longstanding Supreme 

Court precedent, when Tribune filed for bankruptcy, all creditors¶ avoidance 

claims vested in the bankruptcy trustee, the creditors¶ statutory representative, in 

order to promote a comprehensive and rational reorgani]ation, and they have not 

reverted to the creditors.   

Second, Section 5�6(e) still preempts plaintiffs¶ claims.  Contrary to 

plaintiffs¶ contention, Merit Management does not undermine this Court¶s prior 

holding that Section 5�6(e) preempts state-law claims to avoid safe-harbored 

transfers.  That case addressed only whether a payment was within the scope of 
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Section 5�6(e).  It involved an avoidance claim asserted under federal law and 

raised no issue of state-law preemption.  Indeed, while Merit Management was 

pending, the Supreme Court denied a certiorari petition in a companion to this 

case²Whyte v. Barclays Bank PLC²that sought review of the preemption

analysis adopted in this case.  This Court¶s central preemption holding, therefore, 

should not be vacated.  See Sargent, 75 F.3d at 92 (scope of mandate recall must be 

³Mustified´ and not on a ³piggy-back basis´).

And the payments at issue are still safe harbored.  They were ³made by´ 

Tribune, which was a covered entity in two independent ways� as a ³financial 

institution´ and as a ³financial participant.´  Moreover, the payments were ³made 

« to (or for the benefit of)´ Tribune¶s shareholders, who were themselves 

³financial institutions´ and thus also covered entities.  This Court previously had 

no need to address these points, but the record supporting them is indisputable.  

Under this Court¶s prior preemption ruling in this case, Section 5�6(e) still 

preempts plaintiffs¶ claims.   

This Court, therefore, should deny plaintiffs¶ motion in full and finally bring 

these cases to a close.  Recall and vacatur would be particularly ineTuitable now, 

more than a decade after thousands of passive investors received payment for their 

stock as part of a transaction they played no role in arranging.  See Christian 
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Louboutin, 709 F.3d at 1�2 (eTuities and ³substantial lapse>s@ in time´ are factors 

in deciding recall motions). 

If the Court recalls the mandate, however, it should vacate only the premise 

that a covered entity¶s involvement as a mere intermediary sufficed to bring the 

transfer within Section 5�6(e)¶s safe harbor, deny the reTuest for a remand, and 

amend its opinion to reaffirm the Mudgment because plaintiffs¶ claims did not revert 

to them or because Tribune or its shareholders were covered entities.  Should the 

Court call for further proceedings here or in the district court, it should limit the 

proceedings to those two issues.  Further, if the Court remands, it should retain 

Murisdiction to Tuickly resolve these long-running cases.  United States v. 

Jacobson, 15 F.3d 19, 21-22 (2d Cir. 199�). 

STATEMENT OF THE CASE 

In a 2007 leveraged buyout (³LBO´), Tribune ³purchased all of its stock´ 

from its thousands of public shareholders for about �8 billion.  In re Tribune Co. 

Fraudulent Conveyance Litig., 818 F.3d 98, 105-106 (2d Cir. 2016).  In December 

2008, Tribune petitioned for Chapter 11 bankruptcy protection.  Id. at 106.  Years 

later, bondholders and other unsecured creditors²plaintiffs here²filed do]ens of 

suits against the former shareholders alleging that Tribune¶s LBO payments were 

avoidable under state constructive fraudulent-conveyance laws.  Id. at 106-107.  

Judge Sullivan dismissed the consolidated cases because he concluded that the 
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Bankruptcy Code¶s automatic stay provision deprived plaintiffs of statutory 

standing.  Id. at 107-108.   

In March 2016, this Court affirmed the dismissal, but on the alternative 

ground that plaintiffs¶ claims were preempted by Section 5�6(e) of the Bankruptcy 

Code.  That section e[pressly bars bankruptcy trustees from claiming constructive 

fraudulent conveyance to avoid a ³transfer « made by or to (or for the benefit of)´ 

a covered entity if the transfer was a ³settlement payment « >or@ in connection 

with a securities contract.´  11 U.S.C. �5�6(e).  Among the covered entities are 

³financial institution>s@´ and ³financial participant>s@.´  Id. 

Consistent with settled law in this Circuit (and most other circuits to address 

the Tuestion), this Court assumed that Tribune¶s bankruptcy estate would have 

been barred by Section 5�6(e) from seeking to avoid the payments as constructive 

fraudulent conveyances under the Bankruptcy Code simply because those 

payments went through intermediaries who were covered entities.  818 F.3d at 

105-106, 112.  This Court then held that the creditor-plaintiffs could not make an 

³end run´ around that bar by bringing the claims themselves under state law.  

Rather, allowing creditors to assert state-law constructive fraudulent-conveyance 

claims that the bankruptcy trustee²the creditors¶ statutory representative²would 

be prohibited from bringing under the Bankruptcy Code would undermine the 

purpose of Section 5�6(e)¶s safe harbor, which is to provide ³finality « and 
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certainty´ to the securities markets.  Id. at 110, 119, 123.  And, this Court found, 

there is ³no conflict between Section 5�6(e)¶s language and its purpose.´  Id. at 

120.  ConseTuently, this Court held that Section 5�6(e) preempted plaintiffs¶ state-

law constructive fraudulent-conveyance claims.  See id. at 123-12�.  

For ³substantially the >same@ reasons,´ this Court simultaneously affirmed 

the dismissal of the avoidance claims asserted in another case ³heard in tandem.´  

Whyte v. Barclays Bank PLC, 6�� F. App¶[ 60 (2d Cir. 2016) (summary order), 

cert. denied, 137 S. Ct. 211� (2017).  Like the plaintiffs here, Whyte was a creditor 

representative suing under state law.  The only defendant there²Barclays Bank²

was undisputedly a covered entity.  Accordingly, when Whyte petitioned for 

certiorari, she presented only the Tuestion whether Section 5�6(g)²a materially 

identical provision to Section 5�6(e) covering swap payments instead of securities 

payments²preempts state-law claims to avoid transactions within Section 

5�6(g)¶s scope.  Pet. i, No. 16-239 (U.S. Aug. 19, 2016).  The petition did not 

present ³the separate Tuestion´ whether the safe harbor applies to transactions 

merely because a covered entity served as an intermediary.  Br. in Opp. 3, No. 16-

239 (U.S. Oct. 2�, 2016).  

Plaintiffs in this case also petitioned for certiorari.  As in Whyte, the petition 

challenged this Court¶s ruling regarding the preemptive effect of the Bankruptcy 

Code¶s safe harbor, but unlike in Whyte, it also challenged this Court¶s ruling 
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regarding Section 5�6(e)¶s substantive scope.  See Pet. i, No. 16-317 (U.S. Sept. 9, 

2016). 

In May 2017, the Supreme Court granted the certiorari petition in Merit

Management, which presented substantially the same Tuestion about Section 

5�6(e)¶s scope as the Tribune plaintiffs¶ petition but arose from a Seventh Circuit 

decision on the other side of the circuit split on the issue.  See Pet. i, No. 16-78� 

(U.S. Dec. 16, 2016).  Apart from that, Merit Management bore no resemblance to 

this case.  It involved a bankruptcy trustee¶s federal-law claim to avoid a 

comparatively modest payment made by a privately held company to its few 

shareholders through a bank.  138 S. Ct. at 890-891.  Here, in contrast, creditors 

assert state-law claims to avoid billions of dollars in payments that were made to 

thousands of shareholders by a public company using Computershare Trust 

Company, N.A. (³Computershare´), one of the principal paying agents and 

depositaries for such transactions in the public securities markets.   

Shortly after granting the Merit Management petition, the Supreme Court 

denied the petition in Whyte, declining to review of the same preemption Tuestion 

presented in Tribune.  It did not act on the Tribune petition. 

In February 2018, the Supreme Court decided Merit Management, holding

that ³the only relevant transfer for purposes of the safe harbor is the transfer that 

the trustee seeks to avoid´ and thus it ³is simply irrelevant´ that a covered entity 
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served as an intermediary.  138 S. Ct. at 888, 895.  Put another way, courts ³must 

look to the overarching transfer >sought to be avoided@ to evaluate whether it meets 

the safe-harbor criteria.´  Id. at 897.  With no preemption Tuestion presented, the 

Court did not address Section 5�6(e)¶s preemptive force. 

Several weeks later, Justices Kennedy and Thomas issued a Moint statement 

about the Tribune petition.  The statement e[plained that ³there might not be a 

Tuorum in >the Supreme@ Court´ to hear Tribune, and so ³consideration of the 

petition for certiorari will be deferred for an additional period of time >to@ allow the 

Court of Appeals or the District Court to consider whether to recall the mandate « 

or provide any other available relief in light of this Court¶s decision in Merit

Management.´  Mot. App.  Should the Supreme Court continue to be unable to 

attain a Tuorum by the end of the current Term, it will have to affirm this Court¶s 

decision.  28 U.S.C. �2109. 

Plaintiffs moved this Court on April 10 to recall the mandate.  Plaintiffs note 

(at 5-6) that this Court¶s decision is ³at odds´ with Merit Management¶s holding 

that Section 5�6(e) does ³µnot protect transfers in which >covered entities@ served 

as mere conduits¶´ (Tuoting 138 S. Ct. at 892).  Plaintiffs¶ motion, however, goes 

beyond Merit Management¶s limited holding and reTuests (at 10) that this Court 

³vacate its Mudgment in its entirety´ for two reasons (emphasis added).  First, 

plaintiffs assert (at 6-7), without support, that ³neither the debtor nor the vast 
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preponderance of the relevant shareholders are « safe-harbored entities.´  Second, 

they contend (at 7 n.5, 10-12) that even if the Tribune LBO transaction is within 

Section 5�6(e)¶s scope, this Court¶s preemption ruling ³cannot possibly be 

reconciled´ with Merit Management. 

ARGUMENT 

I� REGARDLESS OF SECTION 546(H), PLAINTIFFS¶ CLAIMS ARE FORECLOSED 
BECAUSE THE< NE9ER RE9ERTED FROM THE TRUSTEE 

Before even considering whether �5�6(e) still applies in light of Merit

Management, the Court should deny plaintiffs¶ effort to vacate the Mudgment 

because, as the Court¶s opinion already recogni]ed after full briefing on the issue,1 

plaintiffs have no right to assert avoidance claims.  The claims were vested 

e[clusively in the bankruptcy trustee and they never reverted to plaintiffs.  Nothing 

in Merit Management²where the claim was brought by the bankruptcy trustee²

discredits this Court¶s well-informed analysis of this issue.   

Outside bankruptcy, creditors have standing under state law to bring 

fraudulent-conveyance claims.  But the filing of a bankruptcy petition under the 

federal Bankruptcy Code changes that.  The bankruptcy trustee becomes the 

creditors¶ statutory representative and obtains the e[clusive right to bring 

fraudulent-conveyance claims.  28 U.S.C. �1�09(c)� 11 U.S.C. ��5�1, 5��, 5�8.  

And ³creditors are bound by the outcome of the trustee¶s action.´  St. Paul Fire & 
                                           
1  See ECF Nos. 1�3� 219, at 18-33� 230.  
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Marine Ins. Co. v. PepsiCo, Inc., 88� F.2d 688, 700-701 (2d Cir. 1989).  Thus, this 

Court noted that ³>o@nce Tribune entered bankruptcy, the creditors¶ avoidance 

claims were vested in the federally appointed trustee.´  818 F.3d at 111.  

Wholly independent of Section 5�6(e), this feature of the federal bankruptcy 

scheme dooms plaintiffs¶ claims.  As this Court noted, a ³critical step in « 

>plaintiffs¶@ theory´ in this case is that ³fraudulent conveyance actions revert to 

creditors if either the two-year statute of limitations passes without an e[ercise of 

the trustees¶ powers under Section 5�� or the Section 362(a) stay is lifted by the 

bankruptcy court.´  818 F.3d at 11�.  But that step ³has no support in the language 

of the Code.´  Id.  

One hundred forty years ago, the Supreme Court recogni]ed the fundamental 

bankruptcy principle that creditors¶ ³remedies,´ including the avoidance of 

fraudulent conveyances, ³are absorbed in the great and comprehensive remedy´ 

given the trustee ³to collect and distribute among >creditors@ the property of their 

debtor.´  Glenny v. Langdon, 98 U.S. 20, 22, 28 (1878).  Soon after, the Court held 

that a bankruptcy trustee, once vested with the right to pursue what, outside 

bankruptcy, would be creditors¶ claims, cannot be ³divested´ of them, even after 

the trustee has failed to timely assert them.  Trimble v. Woodhead, 102 U.S. 6�7, 

6�9-650 (1880)� see also Moyer v. Dewey, 103 U.S. 301, 303 (1880) (describing 

Trimble).   
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In the current Bankruptcy Code, Congress preserved the vesting of claims in 

the trustee and provided for reversion in one very limited situation, which is absent 

here� upon ³dismissal of >the bankruptcy@ case,´ 11 U.S.C. �3�9(b).  Against the 

backdrop of Trimble and Glenny, the te[t of today¶s Code shows that Congress 

intended to maintain the longstanding rule against reversion.  See In re 

MortgageAmerica Corp., 71� F.2d 1266, 1275 (5th Cir. 1983)� see also Dewsnup 

v. Timm, 502 U.S. �10, �19 (1992)� Manhattan Props. v. Irving Tr. Co., 291 U.S. 

320, 336 (193�)� BFP v. Resolution Tr. Corp., 511 U.S. 531, 537 (199�).   

This rule makes practical sense.  Before the bankruptcy filing, creditors can 

e[ercise their state-law remedies free from any restrictions the Code imposes.  

Once the debtor files for bankruptcy, however, all the Code¶s interrelated 

provisions (including Sections 5��, 5�6(e), and 5�8) apply, the trustee pursues a 

comprehensive remedy for the benefit of the entire estate, and creditors are bound 

by the outcome.  If creditors conclude that their debtor¶s bankruptcy filing is not in 

their best interests, they can seek dismissal of the bankruptcy case.  11 U.S.C. 

�1112.  But they cannot enMoy the benefits of bankruptcy without its burdens, 

opting in and out of particular Code provisions as they see fit.    

This Court recogni]ed that vesting all fraudulent-conveyance claims in the 

bankruptcy trustee serves ³to simplify proceedings, reduce the costs of marshalling 

the debtor¶s assets, and assure an eTuitable distribution among creditors.´  818 
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F.3d at 115.  As this Court noted, plaintiffs¶ ³hypothesi]ed´ reversion is ³hardly 

consistent´ with these goals.  Id. at 11�.  Allowing certain creditors to eat their 

cake and have it too²with individual creditors permitted to seek avoidance for 

their own benefit while the trustee brings the same claims to ma[imi]e the 

aggregate value of the estate for all creditors¶ benefit²would lead to duplicative 

litigation and potentially contradictory results regarding the same property.  That is 

why reversion can occur only upon dismissal of the bankruptcy case.   

This risk of duplicative litigation is not theoretical.  In light of Merit

Management, the Tribune estate representative has sought leave in the case he 

brought against the same Tribune shareholders to assert constructive fraudulent-

conveyance claims under Section 5�8 of the Bankruptcy Code to avoid the LBO 

payments to the shareholders, Must as the creditor plaintiffs are trying to do here 

under state law.2  Permitting these creditors to bring duplicative claims would 

undermine the basic structure of the Code.  For this reason alone, the Motion 

should be denied.  

II� E9EN IF PLAINTIFFS¶ CLAIMS RE9ERTED, MERIT MANAGEMENT :OULD 
NOT RE4UIRE 9ACATUR OF THE DECISION  

Even if any fraudulent-conveyance claims could have reverted to plaintiffs, 

Merit Management would not alter the result here.  It does not affect this Court¶s 

                                           
2  See Letters, Kirschner v. FitzSimons, No. 12-2652 (S.D.N.Y.), ECF 5600 
(Mar. 7, 2018), ECF 5635 (Mar. 23, 2018).    
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prior ruling that state-law claims to avoid transfers within Section 5�6(e)¶s scope 

are preempted, and plaintiffs¶ own allegations, augmented by an undisputed record, 

make clear that the LBO payments are still safe harbored by Section 5�6(e). 

A� Merit Management DRHV NRW TRXFK TKLV CRXUW¶V CRQFOXVLRQ 
RHJDUGLQJ SHFWLRQ 546(H)¶V PUHHPSWLYH FRUFH 

1. This Court correctly held in this case that Section 5�6(e) preempts 

state-law claims to avoid transfers that are within its scope.  The ³purpose´ of 

Section 5�6(e), this Court observed, is ³to promote finality and certainty for 

investors´ ³in the event of a maMor bankruptcy affecting´ securities markets.  818 

F.3d at 120-121 (Tuotation marks and alterations omitted).  Allowing creditors to 

bring avoidance claims that the trustee is barred from bringing would thwart 

Congress¶ obMective by ³increas>ing@ the disruptive effect of an unwinding by 

lengthening the period of uncertainty for intermediaries and investors´ (Must as 

allowing fraudulent-conveyance claims to revert to creditors would undermine 

Congress¶ goal of centrali]ing whatever claims can be brought in the trustee).  Id. 

at 119� see id. at 121-122.   

2. Plaintiffs contend (at 10) that Merit Management ³necessitates careful 

reconsideration of whether Section 5�6(e) preempts any state-law fraudulent-

conveyance actions, even those directly against financial institutions.´  Plaintiffs 

are wrong.  Merit Management presented and addressed only the distinct Tuestion 

of Section 5�6(e)¶s scope, i.e., whether it safe harbors a transaction merely because 
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a covered entity served as an intermediary.  Nowhere did the Supreme Court utter 

the word ³preemption´ or even allude to the concept²it had no occasion to 

because the case involved a federal-law avoidance suit by the trustee, not a state-

law suit by individual creditors.  138 S. Ct. at 891.   

That Merit Management had nothing to do with preemption is confirmed by 

the Supreme Court¶s denial of the Whyte certiorari petition shortly after it granted 

the Merit Management petition.  The Whyte petition challenged only this Court¶s 

conclusion that the Bankruptcy Code¶s safe harbor preempts state-law claims to 

avoid a transaction within its scope.  If Merit Management had implicated this 

Court¶s preemption ruling, the Supreme Court surely would have also held the 

Whyte petition pending final disposition of Merit Management.  See Stern et al., 

Supreme Court Practice 2�3-2�� (7th ed. 1993). 

Although plaintiffs¶ certiorari petition rightly treated the scope and 

preemption Tuestions as distinct, see Pet. i, plaintiffs now contend (at 10-12) that 

the two issues are linked because ³this Court¶s key rationale for preemption²that 

the policies ostensibly animating Section 5�6(e) warrant interpreting the section 

more broadly than its plain te[t provides²cannot be reconciled with what the 

Supreme Court has now said.´   

Plaintiffs¶ argument rests on a misreading of the passages it Tuotes (at 11) 

from this Court¶s opinion and Merit Management.  Those passages addressed 
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Section 5�6(e)¶s scope, not its preemptive force.  See Tribune, 818 F.3d at 120� 

Merit Management, 138 S. Ct. at 896-897.  And in reMecting the respondent¶s 

³purposivist´ argument for a safe harbor whose scope would have been so broad 

that it would have covered nearly any payment made through a bank, the Supreme 

Court did not reMect the proposition that Congress intended Section 5�6(e) to 

promote finality and certainty for parties to transfers within its scope� it reMected 

only the respondent¶s argument that that purpose e[panded the scope of Section 

5�6(e) beyond its plain te[t.  See Merit Management, 138 S. Ct. at 896-897.   

3. Plaintiffs¶ final argument²that this Court¶s preemption analysis 

conflicts with other precedents from the Supreme Court and other circuits (at 10, 

12 & n.7)²has nothing to do with whether Merit Management warrants recalling 

the mandate.  It is also wrong.  This Court neither assumed that, regardless of its 

te[t, Section 5�6(e) must be interpreted as broadly as its purpose might support, 

nor improperly disregarded the background presumption against preemption.  

Instead, this Court recogni]ed the presumption, see, e.g., 818 F.3d at 110 (³As in 

the present matter, the presumption against preemption usually goes to the weight 

to be given to the lack of an e[press statement overriding state law.´), but 

concluded that, under settled Supreme Court precedent, it deserved less weight 

here because this case concerns bankruptcy and the securities markets²two areas 

where there has been ³µa history of significant federal presence,¶´ id. at 110-111.   
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This Court correctly focused on Section 5�6(e)¶s purpose because the 

controlling Tuestion in any conflict-preemption analysis is whether ³state law 

stands as an obstacle to the accomplishment and e[ecution of the full purposes and 

obMectives of Congress.´  818 F.3d at 110 (Tuotation marks omitted).  Even the 

precedents invoked by plaintiffs recogni]e that ³the Bankruptcy Code can 

supersede state-law property rules by implication.´  In re Northington, 876 F.3d 

1302, 1312 (11th Cir. 2017) (Tuotation marks omitted).   

B� SHFWLRQ 546(H) CRYHUV TKH LBO AQG TKHUHIRUH PODLQWLIIV¶ CODLPV 
AUH PUHHPSWHG 

Although Merit Management forecloses one basis to conclude that the LBO 

transaction was safe harbored by Section 5�6(e), it leaves open many others.  

Contrary to plaintiffs¶ bald assertion (at 6-7), the complaints, undisputed 

transaction documents that are integral to them,3 and public records establish that 

Tribune and all the shareholders were covered entities under Section 5�6(e)� the 

entity ³by´ whom the LBO payments were ³made´²Tribune²was both a 

³financial institution´ and a ³financial participant,´ and all the shareholders—³to 

(or for the benefit of)´ whom the payments were ³made´²were also ³financial 

                                           
3  The Court should assume the truth of these materials because plaintiffs¶ 
complaints relied ³heavily upon >their@ terms and effect.´  Mangiafico v. 
Blumenthal, �71 F.3d 391, 398 (2d Cir. 2006)� see also Rothman v. Gregor, 220 
F.3d 81, 88-89 (2d Cir. 2000). 
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institutions.´  See �5�6(e).  ConseTuently, plaintiffs¶ avoidance claims are 

preempted.�   

1. Tribune and all the shareholders were ³financial institutions.´  Under 

the Bankruptcy Code, the term ³financial institution´ includes a ³customer´ of a 

³commercial or savings bank >or@ trust company « acting as agent « for >the@ 

customer « in connection with a securities contract.´  11 U.S.C. �101(22)� see

Collier on Bankruptcy �5-555.03 n.3 (16th ed. 2018).  Although it would suffice if 

either Tribune or the shareholders Tualifies as a financial institution, see �5�6(e) 

(safe harboring a transfer made ³by or to (or for the benefit of)´ a covered entity 

(emphasis added)), in actuality both do.   

Tribune Tualifies because it was a ³customer´ of Computershare²a trust 

company and a commercial or savings bank, as indicated by its full name 

(Computershare Trust Company, N.A.)5²and Computershare was its agent in the 

                                           
�  Many defendants are also covered entities (e.g., ³financial institutions,´ 
³stockbrokers,´ ³financial participants´) for individualized reasons.  Defendants 
reserve the right to raise these individuali]ed reasons, as well as additional global 
reasons, in any further proceedings. 
5  See Office of the Comptroller of the Currency, Trust Banks Active as of 
March 31, 2018, at https���www.occ.treas.gov�topics�licensing�national-banks-fed-
savings-assoc-lists�trust-by-name-pdf.pdf� Office of the Comptroller of the 
Currency, National Banks Active as of March 31, 2018, at https���www.occ
.treas.gov�topics�licensing�national-banks-fed-savings-assoc-lists�national-by-
name-pdf.pdf.  The Court may take Mudicial notice of Computershare¶s status as a 
³financial institution.´  See Fed. R. Evid. 201� Enron Corp. v. International Fin. 
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LBO transaction.  Tribune ³retained´ Computershare ³to act as Depositary in 

connection with the Tender Offer.´  Tribune Offer to Purchase (³Tribune Offer´) 

113, In re Tribune Co. (“Tribune Bankruptcy Case”), No. 08-131�1 (Bankr. D. 

Del. Aug. 20, 2010) (ECF 5�37-5).  Computershare was to hold the tendered 

shares ³on >Tribune¶s@ behalf,´ deem them ³accepted´ for payment upon Tribune¶s 

³notice,´ and then pay the shareholders for them.  Id. at 81� see ³Customer,´ 

Black’s Law Dictionary (10th ed. 201�) (³A person « for whom a bank has agreed 

to collect items «.´)� cf. U.C.C. ��-10�(a)(5) (³µCustomer¶ means a person « for 

whom a bank has agreed to collect items «.´).6   

Thus, the bankruptcy e[aminer reported that Computershare ³acted as agent 

for Tribune for the purpose of receiving payment from Tribune and transmitting 

payment to the tendering stockholders´ during the first step of the LBO.  

E[aminer¶s Report, vol. 1, at 206, Tribune Bankruptcy Case (Aug. 3, 2010) (ECF 

52�7) (emphasis added)� id. (³Tribune « disbursed ��.28� billion to 

                                                                                                                                        
Corp. (In re Enron Corp.), 3�1 B.R. �51, �53-�5�, �58 (Bankr. S.D.N.Y. 2006) 
(taking Mudicial notice of defendant¶s status as ³financial institution´ under 5�6(e)). 
6  Although the Bankruptcy Code defines ³customer´ for certain purposes, see
11 U.S.C. �7�1(2), Congress declined to limit the meaning of ³customer´ for 
purposes of defining ³financial institution.´  See �101(22) (³financial institution´ 
means a specified entity when such entity ³is acting as agent « for a customer 
(whether or not a ‘customer,’ as defined in section 741)´ (emphasis added)).  Thus, 
³customer´ in this conte[t must be given its ordinary meaning.  Ransom v. FIA 
Card Servs., N.A., 562 U.S. 61, 69 (2011) (³Because the >Bankruptcy@ Code does 
not define µapplicable,¶ we look to the ordinary meaning of the term.´). 

Case 13-3992,  Document 377,  04/20/2018,  2285087,  Page37 of 52



876

VIEWS FROM THE BENCH, 2018

 

- 19 - 

Computershare Trust Company, N.A. to consummate the Tender Offer.´)� Step 

One Flow of Funds Memorandum at 2, Tribune Bankruptcy Case (Aug. 20, 2010) 

(ECF 5���-�) (documenting ��.28� billion transfer from Tribune to 

Computershare ³to consummate the Stock Repurchase´).  And Computershare 

played the same agent role during the second step of the LBO, when Tribune 

³disbursed appro[imately �� billion to >Computershare@ to consummate the 

Merger.´  E[aminer¶s Report, vol. 1, at �61� see also Agreement and Plan of 

Merger (³Merger´) �2.2(a), Tribune Bankruptcy Case (Aug. 20, 2010) (ECF 5��2) 

(reTuiring Tribune to ³deposit´ merger consideration ³with a U.S. bank or trust 

company, to act as a paying agent´)� Step Two Flow of Funds Memorandum 5,

Tribune Bankruptcy Case (Aug. 20, 2010) (ECF 5�61-15) (documenting �3.98 

billion transfer from Tribune to Computershare ³to consummate the AcTuisition´).   

The shareholders were also the ³customers´ of an ³agent.´  As plaintiffs 

themselves allege, Computershare agreed to collect the payments from Tribune and 

deliver them to the shareholders (and vice-versa with the shares), and thus the 

shareholders were Computershare¶s customers, and it was the ³Shareholders¶ agent.´  

N.Y. Compl. ��1�9, 157 (ECF 1558), No. 11-md-2296 (S.D.N.Y.), in Joint App¶[ 

JA903-905 (ECF 118) (2d Cir.)� accord, e.g., Cal. Compl. ��1�7, 155 (ECF 1533), 

Del. Compl. ��1�5, 153 (ECF 1507), Ill. Compl. ��1�3, 151 (ECF 156�), Te[. 

Compl. ��1��, 152 (ECF 1501), No. 11-md-2296 (S.D.N.Y.).  That is confirmed by 
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the transaction documents, which state that, at both steps of the LBO, Computershare 

was ³agent for stockholders for the purpose of receiving payment from >Tribune@ and 

transmitting payment to the « stockholders.´  Tribune Offer 82� see also Merger 

�2.2 (instructing Computershare as ³Paying Agent´ to hold merger consideration ³in 

trust for the benefit of holders of the Shares´).   

Additionally, in concluding that Section 5�6(e) preempted plaintiffs¶ claims, 

this Court has already determined that the Tribune LBO transaction occurred ³in 

connection with « securities contract>s@´ between Tribune and its shareholders.  

See Tribune, 818 F.3d 105, 120.  Plaintiffs did not dispute that point, nor could 

they.  A ³securities contract´ is ³a contract for the purchase >or@ sale « of a 

security´ or ³any other « similar´ ³agreement or transaction.´  11 U.S.C. 

�7�1(7)(A)(i), (vii).  Here, Tribune ³purchased all of its stock´ from the 

shareholders, 818 F.3d at 105, pursuant to a tender-offer agreement and a merger 

agreement, see Tribune Offer 1� Merger ��2.1(a), 2.2(b).  

Thus, both Tribune and the shareholders were ³customers´ of 

Computershare, which served as their agent in the LBO, and hence are themselves 

³financial institutions´ under the Bankruptcy Code.  This analysis is consistent 

with Merit Management.  The Supreme Court acknowledged but did ³not address´ 

(because the defendant had not raised) the possibility that the transaction at issue 

was safe harbored because ³either the debtor or petitioner « Tualified as a 
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µfinancial institution¶ by virtue of its status as a µcustomer.¶´  138 S. Ct. at 890 n.2� 

see also Oral Tr. 15-16, No. 16-78� (Nov. 6, 2017) at 15-16 (Breyer, J.) (³>W@hy 

are we hearing this case" « >I@t seems to me that Citi]ens Bank is acting >as@ agent 

or custodian of a customer, namely VVD, and it seems to me that Credit Suisse is 

acting as²as an agent or custodian for VVD.  So why doesn¶t that cover it"´). 

2. Tribune was also a ³financial participant.´  �5�6(e).  A ³financial 

participant´ is  

an entity that, « at the time of the date of the filing of the 
>bankruptcy@ petition, has one or more agreements or transactions 
described in « section 561(a) >which includes swap agreements@ with 
« any « entity (other than an affiliate) of a total gross dollar value of 
not less than �1,000,000,000 in notional « principal amount 
outstanding (aggregated across counterparties) at such time or on any 
day during the 15 month-period preceding the date of the filing of the 
petition, or has gross mark-to-market positions of not less than 
�100,000,000 (aggregated across counterparties) in one or more such 
agreements or transactions with « any « entity (other than an 
affiliate) at such time or on any day during the 15-month period 
preceding the date of the filing of the petition. 

�101(22A)(A).  Tribune Tualifies in several ways.  Here, it suffices to mention 

only one� through Tribune¶s swap agreements.  When Tribune filed its bankruptcy 

petition in December 2008, it had in place three swap agreements with Barclays 

Bank (not a Tribune affiliate) whose total gross dollar value in notional principal 

amount outstanding was �2.5 billion both on that date and throughout the 

preceding 15-month period, 2007 Form 10-K at �3, 51, Tribune Bankruptcy Case 
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(Aug. 20, 2010) (ECF 5�37-3), and whose aggregate gross mark-to-market position 

was about �150 million.7  

CONCLUSION 

The Court should deny the motion to recall the mandate.  In the alternative, 

if it grants the motion, it should vacate only that portion of its opinion that 

addressed the intermediary Tuestion decided in Merit Management, decline to 

remand, and reaffirm the dismissal on either of the grounds discussed above.   

If the Court believes further proceedings are warranted, it should confirm 

that all parts of its prior opinion e[cept the intermediary ruling remain law of the 

case, and limit those proceedings to the two dispositive legal Tuestions discussed 

above� whether plaintiffs¶ claims have reverted to them, and, if so, whether the 

LBO payments were made by, to, or for the benefit of a covered entity.  If the 

Court remands, it should retain Murisdiction under the Jacobson procedure. 

                                           
7  See Proposed Confirmation Order 30, �0, Tribune Bankruptcy Case, (July 
20, 2012) (ECF 12072-2) (allowing Barclays¶ ³Swap Claims´ against Tribune for 
�150,9�8,822). 
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Plaintiffs-Appellants-Cross-Appellees hereby move that this Court recall its 

mandate, vacate its decision of March 29, 2016,1 in its entirety, and remand this 

case to the district court for further proceedings consistent with Merit Management 

Group, LP v. FTI Consulting, Inc., 138 S. Ct. 883 (2018).  This Court’s cases 

recognize the Court’s inherent power to take those actions, as discussed below.  

And the Court should take them in light of the statement concerning this case 

issued on April 3, 2018, by two Justices of the Supreme Court, which asked this 

Court to “consider whether to recall the mandate . . . or provide any other available 

relief in light of this Court’s decision in Merit Management.”2 

BACKGROUND 

This case involves fraudulent-conveyance claims brought under state law by 

creditors of bankrupt debtor Tribune Company, including several hundred retirees 

who entrusted Tribune with more than $100 million of deferred income retirement 

funds.  Tribune was forced into bankruptcy by a disastrous leveraged buyout that 

paid its shareholders while leaving its creditors—who as a matter of law must be 

                                                 
1 In re Tribune Co. Fraudulent Conveyance Litig., 818 F.3d 98 (2d Cir. 2016), 
petition for cert. pending sub nom. Deutsche Bank Trust Co. Ams. v. Robert R. 
McCormick Found., No. 16-317 (filed Sept. 9, 2016). 
2 Deutsche Bank Trust Co. Ams. v. Robert R. McCormick Found., No. 16-317, 2018 
WL 1600841, at *1 (Apr. 3, 2018).  See Appendix. 
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paid first—with only a small fraction of what they were owed.3  State law gives 

creditors the power to undo such transfers because they “unfairly or improperly 

deplete . . . assets or . . . dilute the[ir] claims against those assets.”  5 COLLIER ON 

BANKRUPTCY ¶ 548.01, at 548-10 (16th ed. 2017), quoted in Merit Management, 

138 S. Ct. at 888.  See generally 1 GERRARD GLENN, FRAUDULENT CONVEYANCES 

& PREFERENCES § 58 (1940 ed.) (reflecting state policing of fraudulent 

conveyances since before the American Revolution); Orr v. Kinderhill Corp., 991 

F.2d 31, 34-35 (2d Cir. 1993) (same).   

The district court dismissed the creditors’ claims on the ground that the 

creditors lacked standing.  In re Tribune Co. Fraudulent Conveyance Litig., 499 

B.R. 310, 325 (S.D.N.Y. 2013).  The court nevertheless analyzed at length—and 

expressly rejected—the shareholder-defendants’ arguments that the claims were 

preempted by 11 U.S.C. § 546(e).  Id. at 316-20. 

This Court “affirm[ed] the dismissal of the complaint, on preemption rather 

than standing grounds.”  818 F.3d at 124.  In doing so, the Court expressly rejected 

the district court’s conclusion that plaintiff-creditors lack standing—thus 

recognizing that these fraudulent-conveyance claims belong to the plaintiffs.  Id. at 

                                                 
3 As the Supreme Court has recently reminded us, “[t]he Code’s priority system”—
which puts creditors ahead of shareholders—“constitutes a basic underpinning of 
business bankruptcy law.”  Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 983 
(2017). 
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108-09.  But the Court affirmed anyway because it also disagreed with the district 

court about preemption, holding that Section 546(e) impliedly preempts all state-

law claims seeking to avoid transfers involving a financial institution, even when 

that institution served only as an intermediary for payments to others, such as 

Tribune’s shareholders.  Because the transfers at issue were made through 

financial institutions acting as conduits, the Court affirmed the dismissal as to all 

claims. 

Plaintiffs sought certiorari on the grounds that this Court erred in holding 

(1) that Section 546(e) shields from avoidance transfers in which a financial 

institution acts as a mere conduit for fraudulently transferred property; (2) that the 

presumption against federal preemption of state law does not apply in the 

bankruptcy context; and (3) that Section 546(e) impliedly preempts state-law 

fraudulent-conveyance actions brought by private parties, rather than by the 

“trustee” mentioned in the statute.  

The Supreme Court has not acted on the certiorari petition.  Instead, the 

Court granted certiorari in Merit Management and, in disagreement with this Court 

as to the basic scope of Section 546(e), held that Section 546(e) has no bearing on 

claims seeking to avoid transfers in which a financial institution served as a mere 

intermediary. 
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It has now been nearly two months since the Supreme Court decided Merit 

Management, but still it has not acted on the petition for certiorari in this case.  

Instead, Justices Kennedy and Thomas issued the statement quoted above, 

suggesting that this Court may wish to recall its mandate or provide other relief in 

light of Merit Management, noting “the possibility that there might not be a 

quorum in th[e Supreme] Court.”  2018 WL 1600841, at *1.  The two Justices 

further “advised” the parties “that consideration of the petition for certiorari will be 

deferred for an additional period of time” to permit this Court to act.  Ibid. 

ARGUMENT 

This Court should now recall its mandate.  The courts of appeals “‘have an 

inherent power to recall their mandates.’”  Mancuso v. Herbert, 166 F.3d 97, 100 

(2d Cir. 1999) (quoting Calderon v. Thompson, 523 U.S. 538, 549 (1998)).  “One 

circumstance that may justify recall of a mandate is [a] supervening change in 

governing law that calls into serious question the correctness of the court’s 

judgment.”  Sargent v. Columbia Forest Prods., Inc., 75 F.3d 86, 90 (2d Cir. 1996) 

(internal quotation marks omitted).  Consistent with that principle, this Court has 

granted motions to recall the mandate where its decision conflicts with a 

subsequent decision from a state high court (in diversity cases) or the Supreme 

Court of the United States.  See, e.g., id. at 91; Sanchez v. United States, 839 F.2d 

40, 42 (2d Cir. 1988) (per curiam). 
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I. THIS CASE MEETS THIS COURT’S TEST FOR RECALLING THE 
MANDATE 

This Court has considered four factors when determining whether to recall a 

mandate in light of a subsequent decision of the Supreme Court of the United 

States:  (1) whether this Court’s decision is “inconsistent with” the later Supreme 

Court decision; (2) whether the movant’s papers “made the argument that 

prevailed” in the Supreme Court; (3) whether there was “a substantial lapse of 

time” before moving to recall the mandate; and (4) whether the equities “strongly 

favor” relief.  Sargent, 75 F.3d at 90; see Stevens v. Miller, 676 F.3d 62, 69 (2d 

Cir. 2012) (listing Sargent factors).  Those factors support recalling the mandate in 

this case.   

First, this Court’s decision is “unquestionably at odds,” Sargent, 75 F.3d at 

90, with the Supreme Court’s decision in Merit Management.  This Court held that 

Section 546(e)’s safe harbor “clearly covers payments, such as those at issue here, 

by commercial firms to financial intermediaries to purchase shares from the firm’s 

shareholders.”  Tribune, 818 F.3d at 120; see also id. at 112 (“Transfers in which 

either the transferor or transferee is not such an intermediary are clearly included in 

the language.”).  That holding reaffirmed this Court’s longstanding interpretation 

“that a transfer may qualify for the section 546(e) safe harbor even if the financial 

intermediary is merely a conduit” for the transfer.  In re Quebecor World (USA) 
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Inc., 719 F.3d 94, 99 (2d Cir. 2013); see also Enron Creditors Recovery Corp. v. 

Alfa, S.A.B. de C.V., 651 F.3d 329, 333 (2d Cir. 1988). 

The Supreme Court granted certiorari in Merit Management “to resolve a 

conflict among the circuit courts as to the proper application of the § 546(e) safe 

harbor.”  138 S. Ct. at 892.  The first case the Court cited as part of the circuit 

conflict being resolved was this Court’s Quebecor decision.  Id. at 892 n.6.  In 

resolving the split against this Court’s position, the Supreme Court affirmed the 

Seventh Circuit’s contrary holding that Section 546(e) “did not protect transfers in 

which financial institutions served as mere conduits.”  Id. at 892 (emphasis added).  

Rather, the Supreme Court held, “the relevant transfer for purposes of the § 546(e) 

safe harbor is the same transfer that the trustee seeks to avoid pursuant to its 

substantive avoiding powers.”  Id. at 897.  If that transfer is made by or to (or for 

the benefit of) a financial institution, then it falls within Section 546(e)’s scope.  

Where a financial institution served only as a conduit for a transfer between 

entities that are not financial institutions, however, Section 546(e)’s exception to a 

trustee’s avoidance powers does not apply.   

Here, the challenged transfer is from the debtor company (Tribune) to its 

shareholders.  Because neither the debtor nor the vast preponderance of the 
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relevant shareholders are financial institutions or other safe-harbored entities,4 

Section 546(e)’s safe harbor does not apply.5  This Court’s opinion therefore 

squarely conflicts with the Supreme Court’s opinion in Merit Management.  

Indeed, Justices Kennedy and Thomas took the extraordinarily unusual step of 

stating that the Supreme Court is deferring action on the certiorari petition in this 

case specifically so that this Court can “consider whether to recall the mandate . . . 

in light of this Court’s decision in Merit Management.”  2018 WL 1600841, at *1.   

Second, plaintiff-creditors’ “appeal papers . . . made the argument that 

prevailed” in the Supreme Court.  Sargent, 75 F.3d at 90.  We expressly stated that 

“Plaintiffs preserved below—and hereby preserve here—the position that Enron 

and Quebecor were wrongly decided and should be reconsidered by this Court en 

banc or by the Supreme Court in an appropriate case.”  Doc. 214 at 82.  The 

                                                 
4 In addition to financial institutions, Section 546(e) also protects transfers “made 
by or to (or for the benefit of) a commodity broker, forward contract merchant, 
stockbroker, . . . financial participant, or securities clearing agency.”  11 U.S.C. 
§ 546(e).  For simplicity, we refer here to these entities collectively as financial 
institutions. 
5 Although some of the Tribune shareholders are financial institutions, the vast 
preponderance are not.  This Court should vacate its 2016 decision and allow the 
district court to decide in the first instance whether Section 546(e) preempts 
clawbacks from any of the shareholders.  After Merit Management, it is clear that 
Section 546(e) has nothing to say about, and therefore cannot possibly preempt 
actions seeking to avoid, transfers in which neither the transferor nor the transferee 
is a financial institution.  Even as to actions against financial institutions, the 
reasoning of Merit Management demonstrates why preemption does not exist, as 
explained in Point II below. 

Case 13-3992,  Document 376,  04/10/2018,  2275813,  Page13 of 25



904

VIEWS FROM THE BENCH, 2018

 

8 

“appropriate case,” as it turned out, was Merit Management, which overruled the 

very legal rule that plaintiff-creditors argued was erroneous.  Indeed, both the 

plaintiffs and the defendants in this case filed briefs as amici curiae in the Supreme 

Court in Merit Management, with defendant-shareholders unsuccessfully urging 

reversal of the Seventh Circuit and plaintiff-creditors successfully urging that the 

Supreme Court reject this Court’s Quebecor and Enron decisions and affirm the 

Seventh Circuit. 

Third, there was not a “substantial lapse of time between issuance of [the] 

mandate and the present motion.”  Sargent, 75 F.3d at 90.  In Sargent, this Court 

explained that there was not a substantial lapse of time because, when the 

supervening case was decided by the Vermont Supreme Court, “a petition for a 

writ of certiorari was pending in the Supreme Court, and the motion to recall the 

mandate was filed within two weeks of the denial of the petition for certiorari.”  

Ibid.  Here, too, our petition for certiorari was pending in the Supreme Court when 

it issued Merit Management—indeed, it is still pending.  And we are filing this 

motion to recall the mandate within days of the statement by Justices Kennedy and 

Thomas that consideration of the certiorari petition will be delayed to provide this 

Court time to consider whether to recall the mandate.6   

                                                 
6 See also Rudgayzer v. Google, Inc., No. 13 CV 120, 2014 WL 12676233, at *3 
(E.D.N.Y. Feb. 10, 2014) (applying Sargent factors in granting Rule 60(b) motion 
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Finally, “the equities strongly favor” recalling the mandate in this case.  

Sargent, 75 F.3d at 90.  As noted, this is an extraordinary—and, to our knowledge, 

unique—case.  In a typical case, a pending petition for certiorari that presents a 

question addressed and resolved favorably by another Supreme Court decision 

would be granted, the judgment vacated, and the case remanded to the court of 

appeals for further proceedings in light of that decision.  See STEPHEN M. SHAPIRO, 

ET AL., SUPREME COURT PRACTICE, ch. 5.12(b), at 346.  Here, however, it appears 

that there may be some doubt as to the existence of a quorum in the Supreme Court 

to do so.  But, rather than simply allowing this Court’s decision to be affirmed by 

operation of 28 U.S.C. § 2109, the Supreme Court has taken the extraordinary step 

of delaying consideration of the petition—and it has evidently done so specifically 

to “allow” this Court “to consider whether to recall the mandate” in light of Merit 

Management.  2018 WL 1600841, at *1.  It is difficult to imagine circumstances in 

which it is more appropriate for a court of appeals to recall its mandate than where, 

as here, two Justices have stated that the Supreme Court is deferring consideration 

of its decision for the express purpose of allowing this Court to do so. 

                                                                                                                                                             
that was filed “a mere 10 days” after the supervening decision); Tal v. Miller, No. 
97 Civ. 2275, 1999 WL 38254, at *2 (S.D.N.Y. Jan. 27, 1999) (applying Sargent 
factors in granting Rule 60(b) motion (by a pro se movant) filed “just over a 
month” after the supervening case was decided).    
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II.   THE COURT SHOULD VACATE ITS JUDGMENT IN ITS 
ENTIRETY 

This Court should vacate its judgment in its entirety.  Merit Management 

does not just fatally undermine this Court’s basis for applying Section 546(e) to 

transfers in which neither the transferor nor the transferee is a financial institution.  

It also necessitates careful reconsideration of whether Section 546(e) preempts any 

state-law fraudulent-conveyance actions, even those directly against financial 

institutions.  It does so because this Court’s key rationale for preemption—that the 

policies ostensibly animating Section 546(e) warrant interpreting the section more 

broadly than its plain text provides—cannot be reconciled with what the Supreme 

Court has now said. 

 Courts have almost unanimously disagreed with this Court’s preemption 

conclusion, both before and after this Court ruled.  See generally Peter V. 

Marchetti, A Note to Congress: Amend Section 546(e) of the Bankruptcy Code to 

Harmonize the Underlying Policies of Fraudulent Conveyance Law and Protection 

of the Financial Markets, 26 Am. Bankr. Inst. L. Rev. 1, 55-62, 68-72 (2018) 

(collecting cases).  The flaw in this Court’s reasoning is that it “used a faulty 

intentionalist approach to interpret section 546(e).”  Id. at 72.  To be more specific, 

in reasoning that cannot possibly be reconciled with the later Supreme Court 

decision in Merit Management, this Court wrote: 
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We do not dwell on this because we perceive no conflict between Section 
546(e)’s language and its purpose.  Section 546(e) is simply a case of 
Congress perceiving a need to address a particular problem within an 
important process or market and using statutory language broader than 
necessary to resolve the immediate problem. Such broad language is 
intended to protect the process or market from the entire genre of harms of 
which the particular problem was only one symptom.  The legislative history 
of Section 546(e) clearly reveals such a purpose. 

 
818 F.3d at 120 (emphasis added). 

But the same argument was made to the Supreme Court in Merit 

Management as a reason to construe Section 546(e) broadly—and the unanimous 

Supreme Court resoundingly rejected it.  “Merit fails to support its purposivist 

arguments.  In fact, its perceived purpose is actually contradicted by the plain 

language of the safe harbor.”  138 S. Ct. at 896-97.   

The rationale that Merit “fail[ed] to support” was exactly the same as this 

Court’s:  “Merit contends that the broad language of § 546(e) shows that Congress 

took a ‘comprehensive approach to securities and commodities transactions’ that 

‘was prophylactic, not surgical,’ and meant to ‘advanc[e] the interests of parties in 

the finality of transactions.’  Brief for Petitioner 41-43.”  Id. at 896.  And “Merit 

posits that Congress’ concern was plainly broader than the risk that is posed by the 

imposition of avoidance liability on a securities industry entity.”  Ibid.  Those 

contentions—rejected by the Supreme Court as “nothing more than an attack on 

the text of the statute,” id. at 897—exactly parallel this Court’s reasoning quoted 
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above, and its repeated emphasis on the need for “finality” in the securities 

markets.  See 818 F.3d at 119, 121. 

This Court’s approach in its Tribune opinion is also inconsistent with other 

recent Supreme Court decisions on statutory interpretation.  See, e.g., Encino 

Motorcars, LLC v. Navarro, No. 16-1362, 584 U.S. ___, 2018 WL 1568025, at *7 

(Apr. 2, 2018) (“‘[I]t is quite mistaken to assume . . . that whatever might appear to 

further the statute’s primary objective must be the law.’”) (quoting Henson v. 

Santander Consumer USA Inc., 137 S. Ct. 1718, 1725 (2017)); Cyan, Inc. v. 

Beaver County Emps. Ret. Fund, No. 15-1439, 583 U.S. ___, 2018 WL 1384564, 

at *11 (Mar. 20, 2018) (“Even if Congress could or should have done more, still it 

‘wrote the statute it wrote—meaning, a statute going so far and no further.’”) 

(quoting Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2033-34 (2014)). 

In short, this Court’s rationale for finding implied preemption of any state-

law claim (even one against a financial institution) cannot survive Merit 

Management.7  Defendants have no valid arguments for dismissing any of 

                                                 
7 Case law and party concessions postdating this Court’s March 29, 2016, decision 
reveal additional flaws in this Court’s reasoning.  For example, citing the 
controlling authority in BFP v. Resolution Trust Corp., 511 U.S. 531 (1994), the 
Eleventh Circuit has given case-dispositive weight to the presumption against 
preemption in bankruptcy cases.  In re Northington, 876 F.3d 1302, 1312 (11th 
Cir. 2017) (abrogation of creditors’ rights provided by state law requires a “clear 
textual indication that Congress intended that result”).  This Court, by contrast, 
wrote that, “[o]nce a party enters bankruptcy, the Bankruptcy Code constitutes a 
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plaintiffs’ state-law complaints.  If they wish to attempt to raise any particular 

arguments for dismissal, those arguments should be addressed in the first instance 

by the district court, unhindered by this Court’s ruling of March 29, 2016. 

CONCLUSION 

This Court should recall its mandate, vacate its March 29, 2016, judgment, 

and remand this case to the district court for further proceedings consistent with 

Merit Management. 

                                                                                                                                                             
wholesale preemption of state laws regarding creditors’ rights.”  818 F.3d at 111 
(emphasis added); see also id. at 112 (here “there is no measurable concern about 
federal intrusion into traditional state domains”).  Vacating this Court’s March 29, 
2016, decision would allow the district court to take a fresh look at whether the 
presumption against preemption applies.  Indeed, the shareholder-defendants 
conceded in the Supreme Court, in two separate briefs, that a presumption against 
preemption applies.  16-317 Br. in Opp. 10 (filed Nov. 4, 2016) (asserting that this 
Court “never said” that the presumption against preemption does not apply in 
bankruptcy cases); 16-317 Supp. Br. 1 (filed Jan. 12, 2018) (“the Second 
Circuit . . . expressly  acknowledged  the  ‘recognized  presumption  against  
preemption’ of  state  law  in  the  bankruptcy  context”).  But see 818 F.3d at 110 
(stating only that “Appellants argue that a recognized presumption against 
preemption limits the implied preemption doctrine.”) (emphasis added).  The 
district court should be free to follow the Supreme Court’s statement that “[t]his 
Court has often applied a ‘presumption in favor of concurrent state court 
jurisdiction’ when interpreting federal statutes.”  Cyan, 2018 WL 1384564, at *8 
n.2 (quoting Mims v. Arrow Financial Servs., LLC, 565 U.S. 368, 378 (2012), in 
turn quoting Tafflin v. Levitt, 493 U.S. 455, 458-59 (1990)). 
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1 Cite as: 584 U. S. ____ (2018) 

Statement of KENNEDY, J. and THOMAS, J. 

SUPREME COURT OF THE UNITED STATES 
DEUTSCHE BANK TRUST COMPANY AMERICAS, ET AL. 

v. ROBERT R. MCCORMICK FOUNDATION, ET AL. 
ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED  
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

No. 16–317. Decided April 3, 2018 

 Statement of JUSTICE KENNEDY and JUSTICE THOMAS 
respecting the petition for certiorari. 

The parties are advised that consideration of the peti-
tion for certiorari will be deferred for an additional period
of time. This will allow the Court of Appeals or the Dis-
trict Court to consider whether to recall the mandate, 
entertain a Federal Rule of Civil Procedure 60(b) motion to
vacate the earlier judgment, or provide any other available
relief in light of this Court’s decision in Merit Management 
Group, LP v. FTI Consulting, Inc., 583 U. S. ___ (2018). 
The petition for certiorari in this case was pending when
the Court decided Merit Management.  The Court of Ap-
peals or the District Court could decide whether relief 
from judgment is appropriate given the possibility that 
there might not be a quorum in this Court.  See 28 U. S. C. 
§2109. 

Case 13-3992,  Document 376,  04/10/2018,  2275813,  Page25 of 25



916

VIEWS FROM THE BENCH, 2018

UNITED STATES COURT OF APPEALS 
FOR THE 

SECOND CIRCUIT
        ______________________________________________    

    
At a Stated Term of the United States Court of Appeals for the Second Circuit, held at the 

Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the 
29th day of March, two thousand and sixteen.

Before: Ralph K. Winter, 
  Christopher F. Droney,   
  Circuit Judges,
  Alvin K. Hellerstein,
    District Judge.* 
_____________________________________________    
IN RE: TRIBUNE COMPANY FRAUDULENT                                          
CONVEYANCE LITIGATION
                                                                     JUDGMENT
         Docket Nos. 13-3992(L) 
NOTE HOLDERS, Deutsche Bank Trust Company                               13-3875(XAP)               
Americas, Law Debenture Trust Company of New York,                          13-4178(XAP)               
Wilmington Trust Company, INDIVIDUAL RETIREES,                         13-4196(XAP)                
William A. Niese, on behalf of a putative class of Tribune                                     
Company retirees,

Plaintiff - Appellant-Cross-Appellees,

Mark S. Kirschner, as Litigation Trustee for the Tribune                                            
Litigation Trust,

Plaintiff,

Tendering Phones Holders, Citadel Equity Fund Ltd.,                                           
Camden Asset Management LLP and certain of their affiliates,

Plaintiff-Intervenors, 

v.

Large Private Beneficial Owners, Financial Institution Holders,                                       

___________________
* The Honorable Alvin K. Hellerstein, of the U.S. District Court for the Southern District of New 
York, sitting by designation. 

Case 13-3992,  Document 359,  03/29/2016,  1738295,  Page1 of 3Case 13-3992,  Document 360,  03/29/2016,  1738298,  Page1 of 3
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M A NDA TE ISSUED ON 08/01/2016
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Financial Institution Conduits, Merrill Lynch, Pierce, Fenner &                                             
Smith, Inc., on behalf of a putative class of former Tribune                                             
Company shareholders, Pension Funds, including public, private,                                           
and Taft Hartlet Funds, Individual Beneficial Owners, Mario J.                                           
Gabelli, on behalf of a putative class of former Tribune Company                                              
shareholders, Mutual Funds, At-Large, Estate of Karen Babcock,                                               
Phillip S. Babcock, Phillip S. Babcock, Douglas Babcock, Defendants                                      
listed on Exhibit B

Defendants - Appellee-Cross-Appellants,

Current and Former Directors and Officers, Betsy D. Holden,                                             
Christopher Reyes, Dudley S. Taft, Enrique Hernandez, Jr., Miles D.                                    
White, Robert S. Morrison, William A. Osborn, Harry Amsden, Stephen D.                                 
Carver Dennis J. FitzSimons, Robert Gremillion, Donald C. Grenesko,                                   
David Dean Hiller, Timothy J. Landon, Thomas D. Leach, Luis E. Le, Mark                            
Hianik, Irving Quimby, Crane Kenney, Chandler Bigelow, Daniel Kazan,                                
Timothy Knight, Thomas Finke, SAM ZELL AND AFFILIATED ENTITIES,                            
EGI-TRB, LLC, Equity Group Investments, LLC, SAM Investment Trust,                                
Samuel Zell, Tower CH, LLC, Tower DC, LLC, Tower Dl, LLC, Tower                                    
EH, LLC, Tower Gr, Large Shareholders, Chandler Trust and their representatives,                            
FINANCIAL ADVISORS, Valuation Research Corporation, Duff & Phelps,                            
LLC, Morgan Stanley & Co. Inc. and Morgan Stanley Capital Services, Inc.,                            
GreatBanc Trust Company, Citigroup Global Markets, Inc., CA                                        
PUBLIC EMPLOYEE RETIREMENT SYSTEM, CALPERS, UNIVERSITY                                  
OF CA REGENTS, T. ROWE PRICE ASSOCIATES, INC. MORGAN                                
KEEGAN & COMPANY, INC., NTCA, DIOCESE OF TRENTON-PENSION                             
FUND, FIRST ENERGY SERVICE COMPANY, MARYLAND STATE                                
RETIREMENT AND PENSION SYSTEM, T BANK LCV QP, T BANK-LCV-                              
PT, JAPAN POST INSURNACE, CO., LTD., SERVANTS OF RELIEF FOR                            
INCURABLE CANCER (AKA DOMINICAN SISTERS OF HAWTHORNE),                           
NEW LIFE INTERNATIONAL, NEW LIFE INTERNATIONAL TRUST,               
SALVATION ARMY, SOUTHERN TERRITORIALHEADQUARTERS, CITY OF 
PHILADELPHIA EMPLOYEES, OHIO CARPENTERS' MIDCAP (AKA OHIO 
CARPENTARS' PENSION FUND), TILDEN H. EDWARDS, JR., MALLOY                          
AND EVANS, INC., BEDFORD OAK PARTNERS, LP, DUFF AND PHELPS                           
LLC, DURHAM J. MONSMA, CERTAIN TAG-ALONG DEFENDANTS,                                
MICHAEL S. MEADOWS, WIRTZ CORPORATION,

Defendants.
______________________________________________

The appeals in the above captioned case from a dismissal by the United States District 
Court for the Southern District of New York were argued on the district court’s record and the 
parties' briefs.  Upon consideration thereof,
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IT IS HEREBY ORDERED, ADJUDGED and DECREED that the district court’s
dismissal of the complaint is AFFIRMED on preemption rather than standing grounds.  

For The Court: 
Catherine O=Hagan Wolfe,  
Clerk of Court  
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MERIT MANAGEMENT GROUP, LP, ) 

 Petitioner, ) 
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 Respondent. )  
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Place: Washington, D.C.  
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Official - Subject to Final Review  

1  

IN THE SUPREME COURT OF THE UNITED STATES  

MERIT MANAGEMENT GROUP, LP, ) 

Petitioner, ) 

v. ) No. 16-784 

FTI CONSULTING, INC., ) 

Respondent. ) 

Washington, D.C.  

Monday, November 6, 2017  

The above-entitled matter came on for oral  

argument before the Supreme Court of the United States  

at 10:03 a.m.  

APPEARANCES:  

BRIAN C. WALSH, St. Louis, Missouri; on  

behalf of the Petitioner.  

PAUL D. CLEMENT, Washington, D.C.; on  

behalf of the Respondent.  

Heritage Reporting Corporation 
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C O N T E N T S 

ORAL ARGUMENT OF: PAGE: 

BRIAN C. WALSH 

On behalf of the Petitioner 3 

ORAL ARGUMENT OF: 

PAUL D. CLEMENT 

On behalf of the Respondent 32 

REBUTTAL ARGUMENT OF: 

BRIAN C. WALSH 

On behalf of the Petitioner 62 
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Official - Subject to Final Review  

P R O C E E D I N G S  

(10:03 a.m.)  

CHIEF JUSTICE ROBERTS: We'll hear  

argument this morning in Case 16-784, Merit  

Management Group versus FTI Consulting.  

Mr. Walsh.  

ORAL ARGUMENT OF BRIAN C. WALSH  

ON BEHALF OF THE PETITIONER  

MR. WALSH: Mr. Chief Justice, and may  

it please the Court:  

The relevant transfers in this case  

are the transfers by and to the financial  

institutions, Credit Suisse and Citizens Bank.  

We know that because Congress included  

intermediaries in the safe harbor from the very  

beginning, focusing on what they do rather than  

who they are.  

We know that because Congress used the  

disjunctive, "by or to or for the benefit of" a  

financial institution or another institution,  

which precludes an approach that looks only at  

the party that has a beneficial interest in the  

transaction.  

JUSTICE KENNEDY: I'll -- I'll read  

them -- I'll read them with more care, but the  

Heritage Reporting Corporation 
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Official - Subject to Final Review  

circuits that come out as -- as you would ask  

us to, it seems to me focus on the word  

"settlement" and that that controls everything.  

And they don't talk about transfer. Of course,  

there was a transfer in a lay sense, but that's  

not the transfer here that the trustee seeks to  

avoid.  

MR. WALSH: Well, Your Honor, the --

there was a lot of discussion of whether or not  

something is a settlement payment in some of  

the earlier cases. In 2006, Congress added  

"securities contract" and "commodities  

contract" to the statute, and those are much  

broader concepts.  

And so there's -- there's much less  

discussion about whether something is or is not  

a settlement payment because frequently it is a  

transfer in connection with a securities  

contract.  

But it is true that the transfer  

targeted by the plaintiff in this case is the  

end-to-end transfer between the parties with  

the beneficial interest. But that is not a  

distinct or separable or independent transfer  

from the transfers that made it up; the  

Heritage Reporting Corporation 



924

VIEWS FROM THE BENCH, 2018

             1  

             2  

             3  

             4  

             5  

             6  

             7  

             8  

             9  

            10  

            11  

            12  

            13  

            14  

            15  

            16  

            17  

            18  

            19  

            20  

            21  

            22  

            23  

            24  

            25  

                                                                 5 

Official - Subject to Final Review  

transfers that the parties contemplated when  

they entered into this contract that they're --

JUSTICE GINSBURG: Mr. Walsh, could  

you explain -- I mean, here we have two  

parties, Valley View and Merit. And you don't  

claim that either of those is a 546(e) entity,  

do you?  

MR. WALSH: Neither of those is a  

financial institution --

JUSTICE GINSBURG: Yes.  

MR. WALSH: -- one of the other  

institutions named in the statute. That's  

correct.  

JUSTICE GINSBURG: So now the trustee  

is alleging that Merit got money that otherwise  

would have been available for distribution to  

creditors. That's the claim.  

MR. WALSH: That's the gist of it,  

yes.  

JUSTICE GINSBURG: So why should it  

matter whether the transmission was through the  

banks rather than handed over by Valley View to  

Merit?  

MR. WALSH: Because the goal of the  

statute is to protect the securities and  

Heritage Reporting Corporation 
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commodities markets, not just to protect  

particular players in the markets. We know --

JUSTICE GINSBURG: Well, how -- how is  

the -- either bank at risk of anything here?  

MR. WALSH: Neither bank is at risk of  

liability in this particular case, but the  

broader issue is that parties who receive  

distributions from securities or commodities  

transactions have a decision to make. Can we  

safely reinvest in something else? Can we make  

a distribution to our own investors or the  

benefits of our pension fund or what -- what  

have you? Or do we have to create a reserve?  

Or do we have to anticipate that there may be  

litigation that comes along six, eight --

JUSTICE SOTOMAYOR: I'm sorry, who's  

insecure about that? The banks or the person  

to whom the money was ultimately sent?  

MR. WALSH: Investors in general would  

be insecure about that, Your Honor.  

JUSTICE SOTOMAYOR: Well, I understood  

that the safe harbor was not intended to  

protect people involved in financial  

transactions. That's always a risk whenever  

you get into a deal that's contingent on any  

Heritage Reporting Corporation 



926

VIEWS FROM THE BENCH, 2018

             1  

             2  

             3  

             4  

             5  

             6  

             7  

             8  

             9  

            10  

            11  

            12  

            13  

            14  

            15  

            16  

            17  

            18  

            19  

            20  

            21  

            22  

            23  

            24  

            25  

                                                                 7 

Official - Subject to Final Review  

basis.  

MR. WALSH: Well --

JUSTICE SOTOMAYOR: If Congress wanted  

to do that, why bother even creating the  

fraudulent transfer provisions? Just say any  

contract that any of these people sign in any  

of these fields is exempt.  

MR. WALSH: Well, Your Honor, I agree  

that anyone engaging in any transaction has  

some possibility that there could be a claim  

that would come along later, but Congress has  

focused here on the securities and commodities  

markets --

JUSTICE SOTOMAYOR: Going -- going  

back to this transfer question.  

MR. WALSH: Yes.  

JUSTICE SOTOMAYOR: The  

fraudulent-transfer provision says the trustee  

may avoid any transfer or any obligation. So  

it's not talking just about voiding a transfer;  

it's talking about voiding an obligation.  

Isn't the contractual obligation an  

obligation?  

MR. WALSH: The contractual --

JUSTICE SOTOMAYOR: Or a contractual  
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rights obligations? So why can't a trustee  

choose what it is he or she wants to avoid,  

whether it's a transfer or an obligation?  

MR. WALSH: Your Honor, the --

JUSTICE SOTOMAYOR: And that define  

the scope of who's involved?  

MR. WALSH: Sure. The reference to  

obligation in the fraudulent-transfer statutes  

is -- is generally in reference to a debt  

incurred by the debtor to someone else. And if  

that debt causes the debtor to become insolvent  

or inadequately capitalized and the other --

the other aspects of the statute are satisfied,  

then the --

JUSTICE SOTOMAYOR: I'm sorry, the,  

here, debtor sold something to someone else or  

was obligated to send money ultimately to  

Merit. So how does that not fit into  

obligation?  

MR. WALSH: Well, that obligation has  

been paid already. It would -- that -- that  

application of the statute would normally be in  

a situation where the --

JUSTICE SOTOMAYOR: You think that  

obligation issue is one that's prospective and  
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not --

MR. WALSH: It typically arises in  

that context. And also the safe harbor, 546(e)  

does not apply to obligations; it only applies  

to transfers.  

JUSTICE ALITO: And what you called  

the -- the end-to-end transfer is the transfer  

that the trustee is seeking to avoid; isn't  

that right?  

MR. WALSH: That is correct.  

JUSTICE ALITO: That's the one that is  

allegedly construction --

MR. WALSH: That is --

JUSTICE ALITO: -- constructively  

fraudulent.  

MR. WALSH: That is correct.  

JUSTICE ALITO: So why does -- why  

shouldn't the exemption provision be applied to  

the transfer that the trustee is seeking to  

avoid, if the -- otherwise, is your argument  

that these intermediate transfers are -- are  

constructively fraudulent?  

MR. WALSH: My argument is not that  

the intermediate transfers are constructively  

fraudulent. My argument is that the  
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intermediate transfers can't be separated from  

the overall end-to-end transfer, and so that by  

avoiding the overall transfer, the trustee  

would necessarily be avoiding the intermediate  

transfers as well.  

To think of it a different way --

JUSTICE ALITO: So why shouldn't the  

transfer -- why shouldn't the exemption be  

applied to the transfer that the trustee is  

seeking to avoid, as opposed to intermediate  

transfers that can't -- that are not  

constructively fraudulent?  

MR. WALSH: Well, I think a useful way  

to think about it, Your Honor, is that there's  

only $55 million involved here. And we can  

say, as a shorthand, now that we know how the  

transfer played out -- because it was 10 years  

ago -- we can say there was a transfer from  

Valley View to Merit, but it's not different  

from the transfer of the same $55 million that  

Valley View sent to Citizens Bank.  

And it's not different from the subset  

of that transfer that Citizens Bank sent to  

Merit on two different occasions three years  

apart. In other words, I understand the  
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trustee's point that I'm only seeking to -- to  

avoid this broader transfer, but when we have  

an overriding prohibition like 546(e), I don't  

think it's sufficient simply to say, But that's  

not what I'm doing.  

JUSTICE GINSBURG: Well, could the  

trustee, absent 546(e), seek to avoid the  

transfer from Credit Suisse to Citizens Bank?  

MR. WALSH: The trustee, absent the  

safe harbor, could seek to avoid the transfer  

from Credit Suisse to Citizens Bank.  

JUSTICE KENNEDY: Why -- why was there  

not adequate consideration for that? There --

there -- it was -- it was just a pass-through.  

MR. WALSH: I'm -- I'm not agreeing on  

JUSTICE KENNEDY: What would there be  

to avoid?  

MR. WALSH: I'm sorry. I'm not  

agreeing on the -- on the merits. I'm -- I'm  

suggesting the trustee could pursue that claim.  

JUSTICE GINSBURG: But would you --

MR. WALSH: I do think there was  

adequate consideration for it, and that claim  

would fail, but the trustee could seek to  
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pursue it.  

CHIEF JUSTICE ROBERTS: Your friend on  

the other side says that your theory would  

cover the simple use of a check to convey a  

straight-forward purchase and sale if the  

purchaser pays with a check. Is that correct?  

MR. WALSH: Your Honor, not  

necessarily. And the Court doesn't need to go  

nearly that far to rule in our favor in this  

case.  

The safe harbor goes at least as far  

as what we have here, where we have an  

intermediary, a financial institution serving  

as an intermediary in much the same way that a  

broker or a clearing agency would serve as an  

intermediary --

CHIEF JUSTICE ROBERTS: I -- I  

understand that, but I'm concerned about the  

scope of the rationale that we would adopt, and  

you say not necessarily. When would it be  

enough that the purchaser just paid by check?  

MR. WALSH: Well, I think -- let me  

address the scope first. I think the scope of  

checks or wire transfers is actually quite a  

bit less than -- than my opponent would  
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suggest.  

The vast majority of transfers in  

securities and commodities, involving public  

securities in particular, are going to clear  

through the -- the indirect holding system.  

They're going to clear through paper, debits,  

and credits and not with wire transfers or  

checks.  

JUSTICE BREYER: I'm just curious,  

though, it says look, I have two shares of  

company X in my -- I have an account somewhere,  

okay?  

MR. WALSH: Yes.  

JUSTICE BREYER: So knowing I'm about  

to go bankrupt, I take my share, and I tell  

them go transfer it to my wife. Right?  

MR. WALSH: Yes.  

JUSTICE BREYER: Now, you'll say they  

can't attack that as a fraudulent conveyance.  

I'm just trying to think, you know, of --

MR. WALSH: Well, actually --

JUSTICE BREYER: -- the paradigm case  

of a fraudulent conveyance.  

MR. WALSH: Well, actually, Your  

Honor, that -- that very well might be a case  
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that wouldn't fall within the safe harbor.  

JUSTICE BREYER: Why not?  

MR. WALSH: Because if you transfer  

your stock to your wife --

JUSTICE BREYER: No, no, no. I told  

you it's being held in a -- in a bank, and I  

tell the bank to do it.  

MR. WALSH: It's being held in the  

indirect system, and you -- you sell it to your  

wife. Then in -- then in that case, there's  

safe harbor.  

JUSTICE BREYER: It does. So this  

covers -- that's, I think, the thrust of this  

is going to cover all kinds of things.  

I have another -- another question,  

which is -- which is, and this is just a  

puzzle, look, when they define financial  

institutions -- what we have here is a  

transfer, we wanted to have a -- Valley View,  

VVD, Valley Downs, see, wants to give $55  

million to a group of people that include the  

Merit Downs or whatever, Merit, right?  

MR. WALSH: Yes. Yes.  

JUSTICE BREYER: That's what they want  

to do. Neither of them is financial  
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institutions. But the way they do it is Valley  

Downs says its friend, Credit Suisse, which is,  

you have the line of credit, you send it to the  

Citizens Bank, which is the escrow.  

MR. WALSH: Correct.  

JUSTICE BREYER: So you say, in real  

terms, it goes from Valley to Merit, but we do  

it by means of the guy who gives the line of  

credit, which is a bank, Credit Suisse, and  

they send it to the escrow agent, which is  

Citizens Bank, okay?  

MR. WALSH: That's correct.  

JUSTICE BREYER: And so the argument  

here is, because they used these two agents,  

now, suddenly, does it fall into the securities  

-- the bank -- or the -- or the bank exception,  

the Industrial Savings Bank exception, the et  

cetera, et cetera.  

MR. WALSH: Correct, right.  

JUSTICE BREYER: Okay. And so why are  

we hearing this case? For this reason -- now,  

this is slightly a side issue, but it's very  

puzzling, and I think I should know the answer,  

when I look up the definition of financial  

institution, it says that not only is it Credit  
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Suisse and not only is it Citizens Bank, but it  

is also the customers of each of those  

financial institutions in an instance where the  

bank is acting as agent or custodian for a  

customer.  

Now, it seems to me that Citizens Bank  

is acting for agent or custodian of a customer,  

namely VVD, and it seems to me that Credit  

Suisse is acting as -- as an agent or custodian  

for VVD.  

So why doesn't that cover it?  

MR. WALSH: I think that is a fair way  

to look at it, Your Honor.  

JUSTICE BREYER: Well, why doesn't  

that cover it? Why are we dealing with a case  

which is coming out of something and deciding  

all kinds of things about banks and my wife, if  

I -- you know, where this is absolutely dealt  

with in a statute, under -- under another  

provision, and nobody refers us to that  

provision, and I can't understand why they  

didn't -- what's going on?  

MR. WALSH: Your Honor, we did -- we  

did refer to that provision in -- in both of  

our briefs, if I remember correctly.  
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JUSTICE BREYER: You may have put it  

in your briefs, but, I mean, why in the lower  

courts wasn't this just said, look, point to  

that, Judge, this involves a customer of a  

financial institution, namely VVD, and,  

therefore, it's in the exempt area? Point to  

that. And I want to know why that didn't  

happen.  

MR. WALSH: That I don't --

JUSTICE BREYER: It's your case. You  

can do it in a sense the way you want, but, I  

mean, where this is just standing out and we're  

asked to decide a question that I think is  

fraught with difficulty, I would like to know  

the answer.  

MR. WALSH: I'm afraid I don't have a  

good answer for why that did not come up  

earlier.  

JUSTICE SOTOMAYOR: I'm sorry.  

Perhaps it's simple.  

JUSTICE ALITO: Oh, I thought you  

conceded it. Didn't both parties -- didn't  

both parties concede that -- that Valley View  

is not a financial institution?  

JUSTICE GINSBURG: You just did in  
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answer to my question.  

MR. WALSH: No, I'm sorry.  

JUSTICE GINSBURG: I said -- I asked  

you that, with the question that Justice Breyer  

raised in mind, I asked you specifically, Do  

you agree that neither Valley View nor Merit is  

an entity enumerated under 546(e)?  

MR. WALSH: I may have -- I may have  

misunderstood the difference between the two  

questions, Your Honor.  

JUSTICE BREYER: I think it's the  

same, but, I mean, at some point, you know, if  

we have two cases involving the Fishing Act,  

and it involves fishermen, and both parties  

concede we are -- we are fishermen, but, in  

fact, what they are is both farmers and have  

nothing to do with fish, I would say we'd have  

a problem in this Court about whether we should  

hear the case.  

MR. WALSH: And -- and, Justice  

Ginsburg, in response to your question, neither  

of the parties to this case is a -- is a  

financial institution, as that term is -- is  

generally understood.  

In trying to --

Heritage Reporting Corporation 



938

VIEWS FROM THE BENCH, 2018

             1  

             2  

             3  

             4  

             5  

             6  

             7  

             8  

             9  

            10  

            11  

            12  

            13  

            14  

            15  

            16  

            17  

            18  

            19  

            20  

            21  

            22  

            23  

            24  

            25  

                                                                19 

Official - Subject to Final Review  

JUSTICE BREYER: But not as the  

statute understands it, which uses it to  

include a customer of a financial institution  

in circumstances which are present here.  

MR. WALSH: That -- in the rather  

unusual definition of financial institution,  

this is a situation in which the banks act as  

-- acted as agents, that's -- that's an escrow  

agent.  

JUSTICE GINSBURG: If you -- if this  

was such a standout issue, you must have  

thought about it, and yet, you relegated it to  

a footnote in your reply brief.  

MR. WALSH: And I -- and I don't know  

whether it's a standout issue or not, Your  

Honor, but that is a quirk in the definition of  

financial institution, that is true. That is  

true.  

I think one of the -- one of the ways  

to think about what's going on here is whether  

Congress is protecting particular institutions  

or whether Congress is protecting transactions.  

If Congress wanted to protect banks  

and brokers and clearing agencies from  

liability, and that was the only purpose of the  
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statute here, that could have been resolved in  

Section 550, which is the section of the  

Bankruptcy Code that deals with who has  

liability if there is a transfer that's  

avoided.  

JUSTICE SOTOMAYOR: Well, that --

actually, 550, I think, works very strongly  

against you because 550 says the trustee may  

recover for the benefit of the state the  

property transferred, so it seems to be talking  

about who has control and dominion of the  

property that the trustee is seeking to  

recover.  

MR. WALSH: Well, Your Honor, control  

and dominion is a test that's been leveled by  

the lower courts. It's -- it's not a  

rationale. It's a test to determine whether a  

party had the beneficial interest in the  

transaction, such that it's appropriate to  

impose liability on that party.  

JUSTICE SOTOMAYOR: They -- that's how  

they've defined it under 550.  

MR. WALSH: That is how they --

JUSTICE SOTOMAYOR: It makes common  

sense, which is --
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MR. WALSH: That is how they've  

defined it. But what --

JUSTICE SOTOMAYOR: -- go to who  

ultimately has control of the property.  

MR. WALSH: And -- and the question  

is, Your Honor, the reason the courts have  

applied that definition to the term "initial  

transferee" is because the party that initially  

receives a transfer is not necessarily the  

initial transferee. It's a non-literal  

definition of the term "initial transferee."  

JUSTICE SOTOMAYOR: Exactly.  

MR. WALSH: And -- but the reference I  

was making to 550 earlier, Your Honor, is to  

550(c), which is an example of a situation in  

which Congress perceived that there's a  

problem, that a transfer may be avoided and  

certain parties may be liable.  

And Congress's response would say,  

Avoid the transfer all you want, but here is  

the very limited subset of parties against whom  

you may recover.  

That is what the opponent here would  

like to happen here. That is what they propose  

is the actual function of 546(e), that it only  
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protects banks and brokers and clearing  

agencies. And Congress didn't do it in 550,  

which would have accomplished that.  

There -- there's also the problem here  

that the statute protects transfers by banks  

and brokers and clearing agencies and these  

other parties. And that has nothing to do with  

protecting the bottom lines of banks and  

brokers.  

It has everything to do with  

protecting transactions. So, for example, if  

Goldman Sachs were to sell me 100 shares of  

Berkshire Hathaway stock for $100 apiece, that  

is a significant hit to the bottom line of  

Goldman Sachs because the stock is worth many,  

many times that much.  

Nevertheless, that is not an avoidable  

transfer because it's by a broker to me, even  

though I am not a cog in the financial system.  

JUSTICE KENNEDY: But they're parties  

to the transaction. They're not acting just as  

a pass-through agent.  

MR. WALSH: But it would also apply,  

Your Honor, if Goldman Sachs, on behalf of one  

of its clients, made that transaction. I  
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probably wouldn't even know whether I was  

dealing with Goldman Sachs' own balance sheet  

or whether I was dealing with someone who was  

trading through Goldman Sachs.  

But those transfers go outside of the  

circle of the six entities that are identified  

in the statute. Nevertheless, a trustee can't  

get them back. And so that is a significant  

problem with the notion that all that is going  

on here is we're trying to protect banks and  

brokers from liability because if they get hit  

with liability, there will be a cascade of  

other banks and brokers that will -- that will  

fail.  

When we're talking about systemic risk  

to the financial markets, we're not just  

talking about banks and brokers going under.  

If parties aren't willing to provide capital to  

the financial system or if other parties like  

private equity funds or pension funds collapse,  

we have systemic risk to the financial  

institution as well. 

JUSTICE GORSUCH: Mr. Walsh --

MR. WALSH: Yes? 

JUSTICE GORSUCH: -- can you help me 
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out with what happens to the law of preferences  

under your interpretation?  

As you know, trustees can avoid  

transfers leading up to the bankruptcy that  

meet certain conditions.  

MR. WALSH: Yes.  

JUSTICE GORSUCH: And a lot of that  

would seem to go away, that power would seem to  

go away under your interpretation, if a bank or  

financial institution is involved. So that a  

lot of avoidable transactions would become  

unavoidable all of a sudden.  

How do we reconcile your -- your  

interpretation with that -- that apparent  

difficulty?  

MR. WALSH: I'm -- I'm not sure that  

there is such a difficulty, Your Honor. A  

typical preference claim, for example, would be  

that the debtor repaid a vendor outside of the  

ordinary course of business.  

And the pursuit of that claim against  

the manufacturer of a widget that sold it to  

the debtor would not obviously implicate the  

safe harbor here. There are no securities --

JUSTICE GORSUCH: Well, but often --
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MR. WALSH: -- no commodities.  

JUSTICE GORSUCH: -- often a transfer  

that's avoidable does involve a financial  

institution. You'd agree with that, surely?  

MR. WALSH: It -- it may, but it --

JUSTICE GORSUCH: May, but --

MR. WALSH: -- does not very often  

involve securities or commodities -- -

JUSTICE GORSUCH: Well, but it could  

MR. WALSH: -- if that's the --

JUSTICE GORSUCH: Well, but it could.  

I mean, why not? I mean, do you have any  

empirical information on that?  

MR. WALSH: I don't have empirical  

information.  

JUSTICE GORSUCH: No.  

MR. WALSH: I -- I do have the -- the  

overlap between securities transactions and  

bankruptcy is very small. There are a million  

or so bankruptcy cases filed every year. It's  

very --

JUSTICE GORSUCH: So not -- a  

triviality we don't need to worry about, even  

though it was a central feature of the Seventh  
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Circuit's opinion?  

MR. WALSH: I wouldn't say it's a  

triviality, but it's not -- there's a lot of  

talk in the briefs about the exception  

swallowing the rule. And the rule is a good  

bit broader, a good bit broader than the  

exception here, Your Honor.  

JUSTICE GORSUCH: But we don't have  

any -- nobody has any data on that? We're  

just -- we're just going on your -- your  

representation versus your friend's  

representation otherwise?  

MR. WALSH: I -- I suppose that's  

correct, Your Honor.  

JUSTICE GORSUCH: All right.  

MR. WALSH: But -- but the variety of  

things that are untouched by the safe harbor  

are -- are significant transactions in real  

estate, transactions in vehicles. Trustees can  

avoid liens because they're unperfected.  

That's -- that's not implicated by the safe  

harbor unless it would happen to be a lien on a  

security, perhaps, or on a commodity.  

And so the overlap here between  

bankruptcy and security is a relatively  
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confined space. And what Congress has  

determined is that if you're dealing with  

constructive fraud, the concerns of the  

securities and commodities markets prevail. If  

you're dealing with --

JUSTICE KAGAN: Mr. Walsh?  

MR. WALSH: Yes.  

JUSTICE KAGAN: Could I take you back  

to Justice Alito's question, perhaps just put a  

little bit of a different spin on it? I mean,  

if you look at 546(e), it's clearly an  

exception to the avoidance power. It says  

"notwithstanding" all these sections which deal  

with avoidance, the trustee may not avoid the  

following transfers.  

So, I mean, it seems odd to read that  

in any other way than to start with the  

transfer that the trustee seeks to avoid. Why  

should we not do that? Why isn't that exactly  

what the text tell us -- tells us to do, where  

you start with the transfer that the trustee  

seeks to avoid and then you ask whether there's  

a safe harbor that applies to that transfer?  

MR. WALSH: I think the -- the first  

-- my first response, Your Honor, is that when  
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we're dealing with a prohibition of that sort,  

we don't simply look at what the party says it  

is doing.  

So, if I'm called to a visit with a  

U.S. attorney because I allegedly filled a  

wetland, it's not a sufficient response for me  

to say I didn't fill a wetland; I built a  

parking lot. We have to look at, well, what  

did I do in the process of building the parking  

lot? Did I put a bunch of gravel in a wetland?  

And if I did, I have a problem, notwithstanding  

that I characterize my actions in a different  

way.  

But a second response is that because  

these transfers, the way we characterize the  

different pieces of this transaction as  

transfers are integrally -- integrally  

interrelated, to say that a trustee can avoid  

the end-to-end transfer without affecting the  

others, the intermediate transfers, in any way  

is just inconsistent with reality.  

JUSTICE KAGAN: I guess you're asking  

a court to make a shift in transfers in the  

middle of the analysis. In other words, first,  

the court has to say whether this is the kind  
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of transfer that the trustee can avoid, and in  

doing that, the court is looking at the -- what  

you call the end-to-end transfer.  

And then all of a sudden, when it  

comes to the safe harbor, you're saying that  

the trustee has to flip and look at another  

transfer entirely. And that seems like a  

strange thing for a safe harbor to do.  

I mean, usually what we think is that,  

you know, a safe harbor would shield from  

avoidance a transfer that's being challenged,  

rather than a transfer that isn't being  

challenged.  

MR. WALSH: I -- I think the  

difference in -- between what you're saying and  

what I'm saying, Your Honor, is that it's not a  

different transfer entirely. If -- if we were  

talking about, say, the transfer of the real  

estate, where the plans were to build the  

racetrack, then -- then that would be a  

different transfer.  

But the transfer of $55 million from  

Valley View to the escrow agent and the  

subsequent transfers from the escrow agent to  

the shareholders of Bedford Downs, they aren't  
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-- they aren't different transfers. They're  

just different ways of looking at the same  

transfer because they made up the long --

JUSTICE KENNEDY: Well, but in -- in  

your hypothetical, if the land were held as  

an -- in escrow for 30 days until everybody got  

the title in, then there would be an exemption.  

MR. WALSH: No, because it's not  

securities or commodities. It's real estate.  

JUSTICE BREYER: What about this,  

where it says a trust fee, gee, tree -- sorry,  

a trustee may not avoid a transfer that is a  

settlement payment made by a financial  

institution? Joe -- that's right, isn't it?  

So far?  

MR. WALSH: Yes.  

JUSTICE BREYER: Yes. Right? Joe  

Smith buys a piece of property from Bill Brown  

for $10 million. Joe Smith puts into escrow  

$10 million. It's -- Bank of America is the  

escrow agent. Brown puts in the deed. When  

both are there, Bank of America gives each the  

other. Why hasn't Bank of America given a  

settlement payment?  

MR. WALSH: Your Honor, I don't think  
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the term "settlement payment" has ever been  

understood to apply outside --

JUSTICE BREYER: It doesn't mean that  

MR. WALSH: -- outside securities and  

commodities in financial transactions. So --

JUSTICE BREYER: I see. So -- so it  

is not a settlement payment. It's just -- it's  

not a settlement payment, a payment for a real  

estate transaction.  

MR. WALSH: It is a payment for a real  

estate transaction. That's correct.  

JUSTICE BREYER: It is not? It is not  

a real estate transaction payment?  

MR. WALSH: I'm sorry, a settlement  

payment as defined in the code is not a real  

estate transaction payment, yes.  

JUSTICE BREYER: But if the same thing  

were true and what they had bought was a -- 5  

million acres of wheat, then it would be?  

MR. WALSH: If -- if they bought the  

crop and it was a forward contract under the  

code, then that -- the -- the purchase of the  

crop --

JUSTICE BREYER: Thank you, thank you.  
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I see.  

MR. WALSH: -- could very well be  

covered by this.  

JUSTICE BREYER: Thank you.  

MR. WALSH: Unless there are further  

questions, I'd like to reserve the balance of  

my time.  

CHIEF JUSTICE ROBERTS: Thank you,  

counsel.  

Mr. Clement.  

ORAL ARGUMENT OF PAUL D. CLEMENT  

ON BEHALF OF THE RESPONDENT  

MR. CLEMENT: Mr. Chief Justice, and  

may it please the Court:  

I think it would be helpful if I could  

start with the elephant in the room, which is  

Justice Breyer's question about the definition  

of financial institution and then address the  

question presented.  

So, Justice Breyer, a couple of points  

about that.  

First of all, I think it could not be  

clearer that that's never been at issue in this  

case, and even more to the point, the  

Petitioner, when they were trying to get this  
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Court to take the case, emphasized the fact  

that this wasn't in dispute as a sort of a  

positive feature of this petition.  

So, if you look at page 3 of the  

petition, it is clear that the Petitioner --

JUSTICE BREYER: I have no doubt that  

neither party wanted it resolved on that basis.  

And so what's nagging at the back of my head is  

that, since it seems so clear, it's like two  

farmers who decide they have some other  

financial interest in fishing, and they'd love  

to have this Court decide the Fishing Act, but,  

in fact, if you look at the Farming Act, you've  

got the answer to the dispute between them.  

And can two parties who would just  

love it, if we could decide an issue that  

really isn't at issue before them, and can they  

stipulate away all of the actual, you know,  

they stipulate away the basic rule that a  

contract is valid upon signing or something, in  

order to get us to decide a question?  

MR. CLEMENT: So, Justice Breyer, if  

you really had the farmer/fisher idea -- fisher  

person idea, I think what you would do is  

dismiss the case as improvidently granted,  
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which would serve my client's interest just  

fine. But I think there are two very good  

reasons why that issue was not put front and  

center by my friends here.  

The first is that it's completely  

inconsistent with their overall theory of the  

case. Their overall theory of the case is that  

every customer of every one of the six  

protected entities is protected ipso facto by  

virtue of the fact that it went through one of  

those entities.  

So it's more than a little bit of an  

embarrassment for them to come across a  

definition that says that customers of one of  

the six, in relatively narrow circumstances,  

are also covered. It's inconsistent with their  

overall theory. They really can't argue both  

things. Here's the --

JUSTICE KAGAN: Do you think, though,  

Mr. Clement -- I'm sorry, if you want to --

MR. CLEMENT: Well, I was just going  

to say the second point why they're not making  

it, which is it doesn't apply here anyways,  

which is, as I read that provision, it is very  

narrow, and it protects the customer only when  
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the bank is acting -- when the bank is acting  

as an agent or custodian.  

It doesn't say when the bank has acted  

or in the past acted. It says when the -- the  

bank is acting as the custodian or the agent.  

So if, hypothetically, we had -- the  

-- the trustee had tried to avoid the transfer  

while the money was still at Citizens Bank,  

then maybe, just maybe, we'd still probably  

want to have a debate and actually look at, you  

know, and talk about what agent means in this  

context, but then maybe it applies.  

And maybe it applies for a reason  

then, which is, in that context, maybe Citizens  

Bank is actually inconvenienced by this, but  

this is why I think that I really disagree with  

my friend when he says that the transfer the  

trustee sought to avoid and the underlying  

transfers are sort of indivisible.  

Think about what happens if we prevail  

in this case, given the transfer that the  

trustee sought to avoid. If we prevail at the  

end of the day, Merit owes the estate some $16  

million. Citizens Bank doesn't have to do a  

thing. Credit Suisse doesn't have to do a  
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thing. If they want to wire the money, they  

can pick one of those banks, and one of those  

banks will actually benefit to the extent of  

the wire transfer fee.  

But there's no obligation to do that.  

They can pick Bank of America instead. It is  

not as if, if they win here, that the poor  

folks at Citizens Bank need to go and sort of  

unearth that escrow agreement and reverse  

something on it.  

They don't have to do a thing, which,  

of course, explains why they're not here as  

amici, why --

CHIEF JUSTICE ROBERTS: Well, it's not  

that simple. I mean, this is not simply -- I  

think you try to portray it, it's simply a  

matter of conduits that -- that don't have  

anything to do with it, but as I understand it,  

the intermediaries had a lot to do -- this --

this -- they were there functioning as  

intermediaries -- intermediaries for several  

years. They had certain compliance obligations  

to check.  

There were going to be payments in  

this event, but no payments in that event.  
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They were seriously involved. They weren't  

just, you know, stamping the papers and moving  

the money.  

MR. CLEMENT: You're right, Mr. Chief  

Justice, to a degree, but for whatever the sort  

of exertion they did, they were compensated.  

And the trustee's not trying to get that  

compensation back.  

I mean, if you can imagine this case,  

when the wire transfer went from Credit Suisse,  

the money went to Citizens and then eventually  

to Merit. I assume Credit Suisse got paid, I  

don't know, $1,000 to do that transfer.  

Now, if the trustee here thought, you  

know, this whole thing is such a bunch of  

baloney, that we should get the money back from  

Merit and we shouldn't have had to pay that  

$1,000 to Credit Suisse, so I have a theory, as  

the trustee, as to why I can avoid the transfer  

to Credit Suisse, well, of course, that's  

covered by 546(e) through the straight-forward  

way we think the statute should be read, which  

is this affirmative defense, this exception,  

this safe harbor talks about a transfer that  

the trustee may not avoid.  
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It then cross-references five sections  

of the statute, each one of which uses the term  

"may avoid." It describes a transfer that the  

trustee may avoid. It just seems like these  

provisions -- there are all these textual  

interrelationships between the two provisions,  

such that it seems perfectly natural to say  

that, when you're applying 546(e), you look at  

the transfer that the trustee is seeking to  

avoid.  

CHIEF JUSTICE ROBERTS: Could -- what  

if the trustee -- would there be situations in  

which it would make sense for the trustee to  

want to avoid one of the intermediary transfers  

rather than simply the ultimate one?  

MR. CLEMENT: It might, but they  

probably run into 546(e), I mean, which is to  

say you can imagine a situation where you  

really thought that, you know, the money  

stopped at one of those banks, and so the --

the ultimate transferee, the right person to  

bring the action against was the bank.  

Or if the bank's trading on its own  

account or something, I think, in that  

situation, and, you know, you'd have a transfer  
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where the transfer that the trustee was  

bringing under 544, 545, all those various  

provisions, the transfer you're seeking to  

avoid was a transfer to a bank.  

CHIEF JUSTICE ROBERTS: Well, would it  

be in a situation where there's no money with  

the ultimate seller to recover? They also  

become bankrupt. Credit Suisse is not  

bankrupt?  

MR. CLEMENT: I suppose -- right,  

no -- look, in that situation, an aggressive  

trustee might seek to avoid a transfer to the  

bank, but in that situation, 546(e) stops that  

in its tracks.  

And I think it's also important to  

remember that 546(e) is added at a point where  

you already have limitations as to which  

transferee you can recover from. And part of  

what Congress is worried about is the idea  

that, in some situations, and maybe the ones  

that we were talking about in this kind of  

hypothetical, it would actually be tough to  

figure out whether or not the financial  

intermediary really was just a conduit, in  

which case they'd be protected under  
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preexisting law, or whether they sort of ended  

up with the money when the music stopped.  

And what Congress tried to do in  

546(e) was to provide a nice brightline rule  

that protects these intermediaries, and it  

seems like it is consistent with both the  

general interest and the brightline nature of  

the rule to say this is relatively  

straightforward, let's look at the transfer the  

trustee is seeking to avoid. If the trustee is  

seeking to avoid a transfer that is by, to, or  

for the benefit of one of these six entities,  

that's it, motion to dismiss --

JUSTICE KAGAN: Well, does that  

mean -- does that mean, Mr. Clement, that we --

all we do is we look at the trustee's  

complaint, we leave it to him to decide the  

question?  

MR. CLEMENT: Yes, Justice Kagan, but  

I think the reason that that doesn't create  

some sort of mischief here is that, in making  

that -- the complaint, the affirmative part of  

the complaint, the trustee isn't just sort of  

free to pick transfers at random that he or she  

seeks to invalidate.  
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They have to come up with a transfer  

that fits the terms and the requirements of one  

of those provisions of the code in Chapter 5.  

JUSTICE KAGAN: So that -- that might  

be right.  

I was trying to think of cases in  

which there could be mischief by relying  

entirely on the trustee's power to define the  

transfer.  

And here is what I came up with, is  

that there truly is a transfer from a debtor to  

a bank, if the bank's not serving as an  

intermediary, it is a real transfer of stock,  

right?  

And now, 546 -- 546(e) is going to  

prevent the trustee from avoiding that. But  

then the trustee says: So, in order to get  

around 546(e), I'm going to define the transfer  

differently, I'm going to ask where the bank  

then transferred the stock and -- and -- and  

say that the transfer that I want to avoid is  

from the original debtor to whoever it was that  

the bank transferred the stock to, even though  

those really were two separate transactions.  

Could the trustee play games like  
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that?  

MR. CLEMENT: I don't think they -- I  

mean, they could try, but I don't think they  

would get away with it. And I think that, you  

know, in any case where the trustee brings an  

action against somebody, they're going to have  

essentially two kinds of defenses to raise.  

One is going to be an affirmative  

defense based on 546(e). Now, it may be in  

your hypothetical the trustee's kind of pled  

around that, but you still have to -- the  

trustee still has to essentially satisfy the  

terms of the original avoidance provision, and  

I don't think, for purposes of that  

hypothetical, though it might depend on some  

details of it, that the trustee would be able  

to do that.  

And then, of course, there's a second  

piece of this, which is to make this in a -- in  

a transfer situation, to really get any juice  

for the effort, you have to not only avoid the  

transfer, but you also have to get recovery  

under 550.  

And in the hypothetical that you're  

talking about, the third-party subsequent  
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transferee would not be the immediate -- the  

initial transferee under 550. And so, as long  

as they took it in good faith and paid value  

for it, they'd be completely protected.  

So I just don't think it would work.  

And I think it is important to recognize that,  

you know, this is not a situation where the  

trustee can just sort of, you know, pick the --

well, today, I feel like the Credit Suisse to  

Citizens Bank transfer is the one I'm going  

after.  

That would satisfy --

JUSTICE KENNEDY: Well, if we're -- if  

we're writing the -- the opinion to accept your  

proposition, how do we -- how do we qualify it?  

Do we -- do we say that this does not apply to  

transfers where the settlement institution does  

not have an equity participation?  

I mean, what -- what --

MR. CLEMENT: See, I wouldn't do that,  

Justice Kennedy. I think that's -- that is the  

way some of the courts had -- have written it,  

but I think the simpler way to write the  

opinion is to say, to apply 546(e), just look  

to the transfer that the trustee seeks to  
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avoid, and it's as simple as that.  

If the transfer that the trustee seeks  

to avoid --

JUSTICE KENNEDY: But that -- that --

that then involves Justice Kagan's concern that  

you're giving the -- the trustee a chance -- a  

chance to define the transfer in a particular  

way. Now, if the -- if the Bankruptcy Code  

defines a transfer so it's abundantly clear  

what transfer is involved, then that's one  

thing.  

MR. CLEMENT: Well, but I tried to be  

responsive to Justice Kagan's question, and I  

think that the code puts all sorts of limits on  

the trustee when they're picking the transfer  

that they're seeking to avoid.  

So, for example, for certain  

provisions of the code, you can only avoid a  

transfer at a certain time period if it's a  

transfer to an insider. Now, that seems to me  

to buttress the idea that that provision of the  

code doesn't really care much about the  

intermediaries because otherwise you could say,  

well, there's never a transfer to an insider  

because it always goes through a bank first.  
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So I think the trustee is disciplined  

not just by 546(e) but by the various things  

that the trustee has to show to qualify the  

particular transfer for being avoidable under  

one of the affirmative avoidance powers.  

JUSTICE KAGAN: What do you think is  

wrong, Mr. Clement, with the alternative  

approach? If I understand the alternative  

approach, which Justice Kennedy was referring  

to, it's more of a functional analysis; you ask  

who has dominion and control of a particular  

piece of property at a particular point. And  

-- and that seems more what the Seventh Circuit  

was doing than -- than what your brief  

suggests.  

So why do you think that that's a  

worse alternative than the one you're  

suggesting?  

MR. CLEMENT: Well, Justice Kagan, let  

me start by saying it's a lot better  

alternative than my client losing this case.  

So, if you find that attractive, I mean, that's  

fine.  

Here's the reason, though, that,  

honestly, I don't think it's right. Because I  
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think one point my -- my friend and I agree on  

is that when Congress was passing the  

predecessor to 546(e) back in the day, there  

was already substantial protection for the  

intermediaries under the recovery provision,  

550, if they were truly conduits and weren't  

the beneficial owners.  

And so I think what Congress was  

trying to do with 546(e) was to provide an  

alternative, more brightline way for the  

financial intermediaries to get out of the case  

early at the motion to dismiss stage.  

And the problem with this looking for  

the beneficial ownership is it's really the  

same inquiry, and it could be fact-specific in  

a particular case, that Congress was trying to  

supplement with this brightline rule.  

And we think our rule gives a nice  

brightline rule that courts can apply at the  

motion to dismiss stage, literally just look at  

the complaint, look at the transfer the  

trustee's seeking to avoid, and then, if it  

satisfies 546(e), you know, you're done,  

trustee loses. If it doesn't, we move forward.  

Of course, when you move forward, you  
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can still get into this beneficial interest  

inquiry. That's part of the 550 inquiry  

because here, as in almost every case --

JUSTICE GINSBURG: How -- how do you  

-- how do you answer what your colleague  

stressed; that is, it doesn't say for the --

only for the benefit of a financial  

institution. It says "by." If a transfer is  

by a financial, that's enough.  

MR. CLEMENT: You're right, Justice  

Ginsburg, and we think that's right, but we  

think what Congress was addressing in that  

situation was the precise situation that the  

Southern District of New York dealt with in a  

case called Seligson, which I think both  

parties agree is the case that Congress was  

trying to address with the predecessor to  

546(e).  

And that was a situation where the  

financial intermediary -- there I believe it  

was a commodity broker -- is the bankrupt. And  

so --

JUSTICE BREYER: So for this --

MR. CLEMENT: And so, in that  

situation, you do want to protect and shield  
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the transfers by the bankrupt because the one  

thing Congress was clearly concerned with is  

you'd have a bankruptcy by one of the hub  

players in the financial industry and that  

would create this sort of ripple effect to  

everybody who dealt with them.  

JUSTICE BREYER: So, for this  

provision, do I have this right? A, look to  

the -- the transaction that the trustee is  

trying to set aside as a preference or  

fraudulent conveyance. B, ask the question:  

Who is the person who directed that that  

transfer be made? All right.  

If it's a financial institution, et  

cetera, stop right there, good-bye, you're out.  

If not, continue to question 3. And question 3  

is: Who is the initial transferee and not a  

conduit of that transfer? And if the answer is  

a financial institution, you're out. And  

otherwise we go on to ask the other questions.  

And that means that a -- that the  

transferee, the initial transferee, if he's  

receiving money that he is to hold for the  

benefit of the other, he still is the initial  

transferee. And you will look to such matters  
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as to who this money is to benefit later on in  

your -- your efforts. Is that right?  

MR. CLEMENT: Well, Justice Breyer, I  

think you've aptly captured the Seventh  

Circuit's reasoning.  

JUSTICE BREYER: Uh-huh.  

MR. CLEMENT: I'm actually asking you  

to make this case even simpler.  

JUSTICE BREYER: Uh-huh.  

MR. CLEMENT: I'm asking you to look  

at the transfer that the trustee seeks to  

avoid.  

JUSTICE BREYER: Yeah.  

MR. CLEMENT: That has to be by  

somebody and to somebody --

JUSTICE BREYER: Yeah.  

MR. CLEMENT: -- in order for it to  

satisfy 544, 545, 547, or the two provisions of  

548 that 546(e) cross-references.  

JUSTICE BREYER: Right.  

MR. CLEMENT: So there you have, right  

on the face of the complaint, a transfer by  

someone, to someone, or for the benefit of  

someone, because as we explained in the brief  
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JUSTICE BREYER: Do you have what it  

says?  

MR. CLEMENT: -- the reason that  

language is there is because the avoidance  

power is not limited to transfers to somebody  

who is like an insider or a creditor but also  

to somebody who is for the benefit of a  

creditor or an insider. So just look at the  

face of the complaint, apply 546(e) to the  

transfer that the trustee has put at issue, and  

if the terms are satisfied, then the trustee  

loses.  

And if the terms are not satisfied,  

then you move forward and you probably analyze  

all of those transferee questions before the  

case is all over, but I do think it's more  

faithful to what Congress was trying to  

accomplish when it enacted the predecessor to  

546(e) to have a nice, brightline protection  

that's there for the financial intermediaries.  

It doesn't protect all of their  

customers. It doesn't protect Merit. They  

have other arguments they can eventually make,  

but what they wanted was a nice brightline rule  

so clearing agencies, commodity brokers, and  
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then eventually stockbrokers and financial  

institutions and financial participants would  

all have a nice, clean motion to dismiss  

argument to win their case.  

JUSTICE SOTOMAYOR: May I address a  

question that confused me in your briefing?  

JUSTICE BREYER: Yeah.  

JUSTICE SOTOMAYOR: You kept saying  

that the initial transfer had to be by the  

debtor.  

But the code permits the trustee to  

void a non-debtor's transfer if the property  

that the non-debtor is transferring is of an  

interest of the debtor in property.  

So it's not so clean to say that the  

transfer has to be by the debtor. It can also  

be by the debtor's agent, a non-debtor.  

MR. CLEMENT: Justice Sotomayor, I  

think you're right that it's certainly not  

clean. Now, I think, at the end of the day,  

we're actually right, and I get some solace  

from the fact that our position is supported by  

Professor Brubaker, who's spent a lot more time  

looking at the code than I have.  

So I think we're actually right that  
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even when it's a transfer by a third-party of  

an interest of the debtor, it actually ends up,  

for purposes of the code, being a transfer  

"made by," which I think is the relevant term,  

"made by" the debtor.  

JUSTICE SOTOMAYOR: So that's how  

you're reading that then.  

MR. CLEMENT: That's how we're reading  

it, but I want to make as clear as I can that  

nothing turns on that. Our position -- I think  

it makes -- if you -- if you accept that, it  

makes our position that much clearer.  

But nothing turns on it. And I think  

what that just helps to show is that, either in  

100 percent of the cases or the vast majority  

of the cases, that when you get to transfer by,  

either for purposes of the avoidance power or  

for purposes of the exception of 546(e), it's  

going to be a transfer by the bankrupt. And  

whether it's 99 or 100 percent, nothing  

ultimately turns on it.  

JUSTICE SOTOMAYOR: So why -- but why  

then did you argue that the transfer from  

Credit Suisse to Citizens Bank -- both involved  

property of the debtor, why did you argue that  
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that wouldn't qualify because it wasn't a  

transfer by the debtor?  

MR. CLEMENT: Because the way we read  

Chapter 5 of the code is it essentially ignores  

conduits for purposes of identifying who's the  

transferor and who's the transferee. And we do  

think that's consistent throughout Chapter 5.  

That's why for its --

JUSTICE SOTOMAYOR: You don't think  

Credit Suisse or -- or Citizens Bank fell under  

the safe harbor automatically? They're both  

financial --

MR. CLEMENT: I think -- I think if  

the trustee had tried to avoid that transfer,  

it would automatically satisfy 546(e).  

What I'm making, though, is the point  

that I don't think, properly understood, that  

is even a transfer by Credit Suisse. And I  

think maybe the way to try to at least  

understand the point I'm making, but nothing  

turns on it --

JUSTICE SOTOMAYOR: Oh, okay. That's  

what I'm --

MR. CLEMENT: -- is -- is think about  

the charitable giving exception. Now, it  

Heritage Reporting Corporation 



AMERICAN BANKRUPTCY INSTITUTE

973

             1  

             2  

             3  

             4  

             5  

             6  

             7  

             8  

             9  

            10  

            11  

            12  

            13  

            14  

            15  

            16  

            17  

            18  

            19  

            20  

            21  

            22  

            23  

            24  

            25  

                                                                54 

Official - Subject to Final Review  

allows -- it exempts certain transfers by the  

debtor to a qualifying charitable institution.  

Now, I would think the vast majority  

of those are made by telling your bank I want  

to give $2,000 to this charity. Now, if you  

accept their view that you subdivide  

everything, well, then that's not a transfer by  

the debtor to the charity. It's a transfer by  

the debtor to Credit Suisse, which is not a  

charity, and then a transfer by Credit Suisse  

to the charity.  

And that doesn't come within the  

exception to the power, which is nonsense.  

That's clearly not what Congress was trying --

JUSTICE GORSUCH: So -- but, Mr.  

Clement, on that, I assume your friend will get  

up and say, well, a lot of those charitable  

contributions are by check, and those aren't  

covered.  

And just as -- just as we heard when I  

asked the question about avoidable transfers,  

it became an empirical debate about how many of  

those would be covered.  

So how -- how clean a line is this  

really? I mean, what you're suggesting?  
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MR. CLEMENT: Well, two things,  

Justice Gorsuch. First of all, my friend would  

want to tell you that the checks aren't  

covered.  

JUSTICE GORSUCH: Yeah.  

MR. CLEMENT: But, with all due  

respect, I don't think he has a theory as to  

why. And I think that's -- that's what's  

critical. I mean, you know, if there's no word  

in that statute that allows you to draw that  

distinction, as the colloquy with Justice  

Breyer showed, there might be a theory based on  

the definition of financial institution --

JUSTICE GORSUCH: Customer.  

MR. CLEMENT: -- why the escrow  

situation is different from the check  

situation.  

But if he's right, and all you have to  

do is have a -- any kind of transfer and we  

don't ignore any transfers by or to a financial  

institution, I don't think he's offered you a  

theory for why checks don't count. So that  

would be the first point.  

The second point would be, yeah,  

there's some empirical debates here we don't  
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know the answers to.  

JUSTICE GORSUCH: Right.  

MR. CLEMENT: But if we're looking for  

a clean answer, I mean, I think both sides are  

giving you a clean answer. They're basically  

giving you an answer that says, if it's a  

settlement payment or a margin payment or a  

payment in connection with a securities  

contract, unless there's like the one person  

out there that's doing these things with bags  

of cash, it's covered.  

JUSTICE GORSUCH: Yeah.  

MR. CLEMENT: We're giving you the  

clean position that --

JUSTICE GORSUCH: The amici -- the  

amici give us a very clean position, right,  

that we need a transferee under the statute and  

a debtor under the statute. I read the red  

brief as being a little more equivocal on that.  

Maybe I misread it.  

Do you endorse the amici's clean  

position without qualification?  

MR. CLEMENT: Well, we think our  

position is even cleaner, I mean, so -- so --

but we think -- if you're referring to  
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Professor Brubaker's --

JUSTICE GORSUCH: Yeah.  

MR. CLEMENT: We think we get to the  

exact same place. I think, maybe since I'm  

coming at this more like a lawyer instead of a  

bankruptcy professor, I think about it in  

really simple terms, and it maps on to the  

procedural history of this case.  

The trustee here brought a complaint.  

It was a complaint that identified a transfer  

for avoidance. The -- Merit filed an answer  

with an affirmative defense. The affirmative  

defense was based on 546(e).  

It just seems logical, as -- as  

Justice Kagan suggested, albeit in a question,  

so she might not have meant it, but -- but as  

Justice Kagan suggested, like what world do you  

look at different transfers for purposes of the  

exception to the affirmative defense than the  

transfer that you're looking at for the prima  

facie case of avoidance in the first instance?  

It seems like the statutes work  

together very well, hand in glove.  

And we haven't talked a lot about the  

policy implications of their clean position,  
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which is that, sort of, as long as there is a  

bank anywhere involved in a securities  

transaction, it's exempted.  

And the consequences of that are, I  

mean, really quite simple and quite striking,  

which is, in a case like this, where otherwise  

the unsecured creditors are going to get 15  

cents on the dollar, which is already enough to  

ruin your whole day --

JUSTICE GORSUCH: All right. All  

right. But the Second Circuit is very  

concerned about the effect that this would have  

on the leveraged buyout industry and -- and,  

therefore, the economy more broadly.  

I can understand an argument that  

Congress in 1978 wasn't much concerned about  

the leverage buyout industry because it didn't  

exist, as we now know it, but what -- what else  

do you say in response to that, the parade of  

horribles that we've heard?  

MR. CLEMENT: Well, I mean, I don't  

actually think it's much of a parade of  

horribles, Your Honor, but let me try to be as  

responsive as I can, which is to say, I think  

if Congress were really concerned about the  
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leverage buyout situation, it would have  

written a very different exemption than the one  

that it wrote here. It might have defined  

something like leverage buyout. It might have  

exempted certain smaller ones or larger ones.  

You know, when you have this provision  

applied in the context of a very large  

transaction on the public markets, there are  

lots of the trustees' prima facie case,  

including that there wasn't sufficient value  

provided and the like, those are going to be  

relatively difficult to prove, I mean, at least  

if you believe in sort of the efficiencies of  

markets.  

But when you have leverage buyouts for  

small companies, I mean, that is a fertile  

ground for essentially getting money out of the  

company and away from unsecured creditors and  

to some favored party.  

So as -- as the trustee's amicus brief  

said, to sort of carve out, you know, leverages  

buyouts from the fraudulent avoidance laws,  

that's carving out a lot because these are  

transactions where there is a risk that's quite  

considerable to molting the interest of the  
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unsecured creditors.  

The last thing I'll say before I sit  

down is just, in addition to all the other  

textual arguments we make in the brief, I do  

think it's worth emphasizing that, under their  

view of the statute, Congress's effort in 2005  

to add financial participants as the sixth on  

the list of protected entities was completely  

superfluous and just a fool's errand, because I  

can't imagine that financial participants who  

are defined as entities with $100 million or a  

billion dollars in transactions were doing  

those transactions with cash.  

So those financial participants were  

already customers of these five entities, so if  

that's enough to bring you into the statute,  

Congress was utterly wasting its time in 2005.  

JUSTICE KAGAN: May I ask,  

Mr. Clement, you might have no insight on this  

and you might not be able to say anything about  

it, so if so, just say so, but it is curious to  

me, I've never seen a bankruptcy case, maybe  

ever, but certainly a bankruptcy case like this  

one, in which we do not have a solicitor  

general brief.  
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Do you have any thoughts about why the  

SG didn't file here?  

MR. CLEMENT: No, I don't have any  

particular thoughts, other than I do think  

that, if what we were urging on you was really  

a catastrophe for the markets or something  

else, boy, I sure think the SG would be here,  

you know, waving at least a yellow flag.  

To me, the amici that aren't here that  

speak even louder, though, are frankly, the  

lack of financial institutions, stockbroker,  

clearing agency amici.  

I mean, look, normally, I don't think  

you really draw any inference through -- from  

the amici that aren't here, but, you know, if  

you told me that, wow, there's this provision  

that's in the code that is specifically  

designed to protect your interests, and the  

Seventh Circuit adopted a narrow construction  

of it, and it's going up to the Supreme Court  

of the United States, and they will decide the  

scope of this exemption that protects your  

industry, I mean, if -- if you had any thought  

that you were not fully protected by the  

Respondent's view as much as the Petitioner's  
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view, I would think it would be worth your  

while to file an amicus brief.  

And the fact that they're not here, I  

think, underscores that the entities that  

Congress was trying to protect are fully  

protected by our view, and they're fully  

protected by the Petitioner's view. It's just  

so is the rest of the world.  

And I just don't think there's any  

view that Congress actually intended to not  

just protect those six financial entities, but  

to protect everybody else who essentially  

transacted in them, in connection with the  

securities contract.  

So we think the decision below should  

be affirmed.  

Thank you.  

CHIEF JUSTICE ROBERTS: Thank you,  

counsel.  

Four minutes, Mr. Walsh.  

REBUTTAL ARGUMENT OF BRIAN C. WALSH  

ON BEHALF OF THE PETITIONER  

MR. WALSH: Thank you.  

I'd like to return to Justice Kagan's  

question a little bit earlier about whether we  
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can focus solely on the transfer as the trustee  

identifies and characterizes it.  

And I think it's useful to think about  

what happens if that end-to-end transfer in  

this case is avoided and some amount of that  

would have to be refunded by Merit. I think  

the question we have to ask is then, So what of  

the transfers from Citizens Bank out of escrow  

to Merit?  

Can we say that those transfers are  

still valid and in effect and have been  

consummated and have been paid, and Citizens  

has satisfied its obligations because Merit has  

the 16 and a half million dollars?  

And I think the answer to all those  

questions is no because, once the broader  

transfer is avoided and a recovery is made,  

everything else falls with it as well.  

So when we say the --

JUSTICE SOTOMAYOR: Sorry. I thought  

that 550 said that post -- that transferees  

from Bedford could be protected by other safe  

havens, if they paid consideration in -- in  

good faith, et cetera, they would be okay?  

MR. WALSH: No, that -- that's right.  
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If -- if -- well, Bedford didn't receive the  

transfer, Your Honor, the shareholders of  

Bedford, including my client, received the  

transfer.  

JUSTICE SOTOMAYOR: Right.  

MR. WALSH: If they had transferred it  

on --

JUSTICE SOTOMAYOR: Right.  

MR. WALSH: And that's what we were  

talking about, the good faith defense would  

come into play.  

But what I'm talking about is the  

transfers from Citizens out of escrow to the  

shareholders. If the -- if the broader  

transfer is avoided and recovery is had against  

Merit, then those transfers into and out of  

escrow involving financial institutions are not  

in full force and effect.  

JUSTICE BREYER: So what?  

MR. WALSH: So --

JUSTICE BREYER: I mean, if I write a  

check, and it goes to the postman, and the  

postman delivers it to Smith, and I get my  

money back from Smith, then I guess you could  

say, well, the postman -- that putting it in  

Heritage Reporting Corporation 



984

VIEWS FROM THE BENCH, 2018

             1  

             2  

             3  

             4  

             5  

             6  

             7  

             8  

             9  

            10  

            11  

            12  

            13  

            14  

            15  

            16  

            17  

            18  

            19  

            20  

            21  

            22  

            23  

            24  

            25  

                                                                65 

Official - Subject to Final Review  

the mailbox didn't have any financial effect.  

So what?  

MR. WALSH: So the -- the so what,  

Your Honor, is that, when the trustee says, I'm  

only seeking to avoid the one transfer and the  

rest can --

JUSTICE BREYER: Well, it is all he's  

trying to avoid.  

MR. CLEMENT: -- and the rest can be  

disregarded --

JUSTICE BREYER: Well, no, but I mean  

it has no effect. If FedEx, you know,  

delivered the check. I mean, there are many  

ways of delivering the check. If they're just  

a conduit, the bank, it's quite true in a sense  

that transfer from the bank didn't have any  

effect because the people who got the money had  

to give it back to the people who deposited the  

money.  

But my question was, so what?  

MR. WALSH: The so what is that the  

statute says the trustee may not avoid the  

transfer by a financial institution. And so by  

-- by avoiding the transfer, the broader  

transfer --
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JUSTICE BREYER: And there's no --

there's no consequence to Citizens Bank, is  

there?  

MR. WALSH: It would not hit Citizens'  

bottom line, that's correct.  

JUSTICE BREYER: No -- no -- no  

consequence?  

MR. WALSH: That's correct.  

JUSTICE BREYER: Okay.  

MR. WALSH: I do want to talk about  

consequences, though, because this is a case  

involving 16 and a half million dollars. As  

the Court is aware, both sides in the Tribune  

case have filed amicus briefs. That case is,  

let's call it 100 times larger than ours, it's  

more than that.  

And the issue there, and Justice  

Gorsuch mentioned the Second Circuit's opinion,  

which is justifiably concerned about what  

happens, there are thousands of defendants in  

that case.  

Of course, if Goldman Sachs or Merrill  

Lynch received a distribution in that case for  

its own account, they don't have liability,  

that transfer can't be avoided. I think  
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everybody would agree about that. But there  

are employees who held company stock, there are  

pension funds that held stock in Tribune. All  

these other entities remain exposed.  

Over the past 30 years, Congress has  

expanded and expanded and expanded the safe  

harbor to bolt on different concepts, including  

financial institutions. At the same time, the  

courts, with a few exceptions, have been  

interpreting the statute broadly.  

And if Congress thought that the  

courts were out of line, it could very well  

have cut the statute back. It didn't do that.  

The statute has continued to expand. And it's  

important.  

And one -- one last point, Mr. Clement  

mentioned the Seligson case. And what Congress  

was -- I'm sorry.  

CHIEF JUSTICE ROBERTS: You can finish  

your point.  

MR. WALSH: The -- the notion that  

transfers by an institution are protected by  

the safe harbor covers a good bit more than  

transfers by an institution into the clearing  

system.  
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The example I gave before where  

Goldman Sachs transferred me a bunch of  

Berkshire Hathaway stock for a nominal amount  

of money is covered as well, so it's broader  

than Seligson.  

CHIEF JUSTICE ROBERTS: Thank you,  

counsel. The case is submitted.  

(Whereupon, 11:02 a.m., the case was  

submitted.)  
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