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Objectives to Understand:

* Understand how prevalent substance use and mental health
issues are among attorneys.

* Review the signs and symptoms of substance use,
depression, addiction, anxiety, and stress.

* Discuss how substance use and mental health issues impairs
attorneys’ ability to perform legal services competently.

* Discuss the Lawyer Assistance Program and other resources
available.
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The Prevalence of Substance Use and Other
Mental Health Concerns Among American
Attorneys

* First National Study on Attorney Substance Use, Mental
Health Concerns

* Almost 13,000 licensed attorneys and judges participated

* Publishedin 2016

UL The State Barof California

21% indicated hazardous, harmful, or disordered
use of alcohol

M 30 or younger
H31-40
m41-50

B 51-60
m61-70
m71+
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Study Highlights
23% self-reported their use of alcohol or other drugs was
problematic at some pointin their lives.
* 28%-started before law school
e 14%-started during law school
* 44%-started within the first 15 years followinglaw school
e 14%-started more than 15 years after law school

Reference: The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys
by Patrick Krill et al. (2016)

l.J The State Barof California

Study Highlights Continued

* Self report of mental health concerns over course of legal
career:

* 61% reported anxiety

* 46% reported depression
* Males-higher level of depression
* Females-higher level of anxiety and stress

* 11% reported suicidal thoughts

* 3% reported self-injurious behaviors

* 0.7% reported at least one prior suicide attempt

* 37% have received Mental Health services or treatment
* 7% received Alcohol or Drug Use services or treatment

Reference: The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys
by Patrick Krill et al. (2016)
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Why do substance use & mental health issues affect lawyers
more than other professions?

e Starts in law school:
* Intense competition
* Like-minded perfectionists
* Long hours of study, creates stress

References: Drug and Alcohol Abuse in the Legal Profession, July 17, 2017, Indra Cidambi, MD

0% The State Bar of California

Why do substance use & mental health issues affect lawyers

more than other professions?
* Continuesin the workplace:

* Requiredto work long hours
* Requiredto generate business

* Requiredto keep up with unmanageable case load
* Defend positions contrary to their belief systems

* Compromise principals, morals, or values

* Ruptures relationships
* Creates conflict

References: Drug and Alcohol Abuse in the Legal Profession, July 17, 2017, Indra Cidambi, MD
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Depression
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Depression

* Involvesthe body, mood, and thoughts

* Impacts: socially, work, and relationships

* Average person goes 8 years without seeking help
* 2 outof 3 people do not seek help

* However, 80% can be successfully treated

10
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Signs of Depression

' *Emotional
*Physical *Feeling sad, empty, alone or
*Poorappetiteor hopeless
overeating *Excessive crying
*Low energy/fatigue *Excessive worrying

«Sleep disturbances *Overreacting to situations

*Psychological
*Feeling hopeless

*Social
*Decreased interestin
activities you enjoy
*Decreased trust in others

°Low self-esteem
*Self-critical thoughts

°Feeling that no one values *Easilyirritated

you *Wantingto spend time alone
*Feeling no purpose to *Difficulty relatingto people
existence

*Recurring thoughts of death

11
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Depression and Attorneys

Failed to meet professional obligationsby:

* Procrastinating

* Being overwhelmed

* Decreasing productivity

* Missing deadlines

* Having trouble concentrating or remembering things

* Neglecting cases

* Failingto answer phone, return calls, emails, open mail
* Making excuses to partners, clients, court, judge

THE GRAVEYARD oF PAST DEADLINES

12

740



AMERICAN BANKRUPTCY INSTITUTE

0% The State Barof California

Surprising Trend of Lawyer Suicides
Published January 21, 2014
2:47 minutes
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What is Addiction?

* Complexcondition

* Brain disease

* Compulsive substance use

* Despite harmful consequence

* Intense focus on using substance(s)

* Takes over their life

* Use even when it will cause problems
* However:

— Peoplecan recover
— Lead normal, productive lives

Reference: American Psychiatric Association

15
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Types of Addictions:
* Alcohol
* Drugs
* Gambling
* Internet
* Sex
* Eating Disorders
* Shoplifting
* Compulsive Shopping
e Cell Phone
* Video Game

* And many others

16

742



AMERICAN BANKRUPTCY INSTITUTE

( ‘L‘J The State Bar of California

Substance Use
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DUI Lawyer Sentenced for Drunk Driving
Published May 23, 2013
2:17 minutes
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Former drug court judge is disbarred for stealing

cocaine from evidence locker
By Debra Cassens Weiss, January 19, 2018

The Pennsylvania Supreme Court disbarred a former drug court judge who pleaded
guilty to stealing cocaine from an evidence locker in his courtroom.

The judge took the cocaine for his own use for over a year, and tried to cover it up by
substituting substances such as baking powder, the Pennsylvania Supreme Court
said.

'LIL The State Bar of California

The Lawyer, The Addict

(July 15, 2017), New York Times
A high-powered Silicon Valley attorney dies. His ex-wife investigates and
finds a web of drug abusein his profession.

+ Ex-wife found the victim dead

+ Lived in state of heavy stress from work

+ Very competitive; worked 60/hours per week for 20 years

+ OD on a mixture of drugs

« Ex-wife found drugsin victim’s home after death

« Vicodin, Tramadol, Adderall, cocaine, Xanax, crystal meth, various

pills, and syringes
- Family knew something was wrong but never suspected drugs

20
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Signs of Anxiety

*Physical *Psychological
*Dizziness or faintness Aggressiveness
*Dry mouth/thirst *Irritability
-Fat|gug _ *Compulsive Shopping
*Gastrointestinal problems *Difficulty concentrating/inability
*Headaches to focus
*High blood pressure *Over/undereating
*Knotted stomach/tense *Fear/panic
muscles *Apprehensive/worried
*Nausea/vomiting *Impatience
*Rapid/irregular heartbeat *Inability to relax
*Shaking hands/tremors *Increased smoking/alcohol/drug
*Shortness of breath/chest consumption
tightness *|solation
*Sweating *Reckless behavior
*Sexual problems *Restlessness

*Tingling in extremities (pins

& needles feelings) *Sleep disturbances

22
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LA Deputy City Attorney Kills Wife, Son, & Self

https://ktla.com/2019/09/11/3-people-down-after-being-shot-at-northridge-home-

lapd/

Sept. 11, 2019

23
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Stress

Did you file the motion?

The deposition is tomorrow!

Your clients are in the waiting room.

Opposing counsel left 5 messages for you.

Where is the revised pleading?

Here are 7 boxes of discovery that need to be reviewed.
Your child is sick and needs to be picked up from school.

24
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Healthy v. Unhealthy Stress
* Healthy Stress

i The State Bar of California

Healthy v. Unhealthy Stress
* Unhealthy Stress

26
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* How Do We Respond to = Consequences of Not
Stress? Dealing with Stress
— Stress —Hypertension

—Heart disease

hormones/adrenaline
— Other health problems

— Muscles tense

e di —Reduced
— Pupilsdilate .
H b £ personal/professional
— Heart beats faster performance

— Raises blood pressure — Dangers of increase

— Immune System SIOWS alcohol/drug use
— Liver releases glucose

— More oxygen is needed
— Breathe more quickly
— Mouth becomes dry

How to Manage Your Stress

50 BRIEF 1DEAS

T0 EFFECTIVELY MANAGE

STRES

28
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The Humanitarian, Business, and Ethical Cases for Addressingthe Problem

*  When attorneys struggle, the profession as a
whole suffers.
* Negative employee performance
* Low morale
* Malpractice lawsuits
* Disciplinary investigations
* Poor client service/customer satisfaction
* Negative employerimage
* High turnover
* High healthcare costs

29
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Legal Employers should:

* Acknowledge the issues

* Assess the workplace’s culture & philosophy
* Evaluate the workplace’s policies & practices
* Provide education, training, and support

* Change the status quo

* Track the progress

* Develop a Health and Wellness Program

30
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Legal Employers should implement the ABA pledge:

The pledge asks legal employers to describe how they have:

1) Provided “enhanced and robust educational opportunities” to lawyers and staff on topics
related to well-being, substance-use disorders, and mental-health distress.

2) “Disrupted the status quo of drinking-based events” by de-emphasizing alcohol.

3) Partnered with outside entities committed to reducing substance-use disorders and mental-
health distress in the profession.

4) Provided confidential access to addiction and mental health experts and resources to all
employees, including free, in-house self-assessment tools.

5) Enacted a leave policy for substance-use and mental-health problems that includes a defined
back-to-work policy.

6) Promoted and encouraged help-seeking and self care.

7) Highlighted adoption of the well-being pledge.

https://www.americanbar.org/news/abanews/aba-news-archives/2018/09/aba-launches-pledge-campaign-to-improve-mental-health-and-

well-b/

0% The State Bar of California

What you can do to stay happy and healthy
= Know the signs and symptoms
= Get enough sleep
= Exercise
= Eat healthy
= Mindfulness/Meditation
= Stay positive!

(0GA'EOR
| l“ \J '[J{

| \, \
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How much sleep do you need?

¥y Narionar Scteer Fouxbarion

SLEEP DURATION RECOMMENDATIONS

SLEEPFOUNDATION.ORG | SLEEP.ORC

As you can see from the data presented by the National Sleep Foundation, both young adults and adults need 7-
9 hours of sleep per night. School age children need 9-11 hours, and teens require 8-10. 33
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Exercise
=Study from The Lancet Psychiatry, Aug. 2018

=Sample 1.2 million Americans, 18 and older
=People who exercised had 40% better mental health
— Even when they controlled by BMI, physical health, and
sociodemographicfactors like age and race
=Activity didn’t matter, just exercise alone

=30-60 minutes/day

=3 to 5 times/week

34
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The Key to Brain Health: Light But Frequent
Exercise

It is no secret that exercise can improve your brain health,
but new research shows us just how important it is for your
mind

When a person engages in low-level physical activities (ke walking
gardening and coing some househeld chores), it can help reduce the
rigk of cognitive damage as we age. The study also found mild exercise
can have a positive impact both in the short and long term, with those
who kep! up regular moderate exercise seeing improvements in brain
connectivity both right away and over the long term. This demonstrates
one more reason why physical activity is so important to prioritize.
Check out Medical News Today for even more., 35
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Even a 20-Second Exercise ‘Snack’ Can Improve Fitness
(New York Times, Jan. 23, 2019)

* Improve fitness

* Canbedonein office building
* Eliminate excuses

* High-intensity interval training (HIIT) =
* Increase endurance
* Improve health
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Eating Right “*  fed Weat, Egos

\ R - i =
a  Fruits, fiealthy Fats
A ‘.\‘nu!s. seeds, avo’s, olive oil

Low 6L Carbs

b beans, lentils, whole grains

. : Protein
e w’ #; [ish, lean animal, low-fot dairy

legelables

W fainly abore ground hypes

37
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Mindfulness-Based Stress Reduction

= Program to help people relieve stress, anxiety, depression,
and pain.

= Using meditation
—Focus the mind on particular object, thought, or activity
—To train attention & awareness
—Achieve mentally clear, emotionally calm & stable state

of mind
= Using breathing techniques
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California Lawyer Assistance Program

* Support law students, bar applicants, and attorneys
* Intheirrehabilitation and competent practice of law
* Enhance publicprotection
* Maintain the integrity of the legal profession
* Assists participants in dealing with

— Mental health issues

— Substance use issues

iUl The State Barof California

California Business and Professions Code section 6234
* The LAP is confidential

* Confidentialityis absolute unless waived by the participant

* Information cannot be disclosed as part of a civil proceeding,
a disciplinary proceeding, or a publicrecords request

* Unless referred by the Committee of Bar Examiners or State
Bar Court

* Or mandated reporting by health care professional

40
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What California LAP can do for you:
Short Term Counseling

« 2 free one-on-one counseling sessions w/career counselor
— Specializesin stress, burnout, relationship challenges and grief

» 2 free one-on-onesessions w/local therapist
— Assisting participants who have difficulty finding meaningful work
— Participants who find their current employment unsatisfying

— How to better utilizing their law degree to make a positive career
change

Orientation & Assessment

* Confidential free assessment with clinical rehabilitation coordinators
* 3 free counselingsessions with group facilitators

* Treatment/Recovery Plan

*  Weekly group meetings

* Individual therapyand drugtesting may be necessary
41

CJ The State Barof California

What California LAP can do for you:

Support LAP

* Supportof Clinical Rehabilitation Coordinator (CRC)

*  Weekly group meetings with other participants

* Noreporting, no evidence of your participation

* Fees: group participation, individualtherapy, drugtestingif needed

Monitoring LAP

* Supportof Clinical Rehabilitation Coordinator (CRC)

* Satisfy monitoringor verification requirement related to admission or
discipline

* Imposed by Office of Chief Trial Counsel, State Bar Court, Committee of
Bar Examiners, or other entities

* Longterm structure

* Evidence of participation documented

*  Weekly group meetings with other participants

* Fees: group participation, individualtherapy, drugtestingif needed 42
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Contact California LAP
(877) LAP-4-HELP or (877) 527-4435
(213) 765-1190

Email: LAP@calbar.ca.gov

www.calbar.ca.gov/LAP

Locations of LAP-Clinical Rehabilitation Coordinators
865 S. Figueroa St., Los Angeles, CA 90017

(not in State Bar building, next doorin TCW building)

180 Howard St., San Francisco, CA 94105

(other tenants in building) 4

0% The State Bar of California

Other Resources
ABA Commission on Lawyer Assistance Programs
(CoLAP), articles, podcasts
https://abacolap.wordpress.com/author/abacolap/

The Other Bar-Recovery for California Lawyers
https://otherbar.org/

Employee Assistance Programs (EPA) with your
employer

Private Insurance

44
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Thank you.

Lita Abella
Sr. Program Analyst
The State Bar of California
(213) 765-1165
Lita.Abella@calbar.ca.gov

ol¥oinl

45
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Rule 1.1. Competence. A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation reasonably

necessary for the representation.

3237876(991034-235) 1
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“Competence” is defined by Model Rule 1.1 as the legal knowledge, sill, thoroughness, preparation
and efficiency necessary for representation of a client. Lawyers who are impaired by the effect of

alcohol or drugs cannot competently handle their clients’ matters.

3237876(991034-235) 2
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Rule 5.1. Responsibilities of Partners, Managers, and Supervisory Lawyers.

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers
possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform
to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violations of the Rules of
Professional Conduct if:

(1) The lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

(2) The lawyer is a partner or has comparable managerial authority in the law firm
in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and
Knowles of the conduct at a time when its consequences can be avoided or mitigated but fails to

take reasonable remedial action.

3237876(991034-235) 3
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Rule 8.3. Reporting Professional Misconduct.

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness
or fitness as a lawyer in other responses, shall inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of
judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform
the appropriate authority.

(c) This Rules does not require disclosure of information otherwise protected by Rule 1.6
or information gained by a lawyer or judge while participating in an approved lawyers assistance
program, including but not limited to the Lawyers Concerned for Lawyers program established by

Supreme Court Rule 106.5.

3237876(991034-235) 4
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LEGAL MALPRACTICE, LEGAL ETHICS AND ALCOHOLISM

JEFFREY M. SMITH
GREENBERG TRAURIG, LLP
ATLANTA, GEORGIA

A. Introduction

An attorney who suffers physical injuries in an automobile accident will find most law
firms very supportive during their recovery. Unless the problem persists for an inordinate
amount of time, the attorney's draw or salary usually is not reduced, other attorneys help with
the workload, and there is generally no problem regarding relations with others in the firm.

A different response, however, typically occurs if attorneys and/or non-attorneys in the
firm become aware that an attorney is impaired because of alcoholism (or other chemical
dependency), pathological gambling, similar addictions, or related emotional problems. A
variety of reasons account for this response. First, these problems are not as easy to recognize.
Second, by the time they are recognized, the problems typically are serious. Third,
determining whether the impairment jeopardizes performance is difficult. Fourth, these
problems have a psychological aura, making it more difficult for many non-impaired
attorneys to deal with the impaired attorney. Fifth, although attitudes are changing, firms are
not as supportive of rehabilitation efforts as they should be. Finally, some conduct may
violate criminal laws.

Fortunately, bar associations and law firms started to normalize the situation in the
early 1970's, and extend help to impaired attorneys. In 1971, Minnesota became the first state
to address these topics specifically through the Board of Professional Responsibility.'
Thereafter, relatively rapid progress occurred. By 1980, an ABA survey found that almost 50
percent of state bar associations and 20 percent of local bar associations had established some
type of committee to deal with impaired attorneys.” By 1994, there were over 100 such bar
association-related committees or programs.

Oregon is one of the leaders, with a series of programs initiated by its captive
insurance company, the Oregon State Bar Professional Liability Fund. One important feature
of the Oregon approach is that services are provided at a location separate from where other
bar association activities occur. Another state with a significant program is Minnesota. The
Minnesota Lawyers Trust Accountability Board provides most of the funding for the
Minnesota’s Lawyers Assistance Program, which is administered by a non-profit entity called
the Minnesota Lawyers Concerned for Lawyers.*

' See New Help for Alcoholic Lawyers, ABA Bar Leader, Jul., 1976, at 23-26.

> The ABA Division of Bar Services conducted the survey. See Impaired Lawyer Programs
on the Rise, Litigation News, Summer, 1985, at 3-4. It appears that, in 1973, California was
the second state to form a bar association committee to deal with this problem.

> ABA Service Center, 1994 Directory of State and Local Lawyer Assistance Programs (ABA
1994).

* This program can be reviewed at the website for Minnesota Lawyers Concerned for
Lawyers, which is mnlcl.org.

Jeff smith substance article 10-26-07 1
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When these bar association programs deal directly with impaired individuals, they
usually are described as "intervention programs." Law firms also have become active,
primarily through employee assistance programs”, or by using outside professionals.

B. Statistics

Statistics demonstrate that these addictive behaviors and associated mental illness
deserve substantial attention from law firms and bar associations. Alcoholism has been
estimated to affect, at a minimum, between 5 and 10 percent of the general population.®

There is no evidence that attorneys or judges are under-represented in these statistics.’
In fact, certain data suggest that alcoholism may adversely affect more than 10 percent of the
general population and more than 15 percent of the lawyer population.® The highest estimate
is that approximately 20 percent of lawyers are likely to suffer from some type of alcohol-
related problem.” Moreover, lawyers reportedly suffer mental impairment from alcoholism
and substance abuse at a rate exceeding twice the general population.'’ The chemical
dependency problem grew so drastically from 1980 to 1985, that there was an increase from 3
to 30 percent in the number of Fortune 500 companies screening employees for this
problem.'' Some law firms have started testing for drugs.12

Alcoholism and other chemical dependency are estimated to be a factor in at least 30
to 40 percent of disciplinary cases in California"”, and are a factor in 50 to 75 percent of all
cases coming before other state bar disciplinary boards.'* Although addiction and related
emotional illness may be mitigating factors, violation of an ethics rule usually warrants some
type of disciplinary sanction in an original disciplinary action, even if caused by those
factors."” After original disciplinary actions, some lawyers file motions to reduce the sanction,

> See Troubled Lawyers, 72 ABA J. 17 (1986).

® E.g., Chase, Beneficial Drinking, The Wall St.J., Mon., Jul. 3, 1995, at B1 (estimating that
7.4% of all Americans are alcoholics.

7 Sanborn, Help for Impaired Lawyers, ABA J., May 1996, at 107 (estimating that between
10% and 15% of attorneys are impaired by alcohol, drugs or other problems).

8 Conley, Alcoholism Bigger Threat to Lawyers, Studies Indicate, Daily Report, Fri., Oct. 13,
2000, at 1 and 3.

? Beck, et al., Lawyer Distress: Alcohol Related Problems and Other Psychological Concerns
Among a Sample of Practicing Lawyers, 10 J.L. & Health 1, 3 (1995-96).

' Bailly, Impairment, The Profession and Your Law Partner, 11 No. 1 Prof. Law. 2 (1999).

" Daily Labor Report (BNA) No. 234, at D-1, December 5, 1985, quoting Elaine M. Johnson,
Acting Deputy Director, National Institute on Drug Abuse. Drug testing has continued to
expand. One study found that almost 90% of the businesses sampled used drug testing to
some degree. Business Week, The Big Picture--Testing, May 2, 1994, at 6.

2 Major Manhattan law firms may start testing for drugs. See Troubled Lawyers, 72 ABA J.
17-18 (1986).

13 Gronke, The State Assembly OKs Bar-Funded Rehab for Lawyers, L.A. Times, June 22,
2001, at BS.

' See Thompson, Minet Quality Assurance Review, Effective Management of Risk in the
Legal Profession (Spring 1994); Cocaine Blues, 72 ABA J. 25 (1986).

¥ E.g., In re Mooers, 910 A.2d 1046 (D.C.App.2006) (because of the mitigating circumstance
of depression, the order of disbarment was stayed and three years of probation was ordered).

Jeff smith substance article 10-26-07 2
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including reinstatement after disbarment. Depending on circumstances, rehabilitation from
alcoholism, drug addiction, mental illness or pathological gambling can be important
factors.'¢

Oregon, through its Attorney Assistance Program, conducted a study in 2001 of the
relationship between disciplinary complaints, legal malpractice claims and alcoholism.'” The
Attorney Assistance Program looked at malpractice claims and disciplinary complaints for
five years before sobriety and five years after. The annual rate of malpractice claims before
sobriety, for those participating in the Attorney Assistance Program, was 30 percent and after
sobriety was 8 percent. In Oregon, the average annual malpractice claim rate for all lawyers in
private practice was 13.5 percent. The percentages were similar regarding the annual
disciplinary complaint rate for those in the Program, which before sobriety was 28 percent
and after sobriety was 7 percent. This compared to an average annual disciplinary complaint
rate for all attorneys in Oregon of 9 percent. Mathematically, malpractice claims and
disciplinary complaints for those impaired lawyers were almost four times higher before
sobriety, strongly suggesting a correlation that many intuitively believe.

Finally, the statistics on the frequency of legal malpractice claims caused by
administrative errors should be considered. Most of the administrative errors are time-related
in nature. The data collected and analyzed by the ABA Standing Committee on Lawyers'
Professional Liability'® show that over 25 percent of the claims have a time-related
component.' Approximately 12 percent of all claims are due to administrative errors, most of
which are time-related, by personal injury plaintiffs' attorneys.”” Some of this data may be
explained by high caseloads, a lack of support staff and poor work-control systems. Although
not documented in the statistics, some of these claims involve alcoholism, other chemical
dependency or emotional problems. The percentage may be significant, as shown by data
from Oregon.21

'® E.g., Florida Board of Bar Examiners re Barnett, 959 So.2d 234 (F1a.2007) (several years
after an attorney resigned from the bar association in connection with disciplinary
proceedings, the court approved the attorney’s admission to practice, on a probationary basis);
In re Lord, 589 Pa. 543, 910 A.2d 1 (2006) (because of the mitigating factor or alcoholism,
and the treatment received for it, the attorney was reinstated).

' Statistics presented at ABA Standing Committee on Lawyers' Professional Liability, Spring
2002 Conference.

' ABA Standing Committee on Lawyers' Professional Liability, Profile Of Legal Malpractice
(May 1986). Many insurance carriers contributed to this publication by responding to
questionnaires prepared by the Standing Committee.

¥ ABA Standing Committee on Lawyers' Professional Liability, Profile Of Legal Malpractice
(May 1986) at Table 2, p. 10.

% ABA Standing Committee on Lawyers' Professional Liability, Profile Of Legal Malpractice
(May 1986) at Figure 2, p. 8 and Table 5, p. 11.

*! The Oregon State Bar Professional Liability Fund found that 30% of a sample of attorneys
recovering from alcoholism or drug addiction had legal malpractice claims filed against them
before receiving treatment, but only 8% had claims during the year following initial treatment.
Statistics presented at ABA Standing Committee on Lawyers' Professional Liability, Spring
2002.
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In addition to bar-sponsored and law firm-sponsored programs for alcoholism, there
are other nationally recognized organizations that focus on preventing addictive behavior
2
patterns.

C. The Most Important Statistic

Assume the existence of a hypothetical firm of 60 lawyers. The statistics set forth
above, demonstrating that between 5 to 20 percent of all lawyers have a serious alcoholism
problem, strongly suggest there are at least 3 lawyers with a serious alcoholism problem in
this hypothetical law firm. Based on the upper end of these statistics, there may be as many
as 12 such lawyers.

Even if a survey was completely anonymous, in most firms of 60 lawyers, no one, or
at most, one lawyer would be identified as having a serious alcoholism problem.

Given the statistics, that obviously means that the next hypothetical law firm of 60
lawyers must have a minimum of 5 lawyers with a serious alcoholism problem. If, once
again, only one such lawyer can be identified in that firm, the next law firm of 60 lawyers
must of course have a minimum of seven lawyers with a serious alcoholism problem.

Since lawyers are not under-represented, it is more likely that the number of lawyers
with a serious alcoholism problem at a 60 lawyer firm is greater than three. This makes the
statistical progression set forth above even more dramatic.

D. Warning Signals of Alcoholism

Overview. Alcoholism usually progresses through stages. Avoiding serious problems
requires early detection and treatment. An analytical approach is to divide the process into
five stages:

1. development of an increasing tolerance to alcohol;

2. onset of withdrawal symptoms when abstinence is attempted, such as anxiety
or depression, as opposed to hangovers, from using alcohol;

3. addictive compulsion to alcohol, even while knowing the severe adverse
consequences, such as job loss or criminal penalties;

4. serious deterioration of judgment accompanied by denial of the problem; and

5. amnesia or blackouts induced by using alcohol.

Alcoholism Warning Signals. There are warning signals that can help identify a
problem early on. Any of these warning signals may be no more than an aberration in an
otherwise normal situation. When two or more coincide, however, the situation deserves
closer scrutiny. The following warning signals are listed in their probable order of increasing
severity:

1. friends or family complain about the amount of alcohol consumed;
2. a consistent failure to keep appointments;

*? E.g., these organizations include Alcoholics Anonymous (212-870-3400), with a Website at
Alcoholics-Anonymous.org; Narcotics Anonymous (818-773-9999), with a Website at
NA.org; The National Council on Alcoholism & Drug Dependence (800-622-2255), with a
Website at NCADD.org; The National Clearing House for Alcohol & Drug Information (800-
729-6686), with a Website at ncadi.samhsa.gov; and The United States Center for Substance
Abuse Treatment (800-662-4357), with a Website at csat.samhsa.gov.
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a frequent failure to respond to telephone calls or letters;

feeling guilty about the amount of alcohol being consumed;

drinking during the day, whether at the office, or at lunch;

drinking in the morning;

frequent problems that usually are blamed on others;

inability to complete projects on time;

an unusual number of jokes by others about the degree of drinking;
deterioration in business and personal relationships;

irritation at suggestions there should be less drinking;

serious failures of memory, amnesia or blackouts from using alcohol;
"borrowing" client funds;

driving under the influence of alcohol, whether or not arrested; and
being arrested for crimes other than driving under the influence, but related to
the use of alcohol (e.g., domestic violence).”

Another useful approach involves a three-stage spectrum®’, with the following

symptoms:

A. Early Stage

1.

Nk WD

increased tolerance;

desire to continue use when others stop;

uncomfortable in situations where a substance is not present;

others express concern about the person's use;

preoccupation with use;

urgency of use after a period without;

avoid references about use or related problems/irritation when use is discussed;
and

onset of memory blackouts;

B. Middle Stage

WA R W=

lying about use;

hidden use;

increase in memory blackouts;

alcohol taken in larger amounts, or over a longer time, than intended;
increasing dependence on alcohol;

grandiose, extravagant, aggressive, violent behavior;

persistent remorse or regret;

unsuccessful efforts to control or abstain from use;

changing types of alcohol, or manner of use, in an attempt to control;

> See Jones, The Troubled Attorney: A Sobering Thought, Ga.B.J., Vol. 3, No. 1 (Sept. 1997),
at 56-59; Even Attorneys May Need Help, Or.St.B. Professional Liability Fund (1985).

** Donald Muccigrosso, ABA National Institute on Competence in the Law Firm, May 17-18,
1991, San Francisco, California. Mr. Muccigrosso was a leader in the area of alcoholism
among lawyers before he retired from the Professional Liability Fund of the Oregon State Bar

Association.
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10. frequent intoxication or hangover symptoms that interfere with expected
performance in major role obligations;

11. excuses about use;

12.  isolated pattern of use;

13.  legal problems related to use;

14. work/school problems related to use;

15.  family or significant other problems related to use;

16. financial problems related to use;

17.  physical problems related to use (including accidents/injuries);

18.  continued use despite knowledge of problems it causes, or exacerbates;

19. loss of, or change in, friends;

20. attempts at geographical cure;

21.  family changes habits;
22.  protection of supply of alcohol;

23.  important social, occupational, or recreational activities given up or reduced
because of use;
24. failed promises and resolutions; and

25. complete dishonesty.
C. Late Stage

1. overdose;

2 onset of lengthy periods/binge patterns of use;

3 ethical deterioration;

4. tremors/use to relieve withdrawal symptoms;

5. increase in severity of effect on job, family, finances, legal status;

6 neglect food, hygiene, health care;

7 undefined fears, paranoia;

8 decrease in tolerance preceded by little or no change in level of use;
9 physical deterioration;

10. unable to initiate action;
11. obsession with use;
12. alibis exhausted; and

13. admits defeat.

An individual need not experience all symptoms in a stage. Even three symptoms in
any one of these stages suggest that there is a problem. Usually, the more symptoms, the
worse the problem.

E. Providing Solutions
1. Overview

Trained professionals can interpret symptoms that may reflect the presence of
alcoholism, other chemical dependency or emotional problems. Since such professionals are
not usually on the premises of a law firm, bar association committees and law firms primarily
must rely on lawyers and staff for early detection. Unfortunately, these problems surface at
work relatively late, because lawyers' presentation skills and typical work schedules prevent
early detection.

Detection and help can come from a variety of sources. First, in the ideal situation, the
impaired lawyer realizes that help is needed and voluntarily seeks assistance. This, however,

Jeff smith substance article 10-26-07 6



AMERICAN BANKRUPTCY INSTITUTE

is contrary to the primary characteristic of the disease, which is denial. Second, detection may
be made by other family, lawyers, staff or perhaps friends, who may urge the impaired lawyer
to seek assistance. Third, a bar committee or the firm may be informed by someone other than
the impaired lawyer, perhaps anonymously, that a particular lawyer needs help. Finally,
judges or disciplinary agencies may make participation in a rehabilitation program a condition
of a reduced sanction, if a particular ethical or civil violation is believed to relate to the
individual’s problem.”

2. Reporting Ethics and Malpractice Violation

It is clear that detection of alcoholism and other addictions occur earlier and more
frequently if information can be exchanged confidentiality. To the extent that the only goal
was detection and treatment, there would be little room to debate the need for confidentiality.
But, there are other considerations.

A potential problem involves Disciplinary Rules 1-102 and 1-103 of the ABA Code of
Professional Responsibility, which is still in force in a few jurisdictions. Disciplinary Rule 1-
102 prohibits an attorney from, among other things, engaging in conduct that involves moral
turpitude or conduct prejudicial to the administration of justice.” This is enforced by
Disciplinary Rule, 1-103(A), which requires an attorney who possesses "unprivileged
knowledge of a violation of DR 1-102" to report to a tribunal or other authority that can
investigate or act.”’ For example, if an attorney goes to court on behalf of a client, under the
influence of alcohol, that conduct would fall within these two Disciplinary Rules.

The ABA Model Rules of Professional Conduct also have similar provisions. Model
Rule 8.3(a) requires that an attorney report the conduct of another attorney which is both a
violation of the Rules and "raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness. . . ."*® ABA Model Rule 8.3(c) provides two exceptions to that
duty to disclose. First, if the information comes from a privileged communication, it need not
be reported. Most information on this topic will not come from a privileged source.” Second,
if the information is obtained in the course of participating in an approved lawyer assistance
program, it need not be disclosed.™

> E.g., In re Germundson, 301 Or. 656, 724 P.2d 793 (1986).

® DR 1-102 is entitled "Misconduct" and states in Subparagraphs (A)(3) and (5) that "a
lawyer shall not ... (3) engage in illegal conduct involving moral turpitude" or "(5) engage in
conduct that is prejudicial to the administration of justice." "Moral turpitude" has been the
focus of various cases. E.g., In re Wilson, 391 S.W.2d 914, 917-18 (Mo0.1965); Committee on
Legal Ethics of West Virginia State Bar v. Scherr, 149 W.Va. 721, 726-27, 143 S.E.2d 141,
145 (1965).

?” DR 1-103(B) requires that an attorney also answer questions regarding another attorney or a
judge if requested by a tribunal or other authority empowered to investigate or act upon the
conduct of attorneys and judges. This duty does not apply if the information is privileged.

*® Model Rule 8.3(b), like Disciplinary Rule 1-103(B), requires an attorney to answer
questions posed by an appropriate tribunal or authority involving the conduct of lawyers.

*° Clients are sometimes the source of such information. However, that does not automatically
mean the information is privileged.

¥ E.g., Utah State Bar Ethics Advisory Opinion 98-12 (1998).
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The ABA has focused on these issues in Formal Opinions. For example, Formal
Opinion 03-429 discussed extensively the obligations of lawyers in that situation.’’ That
opinion focused on action, which was necessary when:

1. an impaired lawyer is still practicing with the law firm;
2. the impaired lawyer has violated ethics rules; and
3. the impaired lawyer is no longer with the law firm.*

Formal Opinion 03-429 noted that mental impairment can come from a variety of
sources, including Alzheimer's disease, other age-related problems, alcoholism and substance
abuse. The committee commented that lawyers probably suffer from alcoholism and
substance abuse at a rate at least double that of the general population.™

Formal Opinion 03-429 also identified three primary sets of obligations when a lawyer
in a firm develops a mental impairment, summarized as follows:

1. once the law firm's principals realize that a problem exists, they should take
reasonable steps to prevent violations of ethics rules and other law occurring;
2. if violations of ethics rules or other law do occur, the firm may have a duty to

report the lawyer's condition to the appropriate professional authority, unless
the lawyer's mental impairment has ended or, through supervision by the firm
and other means, the threat of any future violations has been eliminated; and

3. if the impaired lawyer leaves the firm, the firm may still have disclosure
obligations to clients, who are considering whether to continue utilizing the
services of the departed lawyer or to remain clients of the law firm.

ABA Model Rule of Professional Conduct 1.16(a)(2) was cited in Formal Opinion 03-
429. 1t specifically prohibits a lawyer from undertaking or continuing the representation of a
client, if the lawyer's mental condition materially impairs his or her ability to provide
competent legal services. Model Rule 5.1(a) was also cited as authority. It requires partners as
well as lawyers with comparable managerial authority to create appropriate preventive
policies and procedures regarding mental impairment and compliance with ethics rules and
other law. Model Rule 5.1(a) requires that partners or the equivalent must take steps to
provide reasonable assurance that the mentally impaired lawyer's conduct will not result in the
violation of ethics rules or other law.

A potential complication arises if a duty to report the mentally impaired lawyers
exists. Specifically, Model Rule 1.6 regarding confidentiality must be considered. It is
possible that the information, which should be disclosed to the appropriate regulatory
authority, cannot be disclosed under Model Rule 1.6 without the client's consent.

Complicating the matter further, the Formal Opinion did not address the obligations of
the law firm to the mentally impaired lawyer under the Americans With Disabilities Act of
1990. In different factual situations, there may be complicated, conflicting duties to the
appropriate regulatory authorities, the client and the mentally impaired lawyer. The resolution

> ABA Formal Opinion 03-429 (June 11, 2003).

% The opinion discusses the need for informing the client about the lawyer's impairment and
whether the representation should remain with the firm or continue with the lawyer.

* ABA Formal Opinion 03-429 (June 11, 2003), at note 2, citing Beilly, Impairment, the
Professional and Your Law Partner, 11 No. 1 Prof.Law 2 (1999).
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of those issues is beyond the scope of this treatise, but it is strongly recommended that
lawyers specialized in dealing with the Americans With Disabilities Act of 1990 be
consulted.™

A few months later, the ABA issued Formal Opinion 03-431. It concerns a duty to
report violations of ethics rules by a lawyer, who may suffer from a disability or from mental
impairment.® The ethics rules require that a lawyer cease representing a client if the
representation has already commenced and the lawyer's physical or mental condition
materially impairs the lawyer's ability to represent the client.”®

ABA Formal Opinion 03-429 also discusses Model Rule 8.3(a).” It requires that a
lawyer, who knows that another lawyer has engaged in unethical conduct that raises a
substantial question about the lawyer's fitness to practice law, inform the appropriate
professional authority. Jurisdictions vary regarding the adoption of that Model Rule or similar
rules. In situations involving the analysis of whether a duty arises to report conduct of another
lawyer, it is important to carefully review the applicable jurisdiction's rule regarding such
reporting obligations.

Members of intervention committees and law firms with employee assistance
programs have a potential difficulty based on the Model Code. The first corrective step was
taken in Tennessee by the Board of Directors for the Nashville Bar Association. The
Tennessee Board of Professional Responsibility addressed the issue. Its Opinion38 is an
example for other states. It improved the process by relieving intervention committee
members from any duty to report a violation of Disciplinary Rule 1-102 despite Disciplinary
Rule 1-103. The New York State Bar Association issued a similar opinion.*” Hopefully, such
reasoning also will be applied to law firms with employee assistance programs.

The Los Angeles County Bar Association in California went further. It opined that
there was no duty to report unethical conduct, despite the nature of the conduct.” Another
approach is to provide more flexibility in the wording of these rules, either directly or through
integgretation by the state or local bar association. The Washington, D.C. Bar Association did
this.

 See Bailly, Impairment, Profession and Your Law Partner, 11 No. 1, Prof. Law. 2 (1999).
* ABA Formal Opinion 03-431 (Aug. 8, 2003).

* E.g., Inte Morris, 343 S.C. 651, 541 S.E.2d 844 (2001) (lawyer disbarred for several
reasons, including his failure to notify clients that he would not be available, because he was
an in-house patient in a drug and alcohol rehabilitation program).

> ABA Standing Committee on Ethics and Professional Responsibility, Formal Opinion 03-
429 (June 11, 2003).

% Formal Ethics Opinion 83-48, Board of Professional Responsibility of the Supreme Court
of Tennessee (May 23, 1983), ABA/BNA Lawyers' Manual on Professional Conduct, Ethics
Opinions, 1981-1985, 801:8109.

** Opinion 531, New York State Bar Association Committee on Professional Ethics (March
28, 1981), ABA/BNA Lawyers' Manual on Professional Conduct, Ethics Opinions, 1981-
1985, 801:6103.

* Opinion 440, Los Angeles County Bar Association Ethics Committee (May 19, 1986),
ABA/BNA Lawyers' Manual on Professional Conduct, Current Reports, Vol. 3, No. 13, at
259.

* It did not adopt verbatim the former ABA Model Code's wording in Disciplinary Rule 1-
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In 2003, the ABA Standing Committee on Ethics and Professional Responsibility
opined that a lawyer must report another lawyer to the appropriate professional authority,
where a known violation of disciplinary rules raises a substantial question about that lawyer's
fitness to practice.*” The opinion concerns mental impairment that causes a lack of fitness,
whether consisting of a series of errors or a single incident. Impairment can be from age,
senility, dementia, illness, alcoholism, chemical dependency or other causes.

The committee outlined procedures for a law firm, starting with consultation with the
firm's partners or supervising lawyers, regarding reporting obligations:

If the affected lawyer is not representing clients while materially impaired,
there is no obligation to report the affected lawyer's past failure to withdraw
from representing clients. If, on the other hand, the affected lawyer's firm is not
responsive to the concerns brought to their attention, the lawyer must make a
report under Rule 8.3. We noted that there is no affirmative obligation to speak
with either the affected lawyer or her firm about her conduct or condition
before reporting to appropriate authority.*

Reporting to a lawyer assistance program, however, does not obviate the need for
reporting to a disciplinary authority under Rule 8.3. Rule 8.3 requires both a violation of the
rules and a substantial question about the lawyer's fitness, which may address most concerns
about mandatory reporting.

In some states, assuring lawyers that confidentiality will be preserved is simple, if the
information is obtained through a lawyer assistance program. For example, in New York, DR
1-103(A) expressly prohibits the disclosure of any information a lawyer gains in his or her
capacity as a member of a lawyer assistance program or similar program. This can be copied
verbatim and easily distributed to lawyers in New York.

On the other hand, the law in some states is different. For example, under Arizona law,
program administrators for lawyer assistance programs have the right to disclose information
necessary to prevent specific future harms to clients.*

Libel or Slander. Libel or slander charges are a risk when dealing with any of these
problem areas. If the firm identifies an individual as falling within one of these four
impairment categories, information about the apparent problem should be provided only to
those who have a need to know. If the initial conclusions turn out to be wrong, the law firm
should thereby reduce the risk of claims and damages. This follows if only a few attorneys or
staff persons have discussed the matter and if the situation has been dealt with in good faith.
The risk of uncontrolled "gossip" is a libel or slander claim.

103. The changes enable more flexibility in determining if an event or condition must be
reported.

*> Formal Opinion 03-431, "Lawyer's Duty to Report Rule Violations by Another Lawyer
Who May Suffer from Disability or Impairment."

“ Id.

* Arizona Rules of Professional Conduct, ER 8.3(c) (2007).
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3. Bar Association Intervention Programs

The operation of bar association intervention programs differ widely. The best source
of information regarding the various approaches used by state and local bar associations
comes directly from the bar committees. Over 100 bar associations have committees or
programs aimed at either alcoholism, other chemical dependency, emotional problems or
gambling.” Many have used a Model Program developed by the ABA Standing Committee
on Bar Activities and Services.*

Because funding for these programs has been a continuing problem, some suggestions
may be helpful. First, state and local bar associations should work together to avoid
duplicating effort and expenses. In fact, in some relatively less populated states, a multi-state
program could be effective.

Second, requests should be made to state, city and county bar associations to make
prevention and intervention programs a line-item part of the annual budget. Any attorney or
firm not directly benefited will be indirectly benefited by the decrease in legal malpractice
claims and ethical violations. That will improve the legal profession’s image, decrease legal
malpractice claims, lower insurance rates and increase availability of insurance.

Third, grants should be sought from charitable and governmental sources. In applying
for grants, emphasis should be on the benefit the public receives, instead of how much
assistance attorneys may need. Impaired attorneys can damage clients, which will not always
be covered by insurance”’ or client security funds.*

Apart from the specifics of how such programs are funded, created and operated, there
are a few generally applicable principles. First, the program should include a cross-section of
attorneys, including former alcoholics (also known as recovering alcoholics or alcoholics who
no longer drink). This will make prevention more effective, detection more likely and increase
the chance that an impaired attorney will use the services of the intervention program.

Second, terms such as "drunk," "dope addict" or "crazy", can stigmatize the situation.
The labeling process is detrimental, and should be avoided.

Third, the program must be highly visible to those individuals who may become
impaired. Publicizing the warning signals in bar journals, at seminars and within law firms is
an integral part of any program. Although seminars designed solely to prevent alcoholism or
other addictions may not draw well because of the stigma that those attending are impaired,

* ABA Service Center, 2000 Directory of State and Local Lawyer Assistance Programs
(ABA 2000).

* This excellent source of information is available from the ABA, through the Division of
Bar Services, 750 North Lake Shore Drive, Chicago, Illinois 60611. It is designated as MAP
(Program Models and Packages) Package No. 1, Alcohol and Drug Abuse Programs for
Lawyers and Judges.

¥ See Mallen & Smith, Legal Malpractice, § 2:50, Client Security Funds.

* See Outcalt, Jr. & Peterson, Lawyer Discipline and Professional Standards in California:
Progress and Problems, 24 Hastings L.J. 675 (1973); Standing Committee on Clients'
Security Funds, Report, 96 ABA Rep. 595 (1971). Also, dishonesty is usually a prerequisite
for recovery from a client security fund. E.g., Folly Farms I, Inc. v. Trustees of Clients'
Security Trust Fund of the Bar of Maryland, 282 Md. 659, 387 A.2d 248 (1978).
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other seminars can be quite useful. For example, a seminar designed to train individuals to
detect such problems and to establish employee assistance programs would not have that
stigma attached to it.

4. Bar Association Lawyer Assistance Programs

Numerous bar associations have created lawyer assistance programs, frequently
referred to as “LAPs.” In Oregon, the primary lawyer assistance program was created and
integrated into the Oregon State Bar Professional Liability Fund. In other states, such as New
York, both state * and local™ bar associations provide lawyer assistance programs.

It is one thing, however, for bar associations to make lawyer assistance programs
available but quite another to encourage their use. That is particularly true in the early stages
of alcoholism, because of an addicted person’s characteristic denial, particularly with people
who are relatively more educated. Law firms can facilitate the use of these assistance
programs by responding to addiction problems in a constructive manner. This should include
periodically circulating reminders that practicing law is a relatively stressful profession and
this stress can impact a percentage of people who are prone to alcohol, other chemical, or
gambling addictions. By simultaneously encouraging understanding within the law firm and
by encouraging lawyers to seek treatment, law firms will certainly give lawyers a better
chance to receive help earlier on.

As part of a firm’s prevention and remedial program, law firms should also consider
providing assistance to lawyers even after they are disciplined, as many such people are likely
to be very productive in the future. If attorneys, who have been disbarred, seek assistance for
addiction-related problems, successfully complete programs for those addictions, and dedicate
themselves to creating a new place for themselves in the work force, they could in fact be
reinstated.”’

5. Law Firm Employee Assistance Programs

Law firms have an opportunity and, sometimes, a duty to act when lawyers and staff
are affected by alcoholism. A significant opportunity for prevention as well as for remedial
action involves creating employee assistance programs. Such programs have become even
more important from a legal point of view, because of ABA Formal Opinion 03-429, which
says that law firms have obligations to prevent the violation of ethics rules and other law

¥ New York State Bar Association Lawyer Assistance Program (800-255-0569), with a
Website at nysba.org, followed by a click on “attorney resources” followed by scrolling down
to the “lawyer assistance program.”

" New York City Bar Lawyer Assistance Program (212-302-5787) with a Website at
nycbar.org, followed by a click on “Lawyer/Law Student Services” followed by scrolling
down to the “lawyer assistance program.”

°!' E.g., Florida Board of Bar Examiners re Barnett, 959 So.2d 234 (Fla.2007) (several years
after an attorney resigned from the bar association in connection with disciplinary
proceedings, the court approved the attorney’s admission to practice, on a probationary basis);
In re Lord, 589 Pa. 543, 910 A.2d 1 (Pa.2006).
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based upon mental impairment, particularly if it arises from the abuse of alcohol and other
chemicals.™

In that opinion, the ABA Standing Committee on Ethics and Professional
Responsibility said that supervising partners in a law firm have an ethical responsibility to
assure that lawyers known to be impaired can comply with their ethical responsibilities.
Formal Opinion 03-429 states that the firm not only may have to remove the lawyer from the
representation, but also may have to make disclosure to the client. The disclosure to the client
must be balanced against the lawyer's right of privacy. If the lawyer is terminated or resigns,
the law firm may have an obligation of disclosure to clients, who are considering remaining
with the firm or continuing with a departed lawyer.

A law firm should establish an employee assistance program. Such programs are
usually available to principals as well as employees. The American Bar Association has
developed a model Employee Assistance Program, which is set forth as Appendix A to
Section 2:37. In addition, law firms must comply with state and federal law, which are
applicable to various types of impairment.>

While there are businesses that specialize in providing employee assistance
programs™’, these same services can probably be obtained by directly retaining social
workers, psychologists, psychiatrists or other professionals.

The cost will vary with the law firm's goals, but, the average annual cost will be about
$100 per person. This assumes that a maximum of 15 percent of the attorneys and staff will
use the program. The most practical goal is to use the program to detect problems at the
earliest possible stage, help in crisis intervention and refer individuals who need assistance to
sources of long-term care.

The law firm's health insurance should be analyzed. To the extent insurance coverage
is available, it may reduce the cost to the firm of establishing an employee assistance
program.

Because the program must be confidential to be effective, there are two problems
regarding the funding. First, if the firm retains the service, how will it know which individuals
have used it and how often? Obviously, the firm must establish a reporting system with the
entity providing the services, but because of the need for confidentiality, a degree of trust will
be required. This does not differ significantly from the trust clients place in attorneys who bill
on an hourly basis. Few clients have any first-hand knowledge regarding the actual time spent
on legal research or most other tasks performed by lawyers.

>> ABA Standing Committee on Ethics and Professional Responsibility, Formal Opinion 03-
429 (June 11, 2003).

> Cf. Hull v. Rose, Schmidt, Hasley & DiSalle P.C., 700 A.2d 996 (Pa.Super.1997). A partner
was not an employee able to claim a disability under Pa. Human Relations Act, 43 Pa.Stat.
§951.

>* A good source of information is the Employee Assistance Professionals Association. It is at
1800 North Kent Street, Suite 907, Arlington, Virginia 22209 (703-522-6272). Its Website
can be accessed at eapassn.org. Another good source is the Small Business Employee
Assistance & Workplace Clearinghouse, P.O. Box 21, Merrifield, Virginia 22116-0021 (703-
836-1096).
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Second, because of confidentiality concerns, law firms should investigate the
possibility of having the provider of the services submit forms directly to the insurance
carrier, without specifically identifying the names of individuals. At a minimum, if names are
used, there should be no description of the services.” Because of the various deductibles that
may apply, and the limits per person that are available, it may be difficult to involve the firm's
health insurance.

The next step is to determine the range of services, which can include:

1. the evaluation of the firm's current and prospective policy concerning
alcoholism, other chemical dependency and emotional illness;

2. the presentation of in-house seminars conducted by health care providers;

3. distributing written material to attorneys and staff regarding the program;

4. scheduling in-house workshops designed to train attorneys and staff to identify
and deal with such problems;

5. crisis counseling; and

6. general counseling and referral services, such as Alcoholics Anonymous.

Employee assistance programs can be highly cost effective.’Law firms, however, may
not achieve as significant a benefit as companies that are both much larger and that have a
larger percentage of employees engaged in relatively routine tasks.

Although not necessarily part of an employee assistance program, firms should
consider requiring all partners or shareholders to have an annual physical’’ This could be
encouraged by having insurance coverage with no deductible, or by the firm paying for
whatever insurance does not cover.

F. Safety and Privacy

If the safety of others is involved, a law firm can be justified in discharging an
individual, particularly for using illegal drugs. Precedent exists in other contexts,” and law
firms are not likely to be treated differently. However, cases holding that safety considerations
justified drug testing and discharge usually involve the possibility of physical danger to third
parties, which lawyers usually are not in a position to cause.” Yet, some courts have not
required that physical safety be a factor.”

>> Several law firms that have employee assistance programs use this approach. It probably
strikes the best balance between the need for: (1) confidentiality; (2) financial support through
insurance; and (3) some degree of control over the health care providers. See Commission on
Impaired Lawyers, March 1994 Highlights, Mar. 24, 1994 (ABA).

*® See Commission on Impaired Lawyers, March 1994 Highlights, Mar. 24, 1994 (ABA).

>’ Few, if any, firms require that a copy of the physical exam be provided to the law firm.
However, if an attorney has been diagnosed as, for example, being addicted to an illegal drug,
the results of random drug testing are required by some firms to be submitted to at least one
person assigned to monitor the matter

*® Southeastern Community College v. Davis, 442 U.S. 397, 99 S.Ct. 2361, 60 L.Ed.2d 980
(1979).

* E.g., Skinner v. Railway Labor Executives' Association, 489 U.S. 602, 109 S.Ct. 1402, 103
L.Ed.2d 639 (1989) (upholding post-accident mandatory drug testing procedures for railroad
employees).

% See Willner v. Thornburgh, 928 F.2d 1185 (D.C.Cir.1991) (upholding drug testing for
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Law firms should, of course, consider the affected person's privacy. Although
employees have a Constitutional right to privacy, the parameters of that right within the
private sector are unclear. Although private sector employers usually can impose
requirements, such as urine analysis, law firms first should obtain legal advice from
specialists in the area of labor relations or privacy law.

A law firm needs to consider its own negligence if it does not have an impairment
policy or does not deal with impaired attorneys or staff. This could arise either because the
law firm fails to respond reasonably to signs that its attorneys or staff have substantial
problems or because the law firm obtained such information and did nothing. A larger firm is
more representative of the general population. The presence of impaired attorneys and staff
becomes a virtual certainty. If other attorneys or staff members are physically injured because
someone in the law firm is an alcoholic, is otherwise chemically dependent or is emotionally
ill, the law firm may be liable.

As previously noted, if a lawyer or staff member perceives that disclosure will result
in "punishment," there will be no voluntary disclosure. In turn, this will make it more difficult
to detect a problem exists. Frequently, a client already will have been damaged. Therefore,
firms should develop a policy that protects the interests of clients and enhances the likelihood
of early detection and rehabilitation. There should be a method of assigning other attorneys to
the matters on which the affected attorney is working. The newly assigned attorneys also
should decide what the impaired attorney can do with and without assistance.

Ultimately, the firm's goals in this situation should be to protect the client's interests
above all, preserve the impaired attorney's confidentiality/privacy if possible, and to address
the impairment of the attorney in a constructive and sensitive manner, whether through
treatment, monitoring, or more severe means such as discipline or termination, rather than
ignoring the problem and hoping it goes away on its own. The firm needs to preserve the
client's interests and, when consistent, not disclose the attorney's condition. If there is
disclosure without the impaired attorney's consent, the chances of early detection diminish.
Rehabilitation may not take place. The result may be injury to clients and the firm.
Therefore, thoughtful yet proactive intervention is key to running a successful firm while
having your clients’ best interests in mind.

applicants seeking positions in the Department of Justice as attorneys).
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