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SMALL BUSINESS CASES AND INDIVIDUAL CHAPTER 11 CASES:  

CHOSING THE CHAPATER THAT FITS 

CHAPTER 11 VS. CHAPTER 13 
Hon. Martin R. Barash, United States Bankruptcy Judge (C.D. Cal.)  

Randy Nussbaum, Sacks Tierney PA; Scottsdale, Ariz. 

Alan D. Halperin, Halperin Battaglia Benzija, LLP; New York 

Summer M. Shaw, Doling Shaw & Hanover, APC; Palm Desert, Calif. 

 

I. General Overview.  

 Clients who are facing serious financial difficulties but may not be 

eligible for Chapter 7 need to consider from the onset whether they are willing 

to proceed under Chapter 11 or 13 of the Bankruptcy Code.  In determining 

whether to choose either of those options, clients need to understand the 

ramifications of each because if for whatever reason reorganization is not 

acceptable to them, then they are left with having to settle with their creditors.  

Settlement may not be a horrible alternative, though that option requires clients 

to come up with money to settle and to also have to address potential tax 

ramifications since debt forgiveness can trigger taxable income at ordinary 

income rates.   

 Traditionally, individuals seeking reorganization would proceed under 

Chapter 13 as long as they were eligible.  To be eligible, a potential debtor 

would need to have ordinary income and total secured debt of under $1,184,200 

and unsecured debt of no more than $394,725.  If those criteria were met, then 

Chapter 13 would often be a viable alternative. 
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 Unfortunately, there are a number of problems with Chapter 13 as 

currently enacted.  In almost all cases, a client proceeding under Chapter 13 will 

have to make monthly payments to a trustee for three (3) to five (5) years subject 

to a possible “Hardship Discharge” allowed in §1328(b).  That payment would 

consist of the difference between that client’s income and allowed monthly 

expenses, which are regulated to ensure that a Chapter 13 debtor can maintain 

a minimal lifestyle.  Even more importantly, the number is an adjustable one, 

which means if a client’s disposable income increases either because that 

client’s income goes up or expenses are reduced, then the monthly payment can 

be adjusted, though normally it is adjusted upwards.  Finally, Chapter 13 clients 

have to remain in Chapter 13 for three to five years even if a third party is willing 

to lend them the money so they can pay off the Plan early or even if the client 

has non-exempt assets that that client could access to pay off the Plan.  This 

effectively places a Chapter 13 client in a situation in which he is handcuffed 

for that period of time because of the restrictions imposed on that client by 

bankruptcy law. 

 Chapter 11 is another form of reorganization which is really designed for 

companies and bigger cases, but can be utilized by individuals. This of course 

raises the question of why would an individual consider a Chapter 11 since it is 

more expensive, far more burdensome than a Chapter 13, requires more 
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extensive paperwork to be filed, not just initially but throughout the case, and 

requires a far more complicated procedure for approval of a Plan of 

Reorganization.  The answer is based upon certain aspects of Chapter 11 which 

can actually make it far more attractive than Chapter 13 for certain individuals. 

 An individual Chapter 11 can easily cost $20,000 to $25,000 (or more), 

which is three to four times more than many Chapter 13’s.  Nevertheless, 

Chapter 11 may be far more beneficial than a Chapter 13 for the following 

reasons: 

1. A prospective debtor may not qualify for chapter 13 if the debtor 

has too much debt.  

2. A Chapter 11 debtor may have greater flexibility in structuring 

payments to creditors under a chapter 11 plan, both in terms of amount and 

timing, leaving the debtor with more cash each month.  Even if that difference 

is only $500 a month over the course of a 60-month Plan, this translates to 

$30,000 of additional money available to a debtor. 

 2. Whereas in a Chapter 13 the statute specifically provides for a 

procedure for annual adjustments of the monthly Plan payment, in a Chapter 11, 

once the Plan is confirmed, there is little chance the debtor would even have to 

increase his payments. [See §1127(e) for specifics relating to individuals] 
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 3. Probably most importantly, there does not appear to be any 

prohibition in permitting a Chapter 11 debtor to pay off a Plan early.  This option 

could allow a Chapter 11 debtor to extricate himself from bankruptcy much 

earlier if that individual can raise the money to pay off the Plan early. 

 4. The Debtor’s Plan payment does not commence until confirmation 

of the Plan which may not be for many months from the original filing date. 

 5. A Chapter 11 does not require the appointment of a Chapter 13 

trustee which eliminates that individual’s statutory percentage which can be as 

much as 11% of the payments disbursed. 

 6. In 2016, the Ninth Circuit ruled that individuals in Chapter 11 have 

to abide by the Absolute Priority Rule.  This requires individuals seeking relief 

under that Chapter to contribute an amount to be determined by the Court as 

new value in return for being able to retain assets in the bankruptcy case.  In 

almost all instances, this will increase what a Chapter 11 debtor has to pay to 

creditors, though it’s unclear at this time as to exactly how much more debtors 

will have to pay to comply with this statutory requirement.  Though this 

obligation in itself is not sufficient to compel an individual to seek Chapter 13 

relief when Chapter 11 is also an option, it is a factor which should make a 

difference in cases which are close calls. 

II. A No Nonsense Analysis Of Which Is Preferable For Your Client. 
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1. What is the purpose of the bankruptcy? Liquidation of property to satisfy 

creditors, find relief from interest and penalties, obtain a payment plan 

over time, deal with remaining non-dischargeable debts after a Chapter 

7… 

2. What can the client afford? 

a. Legal fees and administrative costs of an 11- 

i. Legal fees are usually no less than $20,000 

ii. US Trustee Quarterly Fees- $325-$975/quarter (can be 

significantly more if the quarterly disbursements of the 

debtor are significant) 

b. Legal fees and administrative costs of a 13- 

i. Legal fees are usually $6000 or less under a RARA 

ii. Ch 13 Trustee’s fees in a 13- up to 11% of what Trustee 

administers 

3. Administrative requirements/Debtor Responsibilities- 

a. Ch 11-  

i. DIP files their own reports/maintains proper accounting for 

the estate (including maintenance of various DIP required 

accounts) 
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ii. Negotiates a plan, typically with creditors, or at least 

significant creditors, and payments commence on the 

effectiveness of the plan.  During the pendency of the chapter 

11, debtor must pay creditors currently for debts incurred after 

the filing of bankruptcy, pre-petition debts await confirmation 

of  a plan. 

iii. acts as a fiduciary to their creditors- Are there any ethical, 

criminal, civil issues/allegations that may preclude your client 

from serving as a DIP/triggering a motion to appoint a trustee? 

Will client be willing to bring preference actions and 

fraudulent transfer actions against friends/family [§1107(a)] 

b. Ch 13- Trustee administers the case and Debtor need only make a 

single monthly payment to the Trustee and turn over tax returns 

and any refunds yearly 

4. How much time does the client have?  

a. Having to turn over disposable income immediately in a 13 vs 

not-so-immediately in an 11 

b. Limit of 60 months in 13 vs possibly more time in an 11.  In a 

chapter 11 there really is no limit to the timing, it can be as short 
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or as long as provided for in a plan and approved by the creditors 

voting on the plan.  

c. Equal monthly payments in 13 [§1325(a)(5)(B)(iii)] vs more 

flexible payments in an 11 

5. “Codebtor stay”- 

a. Ch 11- No co-obligor stay unless special circumstances apply 

b. Ch 13- Co-obligor stay for consumer debts allowing one debtor to 

keep credit “clean” while debt is reorganized/resolved [§1301(a)] 

6. Disposable Income Requirements- 

a. Ch 11- Less concern over luxury/non-essential budget items (i.e. 

more than “necessary” vehicle expenses, private school tuition,. 

However, there are limits [§1129(a)(15)], and it is not uncommon 

to see disputes over what an individual debtor should be allowed 

to spend in chapter 11.   But this typically is left to creditors, and 

there is not automatically a trustee in the case that oversees the 

expenditures. 

b. Ch 13- Trustees typically will object to anything over and above 

the means test allowances as not being “reasonable and 

necessary” and no “luxury” or “non-essential” expenses items 

will be allowed. For over the median debtors, the projected 
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disposable income on the means test determines the minimum to 

be paid to unsecured creditors and even then, the Court has 

discretion with under the median debtors to adjust the allowed 

expenses. 

7. Planning for the worst…Dismissal vs. Conversion- 

a. Ch 11- Court approval needed to dismiss case and could be 

converted to 7 instead by UST or party in interest [§1112(b)] 

b. Ch 13- Debtors can voluntarily dismiss [§1307(b)] 

8. Type of Discharge Needed- 

a. Ch 11- No “Super-discharge” like that of a 13 [§1141(d)(2)] 

b. Ch 13- Gives a debtor a “Super-discharge” which can discharge 

various items not discharged in 11 (i.e. family court obligations 

other than support/equalization payments, unscheduled debts in 

prior cases, etc.) [§1328(a)] 

III. Proper Pre-Bankruptcy Planning To Ensure Your Client Receives 

The Full Benefit Of Any Reorganization. 

1. Timing of the filing 

2. Eligibility issues- Meeting §109(e) limits  

a. Paying down debt before filing 

b. Securing unsecured debts before filing 
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c. Noncontingent & Unliquidated analysis- just because a client 

has a million dollar “claim” against them doesn’t mean they 

don’t qualify to file a 13 

3. Exemption Planning-  

a. Non-exempt assets used to meet eligibility issues 

b. Non-exempt to exempt 

4. Transfer Actions/Preference Actions- waiting out certain time periods to 

avoid such actions or filing before a possible action expires  

5. Reorganizing before reorganization- 

a. Incorporating a small sole proprietorship before filing can often 

simplify your individual debtor’s post-bankruptcy life 

b. In a chapter 11, figuring out the creditor classes and determining 

if you have the necessary votes to secure confirmation of a plan.  

Considering a pre-pack or pre-negotiated plan. 

 
 




