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Changing Retail Environment and Potential Restructuring Consequences 
 

Many blame the paucity of retail reorganizations and the proliferation of liquidations 
on the 2005 Amendments to the Bankruptcy Code.  While there has been an 
undeniable impact on the way chapter 11 retail cases proceed, one has to really look at 
the change in economic conditions, the regulatory impact on lending practices, the 
changes in consumer preferences, the omni-channel trends in retailing, and the make-
up of ownership of retail entities.  There is an argument the legal issues that exist in 
retail bankruptcies have not changed versus ten years ago or in the last ten years rather 
the macro environment has changed  

How are retail bankruptcies conducted today versus 10+ years ago? 

• Changes in the law (2005 Amendments) in particular the change in 
Section 365(d)(4) from virtually unlimited extensions to assume or reject 
leases “for cause” to a 120-day fixed period with an additional 90-day 
period “for cause”.  Is this a red herring? 

• Shorter case duration (Restructuring/Plan Support Agreements, DIP 
milestones, prearranged sales) 

• Increase of asset liquidations or very quick sales 
• Increased involvement from bondholder constituencies and other 

alternative lenders versus  10+ years ago it was traditional money center 
banks/ABL lenders 

• Dominance of large discount retailers at the expense of specialty stores? 
• Declining real estate values and lease values?  
• More active role of State AGs 
• Are there lessons to be learned from “Macyification”, i.e., a retailer trying 

to brand all of its chains that it may have acquired under one banner when 
each chain had its own personality and consumer following?  Hudson Bay 
appears to have opted to not do that with Lord & Taylor and Saks. 

How are future retail bankruptcies likely to look? 

• Continuing trend of sale cases or liquidations driven by the liquidators 
• Occasional reorganizations likely to be accompanied by plan support 

agreements or pre-arranged plans (American Apparel, Quicksilver).  
• Continued effort to minimize the duration of the bankruptcy case by way of 

aggressive DIP milestones and other financing conditions 
o Typical retail case files with only a three month carve out for sale 

required by the lenders with the residual four months utilized to 
conduct a GOB liquidation of there is no sale (210 days as dictated 
by 365(d)(4) 

• Retail is bi-furcated – chains below 250-300 stores, more often than not, 
liquidate in part because of the amount of money offered by the liquidators 
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• Continuing stigma that costs of chapter 11 do not support going through 
the process 

• Role of liquidators including their capacity to make first out loan pieces, 
fee proposals versus agency proposals and the role of augment 

 

What are the macro trends in retail and what are the consequences to traditional brick-
and-mortar retail? 

• Consumer shift to online shopping is reducing the need for large retail 
footprints and traditional malls in general 

o If you have not invested in capex and your physical locations are 
run down does that impact consumer behavior because your 
locations are less inviting 

o Do consumers care anymore about a retailer, such as Toys R Us or 
Walmart, carrying everything under the sun, i.e., is price and 
convenience more important than anything including assortment? 

• Macro changes in consumer behavior 
o Impact of Millennials – more emphasis on experiential spending 

then on acquiring “stuff”?  Does this mean that brick and mortar 
retailers need to deliver an “experience” in order to survive and 
thrive not just goods 

o Impact of “fast fashion” – short lived trends and the importance of 
social media and brand image 

o  Impact, if any, of carrying too many unknown brands on a retailer 
• Impact of the internet and consumer access to information; “showcasing 

products” in the store and purchasing on line 
• Industry consolidation, e.g., supermarket consolidation, sporting good 

consolidation – with Sports Authority with the space shrink to two major 
players – Dick’s and Modells. 

• Regulatory environment hamstrings what money center banks can do with 
a problem credit or retail loan, i.e., pressure to exit a problem credit 
sooner rather than later 

o In the past a lender might stretch to do something or lend more to 
avoid a filing.  Today the federal lending regulations restrict the 
ability to lend more or stretch 

o Additionally, lenders now have such good models and information 
that they are covered to within 1-2 percentage points of their debt.  
Any stretch lending is consuming whatever cushion may remain.  
Also a shift in covenant packages in terms loans to a tightening.  
Seeing senior secured positions reduced with term loans with tight 
covenants that put more capital to work but that eat up an Asset 
Based Loan cushion that may exist at many leveraged retailers. 

• Role of the high yield market-place.  Toys R Us high yield financing.  Is it a 
test case? 
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• Pressure for retailers to be “omni-channel” in order to best serve their 
particular consumer demographic where, when and how they want to 
shop.  It’s not enough to have a website now – the trends for non-store 
purchases show a significant amount of growth in purchases made on 
mobile devices and tablets.  Retailers need to adapt.  Is there less of an 
emphasis on brick and mortar or more of an emphasis?  Does moving 
online put pressure the overall performance of the chain as online sales 
are less profitable than brick and mortar channels?  

• Is there a trend for potential acquirers to get restricted upfront prior to a 
chapter 11 so they can thereby do their diligence on the capital structure, 
take out the lender(s), do the DIP and wringing all of the liquidity (there is 
typically more than meets the eye) out of the borrowing base, e.g., unused 
liquidity on a revolver, prior to a chapter 11 filing 

• What will be the long term effect of speedier delivery?  USPS delivers 
seven days a week now.  In major metropolitan areas Amazon will deliver 
next day and even same day. Other delivery options are proliferating 
including web-based delivery services and ride-sharing such as Uber.  Will 
these help smaller retailers and harm bigger less nimble retailers?  Will 
this force retailers to fix or alter their distribution and supply chains so you 
can get to your customer in two days because Amazon forces you to do 
so? 

• Do retailers need to give up on the idea that they can “grow out of their 
problems”? 

What will be the dominant types(s) of retail platform(s)? 

• Websites and increasingly mobile applications 
• Social media 
• Omni-channel – retailers like Bloomingdales, Nordstrom and Saks have 

opened up their own discount outlets or have acquired or partnered with 
websites, e.g., Haute Look and Gilt.  Are these channels competing 
against themselves?  Or, are they liquidating excess and dated inventory 
more lucratively by selling the goods themselves rather than through 
discounters such as Century 21, Marshall’s?  What is the effect of doing 
so on discounters? 

Who will be buying or investing in retail assets? 

• Alternative investors such as bond holders and private equity funds with a 
focus on value or absolute returns.  The question often becomes whether 
PE funds/bondholders can effectuate a retail turnaround from an 
operational perspective. Will they hire the right management team? What 
is the timeline for them to flip the asset?  

• Many strategic acquirers are dealing with their own financial/operational 
difficulties and are not currently interested in acquiring competitors out of 
bankruptcy.    
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Specific topics or issues including 

• IP and other technology issues including valuation and liens on IP, 
customer lists, domain names 

• lease issues 
• privacy issues 
• credit cards and gift cards 
• impact of international operations  
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