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Case Summaries’

1. Harris v. Viegelahn, — U.S. —, 135 $.Ct. 1829 (2015). Undistributed plan payments
made by a chapter 13 debtor from his/her wages and held by the chapter 13 trustee at the time of
conversion to chapter 7 must be retumed to the debtor and not distributed to creditors or
delivered to the chapter 7 trustee.

2. Bank of America, NA. v. Caulkett, - US. —, 135 S.Ct. 1995 (2015). Chapter 7 debtor
cannot utilize 11 US.C. § 506(d) to “strip off™ a junior mortgage lien that is wholly unsupported
by equity (above amount of prior lien(s)) in the mortgaged property.

3 In re Pajian, 785 F.3d 1161 {‘?"’ Cir. 2015). A secured creditor in a chapter 13 case must
file its proof of claim by the 90-day deadline specified by Fed. R. Bankr. P. 3002(c). If creditor
does not, claim cannot be paid under the plan (at least if a party objects to the claim).

4. Cirilli v. Bronk (In re Bronk), 775 F.3d 871 (7" Cir. 2015). An account owner’s interest
in a state-qualified college savings account and an annuity purchased by a debtor a few months
before the petition date that satisfies the basic definition of a “retirement benefit” are exempt
under Wisconsin law. Compare and contrast Indiana and Illinois law.

5. Bullard v. Blue Hills Bank, - 1.8, -, 135 S.Ct. 1686 (2015). A bankruptey court’s order
denying confirmation of a proposed chapter 13 plan with leave to amend is not a “final” order
that the debtor can immediately appeal.

6. Bartlett v. Fifth Third Bank, 2015 WL 4257564 (7" Cir. 2015). Bank was not barred
from collaterally attacking the bankruptcy court’s lack of jurisdiction because the bank did not
receive adequate notice of the proceeding.

! Copies of cases are attached, The panel may also discuss the impact of Wellness fnt 1 Network, Ltd. v.

Sharif, 575 U.S. -, 135 5.Ct. 1932 (2015) on consumer cases.
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Harris v, Viegelahn, 135 5.Ct. 1828 (2015)

191 L.Ed.2d 783, B3 USLW 4283, 61 Bankr.CLDec. 11, Bankr. L. Rep. P 82,739...

135 5.Ct 1829
Supreme Court of the United States

Charles E. HARRIS, 111, Petitioner
W.
Mary K. VIEGELAHN, Chapter 13 Trustee,

Mo 14=400. | Argued April 1,
2015. | Decided May 18, z015.

Synopsis

Background: Following conversion of his case from Chapter
13 to Chapter 7, debtor filed motion to compel Chapler 13
trusiee to tum over undistributed funds that had been collected
pursuant to confirmed Chapter 13 plan. The United States
Bankruptey Court for the Western Digtrict of Texas granted
the motion, and trustes appealed. The Distnct Court, David
Alan Ezra, Senior District Judge, 491 B.R. 866, affirmed.
Trustes appealed. The Fifth Circuit Court of Appeals, James
E. Graves, Jr., Circuit Judge, 757 F.3d 468, reversed and
remanded. Certioran was granted.

[Helding:] The Supreme Court, Justice Ginsburg, beld that
undistributed plan payments made by a debtor from his or her
wages and held by the Chapter 13 trustee at the time of the
case’s conversion to Chapter 7 maust be retumed to the debtor,
ned distributed to creditors.

Reversed and remanded.

‘West Headnotes (33)

[1]  Bankruptcy
&= Discharge
Bankruptey Code provides diverse courses
overburdened debtors may pumsuc to gain
discharge of their financial obligations, and
thereby a “fresh stast.”

Cases that cite this headnote

2] Bankruptey
&= Yoluntary Cases

13}

14§

151

[6]

tlavwiedt 15 Thomeon Reutars. No.claim 1o onginal 1

Chapter 7 of the Bankruptcy Code allows a
debtor to make a clean break from his financial
past, but at a steep price: prompt liquidation of
the debtor’s asscts.

I Cases thae cite this headnote

Bankruptcy

= Creation of estate; lime

Bankruptcy

e= Operation and cffect

When a debtor files a Chapter 7 petition,
his assets, with specified exemptions, are
immediately ransferred to a bunkrupicy estate.
11 US.CA. § 541{a)1)

Cascs that cite this headnote

Bankruptcy

= Representation of debior, estate, or creditors
Bankruptecy

= Sale or Assigmment of Property
Bankruptey

v= Distribution
Chapter 7 trustee is charged with selling the
property in the cstate and distributing the
proceeds to the deblor’s creditors, 11 US.CA
£8 TO4{m)(1), T26.

Cases that cive this headnoe

Bankruptecy

= After-acquired property; procecds: wages
and camings
Chapter 7 cstate docs noet include the wages a
debtor cams or the assets he acquires after the
bankruptey filing. 11 US.C.A. § S410al 1)

1 Cases that cite this headnote

Bankruptey

o= After-acquired property; procecds; wages
and carmings
While & Chapter 7 debtor must forfeit virtually
all his prepetition propenty, he is able 1o make
a “fresh stant™ by shiclding from creditors
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17

18]

191

[y

his postpetition earmings and acquisitions. 11
US.CA§ 3410

1 Cascs that cite this headnote

Bankruptcy [11}
= Individual Debt Adjustment

Chapter 13 is a wholly voluntary altemative

to Chapler 7 which allows a debtor to retain

his property if he proposes, and goins court
confirmation of, a plan to repay his debis over

a three- to five-year period. 11 US.CA. §§

1306(b), 1322, 1327(b).

1 Cases that cite this headnote

Bankruptcy
¢= Propeny of Estate in General

Bankruptey 112}
= After-scquired propenty; proceeds; wages

and carnings

Chapagr 13 estate from which creditors may be

paid includes both the debtor's property at the

time of his bankruptey petition, and any wages

and property acquired after filing. 11 US.CAL §

1 306(a),

Cases that cite this headnote

Bankruptey 113]
4= Representation of debtor, estate, or creditors
Bankruptey

e= Disiribution

Chapter 13 trustee is ofien charged with

collecting a portion of o deblor's wages through

payroll deduction, and with distributing the

withheld wages to creditors. 11 US.CA. §

1322{a)(1).

[14]
Cases that cine this headnote

Bankruptcy

= Voluntary Conversion; Request by Debtor
Recognizing the reality that many debtors fail
to complete a Chapter 13 plan successfully,
Congress accorded deblors a nonwaivable right

winiext @ 2015 Thomson Reuters. Mo clalim o onginal ULS

to convert a Chapter 13 case to one under Chapter
T “at any time.™ 11 US.C.A_§ 1307(a).

Cases that cite this headnote

Bankruptey

= Mature and form; adversary procoedings
Bankruptey

= Proceedings
To effectuate a conversion from Chapter 13 o
Chapter 7, a debtor need only file a notice with
the bankruptey court; no motion of count order
is needed to render the conversion effective, 11
LLS.CA. § 1307(a); Fed.Rules Bankr.Proc. Rule
101730, 11 US.CA,

Casecs that cite this headnote

Bankruptcy
w= Effect: proceedings in converied case

Conversion from Chapter 13 to Chapter 7
does not commence & new bankruptecy case;
rather, the existing case continues along another
track, Chapter 7 instead of Chapter 13, without
clfecting a change in the date of the filing of the
petition, 11 LLS.C.AL § 348(a).

I Cascs that cite this headnote

Bankruptey

= Effect; proceedings in converted case
Conversion from Chapder 13 to Chapter 7
immediately “terminates the service™ of the
Chapter 13 trustee, replacing her with 2 Chapler
7 trustee, 11 U.S.C.A. § 348(c).

1 Cases that cite this headnote

Bankrupley

= After-acquired property; proceeds; wages
and camings
Bankrupicy

= Effect; proccedings in converted case
Inacase converted from Chapter 13 to Chapter 7,
o debtor's postpetition eamnings and acquisitions
do not become part of the new Chaplter 7 estate,

Govarnman! Works,
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[16]

(7

118]

torefat S 20157 wsan Rewers, No claim 1o arigina

absemt a bad-faith conversion. 11 US.CA. §
JAB(N01HAY (0(2).

Cases that cite this headnote

Bankruptcy

o= Effeet: proccedings in converted case
Absent o bad-faith conversion, the Bankruptey
Code limits @ converted Chapter 7 estale o
property belonging to the debtor “as of the date™
the original Chaprer 13 petition was filed. 11
US.CoA. § 3480,

Cases that cite this headnote

Bankruptey

w= Effect; proceedings in convered case
Undistributed plan payments made by a deior
from his or her wages and held by the Chapter
13 trustee at the time the case is converted to
Chapter 7 must be returned o the debtor, not
distributed to creditors. 11 US.C.AL § 348(f).

2 Cases that cite this headnote

Bankrupicy

o= After-acquired property; procesds; wages
and enmings

Bankruptcy

= Effect; proceedings in converied case
By excluding postpetition wages from the
converted Chapter 7 estate, the subscction of
the Bankruptey Code govemning the effect of
conversion of 2 Chapter 13 case removes those
eamnings from the pool of assets that may
be liquidated and distributed 1o creditors. 11
US.CA 5§ 43N INA)

Cases that cite this headnote

Bankruptey

w= Effect; preceedings in converted case

If a debtor converts his Chapter 13 case in
bad feith, such as by concealing assets in

unfair manipulation of the bankruptey system,
the converted Chapter 7 estate consists of the

9]

[20]

121]

122]

(23]

propenty of the Chapter 13 estate as of the date
of conversion. 11 ULS.C.AL § 348(M2).

Cases that cite this beadnote

Bankruptey

= Post-petition ransactiong

Bankruptcy

= Effect; procecdings in converied casc
Debtors who convert their Chapter 13 cases
in bad faith are penalized by having their
postpetition wages available for liquidation and
distribution to creditors. 11 US.C.AL §348(1(2).

Cascs that cite this headnote

Bankruptey

= Effect; procecdings in converted case
When the conversion of a case from Chapler 13
to Chapter 7 is made in good faith, ro penalty is
exacted from the debtor. 11 US.C.A. § 348(f),
(fH2).

I Cases that cite this headnote

Bankrupley

= After-acquired property; proceeds; wages
and camings
Shielding a Chapter 7 debtor's postpetition
earnings from creditors enables the “honest but
unfortunate debtor” 1o make the “fresh stant” the
Bankruptcy Code aims to facilitate, 11 US.CA.
& sS40,

| Cases that cite this headnote

Bankruptcy

= Representation of debtor, estate, or creditors
Bankruptey

= Mode of repayment; third-person payments
A core service provided by a Chapter 13 trustee
is the disbursement of payments 1o creditors. 11
ULS.C.A § 1326(c),

Cases thot cite this headnote

Bankruptcy
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[24]

1251

[26]

= Effect; proceadings in converted case
The moment a case is converted from Chapter 13
to Chapter 7, the Chapter 13 trustee is stripped
of autherity to provide “service.” 11 US.C.A. §
348(c).

3 Cases that cite this headnote

Bankruptey

= Representation of debtor, estate, or creditors
Bankruptcy

%= Mode of repayment; third-person payments
Bankruptey

= Effect; procecdings in converted case
Returmning funds to a deblor is not a Chapter
13 wrustee “service,” as is making payment o
creditors. 11 LLS.CLAL § 1326(c).

Cases that cite this headnote

Bankruptcy

w= Mode of repayment; third-person payments
Bankruptey

= Conclusivencss; res judicata; collsteral
estoppel

Bankruptcy

= Effect; proceedings in converted case
Once case was converted from Chapter 13
to Chapler 7, the sections of the Bankruptey
Code instructing trustee to distribute payments
in secordance with the confirmed plan and
providing that the plan bound the debtor and each
creditor ccased to apply. 11 U.S,C.A, §§ 1326(a)
(2, 1327(a).

| Cases that cite this headnote

Bankruptcy

o= Effect; proceedings in converted case
When a debtor excrcises his statutory right to
convert from Chapter 13 to Chapter 7, the case
is placed under Chapter Ts governance, and no
Chapter 13 provision holds sway. 11 US.C AL §3
103(3), 1307 (a).

2 Cases that cite this headnote

san Rautars. Mo claim to orgina

5 1..‘mt- W15 Thom

127

128]

129]

Bankruptcy

4= Representation of debtor, estate, or creditors
Bankruptey

= Mode of repayment; third-persen payments.
Bankruptey

¥= Conclusivencss; res judicata; collateral
cstoppel
Bankruptcy

w= Effect; proceedings in converied case
Following conversion of case from Chapter 13
to Chapter 7, the Chapter 13 plan was no longer
binding, and former Chapter 13 trustee lacked
authority to distribwte payments in accordance
with the plan, 11 UL5.C.A. §5 348(e), 1236(2)(2),
132Na).

1 Cases that cite this headnote

Bankruptcy

w= Property of Estate in General

Bankruptcy

&= Effcct
Confirmed Chapter 13 plan does not give
erecitons a vested right to funds held by a trustes;
no provision in the Bankruptey Code classifies
any property, including postpetition wages, as
belonging to creditors.

Cases that cite this headnote

Bankruptey

= Representation of debtor, cstate, or creditors
Bankruptcy

= Liabilities in gencral; accounting
Bankruptey

= Effect; proceedings in converted case
Federal Rules of Bankrupicy Procedure specify
what a terminated Chapter 13 trustee must do
post-conversion: (1) she must wrn over records
and asscts to the Chapter 7 trustee, and (2) she
must file a report with the United States Trustee
{UST). Fed Rules Bankr.Proc. Rule 10194), (5)
(B}, 11 US.C.A,

Caszes that cite this headnote

229



230

SEVENTH CIRCUIT CONSUMER BANKRUPTCY CONFERENCE 2015

Harris v. Viegelahn, 135 5.Ct. 1829 (2015)

191 L.Ed.2d T3, B3 USLW 42083, &1 Bankr.Ct.Dec. 11, Bankr. L. Rep. P 82,798...

[30]

[31]

132]

133]

Bankruptcy

= Representation of debtor, estate, or creditors
Bankruptcy

v= Mode of repayment; third-person payments
Bankrupicy

#= Effect; procesdings in converted case
Post-conversion, continuing to distribute funds
to creditors pursuant to the defunct Chapler
13 plan is not an authorized “wind-up™ task
of a terminated Chapter 13 trustee. Fed Rules
Bankr.Proc.Rule 1019, 11 U.S.C.A.

Cases that cite this headnote

Bankruptcy

w= After-acquired property: proceds; wages
and earnings
Bankruptey

o= Property of estate
Where, pursuant to Chapter 13 plan providing
that, upon confirmation, all property of the estate
was not to vest in the debtor, but would remain
as property of the cstate, deblor's wages may
have been “property of the cstate™ while his case
proceeded under Chaprer 13, such wages did
net become property of creditors until they were
distributed 1o creditors. 11 US.C.AL § 1327(bL

Cases that cite this headnote

Bankrupicy
%= Effcet; proceedings in converted cose

Where order confinming debtor's Chapter 13 plan
provided that, upon conversion to Chapter 7,
“[sjuch property as may revest in the debtor shall
50 revest,” property formerly in the Chapter 13
estate that did not become part of the Chapter 7
estate revested in the debor.

Caszes that cite this headnote

Bankrupicy

%= Mode of repayment; third-person payments
Bankruptcy

= Effcct; proccedings in converted case

'-'"T_\l‘_E'l'I 5 2015 Thomsan Retile

Creditors may gain protection against the risk of
excess accumulations in the hands of Chapter 13
trustees upon any future conversion of the case
o Chapter 7 by seeking to include in a Chapter
13 plan a schedule for regular disbursement of
funds the trustee collects.

Cases that cite this headnote

*1832 Syllabus

Individueal debtors may seck discharge of their financial
obligations under cither Chapter 7 or Chapter 13 of the
Bankruptey Code. In a Chapler 7 procceding, the debtor’s
assets are transferred 0 o bankruptey cstae, 11 US.C. §
541¢a)(1). The estate’s assets are then promptly liquidated, §
TO4(a¥ 1), and distributed 1w creditors, § 726, A Chapler 7
estate, however, does not include the wages a debtor cams
or the assets he acquires affer the banknuptey filing. 5 541(a)
(1. Chapter 13, a wholly voluntary alternative to Chapter 7,
*1833 pormits the debtor 1o retain assets during bankruptey
subject to o court-approved plan for payment of his debis.
Payments under a Chapter 13 plan are usually made from a
debtor's “future income.” 1322{a)1). The Chapter 13 estate,
unlike a Chapter T estate, therefone includes both the debior's
property at the time of his bankruptey petition, and any assets
he acquires after filing. § 1306(a). Because many deblors
fail to complete a Chapter 13 plan successfully, Congress
nccorded deblors a nonwaivable right to convert a Chapter
13 case to one under Chapter 7 “at any time.” § 1307(a).
Conversion does not commence a new bankrupicy case, but it
does terminate the service of the Chapter 13 trustee. § 348(e).

Pentioner Harris, indebted to multiple creditors and 33,700
behind on his bome mortgage payments to Chase Manhattan,
filed 2 Chapter 13 bankruptey petition. His court-confirmed
plan provided that he would resume making monthly
mortgage payments to Chase, and that $530 per month
would be withheld from his postpetition wages and remitted
to the Chapter 13 trustee, respondemt Viegelahn, Trustee
Viegelahn would make monthly payments to Chase to pay
down Harris' mortgage arrears, and distribute remaining
funds to Harrig' other creditors. When Harris again fell behind
on his mortgage payments, Chase foreclosed on his home.
Following the foreclosure, Viegelahn continued to receive
5530 per month from Harris' wages, but stopped making the
payments carmarked for Chase. As a result, funds formerly

o

! LS Government Waorks
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reserved for Chase accumulated in Viegelahn's possession,
Approximately a year after the foreclosure, Harris converted
his case to Chapter 7. Ten days after this conversion,
Viegelahn distnibuted $5,519.22 in Hamis' withheld wages
mainly to Hamis' creditors, Asserting that Viegelahn lacked
authority to disburse his postpetition wages to creditors
postconversion, Harris sought an order from the Bankruptcy
Court directing refund of the accumulated wages Viegelahn
paid to kis creditors. The Bankruptey Court granted Harris®
motion, and the District Court affirmed. The Fifth Circuit
reversed, concluding that a former Chapter 13 trustee must
distribute a debior's accumulated postpetition wages o his
ereditors.

Held : A debtor who converts to Chapter 7 is entitled to return
of any posipetition wages nod yet distributed by the Chapter
13 wrustee. Pp. 1836 - 1840,

(a) Absent a bad-faith conversion, § 348(1) limitz a converted
Chapaer 7 estate to property belonging to the debtor “as of
the date™ the original Chapter 13 petition was filed. Because
postpetition wages do not fit that bill, undistributed wages
collected by a Chapter 13 trustee ordinarily do not bocome
part of a converted Chapter 7 estate. Pp. 1836 = 1837,

(b) By excluding posipetition wapes from the converted
Chapter 7 cstate (absent a bad-faith conversion), § 348(f)
removes those eamings from the pool of assets that may be
liguidated and distribuied to creditors. Allowing a terminated
Chapter 13 trustee to disburse the very same camnings to the
very same creditors is incompatible with that statwtory design.
Pp. 1837 - 1838,

(c) This conclusion is reinforced by § 348(c), which
“terminates the service of [the Chapter 13] trustee™ upon
conversion. One service provided by a Chapter 13 trustee is
disbursing “payments to creditors.” § 1326{e). The moment
& case is converted from Chapter 13 to Chapter 7, a Chapter
13 trustec is stripped of authority to provide that “service.”
P. 1838,

(d) Section 1327(a), which provides that a confirmed Chaper
13 plan “bind [s] the debtor and each creditor,” and *1834 §
13264a)(2), which instructs a trastee 1o distribute “payment[s]
in accordance with the plan,™ ceased to apply once the
case was converted to Chapter 7. § 103(i). Sections 1327(a)
and 1326{a)(2), therefore, offer no suppont for Viegelahn's
assertion that the Bankruptey Code reguires a terminated
Chapter 13 trustee to distribute to creditors postpetition

et € 2015 Thom=on Reuters. Mo claim ta

rainal U.5. Governmant Works B

wiages remaining in the trustee’s possession. Continuing to
distribute funds 1o creditors pursuant (o a defunct Chapter
13 plan, moreover, is not one of the trustec’s postconversion
responsibilities specified by the Federal Rules of Bankrupicy
Procedure. Pp. 1838 - 1839,

() Because Chapter 13 is a voluntary alternative to Chapter
7, & debtor's posteonversion receipt of a fraction of the wages
he earned and would have kept had he fled under Chapter 7 in
the first place does not provide the debtor with a “windfall.”
A trustee who distributes payments regularly may have little
or no sccumulated wages to return, while a trustee who
distributes payments infrequently may have a sizable refund
to make. But creditors may gain prodection against the risk
of excess accumulations in the hands of trustees by seeking
to have a Chapter 13 plan include a schedule for regular
disbursement of collected funds. Pp. 1839 - [B40.

757 F.3d 468, reversed and remanded.

GINSBURG, ., delivered the opinion for a unanimous Court.

Attorneys and Law Firms
Matthew M. Madden, Washington, D.C., for Petitioner.
Craig Goldblatt, Washington, D.C., for Respondent.

J. Todd Malaise, Steven G, Cennamo, Malaise Law Firm,
Sen Antopio, TX, Mark T. Stancil, Counsel of Record,
Alan E. Untereiner, Matthew M. Madden, Eric A. White,
Robbins, Russell, Englert, Orseck, Untereiner & Sauber LLP,
Washington, D.C., for Petitioner.

Mary Kathryn Viegelahn, Vancssa DeLeon Guerrero, Office
of Mary K. Viegelahn, Standing Chapter 13 Trustee, San
Antonio, TX, Craig Goldblat, Counsel of Record, Daniclle
Spinelli, Kelly P. Dunbar, Isley M. Gostin, Jonathan M.
Seymour, Wilmer Cutler Pickering Hale and Dorr LLP,
Wazhington, D.C., for Respondent.

Opinion
Justice GINSBURG delivered the opinion of the Cournt.

This casc concerns the disposition of wages carned by a
debtor after he petitions for bankruptey, The treatment of
postpetition wages generally depends on whether the debtor
is proceeding under Chapter 13 of the Bankruptcy Code
(in which the debtor retaing assets, often his home, during
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bankruptey subjoct o 2 court-approved plan for the payment
of his debes) or Chapter 7 (in which the debtor's assets
are immediately liquidated and the proceeds distributed to
creditors). In a Chapter 13 proceeding, postpetition wages
are “[plroperty of the estate,™ 11 U.S.C. § 1306(a}, and may
be collected by the Chapter 13 trustee for distribution to
creditors, & 1322(aM1). In a Chapter 7 procesding, those
camings are not estate property; instead, they belong to the
debtor. See § 541{a)1). The Code permits the deblor to
convert a Chapter 13 proceeding to one under Chapter 7 “at
any time,” § 1307(a); upon such conversion, the service of the
Chapter 13 trustee terminates, § 348(c).

When a debtor initially filing under Chapter 13 exercises his
right to convert to Chapter 7, who i3 entitled to postpetition

*1835 wages still in the hands of the Chapter 13 trustee?
Mot the Chapter 7 estate when the conversion is in geod faith,
all agree. May the trustee dissribute the accumulated wage
payments to creditors as the Chapter 13 plan required, or must
she remit them 1o the debtor? That is the question this case
presents. We hold that, under the govemning provisions of
the Bankruptcy Code, a debtor who converts to Chapter 7 is
entitled to returm of any postpetition wiges ot yet distributed
by the Chapter 13 trustee.

A

[1] The Bankruptey Code provides diverse courses
overburdened debtors may pursue to gain discharge of their
financial obligations, and thereby a “fresh start.”™ Marrama v.
Citizens Bank of Muis, 549 U5, 365, 367, 127 5.CL 1105,
166 L.Ed.2d 956 (2007) (quoting Grogan v. Garmer, 498 LS.
279, 286, 111 5.Co. 634, 112 L.Ed.2d T35 (1991)). Two roads
individual debtors may take are relevant here: Chapter 7 and
Chapter 13 bankruptcy proceedings,

12 (31 41 [51 [6] Chapter Tallows ndcblmwm:ﬂcﬁ!] 113

a clean break from his financial past, but al a steep price:
prompt liguidation of the debtor’s assets. When a debtor files
a Chapter 7 petition, his assets, with specified exemptions, are
immediately transferred to a bankruptey estate, § 541{a)(1).
A Chapter 7 trustee is then charged with selling the property
in the estate, § T04(a)1), and distributing the procecds to
the debtor's creditors, § 726. Crucially, however, a Chapter
7 estate dees not include the wages a debtor eams or the
agsets he acquires qffer the bankruptey filing. § 541{a)1).

slaaMedt © 2015 Thomson Reuters. Na claim 1o of

=

Thus, while a Chapter 7 debtor must forfeit virally all
his prepetition property, he is able 1o make a “fresh start™
by shielding from creditors his posipetition earnings and
acquisitions,

[71 (8] 191 Chapter 13 works differently. A wholly

voluntary alicrmative to Chapter 7, Chapter 13 allows a
debtor to retain his property if he proposes, and gains coun
confirmation of, a plan to repay his debts over a three- to five-
year period. § 1306(b), § 1322, § 1327(b). Paymenis under
a Chapter 13 plan are usually made from a debtor's “future
eamnings or other future income.” § 1322(a)(1); sce & Collier
on Bankruptcy § 1322.02 [1] (A. Resnick & H: Sommer
eds., 16th ed. 2014). Accordingly, the Chapter 13 estate
from which creditors may be paid includes both the debtor's
property at the time of his bankrupley petition, and any wages
and property acquired after filing, § 1306(a), A Chapler 13
trustee is ofien charged with collecting a portion of a debtor's
wages through payroll deduction, and with distributing the
withheld wages to creditors.

Proccedings under Chapter 13 can benefit debaors and
creditors alike. Debtors are allowed 1o retain their assets,
commonly their home or car. And creditors, entitled to
a Chapter 13 debtor's “disposable™ postpetition income, §
1325(b) 1), usually collect more under a Chapter 13 plan than
they would have received under a Chapter 7 liquidation.

[10]  [11] Many debtors, however, fail w complete
Chapter 13 plan successfully. Sec Porter, The Pretend
Solution: An Empirical Study of Bankruptey Outcomes, 90
Texas L.Rev, [03, 107-111 (2011} {only one in three cascs
filed under Chapter 13 ends in discharge). Recognizing that
reality, Congress accorded debiors a nonwaivable right to
convert a Chapter 13 case to onc under Chapter 7 “at any
time.” § 1307(a). To cffectuate a conversion, a debtor need
only file a notice with the bankruptey court. Fed. Rule Blrtey.
Proc. 1017(f}{3). No motion or court order *1836 is needed
to render the conversion effective. See ibid

Conversion from Chapier 13 to Chapter 7 does
ot commence a new bankruptey case, The existing case
confinues along another track, Chapter 7 instead of Chapter
13, withow “effect{ing] o change in the date of the filing of
the petition,™ § 348(a). Conversion, however, immediately
“terminates the service”™ of the Chapeer 13 trustee, roplacing
her with & Chapter 7 trustee. § 348(c).

3l U5 Government Works T
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In Febmuary 2010, petitioner Charles Harris 1T filed a Chapaer
13 bankruptcy petition. At the time of filing, Harris was
indebted to multiple creditors, and had fallen 53,700 behind
on payments 1o Chase Manhattan, his home morigage lender,

Harris' court-confirmed Chapter 13 plan provided that
he would immediately resume making monthly mortgage
payments to Chase, The plan further provided that 5530 per
month would be withheld from Hamis' postpetition wages
and remitted to the Chapter 13 trustee, respondent Mary
Wiegelahn. Viegelahn, in tum, would distribute 5352 per
month to Chase to pay down Hamis' outstanding mortgage
deba. She would also distribute $75.34 per momth to Harris'
only other secured lender, a consumer-electronics store, Once
those secured creditors were paid in full, Viegelohn was to
begin distributing funds to Harris' unsecured creditors.

Implementation of the plan was short lived. Harris again
fell behind on his mortgape payments, and in November
2010, Chase received permission fram the Bankrapicy Court
o foreclose on Hamis' home. Following the foreclosure,
Viegelahn continued to receive 5530 per moenth from Harmis'
wages, but stopped making the paymems carmarked for
Chase. As a result, funds formerly reserved for Chase
accumulated in Viegelahn's possession.

On November 22, 2011, Harmis exercised his statutory right
to convert his Chapter 13 case to one under Chapter 7. By that
time, Harris' postpetition wages accumulated by Viegelahn
amounted to 55,519.22. On December 1, 201 | —ten days after
Hurris' conversion—Viegelahn disposed of those funds by
giving 51,200 1o Harris' counsel, paying herself a $267.79
fee, and distributing the remaining money to the consumer-
electronics store and six of Harmis' unsecured creditors.

Asserting that Viegelahn lacked authority to disburse funds
o creditors once the case was converted to Chaper 7, Harmmis
moved the Banknuptcy Court for an order directing refund of
the accumulated wages Viegelahn had given to his creditors.
The Bankruptey Court granted Harris' motion, and the District
Court affirmed.

The Fifth Circuit reversed. Jrt re farris, 757 F.3d 468 (2014).
Finding “linle guidance in the Bankruptey Code,™ id., at 478,
the Fifth Circuit concluded that “considerations of equity and
pelicy”™ rendered “the creditors’ claim to the undistnbuted

YestlawiNext' & 2015 Thomzon Reuters, No claim to ong

funds ... superior to that of the debtor,” id, at 478, 481.
MNotwithstanding a Chapter 13 debtor’s conversion to Chapter
7, the Fifth Circuit held, a former Chapter 13 trustee must
distribute a debtor's accumulated posipetition wages to his
creditors.

The Fifth Circuit acknowledged that its decision conflicted
with the Third Circuit's decision in fn re Michael, 699
F.3d 305 (2012), which held that a debtor's undistributed
postpetition wages “are to be retumed to the debtor at the time
of conversion [from Chapter 13 1o Chapter 7].7 Jd,, at 307,
Wi granted cemiosar 1o resolve this conflict, 574 U5, ——,
135 5.C0 782, 190 L.Ed.2d 649 (2014), and now reverse the
Fifth Circuit's judgment. 3

*1837 1

A

Prior 1o the Bankruptey Reform Act of 1994, courts divided
three ways on the disposition of o deblor's undistributed
postpetiion wages following conversion of a proceeding
from Chapter 13 to Chapter 7. Some courts concluded that
undistributed postpetition wages reverted to the debtor. Eg.,
In re Boggs, 137 B.R. 408, 411 (Bkrtcy. Ct.W.D. Wash. 1992).
(rhers ordered a debtor’s undistributed postpetition earmings
disbursed to creditors pursuant to the terms of the confirmed
(albeit terminated) Chapter 13 plan. Eg, In re Wangh,
82 B.R. 394, 400 (Bkrcy.Ct.W.D.Pa.1988). Sull other
courts, including several Courts of Appeals, held that, upon
conversion, all postpetition camings and acquisitions became
part of the new Chapter 7 estate, thus angmenting the property
available for liquidation and distribution 1o creditors, Eg.,
In re Calder, 973 F.2d 862, 365 -866 (C.AL10 1992 In re
Lybrook, 951 F.2d 136, 137 (C.ALT 1991).

[14] Congress addressed the matter in 1994 by adding

§ 348(f) w the Bankmupicy Code. Rejecting the rulings of
several Courts of Appeals, § 348(N(1)(A) provides that in
a case converted from Chapter 13, a debtor's postpetition
camings and acquisitions do not become pant of the new
Chapter 7 cstate:

“[Plroperty of the [Chapter 7] estate
in the converted case shall consist of
progenty of the estate, as of the date
of filing of the [initial Chapter 13]
petition, that remains in the possession

nal U.5. Government Works ]
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of or is under the control of the debtor
on the date of conversion.™

In § 348(N2), Congress added an exception for debeors who
conver in bad faith:

“If the debtor converts a case [initially
filed] under chapter 13 .. in bad
faith, the property of the estate in the
converied case shall comsist of the
property of the estate as of the date of
the conversion,”

[15] Section 348(0, all agree, makes one thing clear: A
debtor’s postpetition wages, including undisbursed funds in

the hands of a trustee, ordinarily do not become pant of
the Chapter 7 estate created by conversion. Absent a bad-

faith conversion, § 345(f) limits a converted Chapter 7 estate

o property belonging to the debtor “as of the date™ the

ongingl Chapter 13 petition was filed. Postpetition wages, by

definition, do not fit that bill.

[16] With this background, we tum to the guestion
presented: What happens to postpetition wages held by a
Chapter 13 trustee at the time the case is converted to Chapter
T? Does the Code require retum of the funds to the debior,
or does 1t require their distribution to creditors? We conclude
that postpetition wages must be returned to the debtor.

[17] By cxcluding postpetition wages from the converted
Chapter T cstate, § 343(0 1 }{A) removes those earnings from
the pool of assets that may be liquidated and distributed
to creditors, Allowing a terminated Chapter 13 trustee 1o
disburse the very same eamings to the very same creditors is
incompatible with that statutory design. We resist attribating
to Congress, after explicitly exempting from Chapeer Ts
liquidation-and-distribution process a debtor’s postpetition
wages, a plan to place these wages in ercditors’ hands another
WaY,

[Chapter 13] estate ax of the date of camversion.” § 345(0)
{2) (emphasis added). Section 348(f)(2) thus penalizes bad-
faith debtors by making their postpetition wages available for
liquidation and distribution to creditors. Conversely, when the
conversion to Chapter 7 is made in good faith, no penalty is
exacted. Shielding a Chapter 7 debtor's postpetition eamings
from creditors enables the “honest but unfortunate debtor™ o
make the “fresh stant™ the Bankruptey Code aims to facilitate,
Marrama, 349 U5, a1 367, 127 5.Ct. 1105 (internal quotation
marks omitted). Bad-faith conversions apart, we find nothing
in the Code denying debtors funds that would have been theirs
had the case procecded under Chapter 7 from the start, In sum,
§ 348() does not say, expressly: On conversion, accumulated
wages go 1o the debtor, But that is the most sensible reading

of what Congress did provide.

[22] 23] Scction 348(c) also informs our ruling that
undistributed postpetition wages must be retumed to the
debtor, That section provides: “Conversion [from Chapter
13 o Chapter 7] terminates the service of [the Chapter 13]
trustee.” A core service provided by a Chapter 13 trustee
is the disbursement of “payments ro creditars.” § 1326(¢)
(emphasis added). The moment a case is converted from
Chapter 13 to Chapter 7, however, the Chapter 13 trustee is
stripped of sulhority to provide thal “service." § 348(e).

124] Section 348(c), of course, docs not require a terminated
trustee to hold sccumulated funds in perpetuity; she must
(as we hold today) return undistributed postpetition wages
to the debtor. Retuming funds to a debtor, however, is not
a Chapter 13 trustee service as is making "paymen[t] to
creditors.” § 1326(c). In this case, illustratively, Chapter
13 trustee Viegeluhn continued to act in that capacity
after her tenure ended. Eight days after the case was
converted to Chapter 7, she filed with the Bankruptey Court
o document titled “Trustee's Recommendations Concerning
Claims,” recommending distnbution of the funds enginally
carmarked for Chase o the remaining sceured creditor and
six of the 13 unsecurcd creditors, Mo, 10=50655 (Bkrcy.
Ct. WD Tex., Nov. 30, 2011), Doc. 34. She then ncted
on that recommendation. She thus provided a Chapter 13
trustee “service,” although barred from doing so by § 348(e).
Returning undistributed wages to the debtor, in contrast,

(18] 1191 200 [21] Section 348(f)(2)s exception fovenders no Chapter 13-authorized “service.”

bad-faith conversions is instructive in this regard. If a debtor
converts in bad faith—for example, by concealing assets in
“unfair manipulation of the bankruptey system,” *1838 Jn
re Siegfried, 219 B.R. 581, 586 (Bkrey.Cr.Colo. 1998)—the
converted Chapter 7 estate “consist[s] of the property of the
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[25] Viegelahn cites two Chapler 13 provisions in support
of her argument that the Bankruptcy Code requires a
terminated Chapter 13 trustee “to distribute undisbursed
funds o creditors.” Brief for Respondent 21. The first, §
1327(a), provides that a confirmed Chagaer 13 plan “bind][s]
the debeor and each creditor.™ The second, § 1326(a)2),
instructs o trustee 1o distribute “payvment[s] in accordance
with the plan,” and that, Viegelahn observes, is just what she
did. But the cited provisions had no force here, for they ceased
to apply once the case was converted to Chapler 7.

[26] [27] When a debtor exercises his statwtory right to
convert, the case is placed under Chapter T's govemnance,
and no Chapter 13 provision holds sway. § 103(i) (“Chapter
13 ... applies only in a case under [that] chapter.”). Harris
having converted the case, the Chapter 13 plan was no longer
“Bind[ing]." § 1327¢a). And Viegelahn, by then the former
Chapter 13 trustee, lacked authority to distribute “payment]s]
in accordance with the plan.” § 1326(a}2); see § 348(e).

*1839 [28] Nor can we credit the suggestion that o
confirmed Chaper 13 plan gives ereditors a vested right to
funds held by a wustee, “[N]o provision in the Bankruptcy
Code classifies any property, including post-petition wages,
as belonging to ereditors.” Michoe! 699 F 3d, at 312-313.

1291 130] Viegelahn alicrmatively urges that o terminated

Chapter 13 trustes’s “duty” to distribute funds to creditors isa
facet of the trustec's obligation 1o “wind up™ the affairs of the
Chapter |3 estate following conversion. Brief for Respondent
25 (intermal quotation marks omitied). The Federal Rules of
Bankruptey Procedure, however, spocify what a terminated
Chapter 13 trustec must do postconversion; (1) she must
turn over records and assets to the Chapter 7 trustee, Rule
1019(43; and (2) she must file 3 report with the United
States bankruptcy trustee, Rule 1019 SHB)ii). Continuing to
distribute funds to creditors pursuant to the defunct Chapter
13 plan is not an suthorized “wind-up” task.

[31] [32] Finally, Viegelahn homes in on a particular
feature of this case. Scction 1327(b) states that “[c]xcept
as otherwise provided in the [Chapter 3] plan .. the
confirmation of a plan vests all of the property of the estate in
the debtor,” Harms' plan “otherwise provided™ It stated that
“[u}pon confirmation of the plan, all property of the estate
shall not vest in the Debto[r], but shall remain as property of
the estate.” App. 31 (emphasis added). That plan language
does not change the outcome here, Harris' wages may have
been “property of the estate™ while his case proceeded under

Chapter |3, but estate property does not become property of
creditors until it is distnbuted 1o them. See Michael, 699 F.3d,
at 313. Moreover, the order confirming Harris' plan provided
that upon conversion to Chapter 7, “[sjuch property as may
revest in the debtor shall 50 revest.™ App. 48, Pursuant to that
provision, property formerly in the Chapter 13 estate that did
not become part of the Chapter 7 estate revested in Harrig;
here, Harris' postpetition wages so revested,

o

The Fifth Circuit expressed concern that debtors would
receive a “windfall” if they could reclaim accumulated wapes
from @ terminated Chapter 13 trustee, 757 F.3d, at 478-481.
As explained, however, sce supra at 1835 - 1836, Chapter
13 is a voluntary proceeding in which debtors endeavor to
discharge their obligations using postpetition carnings that
are off-limits to creditors in a Chapter 7 proceeding. We do
not regard a8 a “windfall™ a debtor's receipt of a fraction of
the wages he carned and would have kept had he filed under
Chapter T in the first place,

[33] We acknowledge the “fortuit[y],” as the Fifth Circuit
called it, that a “debior’s chance of having funds retumed™
is “dependent on the trustee’s speed in distributing the
payments” to crediters. 757 F.3d, st 479, and n. 10, A
trustee whe distributes payments regulasrly may have litthe or
no accumulated wages 1o retum, When a trustee distributes
payments infrequently, on the other hand, a debtor who
converts to Chapter 7 may be entitled to a sizable refund.
These outcomes, however, follow diecctly from Congress'
decisions to shicld postpetition wages from creditors in a
converted Chapter 7 case, § 348(0(1)(A), and 1o give Chapter
13 debiors a right to convert o Chapter 7 “at any time,”
§ 1307(=). Moreover, creditors may gain protection against
the risk of excess accumulations in the hands of Chapler
13 trustees by seeking to include in a Chapter 13 *1840
plan a schedule for regular disbursement of funds the rustee
calleets.

L

For the reasons stated, the judgment of the United Siates
Court of Appeals for the Fifth Circuit is reversed, and the
case is remanded for further proceedings consistent with this
opinion.

It is s ordered.

VWestlawdNext’ © 2015 Thomzsan Reuters, No claim o anair
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135 5.Ct. 1995
Supreme Court of the United States

BANE OF AMERICA, N.A., Petitioner
v,
David B. CAULKETT.
Bank of America, N.A., Petitioner
v
Edelmiro Toledo-Cardona.

Nos. 13-1421,14-163. | Argued
March 24, 2015. | Decided June 1, 2015.

Synopsis

Background: Order was entered by the United Swates
Bankruptiey Court for the Middle District of Florida,
Jennemann, I, allowing Chapter 7 debtor to “strip off”
junior mortgagee’s wholly underwater lien, Junior mortgagec
appealed. The District Court, Gregory A, Presnell, 1.,
affirmed, and mongagee again appealed. The United States
Court of Appeals for the Eleventh Circuit, 566 Fed.Appx.
879, affirmed. In separate case, order was again entered
voiding a junior mortgage licn wholly unsupported by any
equity in property, and the United States Court of Appeals
for the Eleventh Circuit, 556 Fed. Appx. 911, agaim affirmed.
Certiorari was granted,

[Hobding:] The Supreme Court, Justice Thomas, held thas
debtors could not utilize bankruptcy statute providing that lien
is void “[t]e the extent that [it] secures a claim against the
debior that 15 not an allowed secured claim™ in order to “strip
off” junior mortgage liens that were wholly unsupported by
any equity in mongaged property.

Reversed,

Tustices Kennady, Breyer, and Sotomayer joined in opinion
in part.

West Headnotes (3)

111 Bankruptey
#= Licns securing claims not allowed

Chapter 7 debtors could not utilize banknuptey
statute providing that lien is void “[t]o the
extent that [it] secures a claim against the debtor
that 15 not an allowed secured claim”™ in order
1o “strip off”" junior mortgage liens that were
wholly unsupported by any cquity in mortgaged
property over and above amount of senior
mortgage debls; because junior mortgagees held
allowed claims that were each supported by
security interests in morgaged property, they
qualified as “allowed secured claims.” as that
term was used in statute, irregpective of whether
there was any value in montgaged property to
support these security interests, 11 US.CA. §
506(d).

4 Cases that cite this headnote

[2]  Bankruptey

¢= Claims allowable; what constitutes
“elaim.”

Bankruptey

= Summary allowance; necessity for
objection

Claim filed by creditor qualifies as “allowed
claim,” as that term i used in the Bankrupiey
Code, if no interested party objects 1o it, or
if, in case of objection, the bankruptcy court
determines that claim should be allowed. 11
US.CA, § 502,

Cases that cite this keadnote

[3]  Statutes
= Similanty or difference
Court 15 generally reluctant to give the same
words a different meaning when construing
statules,

Cases that cite this headnote

#1996 Syffabus

Respondant debtors each filed for Chapter 7 bankruptey, and
cach owned a house cncumbered with a senior mongage
lien and a junior mortgage lien, the latter held by petitioner
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bank. Because the amount owed on cach scnior morigage
is greater than each house’s current market value, the bank
would receive nothing if the propertics were sold today.
The junior morigage liens were thus wholly underwater. The
debtors sought to veid their junior mortgage liens under § 506
of the Bankruptey Code, which provides, “To the extent that
4 lien secures a claim against the debtor that 15 not an allowed
secured claim, such lien is void.™ |1 U.S.C. § 506{d). In cach
case, the Bankruptey Court granted the motion, and both the
District Court and the Eleventh Circuit affirmed.

Held : A debtor in a Chapter 7 bankmptcy procceding may
not void a junior mortgage lien under § 506{d) when the debt
owed on a senior mortgage lien exceeds the current value
of the collaeral if the creditor's claim is both secured by a
*1997 lien and allowed under § 502 of the Bankruptey Code.
Pp. 1998 - 2001,

(&) The debtors here prevail only if the bank's claims are
“not ... allowed secured claim{s].” The partics do not dispute
that the bank's claims are “allowed™ under the Code. Instead,
the deblors argue that the bank's claims are not “secured”
because § 506{a) 1) provides thar “[aln allowed claim .., is
a secured claim to the cxtent of the value of such creditor's
intercst in ... such property™ and “an unsccured claim to the
extent that the value of such creditor's interest ... is less than
the amount of such allowed claim.” Because the value of
the bank's interest here i 2ero, a straightforward reading of
the statute would seem o favor the debors. This Court’s
construction of § 506{d)'s term “secured claim™ in Devesmp
v. Timm, 502 LS. 410, 112 S.Cu 773, 116 L.Ed.2d 903,
however, forecloses that reading and resolves the guestion
presented here, In declining 1o permit a Chapter 7 debtor to
“strip down" a pamially underwater lien under § 506(d) to
the valwe of the collateral, the Count in Dewsnup concheded
that an allowed claim “secured by a lien with recourse to the
underlying collateral ... does not come within the scope of §
S06{d)." I, ot 415, 112 S.C0 773, Thus, under Dewsmup. a
“secured claim” is a claim supported by a security interest
in property, regardiess of whether the value of that property
would be sufficient to cover the claim. Pp. 1998 - 1999,

(b) This Court declines to limit Dewsmup o partially
underwater ligns, Dewsnup s defimtion did ot depend
on such a distinction, Nor is this distinction supportod
by Nobelman v, American Savings Bank, 508 U5, 324,
113 S.Cu 2106, 124 L.Ed2d 228, which addressed the
interaction between the meaning of the term “secured
claim”™ in § 506{a)--a defimtion that Dewsenp declined

setlawiNed’ 1 2015 Thomson Reuters, Mo daim 1o angir

1o use for purposes of § 506{d}—and an entircly scparate
provision, § 1322(b}(2). See 508 U.S, at 327-332, 113
5.0t 2106, Finally, the debtors’ suggestion that the historical
and policy concems that motivated the Count in Dewsnup
do not apply in the context of wholly underwater liens is
an insufficient justification for giving the term “secured
claim™ a different definition depending on the value of the
coltateral, Ultimartely, the debtors’ proposed distinction would
do nothing to vindicate § 306(d)'s original meaning and would
leave an odd staatory framework in its place. Pp. 1999 -
2001.

Mo, 13-1421, 566 Fed Appx. 879, and No. 14-163, 556
Fed.Appx. 911, reversed and remanded.

THOMAS, 1., delivered the epinion of the Court, in which
ROBERTS, C.I., and SCALIA, GINSBURG, ALITO, und
KAGAN, I1., joincd, and in which KENNEDY, BREYER,
and SOTOMAYOR, I1., joined execept as to the footnote,

Attorneys and Law Firms
Danielle Spinelli, Washington, DC, for Petitioner.
Stephanos Bibas, Philadelphia, PA, for Respondents.

Seth P, Waxman, Craig Goldiblatt, Daniclle Spinelli, Counsel
of Record, Sonya L. Lebsack, Isley M. Gostin, Wilmer
Cutler Pickering Hale and Dorr LLP, Washington, DC, for
Petitioner,

David J. Volk, Volk Law Offices, P.A., Melboumne, FL,
Kelley M. Petry, Kelley M. Petry, Tampa, FL, Stephanos
Bibas, Counsel of Record, James A. Feldman, Nancy
Bregstein Gordon, University of Pennsylvania Law School,
Supreme Court Clinic, Philadelphia, PA, for Respondents.

Opinion
Justice THOMAS delivered the opinion of the Court. ©

Section 506(d) of the Bankruptey Code allows a debtor 1o
void a licn on his property “[t]o-the extent that [the] lien
sccures a claim against the debior that is not an allowed
secured clam.™ 11 US.C. § 506{d}. These consolidated
cages present the question whether a deblor in a Chapter 7
bankruptcy proceeding may void a junior mongage under §
S506(d) when the debt owed on 2 senior montgage exceeds
the present value of the property. We held that a debtor may

al U.S. Governmant Works 2
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not, and we therefore reverse (he judgments of the Court of
Appeals,

The facts in these consolidated cases are largely the same. The
debtors, respondents David Caulkert and Edetmiro Toledo-
Cardona, each have two mortgage liens on their respective
houses. Petitioner Bank of America (Bank) holds the junior
mortgage licn fe, the morgage lien subordinate 1o the
other mortgage lien—on each home. The amount owed on
cach debtor's senior mortgage lien is greater than each home's
current market value, The Bank’s junior mortgage liens are
thus wholly underwater: becausc cach home ks worth less than
the amount the deblor owes on the senior mortgage, the Bank
would receive noahing if the properties were sold today,

In 2013, the debtors cach filed for Chapter 7 bankruptey. In
their respective bankruptey proceedings, they moved to “strip
off"—or void—the junior mortgage licns under § 506(d) of
the Bankruptcy Code. In each case, the Bankruptey Court
granted the motion, and both the District Count and the
Court of Appeals for the Eleventh Circuit affirmed. In re
Caulkers, 566 Fed.Appx. 879 (2014) (per curiam ); In re
Toledo—Cardona, 556 Fed Appx. 911 (2014) (per curlam ).
The Eleventh Circuit explained that it was bound by Circuit
precedent holding that § S06{d) allews debtors to void a
wholly underaater morigage lien,

We granted certiorari, 574 LS, ——, 135 5.Cu. 677, 190

L.Ed.2d 388 (2014}, and now reverse the judgments of the
Eleventh Cireuir

1] [2] Scction 506(d) provides, “To the extent that

a lien sccures a claim against the debtor that is not an
alfowed secured claim, such lien iz void.” (Emphasis added.)
Accordingly, § 506(d) permits the debtors here to strip off
the Bank's junior mortgages only if the Bank's “claim™—
generally, its right to repayment from the debtors, § 101(5)
—is “not an allowed secured claim.” Subject o some
exceptions not relevant here, a claim filed by a creditor is
deemed “allowed” under § 502 if no interested party objects
or if, in the case of an objection, the Bankruptcy Courn
determines that the claim should be allowed under the Code.
§& 502{a){b). The partics agree that the Bank's claims meet

Westlawhext” & 2015 Thomson Reuters. Mo claim to ornigl

this requirement. They disagree, however, over whether the
Bank's claims are “secured™ within the meaning of § 5064d}.

The Code suggests that the Bank's claims are not secured.
Scction 506{a)1) provides that “[a]n allowed claim of a
ercditor secured by a lien on property .., is a secured clainm
to the extent of the value of such creditor's interest in ... such
property,” *1999 and “an prsecwred claim 1o the extent that
the value of such creditor's interest ... i3 less than the amount
of such allowed claim.”™ (Emphasis added.) In other wonds,
if the value of a creditor’s interest in the property is zero—
as i the case here—his claim cannot be a “secured claim”
within the meaning of § 306{a), And given that these identical
words are later used in the same section of the same Act

& S06(d}—one would think this “presents a classic case
for application of the normal rule of statutory construction
that identical words used in different paris of the same act
are intended to have the same meaning.” Desert Palace, fne.
v. Costa, 539 1S, 90, 101, 123 S.C 2148, 156 L.Ed.2d
B4 (2003) (internal quotation marks omitted). Under that
straightforward reading of the statute, the deblors would be
able 1o void the Bank's claims,

Unfortunately for the debtors, this Court has already adopted
a construction of the term “sceured claim™ in § 506(d)
that forecloses this textual analysis, See Dewsmp v, Tinm,
502 ULS. 410, 112 5.Cc 773, 116 L.Ed.2d 903 (1992). In
Dewsnup, the Court confronted a situation in which a Chapter
7 debtor wanted o * *strip down® "—or reduce—a partially
underwater licn under § 306(d) to the value of the collateral.
Id, at412-413, 112 5.C 773. Specifically, she sought, under
§ 306{d), 1o reduce her debt of approximately $120,000 to the
value of the collaternl securing her debt at that time (539,000),
Id, ot 413, 112 5.Cr. 773, Relying on the statutory definition
of * *allowed secured claim” ™ in & 506(a), she contended that
ber creditors’ claim was “secured only 1o the extent of the
Judicially determined value of the real property on which the
lien [oeals fived.” Ad. ot 414, 112 5.Ce 773,

The Court rejected her argument. Rather than apply the
statutory definition of “secured claim™ in § 506(a), the Court
reasoned that the term “secured™ in § 506(d) contained
an ambiguity because the self-interested parties before it
disagreed over the term's meaning. [, at 416, 420, 112 8.Ct,
773, Relying on policy considerations and its understanding
of pre-Code practice, the Coun concluded that ifa elaim “has
been “allowed’ pursuant to § 502 of the Code and is secured
by a lien with recourse to the underying collateral, it does
nat come within the scope of § 306(d)." /4, at 415, 112 5.Ct

i LS, Governmant Works 3
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162 LEd 2d 52, B3 USLW 4375, 61 Bankr.CLDec, 31, Bankr, L. Rep. P 82,807,..

773; see id,, at 417-420, 112 5,Cr. 773, It therefore held that
the debtor could not strip down the ereditors' lien to the value
of the property under § S06{d) “because [the creditors’] claim
[wa]s secured by a lien and ha[d] been fully allowed pursuant
0§ 502" Id, at 417, 112 5.C1 773, In other words, Dewsnup
defined the term “sccured claim™ in § 506{d} to mean a claam
supporied by a security interest in property, regardless of
whether the value of that property would be sufficient to cover
the ¢laim. Under this definition, § 306{d)'s function is reduced
o “voiding o lien whenever a claim securcd by the lien itself
has not been allowed.” fd. at 416, 112 5.Cr. 773,

Dewsnup ‘s construction of “secured claim™ resolves the
question presented here, Dewsnup construed the wom
“gecured claim” in § 506(d) to include any claim “secured by
a lien and .., fully allowed pursuant to § 302" fd., ar 417, 112
5.0t 773, Because the Bank's claims here are both secured by
liens and allowed under § 502, they cannot be voided under
the definition given 1o the term “allowed secured claim™ by
Dewsnup,

The debtors do not ask us 1o overrule *2000 Dew.inu'p,T
but instead request that we limit that decision 1o partially—
as opposed to wholly—underwater liens. We decline to adopt
this distinction. The debtors offer soveral reasone why we
should cabin Dewsnup in this manner, but none of them is
compelling.

Tao start, the debtors rely on language in Dewsrup stating that
the Court was net addressing “all possible fact simations,”
but wazs instead “allow{ing] other facts to await their legal
resolution on another day.” fdl, at 416417, 112 5.Cu 773,
Bunt this diselaimer provides an insufficient foundation for the
debtors' proposed distinction. Dewsanp considered several
possible definitions of the term “secured claim™ in § S06(d).
Sec fd, at 414416, 112 5.Ct 773, The definition it sertled
on—that a claim is “secured” if it is "secured by a lien™ and
“has been fully allowed pursuant to § 302" &d, a1 417, 112
8.Ct. 773—docs not depend on whether a lien is partially or
wholly underwater. Whatever the Court's hedging language
meant, it does not provide a reason to limit Dewsnup in the
manner the deblors proposc.

The debtors next contend that the term “secured claim” in

§ 506(d) eould be redefined as any claim that is backed
by collateral with seume value, Embracing this reading of

WastiavNext © 2015 Thomson Reuters. No claim o odig

ial LS. Govemmant Works

& 506(d), however, would give the term “allowed securcd
claim™ in § 506{d} a different meaning than its statutory
definition in § 506(a). We refuse to adopt this artificial
definition.

Mor do we think Nobelran v American Savings Bank, 508
1.5, 324, 113 5.Ct. 2106, 124 L.Ed.2d 228 (1993), supports
the debtors' propoged distinction. Nobelman said nothing
about the meaning of the term “sccured claim™ in § 506(d).
Instcad, it addressed the interaction between the meaning of
the term “secured claim™ in § 50d(a) and an entirely scparate
provision, § 1322(b)(2). See 508 115, ar 337-332, 113 5.C0.
2106, Nobelman offers no guidance on the question presented
in these cases because the Court in Dewsmnp already declined
to apply the definition in § 306(a) to the phrase “secured
claim™ in § 306(d).

[3] The debtors alternatively urge us 1o limit Dewsnng 's
definition 1o the facts of that case because the historical and
policy concems that motivated the Court do not apply in
the context of wholly underwater liens. Whether or not that
proposition is true, it is an insufficient justification for giving
the term “sccured claim™ in § 506(d) a different definition
depending on the value of the collateral. We are generlly
reluctant to give the “same words a differemt meaning™ when
construing statutes, Pasguanting v, United *2001 States,
544 LS. 340 358, 125 S.Cu 1766, 161 L.Ed.2d 619 (2005)
{internal quotation marks omitted), and we decline to do so
here based on policy arguments.

Ultimately, embracing the deblors' distinetion would not
vindicate § S06(dys original meaning, and it would leave
an odd statutory framework in it place, Under the debeors’
approach, if a court valued the collateral at one dollar more
than the amount of a senior lien, the debtor could not strip
down a junier lien under Dewsmip, but if it valued the
property at one dollar less, the deblor could strip off the
entire junior lien. Given the constantly shifting value of
real propenty, this reading could lead to arbitrary results.
Te be sure, the Code engages in ling-drawing elsewhere,
and sometimes a dollar's differcnce will have a significant
impact on bankruptcy proceedings. See, e.g.. § TOT(bNZHA)
(i) (presumption of abuse of provisions of Chapler 7 triggered
if debtor's projected disposable income over the next five
years is 312,475). But these lines were ¢t by Congress, not
thiz Court. There is scant support for the view that § 506{d)
applies differently depending on whether a lien was partially
or whelly underwater, Even if Dewsnup were deemed not to

I



AMERICAN BANKRUPTCY INSTITUTE

Bank of America, N.A, v. Caulkett, 135 5.Ct. 1995 (2015)

192 L.Ed 2d 52, 83 USLW 4379, 61 Bankr.C1L0wec. 31, Bankr. L. Rep. P 82.B07...

reflect the correct meaning of § 506(d}, the deblors’ solution
would not either,

The reasoning of Dewsnup dictates that a deibtor in a Chapter
7 bankrupicy proceeding may not void a junior mortgage lien
under § 506{d} when the debt owed on a semior mortgage
lien exceeds the current value of the collateral. The debtors
here have not asked us 0 ovemule Dewsmip, and we decline
to adopt the artificial distinction they propose instead, We

remand the cases for further proceedings consistent with this
opinion.

It is 50 ardered,

All Citations

135 5.Cu 1995, 192 L.Ed.2d 52, B3 USLW 4379, 61
Bankr.Cr.Dec. 31, Bankr. L. Rep. P 82,807, 15 Cal. Daily
Op. Serv, 5437, 2015 Daily Journal DLAR. 5907, 25 Fla, L.
Weekly Fed. § 298

therefore reverse the judgments of the Court of Appcals and

Footnoles 3

ol The syllabus constitules no part of the opinion of the Court bul has been prepared by the Reporier of Decisions for the
convanience of the reader. See United States v. Detrod Timber & Lumber Co., 200 US. 321, 337, 26 5.0 282, 50
L.Ed. 480,

. Justice KENNEDY, Justice BREYER, and Justice SOTOMAYOR join this opinion, except as to the footnote.

1‘ From its inception, Dewsnup v. Timvm, 502 U5, 410, 112 3.1, 773, 116 L.Ed.2d 903 (1992), has bean the larget of
criticism. Sea, a.g., i, at 420436, 112 5.Ct. 773 (SCALIA, J., dissenting); in re Woolsey, 696 F.3d 1266, 1273-1274,
1278 (C.A. 10 2012); in re Dever, 164 B R. 132, 138, 145 (Bkricy. CLC.D.Cal 1584); Carlson, Bifurcation of Undersecured
Claims in Bankruptey, T0 Am. Bankr, L. J. 1, 12-20 (1986); Ponoroff & Knippenberg, The Immeovable Object Viersus the
Iresistible Foroe: Rethinking the Retationship Between Secured Credit and Bankruptcy Policy, 55 Mich, L, Rev, Z234,
23052307 (1997); see also Bank of America MNal. Trugt and Sav. Assn. v. 203 North LaSalle Street Parinership, 526
U.S. 434, 483, and n. 3, 119 5,01 1411, 143 L.Ed.2d 807 (1999) (THOMAS, J., concurring in judgment} (collecting cases
and observing that "[tlhe methodclogical confusion created by Dewsnup has enshrouded both the Courts of Appeals
and ... Bankruptcy Courls™). Despite this crilicism, the deblors have repeatedly insisted that they are not asking us to

overrule Dewsnup.
End of Documant £ 2015 Thomson Raulers. No claim o orginal U.S. Govermimant YWorks
fastiraext © 2015 Thamzan Reuters. Mo claim lo orginal U5, Government Works. 5
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=85 F.ad 1161
United States Court of Appeals,
Seventh Circuit.

In re Edward J. PAJIAN, Debtor-Appellant.

No.14-z052. | Argued Oct.
27, 2004. | Decided May 11, 2015.

Svnopsis

Background: Chapter 13 debtor objected to untimely proofs
of secured and unsecured claims filed by mongage lender,
Tiee United States Bankruptey Court for the Northern District
of lllinois, Donald R, Cassling, 1., 508 B.R. 708, overruled
objection as to secured portion of claim. Objector appealed.

Holdings: The Count of Appeals, Wood, Chief Judge, held
that:

[1] as a manter of first impression, 90 -day dendline specified
in Bankruptcy Rule for filing proofs of claim applied to
secured and unsecured creditors, and

[2] morgage lender's claim for secured debt was barred from
inclusion in confirmed Chapter 13 plan.

Reversed and remanded.

West Headnotes (4)

11 Bankruptecy
w= MWecessity of Filing; Effect of Failure
Bankruptcy
w= Secured tlaims
Bankruptcy
%= Effect 48 1o Securities and Licns
While all creditors, securcd and unsecured,
must file a proof of claim in order w0
receive distributions in Chapter 13 banknuptey
proceedings, o secured creditor who fails 1o
do so can still enforce its lien through a
foreclosure action, even after the debtor receives
a discharge. 11 US.CA. § 502(a);, Fed Rules
Bankr.Proc.Rule 3021, 11 US.C.A

tlasMext 5 2015 Thomsan Reutars, No claim to anning

12]

131

141

Cazes that cite this headnote

Bankruptey

= Administrative claims;, request for payment
Bankruptey

= Effect as to Secunitics and Liens
A secured creditor's lien is largely unaffected
by a bankruptcy discharge in a Chapter 13
proceeding, regardless of whether the creditor
filkd 2 proof of claim in the bankruptey
proceedings. 11 US.C.A, § 502(a); Fed.Rules
Bankr.Proc.Rule 3021, 11 US.C.A.

Cases that cite this headnote

Bankruptey

w= Time for Filing

Winety-day deadline specified in Bankruptey
Rule for filing proofs of claim applicd 10
secured and unsecured creditors wishing to
receive distributions in bankrupicy proceedings;
rule applied 1o any proof: of claim, did
not distinguish between claims of secured or
unsecurcd creditors, mentioned both claims and
unsecured claims, and Bankrupicy Code defined
claim as including both secured and unsecured
claims, which was adopted by Bankruptcy
Rules. 11 US.CA. § I0I(5A); FedRules
Bankr Proc. Rules 3002(c), 9001, 11 US.CA.

Cazes that cite this headnote

Bankruptey

= Secured claima

Bankrupley

= Mortgages in general

Morigage lender's claim for secured debt was
barred from inclusion in confirmed Chapter
13 plan, where lender filed its claim after
the 90-day deadline specified in Bankruptey
Rule. Fed.Rules Bankr.Proc.Rule 300Z{c), 11
UB.CA.

Cases that cite this beadnote
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Attorneys and Law Firms

*1161 Robert V. Schaller, Schaller Law Firm, Oak Brook,
1L, for Debtor- Appellant,

Before WOOD, Chief Judge, and EASTERBROOK and
WILLIAMS, Circuit Judges.

Opinion
WOOD, Chief Judge.

After Edward Pajian filed for bankruptey, Lisle Savings
Bank, onc of Pajian's creditors, filed a proof of claim in the
bankruptcy court. This is standard procedure, but there was
a hiccup: the Bank missed the bankrupicy court's deadline
for filing such proofs by several months, The court had
set the deadline in accordance with *1162 Federal Rule
of Bankrupicy Procedure 3002(c), which requires creditors
to file proofs of claim within 90 days of the date set for
the meeting of the debtor's ereditors. The Bank excused its
tardiness with the argument that Rule 3002(c) applies only o
unsccured creditors; as a secured creditor, it asserted, it was
entitled to file o proof of claim at any tme, at least until plan
confirmation. The bankruptcy court agreed with the Bank and
overnuled Pajian's objection to the Bank's claim. We now
reverse that decision and hold that a secured creditor must file
its proof of claim by the 90-day deadline specified by Rule
3002re).

Edward Pajian filed a voluntary Chapter 13 bankruptecy
petition on June 25, 2013, The bankruptcy court clerk
mailed a “Notice of Chapter 13 Bankruptcy Case, Mecting
of Creditors, & Deadlines™ 1o Pajian’s creditors, including
Lisle Savings Bank. The notice instructed nen-governmental
creditors to file all proofs of claim by October 15, 2013, 90
days after the date set for the meeting of Pajian's creditors.
Sec FED. R. BANKR. P, 3002(c). Missing the deadline by
more than three momths, the Bank filed a preof of claim
for 533047212 on January 21, 20014, Its claim covered
two debts, Ome was o secured debt for the first mongage
on a commercial propeny located m Lisle, llinois; Pajian
owned a onc-half interest in the propenly. The second was
an unsccured debt for a deficiency judgment resulting from
a state foreclosure proceeding on a residential property in
Maperville, 1ingas,

The bankrupicy coun docketed the Bank's claim as Claim
Mo, 5, Pajian filed an objection to the claim, arguing that it
was barred from inclusion in his Chapter 13 plan because
the Bank had missed the deadline imposed by Rule 3002{c).
The Bank countered with three arguments: 1) that a secuned
creditor does not need to file a proof of claim in order
to secure distributions under a Chapter 13 plan, 2) that o
pleading it had submitted to the count before the deadline
amounted to an “informal™ proof of claim, and 3) that the
Rule 3002(c) deadline is inapplicable to secured claims. The
bankruptey count rejected the first and second arguments but
accepied the third, concluding that a secured creditor secking
distribution under a debtor's plan need only file a proof of
¢laim before the plan's confirmation. The court thus susiained
Pajian’s objection with respect to the unsecured portion of the
claim, but overruled his objection as to the secured portion
and deemed that latter portion allowed (in the amount of
5233,229.68). Pajian took a direct appeal to this court to
contest the bankruptey court's decision to allow the securcd
portion of the claim.

The bankruptcy court had jurisdiction owver this matter
pursuant to 28 U.S.C. § 157, which permits bankruptcy
courts to hear and determine “core proceedings,” such as an
objection to a proof of claim. See 28 ULS.C. § 157(b)1), (b)
(2¥B). We have jurisdiction to hear this direct appeal from
the bankruptey court by vinue of 28 US.C. § 158(dN2NA),
which allows courts of appeals to hear appeals of bankruptcy
court orders when, among other things, the order involves "a
question of law as to which there is no controlling decision,”
“a question of law requiring resolution of conflicting
decizions,” or “a matter of public importance.”™ 28 US.C.
§ 15B{dM2WANIN-(i)). The bankruptcy court certified that
Pajian’s appeal met these requirements; we agreed with that
assessment and granted Pajion’s request 1o take a dincct
appcal. The appeal raises a legal question that requires this
court to break new ground and resolve conflicting decisions
among bankruptey courts. ltalso involves a matter *1163 of
public imponance because this issue has becn a thom in the
side of many Chapler 13 cases involving secured creditors.
As this appeal involves only an issue of law, we review the
bankruptcy court's decision de nove. Adams v Adams, 738
F.3d 861, B6d—65 {Tth Cir.2013)

Chapaer 13 of the Bapkruptey Code allows debtors to retain
some assets and pay off their debts with future income. See

viet © 2015 Thomeon Reufers MNo claim (9 orls
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11 U.S.C. § 1322, The debtor makes regular payments 1o &
trustes pursuant 1o a plan that the debtor must file, Sec id §§
1321-1322. After the bankruptcy count confirms the plan, the
trustce begins to distribute payments to creditors, as specificd
in the debtor's plan. See FED. R. BANKE.P. 3021, Once the
debtor makes all of the payments required by the plan, the
banknuptey court discharges most of the debtor's remaining
debts. See 11 US.C. § 1328(a).

1] 2] A creditor must file a proof of claim in order

to participate in Chapter 13 plan distributions. See FED.
R. BANKRP, 3021 (permitting distribution to ecreditors
*whose claims have been allowed™); 11 US.C, § 502(x)
(providing that a claim is “deemed allowed” when a proofl
of claim is filed under section 301}, see also fn re Brisco,
486 B.R. 422, 430 (Bankr N.D.IL2013Y; In re Sirong, 203
B.R. 105, 112 (Bankr.N.D:IIL1996). But while all creditors
—agecured and unsecured—must file 8 proof of claim in
order to receive distributions, a secured creditar who fails
to do so can still cnforee its lien through o foreclosure
action, even after the debtor receives a discharge, See Jn re
Penrod, 50F 3d 459, 461-62(Tth Cir. 1995). [n caher words, a
secured creditor’s lien is largely unaffected by the bankruptcy
discharge, regardless of whether the creditor filed a proof of
laim. (As we noted in Penrod, there can be practical effects
on the secured creditor that might induce it to participate in
the bankruptey, but they de not affcet the issuc before us.)

A debtor may object—and a court must disallow the claim
—if the creditor's proof of claim is not timely filed, See
11 US.C. § 502a), (bX9). Federal Rule of Bankruptcy
Procedure 3002(c) notes that s proof of claim is tmely filed
if it is filed not later than 90 days after the first date set
for the meeting of creditors,” This subsection mentions six
exceplions to the 90-day deadline, but none is relevant here.

The issue before us is whether Rule 3002(c)'s deadline
applies o alf creditors or merely wweenred ones. The
Bank grgucs, and the bankruptcy court held, that the Rule
applies only to unsecured creditors. While the language
of Rule 3002(ch at first appears to contradict this holding,
reading Rule 3002 as a whole muddies the water a bit.
Rule 3002's first subsection, which requires the (iling of a
proof of claim or interest, applies specifically 1o unsecured
creditors and docs not mention secured creditors, Sce FED.
R, BANKR.P. 3002{a) (“An unsecured creditor or an equity
security holder must file a proof of claim or interest for the
claim or interest to be allowed.™). In fact, Rule 3002 never
expressly refers to “secured creditors.” This omission has

VastlzaMNedt © 2015 Thamsan Rauters, Mo claim 0 o

led some to conclude that Rule 3002 in its entirety concems
only unsecured creditors. Bankruptey counts have come to
conflicting conclusions on the issue. Compare fr re Dumain,
492 B.R. 140, 148-49 (Bankr.5.D.K.Y.2013) (Rule 3002(c)
deadline applics to all creditors), and fn re Demels, 230 B.R.
244, 246-54 (Bankr,[),N.11999) (same), with Jn re Mehl,
Mo, 4-E5570, 2005 WL 2806676, at *2-3 (Bankr.C.D.IIL
Ot 25, 2005) (secured creditors need not comply with the
deadline, although there may be some point after which they
cannot file a proof *1164 of claim), and Srreng, 203 B.R.
at 112-13 (Rule 3002(c) deadline docs not apply to secured
creditors),

[3] Woe think the better interpretation is that all creditors
—unsecured and secured alike-—-are bound by the Rule
3002(c) deadline. Subsection (¢) on its face applies to any
“proof of claim™; it docs not distinguish between the claims
of secured and unsecured creditors. The Bankrupicy Code
defines “claim™ as including both secured and unsecured
cluims, see 11 US.C. § 101(3KA) ( “claim™ includes “right
to payment, whether or not such right is ... secured, or
unsecured™), and the Bankruptcy Rules have adopted this
definition. See FED. R. BANKR.P. 9001 (incorporating
§ 101's definitions). Further, Rule 3002(c) mentions both
Yclaim(s]" and “unsecured claim{s].” Compare FED. H.
BANKR.P. 3002{c)(3) (excepting from the 90-day deadline
“[a]n unsccured claim which ariscs in favor of an entity ..™),
with FED. R. BANKR.P. 3002{c){4) (excepting from the
deadline *[a] claim arising from the rejection of an executory
contract .."). See also FED. R, BANKR.P. 3012 (using
the term “secured claim™). The use of both terms in Rule
3002 suppests that the drafiers knew how to distinguish
between all claims and smsecured claims. That they did not
specifically mention wsecnred claims when setting forth the
S—day deadline in subsection (c) thus strongly implics that
the deadline encompasses all claims (unless one of the six
enumerated exceptions applies).

We recognize that subsection (a) is limited to unsccured
creditors, but that fact docs not undermine our conclusion,
Subscction (a) deals with a different topic from the one
addressed in subsection (c): the requirement to file a proof of
claim so that the claim will be allowed. And it makes sense for
subsection (a) W cover only unsecused claims. Ifan unsceeured
creditor does nat file a proof of claim, it will not share in
the recovery authorized under the plan and its claim will be
dizcharged in bankrupacy. The same does not apply to secured
creditors; secured debts are non-dischargeable, and secured
creditors can enforce their liens even if they do not participate
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in the debtors Chapter 13 plan. Subscction (a) is thus about
wiho muest file in order to colleet on debts. There is no reason
wiy its limitation to unsecurcd creditors should carry over to
subsection (¢).

Principles of sound judicial administration support this result.
Requiting all creditors to file claims by the same date allows
the debtor to craft and finalize a Chapter 13 plan without the
concem that other creditors might swoop in at the last minute
and upend a carefully constructed repayment schedule. 1F we
held otherwise, secured creditors could wreak havoe on the
ability of the debtor and the bankrupicy court to assemble and
approve an effective plan, Each tandy filing from a secured
creditor would likely require the debtor to file a modified
plan, which would have to be served on all interested partics
and considered by the court, All this would often fead to
disruptive delays in plan confirmation hearings and would
ultimately hinder the bankruptcy count's ability (o manage
its docket. The bankrupicy court in the present case was
concemed that a contrary conclusion might be inconsistent
with this court's decisions in Ernst & Yowrg LLP v Baker
O'Neal Holdings, Inc., 304 F.3d 753 (Tth Cir. 2002}, and Adair
w. Shermman, 230 F.3d 890 (Tih Cir.200d). But those cases
presented a different problem: whether a secured ereditor is
entitled to unravel a confirmed plan by an offer of proof
after confirmation, when the bankruptcy court has retaimed
Jjurisdiction to adjudicate remaining controversies. Here, we
are grappling with the application *1165 of Rule 3002,
where a segured party files its offer of proof affer the Rule
3002 deadline but before plan confirmation.

Finally, the recent proposal of the 1.5, Judicial Conference’s
Advisory Committee on Bankrupicy Rules to amend Rule
3002(a) supports our conclusion here. The Committee has

End of Decumant

WestiawMNext £ 2015 Thomson Reuters. No claim to orig

recommended a clarification of this subsection so that it is
gvident that secured creditors, along with unsecured creditors,
must file a proof of claim in order for their elaims o be
allowed. See COMMITTEE ON RULES OF PRACTICE
AND PROCEDURE OF THE JUDICIAL CONFERENCE
OF THE UNITED STATES, PRELIMINARY. DRAFT
OF PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE, BANKRUPTCY, CIVIL, AND
CRIMINAL PROCEDURE 108 (Aug. 2014). The proposal
also makes cxplicit that a secured creditor’s failure to file
a proof of claim does not void the creditor’s lien, This
amendment would remove all doubd that Rule 3002, including
subsection (c)'s deadline, applics 1o secured creditors, In so
doing, it would resolve the conflict among the bankrupicy
courts in the manner we have found is most consistent with
the Rules taken as a whole.

[4] The deadline for filing a proof of claim in Federal

Rule of Bankruptey Procedure 3002(c) applies to all claims,
including those of secured creditors. Because Lisle Savings
Bank filed its proof of claim after the Rule 3002(c) deadline,
the bankruptcy court should have disallowed the secured
portion of the Bank's claim, We therefore REVERSE the
order of the bankruptcy court overruling Pajian’s objection to
the securcd portion of the claim and REMAND for further
proceedings consistent with this decision.

All Citations

TE5F.3d 1161
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72 Colliar Bankr.Cas.2d 1565, Bankr. L, Rep. P 62,756

775 F.ad 8n
United States Court of Appeals,
Seventh Circuit.

In re Leonard D, BRONE, Debtor,
John M, Cirilli, Trustee, Plaintiff-
Appelles/Cross—Appellant,

V.

Leonard D Bronk, Defendant-
Appellant/Cross—Appellee,

Nos. 13-1516, 13-1123. | Argued
Sept.19,2013. | Decided Jan. 5, 2015.

Synopsis

Background: Trusiee objected to debtor's pre-bankruptey
conversion of noncXempt assets (o cxempt asscts. The
bankruptey court denied claimed exemption for debtor's
college savings accounts, but found that annuity was fully
exempt as retirement benefit. The United States District
Court for the Western District of Wisconsin, William M.
Conley, Chief Judge, affirmed in part and remanded for
additional fact-finding with regard to anmuity. On remand, the
bankmuptey judge again held that annuity was fully exempt
as retirement benefit, and entered nmew judgment. Debtor
appealed. The district court issued summary order denying
the appeal. Parties appealed.

Holdings: The Court of Appeals, Sykes, Circuit Judge, held
that:

[I] on question of first impression, @ general exemption
applics 1o an account owner's interest in a qualified college
savings account under Wisconsin law, and

[2] trustee waived argument that deblor's annuity with death
benefit did not comply with Internal Revenue Code as
reguired by Wisconsin's exemption statute that protected
certain retirement benefits,

Affipmed in pant and reversed in part.

West Headnotes (6)

121

131

141

151

Bankruptcy

w= Scope of review in general
As a pgeneral rule, an appeal from a final
judgment allows the appellant to challenge any
interlocutory actions by the district court along
the way toward that final judgment.

Cases that cite this headnote

Exemptions

= Specific exemptions in general

Wisconsin  statuory  exemption for  state-
qualified college savings accounts was nol
ambiguous, and thus resort to  legislative
history and search for guidance from
other aates was not necessary;  although
enabling statute contained beneficiary-specific
cxemption, peneral exemption for college
savings accounts could not be limited to
bencficiary’s interest in account because it was
separately protected. W.S.A, 16,641, B15.18(3)
()

Cazes that cite this headnote

Statules

w= What constitutes ambiguity. how
determined
The test for statutory ambiguity in Wisconsin
looks to whether the statutory language
reasonably gives rise 1o different meanings.

Cascs that cite this headnote

Statutes
»= Superfluousness

Under Wisconsin law, statutory language is read
where possible to give reasonable effect to every
word, in order to avoid surplusage.

Cases that cite this beadnote

Exemptions
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w= Specific cxemptions in general

Under Wisconsin law, a gencral exemption
applies 10 an account owner's inlerest in
o qualified college savings account. W.5.A,
16641, B15.18(3)p).

Cascs that cite this headnote

[6] Bankruptcy
= Presentation of grounds for review

Trustee waived argument that debtor could
net claim full exemption because its anmuity
with death benefit Jdid not comply with
Internal  Revenue Code as  required by
Wisconsin's cxemption statute that protected
cortain retirement benefits, since trustee raised
issue for the first time in the district court, and
cven then simply asserted that annuity was not
tax qualified without developing an argumont.
W.S.A. 8151803000

1 Cases that cite this headnote

Amntorneys and Law Firms

*§72 Jarcd C. Redficld, Avomey, Redfield Law Offices,
Stevens Poim, W, for Debror, Defendanti-AppeltamtiCross
Appellee,

John M. Cirilli, Rhinelander, W1, pro se.

Claire Ann Resop, Aterney, Steinhilber Swanson & Resop,
Madison, WT, for Plamuff=Appellee/Cross-Appellant,

Before MANION, KANNE, and SYKES, Circuit Judges.
Opinion
SYKES, Circuit Judge,

This bankruptcy appeal raises two questions of first
impression under & Wisconsin statute that permits resident
debtors to shicld ecrtain property from execution by creditors.
See generally 11 US.C. § 52Xb); WIS. 5TAT. § 815.13.
The first gquestion concems the scope of the statutory
exemption for state-qualified college savings accounts. See
WIS, STAT. § B15.18(3)(p) (exempling “[a]n interest in a
college savings account under 5. 16.6417). The bankrupicy
Judge read the statute narrowly 1o cover only the interest of

Yestlawie © 2015 Thomson Reuters. No ciaim o engina

nal Lk

account bemeficiaries, not necount owners, and refused to
allow the debtor to exempt from his bankruptcy estate five
college savings accounts he had established for the benefit of
his grandchildren, The district coun affirmed this ruling, and
the debtor appeals this aspect of the judgment.

Wisconsin's exemption stante also protects certain retirement
benefits, see id. § 815, 18(3)7), as well as life-<insurance and
annuity contracts, see id. § 815.18(3)f). But the exemption
for life insurance and anmuities is limited o 54,000 if the
contract in question was issued less than 24 months before
the exemption is claimed. /2 § 315.18(3}N3. The deblor
purchased an annuity jwst a few months before filing his
bankrupacy petition and claimed a full exemption for it
under section 815.18(3)(j). The Chapter 7 trustee argued that
the anmuity didn't qualify as a “retirement benefit” under
section B15.18(3N)) and the debtor could claim only the
$4,000 exemption allowed under section 815, 18(3)03. The
bankruptcy judge rejectad the trustee's argument, classified
the annuity 2s a retirement benefit, and allowed the exemption
in full, The district count affirmed, and the trustee cross-
appeals this aspect of the judgment.

We reverse in part and affirm in pan. The college savings
accounts are exempt from execution under section 815.18(3)
{p). Account owners, nol just account beneficiaries, may
claimy this exemption, and the lower couns emed in
disallowing it here. As for the annuity, the contract in question
satisfics the basic definition of an exempt “retirement benefit™
under section $15.18(3)j) |, which broadly inchades “{a}ssets
beld or amounts payable under any ... annuity ... or similar
plan or contract providing benefits by roason of age, illness,
disability, death, or length of service,” The debtor's annuity
provides a death benefit, so the lower courts properly allowed
him o exempt it in full under section £15.18(3)().

We note, however, that to qualify as a fully exempt retirement
benefit under section 815.18(3)(]), the plan or contract in
question must be cither employer sponsored or comply with
the Intermal Revenue Code. Sec § 815.18(3)j)2. The annuity
clearly is not employer sponsored; whether it complies with
the Internal Revenue Code has not been established, but the
trustee raised this issue far oo late in the proceedings and so
it is waived

*873 1. Background

Government Works 2
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Leonard Bronk is a retiree living in Stevens Point, Wisconsin,
He incurred significant debis providing for his wife's medical
care before her death in 2007, and he himself suffered a
stroke in carly 2009, With his medical debts mounting—they
excceded 5345000 by the time he filed for bankruplcy-

Bronk sought the advice of an attorney about pre-bankrupley
exemption planning. His assets included his home, which he
owned free and clear, and a centificate of deposit in the amount
of 542,000, On the advice of counsel, Bronk sought o protect
these nonexempd assets by converting them o exempe assels,

In May 2009, a fow months before filing his Chapter 7
petition, Bronk borrowed 595,000 from Citizens Bank and
morigaged his previously uncncumbered home, He used
these funds 10 establish five college savings accounts for the
benefit of his grandchibdren under section 529 of the Internal
Revenue Code. That scction enables states to create “gualified
tition program[s]” in the form of prepaid tuition plans and
college savings accounts that enjoy favorable federal tax
weatment. LE.C. § 52%b). Wisconsin has enacted legislution
¢reating both, See WIS, STAT. § 16.64] (college savings

accounts); fd. § 16.64 (prepaid tition plans).

Account owners control the funds in these accounts
(known  as  “Edvest” accounts) and may designate
and change account beneficiares, § 16.641(1% (3h
see alts EDVEST, PLAN DISCLOSURE BOOKLET
AND PARTICIPATION AGREEMENT 1-2 (Oc. 29,
2012), available at hitpsyfwww.edvest.com/documentaiwi_
disclosure.pdl (*[The account owner] may cancel thie]
[Edvest Participation] Agreement at any time by requesting a
106 distribution from [his or her] Account.”). Beneficiaries
do not control account assetz. See WIS, ADMIN. CODE
ADMIM. § 51.11(3) ("A designated beneficiary may not
authorize distribution or withdrawal of account funds."), see
also Susan T, Bart, The Besr of Both Worlds: Using a Trust
to Make Your 529 Savings Accownts Reck, 34 ACTEC ). 106,
111 m 31 (2008) (“[UJnless the beneficiary is the account
owner, the beneficiary has only a mere expectancy, and does
ned have any property interest 1o transfer,”™).

In addition 10 cremting the college savings accounts using the
equity in his home, Bronk converted the 542,000 certificate
of deposit into an annuity with CM Life Insurance Company.
The annuity contract was sswed on May 4, 2009, and does
nod begin making payments until January 3, 20335, but it also
includes a death benefit

VWectlawNedd © 2015 Thomson Rauters, M
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On August 5, 2009, Bronk filed for bankruptey under Chapier
7. The trustee objected to the college-fund and annuity
transactions, arguing that Bronk had transferred his property
with the intent to hinder, delay, or defraud his creditors and
thus should be denied a discharge. See 11 US.C. § T27(a)
(2)A). The trustes also lodged individual objections to the
cxemplions Bronk claimed for these converted assets. See
WIS, STAT. 5 215.13( 109, To be more specific, Bronk sought
an exemnption for the college savings accounts under section
S15.18(3)p), which allows debtors to shicld from creditors
“[aln interest in a college savings account.” He also sought
an exemption for the annuity under section 815.18(;), which
shields certain gualifying retirement benefits from ereditors.
The parties submitted the case on stipulated facts.

*874 The bankruptcy judge first addressed the trustee’s
argument for denial of discharge and rejected it, finding that
there was no ¢vidence that Bronk had acted with intent to
hinder, delay, or defraud creditors. See o re Bronk, 444
B.R. 902, 908-17 (Bankr. W.D.Wis.2011). Tuming to the
claimed exemptions, the bankneptcy judge interpreted section
315.18(3)p)—the exemption for collcge savings accounts—
as applying only to the hemeffciarys interest, not the account
awmer's interest, and on that understending disallowed the
climed exemption for the Edvest sccounts Bronk had
established for his grandchildren. fd at 918-24, But the judge
scceped Bronk's argument about the annuity, holding that
it was fully exempt as a retirement benefit under section
815.18{3)(j) rather than only partially exempt under section
F15.18(3)(f) 3, as the trustee had argued. See id. at 925-26.

Both sides appealed to the district court. The district judge
vacated the bankruptey court's decision while agrecing with
most of its reasoning. First, the district judge agreed that
Bronk was entitled to a discharge because the trustee had
not proven that the assct transfers were made with intent
1w hinder, delay, or defraud creditors. That decision is
not challenged on appeal, 50 we say no more about it
rere. Sccond, the district judge agreed with the bankruptcy
judge’s interpretation of section BL15.1B(3)p) and uphcld
the decision to deny the claimed cxemption for Bronk's
Edvest accounts. Finally, the judge narrowed the bankruptey
court's interpretation of “reticement benefit” under section
KIS 18(3)() and remanded the case for additional fact-
finding on whether the annuity qualified under the namower
understanding of the stame,

[1] ©On remand the bankruptcy judge again beld that the
annuity was fully exempt as a retirement benefit under section

L
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B15.1803)j). A new judgment was entered, and Bronk again
appealed to the district court (0 preserve issucs previgusly
decided for further review in this court. The parties appeared
in the district court and advised the judge that no further
procecdings were necessary. The district court then issued a
summary order denying the appeal while “preserving to the
full extent possible the partics’ previous challenges before the
bankruptey cournt and this coun.” 2

Bronk appealed, challenging the disallowance of the
cxemption for his college savings accounts under section
815.18(3)p). The trustee filed a cross-appeal challenging the
count's ruling on the ennuity.

11. Discussion

The Bankruptey Code allows debtors 1o exempt cerain
property from the bankruptcy estate under cither federal law
or the law of their state of residence. See 11 ULS.C, § 522(b);
Inre Gelse, ¥92 F.2d 651, 653 n_4, 653556 (Tth Cir. 1993). As
a *B7S Wisconsin resident, Bronk sought two exemptions
available under state law, onc for the college savings accounts
under section §15,18(3)p) and another for the annuity under
seetion 815, 18(3)(j).

We begin with the text of Wisconsin’s exemption statute,
which provides in relevant pan:

{1 EXEMPT PROPERTY . The deblor's interest in or right
to receive the following property is excmpt .2

() Life insprance and annities. .

2. Except os provided in subd. 3. and par. (j), any
unmatured life insurance or anouity contract owned by the
debtor and insuring the deblor ... and the deblor's aggregate
interest, not to exceed $150.000 in value....

3. a. If the life insurance or anmuity contract was issucd less
than 24 menths befose the applicable date, the exemption
under this paragraph may not excecd 54,000,

(i) Retirement benefits. 1. Assets held or amounts payable
under amy retirement, pension, disability, death benefit,
stock bonus, profit sharing plan, annuity, individual
retirerent account, individual retirement annuity, Keogh,

WastiawiNext © 2015 Thomson Reuters

Mo claim to angir

401-K or similar plan or contract providing benefits by
repson of age, illness, disability, death or length of service
and payments made to the debor therefrom.

2. The plan or contract must meet one of the fo]!r:-win;g
requinements:

a. The plan or contract complies with the provisions of the
internal revenue code.

b. The employer crcated the plan or contract for the
exclusive benefit ... of some or all of the employees, or their
dependants or beneficiaries.... :

(p) College sovings accownis. An interest in a eollege
savings account under 5. 16.641.

§ 815.18(2).

The statte contains its own rule of construction: “This
section shall be constroed to secure its full benefit to debtors
and to advance the humane purpose of prescrving to debtors
and their dependents the means of obtaining a livelihood,
the enjoyment of property necessary to sustam life and the
opportunity to avoid becoming public charges.” WIS, 5TAT.
% 815,181}, Because this case presents questions of statutory
interpretation, our review i3 de novo. Picken v. Sheridarn
Health Care Crr., 610 F.3d 434, 440 (Tth Cir.2010).

A, The College Savings Accounts

121 Wisconsin's cxemption statute allows debtors to exempt
“[aln intercst in a college savings account under 5. 16,6417
from execution by creditors. § S815.18(3)p). The term
“interest” is not specifically defined in the statate or
by reguhlinn," but an “interest” is generally defined as
“[a] legal share in something; all or part of a legal or
cquitable claim to or a right in property.” BLACK'S LAW
DICTIONARY 934 (10th ed.2014), Bronk clearly has a
[egal interest in each of the Edvest college savings accounts,
He owned the accounts and could at any time select
and change beneficiaries, transfer funds between accounts,
receive distnibutions from the accounts, and (subject to certain
limitations) remove funds from the accounts. See § 16.641(3)
{aj-(b). Indeed, if Bronk lacked a legal or equitable interest
in the aceounts, *B76 they would not have been part of the
bankruptey estate in the first place. See 11 U.5.C. § S41aX1)
(including in the propeny of the estate “all legal or equitable
interests of the debtor in property™).

nal U.S. Governmant Warks a
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The trustee insists nonctheless that the statute is ambiguous
and must be understood as simply incorporating by reference
the exemption comained in section 16,641, the enabling
statute for Wisconsin's Edvest program. Section 16,641
contains an exemption to protect the beneficiary’s interests in
a college savings scoount: “A beneficiary’s right to qualified
withdrawals under this scetion is not subject 1o gamishment,
attachment, cxecution, or other process of law.” § 16.641(7).

Both lower courts agreed with the trustee that scction
£15.18(3)(p) is ambiguous and thus embarked on an claborate
examination of legislative history and similar legislation in
other states to determine the relationship between the two
exemptions. This foray into matters extrinsic to the statute led
both judges to conclude that the general exemption in section
815,183} p) covers only the beneficiary's interest ina college
savings account, ned the account owwer's interest,

Venturing into legislative history was unnccessary, a8 was
the search for guidance from other states. The presence
of a beneficiary-specific exemplion in section 16.641-—1the
enabling statute for Wisconsin's college-savings program -
does not mean that the general exemplion in section 815, 18(3)
(p) is nmbiguous, The general exemption statute s succine
and straightforward: A debtor may exempt “an interest in a
college savings account under s, 16.641" from execution by
creditors. The lower courts read this text as if it sasd that a
debtor may exempt “[a]n interest in a college savings account
that is exempt under 5. 16.641." That reading adds language
that is not there, making section B15.18{3¥p) superfluous—
a mere duplication of the beneficiary - —specific exemption in
section 16.641(7).

[3] (4] The test for statutory ambiguity in Wisconsin looks

to “whether the statutory ... language reasomably gives risc to
different meanings.™ State ex rel. Kolol v. Clrcuir Conrt for
Dare Crty,, 271 Wis2d 633, 681 N.W.2d 110, 124 (2004)
(internal quotation marks omitted), And “[s]tatutory language
is read where possible to give reasonable effect to every word,
in order to avoid surplusage.” i The trustee finds ambiguity
in section 815, 18(3)p) only by adding language and tuming
it into mere surplusage, That's not a reasonable interpretation
of the statute.

The general excmption for college savings accounts in
section B15.18(3)p) would have no work o do if @t
is limited to the bemgficiary’s interest in the account,
which iz scparately protected by scction 16.641(T) Indecd,

WastlrwNedt © 2015 T

the trustee’s interpretation of section 815.13(3Kp) actually
undermings the interests of college-fund beneficiaries,
making section 16.641(7) ineffective. Ifaccount owners may
not invoke the general exemption in section 815.18(3)¥p), as
the trustee sugpests and the lower courts held, then a college
savings plan can be reached by an account owner's creditors,
impairing the beneficiary’s right to qualified withdrawals,

[5] The plain-meaning interpretation of section 315.18(3)
{p) is the only reasonable one. If's the only rcading of the
statute that gives reasonable effect to both exemptions. The
general excrnption in section 815.18(3)(p) complements the
more specific exemption in section 16.641(7), completing
the protection for college savings accounts. Accordingly, we
hold that section 815.18(3)(p) applies 1o an account owner's
interest in a section 16.641 college savings account, Bronk
was entitled under that *B77 section o exempt his interest
in the Edvest accounts from the bankruptey estate.

B. The Annuity

[6] The extent to which Bronk's annuity is exempt depends
on how it is classified. The exemption statute defincs
“annuity” generally as “a series of payments payable during
the life of the annuitant or during & specific period,” WIS,
STAT, § B15.18(2}am). Two subsections in section 815.18
apply to anmuities, though one 15 more limited than the other.

An annuity may be fully exempt as a “retirement benefit™
under section B15.18(3)(3), which covers the following assets:

Assets held or amounts  payable
under any retirement,  pension,
disability, death benefit, stock
bonus, profit  sharing  plan,
annuity, individual retirement account,
individual retirement annuity, Keogh,
401-K or similar plan or contract
providing benefits by reason of age,
illness, disability, demth or length of
service and payments made to the
debtor therefrom.

§ B15.18(3)))1. To qualify for full exemption umder this
subsection, the retirement plan or contract must meel one
of two additional requirements: (1) it must be employer
sponsored; or (2) it must comply with the Internal Revenue
Code. § 815.18(3)()2. i

o
5
7
.
o
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A more general exemplion applies o “life insurance and
annuitics,” but only up to 3130,000 in valoe. 1 § R15.18(3)
(f2. And if the anmuity contract was isswed less than 24

months prior to the dae the exemption is claimed, the
cxemption is limited to $4,000. See § 815, 18{3)N3.a,

Two criteria differentiate annuitics covered under subscction
(3}j) from those under subsection (3Kf). The first is
how benefits are paid. Subscction (3Xf) applies w “any
unmatured .. annuity,” but the exemption for retirement
benefits only covers annuities “providing benefits by reason
of age, illness, disability, death or length of service,” §
S15.18(3)j)1, So to qualify for full exemption as a retirement
benefit under subsection (3)(j), an annuity must distribute
benefits becanse of or conditioned on age, illness, disability,
death, or length of service,

The term “by reason of is synonymous with “because
of" or “on account of™ WEBSTER'S THIRD NEW
INTERMATIONAL DICTIONARY 194 (1961) {defimng
“because of" a5 “by reason of; on account of 7). It requires
a causal conmection between the phrase proceding it
—*providing benefits™—and the list of factors that comes
after it. Cf Rousey v. Jocoway, 344 U8, 320, 326-27, 125
5.C0 1561, 161 L.Ed.2d 563 (2005) ("We have interpreted the
phrass “on nccount of® elsewhere within the Bankruptey Code
to mean "because of,' thereby requiring a causal connection
between the term that the phrase *on account of modifies and
the factor specified in the statute ot isswue.”). Accordingly, for
any of the listed retirement products, the statute reguires that
one of the listed conditions triggers payment of benefits,

The bankrueptey judge took a more expansive view of section
£15.18(3)(j), relying on reasoning from fir re Bogue, 240 BR.
742, 749 (Boankr, E.D. Wis, 1999), in which another bankruptey
judge in Wisconsin read the statule 1o include any retirement
product that was purchased by reason of age, death, ctc.
The wrustee, on the other hand, argues for an interpretation
that narrows the reach of the retirement-benefits exemplion,
at least where annuitics are concerned. He proposes that o
qualify *8T8 for exemption as a “retirement benefit” under
section 815, 18(3)j), an annuity must “provide [ ] income as
o substitute for wages upon the withdrawal from cecupation
or active working life” rather than “operatfing] merely as o
savings account,”

Both interpretations stray from the statutory text. By its terms,
the statule requires that the retirement product “provid/e]
benefits ™ by reason of age, illness, death, ete., not that it be

WestlmaNext © 2015 Thameon Reuters, Mo claim 1o or

“murehased ™ by reason of age, Morcover, there is no special
test for annuities,

Bronk's annuity begins paying on a fixed date—January 3,
2035—and thus docs not pay benefits because of age, length
of service, or the onset of an illncss or disability. But the
annuity also contains a death benefit. That feature brings it
under the umbrella of section 815,13(3)). 2

There is a second requirement, however, To qualify for full
cxemplion &5 a “retirement benefit,” a retirement product
must be either employer sponsered or “compl|y] with the
provisions of the internal revenue code.” § 815.18(3)(j)2.a.
Bronk's annuity is not employer sponsored, 5o it must comply
with the Internal Revenue Code 1o be exempt under section
BIS.08(31)). What it means 1 comply with the Internal
Revenue Code is an imporant legal question not clearly
answered by the text of the statute.

Ome possible meaning s that (he retirement product must
comply with Internal Revenue Code §§ 401-409, which
govern fax treatment of certain retirement plans, But
Wisconsin bapkruptey courts have uniformly interpreted
the exemption as simply requiring that an annuity be tax
deferred under Internal Revenue Code § 72.% This approach
originated prior to the addition of annuitics to the life-
insurance exemption in section E15.18(3Nf) in 2003, and
we question whether it survives the change in the law,
Many annuities that have nothing to do with retirement in
fact provide benefits by reason of age or death, and if the
requirement that an annuity comply with the Intemal Revenue
Code means only that it be tax deferred, o large swath of
nonretirement annuities may fall under section 815.18(3)),
making the annuity exemption under section B15.13(30N
largely redundant,

Despite these rescrvations, we do nol reach the question
whether Bronk's annuity “complies with® the Internal
Revenue Code as required by section 315,18(3)(j)2.a. The
trusice raised this issuc for the first time in the district
court, and even then simply asserted—without developing an
argument—-that Bronk's annuity was not tax qualified, The
district judge considered the argument waived and we agree.
See Judge v, Quinn, 612 F.3d 537, 557 (Tth Cir.2010).

Accordingly, for the foregoing reasons, we REVERSE the
judgment of the district court to the extent that it affirmed the
disallowance of the exemption for the college *B79 savings
plans. In a1l ather respects, the judpment is AFFIRMED.

nal U.S. Government Works, L
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Footnoles

1

Thesa statules were renumbered during the pendency of this case. See 2011 Wis. Acl 32 §§ 75-T6. Section 16,641
{college savings accounis) was previously codified at section 14.84. Section 16.64 (prepaid tuition plans) was codified
al section 14.63. We use the current slatutory designations.

Bronk argues that we lack jurisdiction over the trusiee's cross-appeal because he did not file a separate appeal in the
district court from the bankruptey court’s ruling on remand, We disagree. Both sides have appeabed from a judgment of the
district court explicitly preserving all issues raised and decided in the case. We have Jurisdiction over the final judgment
of the district court, and Tilhe general rule is that an appeal from a final judgment aliows the appeilant to challenge any
interocutony actions by the district court along the way toward that final judgment.” Luevane v. Wal-Mard Stores, fnc.,
TZ2 F.3d4 1014, 1019 (7th Cir.2013). The issuses befora us now wers presented to and dacided by the district count in
s inittal opinéan, which became final and appealable upon entry of the final judgment afier the case returned following
remand 1o tha bankruptcy cour,

Spe WIS, STAT, § 815.18(2) (defining certain terms in the siatute); see aizo WIS, ADMIN. CODE ADMIN. § 81.02.
This subsection of the exemplion statute initially covered onty Bfe insurance, but annuites were added in 2003. See 2003
Wis. Act 304,

See, .9, i1 re Woller, 483 B.R. B85, 900-01 (Bankr.W.D.Wis.2012) ("The Wisconsin legisiature did not expressly
mandate compliance with the requirements of §§ 401409 of the IRC (which cover pension, profit-sharing, stock
bonus, and olher retsement plans), and the Coun will not write such a requirement into the exemption statute.”); In e
Vangen, 33 B.R, 241, 244 (Banks W.D Wiz 2005) ("All that |s required for an annuity 1o be exempt under this section
is that it qualify for tax-deferred status under the Federal Intermal Revenue Code.”); In re Bogue, 240 B.R. T4Z, 746
(Bankr.E,D.Wis.1999) {"The Wisconsin retirement benefits exemption stalute does not limit its application 1o ‘traditional”
retirement plans, ‘qualified” annuities, or annuitses which comply with IRC §§ 401-408.7); In re Bruski, 226 B.R. 422,
424 (Bankr WD Wis. 1998) ("It is not whether the annuity i taxable in accondance with the code, but whether the tax is
deferred in accordance with the code. If 50, the annuity quaifies for the exemption,”),

End of Docurmant & 20115 Thomson Raubers, Mo claim 1o anginal U 5, Govermimant Works,
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191 L.Ed.2d 621, 83 USLW 4268, 60 Bankr.Ct.Dec, 258, Bankr. L. Rep. P B2,793...

135 5.Ct. 1686
Supreme Court of the United States

Louis B. BULLARD, Petitioner
V.
BLUE HILLS BANE, fka Hyvde Park Savings Bank.

Mo.14-116. | Argued Aprila,
2015. | Decided May 4, 2015.

Synopsis

Background: Confirmation hearing was held on Chapter
13 debtor’s propesed “hybrid” plan. The United States
Bankruptcy Cowrt for the District of Massachusetts, William
C. Hillman, 1., 473 B.R, 304, entered order refusing to
confirm plan. Debtor appealed. The Bankruptey Appellute
Panel (BAP), 494 B.R. 92, affirmed. Debtor appealed. The
Court of Appeals for the First Circuit, Stahl, Circuit Judge,
752 F.3d 483, dismissed appeal for lack of jurisdiction.
Certiorari was granted.

|Holding:] The Supreme Court, Chief Justice Roberts, held
that a bankruptey court's order denying confirmation of 2
proposed repayment plan with leave to amend is not a “final™
order that the deblor can immediately appeal,

Affiomed.

West Hendnotes (25)

m Bankruptcy
4= Finality
In ordinary civil litigation, a case in federal
district court culminates in a “final decision,”
a ruling by which a district count disassociates
itscif from a case. 28 U.S.C.A. § 1291,

Caszes that cite this headnote

[21 Bankruptey
&= Finality

13]

141

151

16]

Party can typically appeal as of right only from
the final decision of a district court, 28 US.CA.
§ 1291.

| Cases that cite this headnote

Bankruptey

¢= Finality
Rule, that a party can typically appeal as of
right only from the final decision of o district
court, reflects the conclusion that permitting
piccemeal, prejudgment appeals undermines
efficient judicial administration and encroaches
upon the prerogatives of district court judges,
who play 2 special role in manaping ongoing
litigation. 28 U.S.C.A. § 1291,

2 Cages that cite this headnote

Bankruptey

#= Finality
Because bankruptcy cases involve aggregations
of individual controversies, many of which
would exist as stand-alone lawsuits but for the
bankrupt status of the detors, Congress has long
provided that orders in bankruptcy cases may
be immediately appealed if they finally dispose
of discrete disputes within the larger case. 28
US.CA§ 158(a).

Cases that cite this headnote

Bankruptey
= Finality

For purposes of the siatute authorizing appeals
as of right from final jedgments, orders, and
decrees in bankruptcy cases and proceedings,
the immediately appealable “proceeding™ in the
centext of a bankruptcy count's consideration of a
Chapter 13 plan i3 the entire process culminating
in confirmation of a plan that would allow the
bankruptey o move forward or in dismissal of
the case, 28 US.C.A. § 158(a),

2 Cases that cite this headnote

Bankruptey
¥ Finality

Government Works
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17

L]

19

(10}

Bankrupicy court's order denying confirmation

of a proposed Chapter 13 repayment plan with
leave to amend is not a “final” order that the

deblor can immediastely appeal. 28 US.CA. §
158(a).
2 Cascs that cite this headnow
Bankruptcy

= Conclusiveness; res judicata;, collateral
cstoppel
When the bankruptcy court confirms a Chapter
13 plan, its terms become binding on debtor and
creditor alike. 11 US.C.A. § 1327(a).
1 Cases that cite this headnote
Bankruptey

o= Conclusiveness; res judicata; collateral
estoppel
Confirmation of a Chapter 13 plan has preclusive
effect, foreclosing relitigation of any issue
actunlly litigated by the parties and any issue
necessarily  determined by the confirmation
arder.
3 Cases that ¢ite this headnote
Bankruptcy

@= Property of cstate
Subject 1o certain exceptions, confirmation of a
Chapter 13 plan vests all of the propeny of the
bankrupicy estate in the debtor, and renders that
property free and clear of amy claim or interest
of any creditor provided for by the plan. 11
U.B.CAL § 1327(b, ),
Cases that cite this headnote
Bunkruptcy

¢= Representation of debtor, estate, or creditors
Bankruptcy

¢= Effect
Confirmation of a Chapter 13 plan triggers the
trustee’s duty to distribute 10 creditors those
funds already received from the deblor, 11
US.CAL § 13260a)2).

HiawNext © 2015 Thomsan Reuters. Na ciaim to origina

1]

1z

113]

[14]

I Cases that cite this headnote

Bankruptcy

W= Dwuration and termination
Bankruptcy

= Effect; proceedings in converied case
Dismissal of a Chapter 13 case lifts the
automatic stey entered at the start of bankruptey,
exposing the debtor to creditors legal actions and
collection efforts, 11 US.C.A. § 362(c)H2).

Cases that cite this headnote

Bankruptey

= Duration and termination
Bankruptey

= Effect; proceedings in converted case
Dismissal of a Chapter 13 case may limit the
availability of an automatic stay in a subsequent
bankruptey case. 11 US.CA. § 362(c)(3).

Cases that cite this headnote

Bankruptcy
#= Duration and lermination
Bankruptcy
¢= Represcnmation of debtor, estate, or creditors
Bankrupley
= Effect
Following denial of confirmation of 2 proposcd
Chapter 13 plan with leave 1o amend, the
automatic stay persists, the parties' rights and
obligations remain unsettled, and the trustee
continues to collect funds from the deblor
in anticipation of a different plan's eventual
confimmation.

Cases that cite this headnote

Bankruptcy

= Effect
Order denying confirmation of a Chapter 13
plan rubes out the specific arrangement of relief
embodied i that particular plan.
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Caszes that cite this headnote

[15] Bankruptcy
&= Particular procecdings or issues

Confirmatiens of plans are “core proceedings™
statutorily entrusted to bankruptcy judges. 28

US.CA. § 157b)2NL).

Cases that cite this headnote

[186) Bankruptey
o= Finality

Avoiding the delays and inefficiencies caused by
multiple appeals of bankruptcy count orders is the
reason for a rule of finality in bankruptcy cascs.

WUSCA S 158a)

Cases that cite this headnote

117] Bankruptcy
= Plan
Bankruptey
o= Time for completion; ¢xtension or
maodification

Chapter 13 debtor has the exclusive night to
propose plans, which he can modify frecly. 11

U.5.C.A. 35 1321, 1323,

Cases that cite this headnote

[18] Bankruptcy

= Nature and form; adversary proceedings
Objection to o propesed bankrupicy plan
initates a  “contested matter.”  Fed.Rules
Bankr. Proc_Rules 3015(f), 9014, 11 U.S.C.AL

Cases that cite this headnoe

11%] Bankrupicy
&= Finality

Bankruptcy court's onder resolving a contested
matter by overruling an objection and confirming
a proposed Chapter 13 plan is a “final” onder. 28

US.CA. § 15800

Caszes that cite this headnote

ViastlawiNext @ 2015 7 won Rewters, Mo claim 1o org

[20]

121]

122]

23]

[24]

Bankruptcy

o= Finality
For purposes of appeal, the concept of “finality™
cannot streteh o cover a bankmuptcy court erder
resolving a disputed request for an extension of
time. 28 ULS.C.A. § 158(a),

Caszes that cite this headnote

Bankruptcy

= Finality
Order granting a motion for summary judgment
i5 “final”™ for purposes of appeal; order denying
such a motion is not, 28 U.S.C.A. § 1291,

Cases that cite this headnote

Bankruptcy
w= Petition for leave; appeal as of right;

certification

District cournt or Bankruptey Appellate Panel
(BAP) may grant leave to hear an appeal of a
question that is imponant enough that it should
be addressed immediately. 28 US.C.A. § 158(a)
(3

Cases that cite this headnote

Bankruptey

= Interlocutory orders; collateral order
doctrine
Bankruptey

= Petition for leave; appeal as of right;
certification
Debtor who appeals to the district court and
loses there may seck certification to the Court of
Appeals under the general interlocutory appeals
statute, which permits certification when three
enumcrated factors suggesting importance are all
present. 28 US.C.A. § 1292(b).

Cases that cite this headnote
Bankruptey

= Petition for leave; appeal as of right;
certification
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Statute allowing a bankruptcy coun, district
court, Bankruptcy Appellate Pancl (BAP), or
the parties acting jointly 1o certify a bankruptcy
court's order to the Court of Appcals, which
then has discretion to hear the matter, permits
centification when any one of several factors
suggesting importance exists. 28 US.CA. §
138(dK2).

Cases that cite this headnoie

125] Bankruptcy
= Imterlocutory orders; collateral order
doctrine

Bankruptey

%= Petition for leave, appeal as of right;
cerification

While discretiopary  review  mechanisms
providing for interlocutory review of bankruptey
court orders do not provide relief in every
case, they serve as useful safety valves
for promptly comecting serious emors and
addressing  impomant legal questions. 28
US.Coh §5 1580030, (dH2), 1292(b).

1 Cases that cite this headnote

*1688 Spffabus

After filing for Chapter 13 bankruptcy, petitioner Bullard
submitted a proposed repayment plan o the Bankruplcy
Court. Respondent Blue Hills Bank, Bullard's morgage
lender, objected to the plan's treatmemt of its claim. The
Bankruptey Court sustained the Bank's objection and declined
1o confirm the plan, Bullard appealed to the First Cireuit
Bankruptcy Appellate Panel (BAP). The BAP concluded
that the Bankruptcy Court’s denial of confirmation was not
a final, appealable order, see 28 USC, § 158(a)1), but
heard the appeal under o provision permitting interlocutory
appeals “with leave of the court,” § 158{a)(3), and agreed with
the Bankruptcy Count that Bullard's proposed plan was not
allowed. Bullard appealed to the First Circuit, but it dismissed
for lack of jurisdiction. It concluded that its junisdiction
depended on the finality of the BAP's order, which in tum
depended on the finality of the Bankruptcy Court's order.
And it found that the Bankrupicy Court's order denying

Noctiradet © 2015 Thomeon Reuters, Mo

(v]
7]

nal U5 Government Works 4

confirmation was not final o long as Bullard remained free
to propose another plan,

Held : A bankruptcy court’s order denying confirmation of
a debtor’s proposed repayment plan is not a final onder that
*1689 the debtor can immediately appeal, Pp. 1691 — 1696,

() Congress has long treated orders in bankruptcy cases as
immediately appealable “if they finally dispose of discrete
disputes within the larger case,” Moward Delivery Service,
Ine. v Zurich American Ins. Co., 54T ULS, 651,657, n. 3, 126
5.0 2105, 165 L.EA.2d 110. This approach is reflected in
the current statute, which provides that bankruptey appeals
as of right may be taken not only from final judgments in
cases but from “final judgments, orders, and decrees .. in
cases and proceedings.” 28 US.C. § 158(a). Bullard argues
that a bankruptecy court conducts a scparate proceeding each
time it reviews a proposed plan, and therefore a court's onder
either confirming or denying a plan terminates the proceeding
and is final and immediately appealable. But the relevant
proceeding is the entire process of attempting to arrive at an
approved plan that would allow the bankruptey case to move
forward, Only plan confirmation, or casc dismissal, alters
the status quo and fixcs the parties” rights and obligations;
denial of conflirmation with leave to amend changes little and
can hardly be described as final. Additional considerations

-that the statute defining core bankrupicy proceedings lists
“confirmations of plans,” § I57(bY2ZML), but omits any
reference to denials; that immedinte appeals from denials
would result in delays and inefficiencies that requirements of
finality are designed to constrain; and that a debtor's inability
to immedintely appeal a denial encourapges the debtor 1o work
with creditors and the trustee to develop a confirmable plan

belster the conclusion that the relevant proceeding is the
entire process culminating in confirmation or dismissal, Pp.
1691 - 1694,

(b) The Soliciter General sugpests thay beeause bankruptey
disputes arc generally clossified as cither “adversary
preceedings” or “contested matters,” and because an order
denying confirmation and an order granting confirmation
both resolve a contested matter, both should be considered
final. This argument simply assumes that confirmation is
appealable because it rezolves a contested matter, and that
thercfore anything clsc that resolves the contested matter
must also be appealable. But one could just s easily
contend that confirmation is appealable because it resolves
the entire plan consideration process, while denial is not
because it does not. Any asymmetry in denying the debtor
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an immediate appeal from a deniel while allowing a creditor
an immediate appeal from a confirmation simply reflects the
fact that confirmation allows the bankruptey 1o go forward
and alters the legal relationships among the parties, while
denial lacks such significant conseguences. Ner is it clear
that the asymmetry will always advantage creditors, Finally,
Bullard contends that unless denial orders are final, a debtor
will be required o choose between two umenzble options:
either accept dismissal of the case and then appeal, or propose
an amended but unwanted plan and appeal its confirmation.
These options will often be unsatisfying, but our litigation
system has long aceepted that certain burdensome rulings
will be “only imperfectly reparable” by the appellate process.
Digitel Equipment Corp, v, Deskiop Direcy, e, 511 US,
B63, 872, 114 5.C0 1992, 128 L E4.2d 842, That prospect
is made tolerable by the Count’s confidence that bankruptcy
courts rule correctly most of the time and by the existence of
several mechanisms for interlocutory review, e.g., §5 158(a)
(33, (d¥2), which “serve as useful zafety valves for promptly
comecting serious ermors” and resolving legal questions
important enough to be addressed immediaely, *16%0
Muohowk Indusiries, Ine. v. Carpenter, 558 US. 100, 111, 130
S.Ce 599, 175 LLEd.2d 458. Pp. 1694 — 1696,

752 F.3d 483, affirmed.

ROBERTS, C.J. defivered the opinion for a unanimous
Court.
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Opinion
Chief Justice ROBERTS delivered the opinion of the Court,

Chapter 13 of the Bankrupicy Code affords individuals
receiving regular income an opportunity to obtain some relict
from their debts while retaining their property. To proceed
under Chapter |3, a debtor must propose a plan to use future
income to repay a pertion (or in the rare case all) of his
debis over the next three to five years. If the bankruptey court
confirms the plan and the debtor successfully carries it out, he
receives @ discharge of his debts according to the plan,

The bankrupdey court may, however, decline to confirm a
proposed repayment plan because it is inconsistent with the
Code. Although the debtor is usually given an opportunity to
submit a revised plan, he may be convinced that the al:ig:im]
plan complied with the Code and thay the bankruptey court
wis wrong to deny confirmation. The question presented is
whether such an order denying confirmation is a “final” order
that the debtor can immediztcly appeal, We hold that it is not.

In December 2000, Louis Bullard filed a petition for Chapter
13 bankruptey in Federal Bankruptey Court in Massachusetts,
A week later he filed a proposed repayment plan listing the
vartous claims he anticipated creditors would file and the
monthly amoums he planned o pay on each claim over the
five-vear life of his plan. See 11 U.5.C. §§ 1321, 1322,
Chicf among Bullard's debts was the roughly 5346,000 he
owed to Blue Hills Bank, which held a mortgage on 2
multifamily house Bullard owned. Bullard's plan indicated
that the mongage was significantly “underwater™: that is, the
house was worth substantially less than the amount Bullard
owed the Bank,

Before submitting his plan for court approval, Bullard
amended it three times over the course of a vear o more
accurately reflect the wvalue of the house, the terms of
the mortgage, the amounts of creditors’ claims, and his
proposed payments. Sce § 1323 (allowing preconfirmation
modification). Bullard's third amended plan—the one at issue
here—proposed a “hybrid" treatment of his debt to the Bank.
He proposed splitting the debt into a secured claim in the
amount of the house's then-curment value (which he estimated
ar *1691 $245000), and an unsecured claim for the
remainder (roughly $101,000). Under the plan, Bullard would

3l U5, Governmen! Works, 5
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continue making his regular mortgage payments toward the
secured claim, which he would eventually repay in full, long
afier the conclusion of his bankruptey case. He would treat the
unsecured claim, however, the same as any other unsceured
deba, paying only as much on it a3 his income would allow
over the course of his five-year plan. At the end of this period
the remaining balanee on the unsecured portion of the loan
would be discharged. In total, Bullard's plan called for kim o
pay only about 35,000 of the 5101000 unsecured claim.

The Bank (no surprise) objected to the plan and, after a
hearing, the Bankruptey Court declined 1o confirm it. fn re
Bullard, 475 B.R. 304 (Bkrey. CrD.Mass. 2012), The court
concluded that Chapter 13 did not allow Bullard o split
the Bank's claim as he proposed unless he paid the secured
portion in full during the plan period. Jd, at 314. The court
acknowledged, however, that other Bankrupacy Courts in the
First Circuit had approved such amangements. I, at 309,
The Bankruptey Court erdered Bullard to submit a new plan
within 30 days. [, a1 314,

Bullard appealed to the Bankruptcy Appellate Panel (BAP)
of the First Circuit. The BAP first addressed its jurisdiction
under the bankruptey appeals statute, noting that a party can
immediately appeal only “final” orders of a bankrupicy cournt.
In re Bullard, 494 BR. 92, 95 (2013) (citing 28 US.C.
5 158{a1(1)). The BAP concluded that the onder denying
plan confirmation was not final because Bullard was “free
to propose an altermate plan.”™ 494 B.R., at 95. The BAP
nongtheless exercised its discretion 1o hear the appeal under
o provision that allows interlocutory appeals “with leave of
the court.” § 138(a)(3). The BAP granted such leave because
the confirmation dispute involved a “controlling question of
law ... &s to which there 15 substantial ground for difference
of opinion,” and “an immediate appeal [would] materially
advance the ultimate termination of the litigation.” 494 B.R.,
at 95, and n. 5. On the merits, the BAP agreed with the
Bankruptey Court that Bullard's proposed treatment of the
Bank's claim was not allowed. fd, at 96=101.

Bullard sought review in the Court of Appeals for the First
Circuit, but that court dismissed his appeal for lack of
Jjurisdiction. fir re Bulfard, 752 F3d 483 (2014). The First
Circuit noted that because the BAP had not cenified the
appeal under § 158(d)2), the only possible source of Court of
Appeals jurisdiction was § 138(d){1), which allowed appeal
of only a final order of the BAP. fdf, at 485, and n, 3. And
under First Circuit precedent “an order of the BAP cannot be
final unless the underlying bankruptey court osder is final.”

WastizyMNexl' 2 2015 Thomsan Reuters, Mo ciaim 1o orig

Id, ar 483, The Court of Appeals accordingly examined
whether a bankruptey court’s denial of plan confirmation
is a final order, a question that it recognized had divided
the Circuits. Adopting the majority view, the First Circuit
concluded that an order denying confirmation is not final 50
long as the debtor remains frec to propose another plan. fdf,
a1 486490,

We granted cemiorari, 574 U5,

. 135 5.Cu. T8I, 190
L.Ed.2d 649 (2014 ). :

i1

[1] 2] [3] In ordinary civil litigation, a case in federal
district court culminates in a “final decisio{n],” 28 U.S.C.
§ 1291, a ruling “by which a district court disassociates
itself from a case,” Swint v. Chambers Cownty Commi'n,
514 LS. 35, 42, 115 5.Cc 1203, 131 L.EJd.2d 60 (1995).
A party can typecally appeal as of right only from that
final decision. This rule reflects *1692 the conclusion that
“[plermitting piccemeal, prejudgment appeals ... undermines
‘efficient judicial administration” ‘and encroaches wpon the
prerogatives of district court judges, who play a *special role”
in managing ongoing litigation.™ Molawk ledustries, Inc. v.
Carpenter, 558 ULS. 100, 106, 130 5.Cr. 599, 175 L.Ed.2d
438 (2009) (quoting Firesrone Tire & Rubber Co, v, Rigjord,
449 1.5, 368, 374, 101 5.0 669, 66 L.Ed.2d 571 (19581)).

[4] The rules are different in bankruptcy. A bankruptcy
case involves “an aggregation of individual controversies,”
many of which would exist as stand-alone lawsuits but for
the bankrupt statug of the debor. 1 Collier on Bankruptey
5.08[1][b], p. 542 (16th ed. 2014). Accordingly, “Congress
has long provided that orders in bankruptey cases may be
immedintely appealed if they finally dispose of discrete
disputes within the larger case.” Howard Delivery Service,
Ine. v, Zurtch American Inz. Co., 547 U5, 651,657, n. 3, 126
S.01 2105, 165 L.Ed.2d 110 {2006) (internal quotation marks
and cmphasis omitted), The current bankrupicy appeals
statute reflects this approach: It auwthorizes appeals as of
right not enly from final judgrments in cases but from “final
judgments, orders, and decrees ... in ¢ases and proceedings.™
§ 158(a).

The present dispute is about how to define the immediatcly
appealable “proceeding” in the context of the consideration of
Chapter 13 plans. Bullard argues for 2 plan-by-plan approach,
Each time the bankrueptcy court reviews o proposed plan, he

3l LS. Governmant Works (3]
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£ays, it conducts a separate proceeding. On this view, an order
denying confirmation and an erder granting confirmation
both terminate that proceeding. and both are therefore final
and appealable,

In the Bank's view Bullard is slicing the case too thin,
The relevant “proceeding,” it argues, is the entire process
of considering plans, which terminates only when a plan is
confirmed or-- if the debtor fails o offer any confirmable plan
—when the case is dismissed. An erder denying confirmation
is not final, so long as it leaves the debtor free to proposc
another plan.

parics’ rights and obligations remain unsettied. The trustee
continues 1o collect funds from the debior in anticipation
of a different plan's eventual confirmation. The possibility
of discharge lives on. “Final™ docs not describe this state
of affairs. An order denying confirmation does rule out the
specific arrangement of relief embodied in a particular plan,
But that alone dees not make the denial final any more than,
say, a car buver's declining to pay the sticker price is viewed
as a “final” purchasing decision by either the buyer or seller.
“It amn't over ull it's over.”

115]  Several additional considerations belster our
conclusion that the relevant “proceeding”™ is the entire

[51 (6] I71 (8] 9] [10] We agree with the Bapkocess culminating in confirmation or dismissal, First is a

The relevant proceeding is the process of attempling to arrive
at en approved plan that would allow the bankrupicy o
maove forward. This is so, first and foremost, because only
plan confirmation—or case dismissal—alters the stamus quo
and fixes the nghts and obligations of the partics. When
the bankruptcy coun confirms a plan, its terms bocome
binding on debtor and creditor alike. 11 US.C. § 1327%a).
Confirmation has preclusive effect, foreclosing relitigation
of “any issue actually litigated by the parties and any issue
necessanly determined by the confirmation order,” 8 Collier
§ 1327.02[1][c], at 1327-6; sex also Linited Stmdent Aid
Funds, Inc. v. Espinosa, 339 US, 260, 275, 130 5.Ct
1367, 176 L.Ed.2d 158 (20010) {finding a confirmation order
“enforceable and binding” on a creditor notwithstanding legal
error when the crediter “had notice of the error and failed
to object o timely appeal”). Subjcct to cerain exceptions,
confirmation “vests all of the property of the [bankruptcy]
estate in the debtor,” and renders that property “free and clear
of any claim or interest of any creditor provided for by the
plan,” §5 1327(b), (c}. Confirmation also triggers the Chapter
13 trustec’s duty to distribute to creditors these funds already
received from the debtor. § 1326(a)2).

[11]  [12] When confirmation is denied and the case

i dizmizsed @r @ resul, the conscquences are similarly
significant. Dismissal of course dooms the possibility of a
discharge and the other benefits available *1693 to a debtor
under Chapeer 13, Dismissal lifts the automatic stay eniered ot
the start of bankruptey, exposing the debtor to creditors' legal
actions and collection efforts. § 362(c)(2). And it can limit the
availability of an automatic stay in a subsequent bankruptcy
case, § 362(c)3),

[13]  [14] Denial of confirmation with leave to amend,

by contrast, changes little. The automatic stay persists. The

WiestlavMext © 2015 Thomaon Reuters. Mo claim to orig

textual elue, Among the list of “core proceedings™ statutosily
entrusted to bankrupicy judges are “confirmations of plans.”
28 US.C. § 15T(bH2ML). Although this item hardly clinches
the matter for the Bank—the provision's purpose is not to
cxplain appealability—it does cut in the Bank's favor. The
presence of the phrase “confirmations of plans,” combined
with the absence of any reference to denials, suggests that
Congress viewed the larger confirmation process as the
“proceeding,” not the uling on cach specific plan.

[16] In Bullard's view the debtor can appeal the denial of the
first plan he submits to the bankruptcy court. If the court of
appeals aflirms the denial, the debtor can then revise the plan.
If the new plan iz also denied confirmation, another appeal
can ensue, And 50 on, As Bullard’s case shows, cach climb
up the appeliate ladder and slide down the chute can take
more than a year. Avoiding such delays and inefficiencies is
precisely the reason for a rele of finality. It does not make
much sense o define the pertinent proceeding 50 narrowly
that the requirement of finality would do little work as a
meaningful constraint on the availability of appellate review.,

Bullard responds that concerns about frequent piecemeal
appeals are misplaced in this context. Debtors do not typically
have the money or incentives (o take appeals over small beer
issues, They will only appeal the relatively rare denials based
on significant legal rulings—precisely the cases that should
proceed promptly to the courts of appeals. Brief for Petitioner
4346,

Bullard's assurance notwithstanding, debtors may often view,
in good faith or bad, the prospect of appeals as important
leverage in dealing with creditors. An appeal extends the
automatic stay that comes with bankruptey, which can cost
ereditors money and allow a debtor to retain property he might
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lose if the Chapter 13 proceeding tums out not to be viable,
These concemns are heightened if the same rule applies in
Chapter 11, as the parties assume. Chapter 11 debtors, often
business entitics, are more likely to have the resources to
appeal and may do so on narrow issues. See Tr. of Oral Arg.
51. Buteven if Bulland is correct that such appeals will be rare,
that does not much support his broader point that an appeal
of right should be allowed in every case, It is odd, after all, o
argue in favor of allowing more appeals by emphasizing that
almost nobody will take them.

1694 [17] We think that in the ordinary case treating
only confirmation or dismissal as final will not unfairly
burden a debtor. He retains the valuable exclusive right to
propose plans, which he can modify freely, 11 LLS.C. §§
1321, 1323. The knowledge that he will have no guarameed
appeal from & denial should encournge the debtor to work
with creditors and the trustee to develop a confirmable plan as
promptly as possible, And expedition is always an important
consideration in bankruptcy.

m

Bullard and the Solicitor General present several arguments
for treating cach plan denial as final, but we are not persuaded.

[18] [19] The Solicitor General notes that disputes in

bankruptcy arc generally classified as either “adversary
procecdings,” essentially full civil lawsuits carried out under
the umbrells of the bankneptey case, or “contested matters,”
an undefined catchall for other 1ssues the partics dispute.
See Fed. Rule Bkricy. Proc. 7001 (listing ten adversary
proceedings); Rule 9014 (nddressing “contested matter[s]
not otherwise governed by these rules™). An objection 10 a
plan initiates & contested manter. Sec Rule 301 3(f). Everyone
agrees that an order resolving that matter by overruling the
objection and confirming the plan is final. As the Solcitor
General sees i, an order denying confirmation would also
resolve that contested matter, so such an order should also
be considered final. Brief for United States as Amicns Curiae
19-22.

[20] The scope of the Solicitor General’s argument is
unclear. At points his brief appears to argue that an onder
resolving amy contested matter is final and immediately
appealable. That version of the argument has the virlue
of resting on a gencral principle—but the vice of being
implausible. As o leading treatise notes, the list of

Wistlawhiad & 2015 Thomson Reuters. No claim o orign

contested matters is “endless™ and covers all sorts of minor
disagreements. 10 Collier § 9014,01, at 9014-3. The concept
of finality cannot stretch to cover, for example, an order
resolving a disputed request for an extension of time.

Al other points, the Solicitor General appears to argue that
because one possible resolution of this particular contested
matter (confirmation) is final, the other (denial) must be as
well, Bun this argument begs the question. [t simply assumes
that confirmation ks appealable because it resolves a contested
matter, and that therefore anything else that resolves the
contested matter must also be appealable. But one can just
as easily contend that confirmation is appealable because
it resolves the entire plan consideration process, and that
therefore the entire process is the “proceeding.™ A decision
that does not resolve the entire plan consideration process—
denial—is therefore not appealable,

121]  Perkaps the Solicitor General’s suggestion is that a
separately appealoble “proceeding™ must coincide precisely
with a particular “adversary proceeding” or “contested
matter” under the Bankruptey Rules. He does not, however,
provide any support for such 2 suggestion, More broadly, it
is of course quite common for the finality of a decision to
depend on which way the decision goes. An order granting a
mation for summary judgment is final; an order denying such
a motion is not

Bullard and the Solicitor General also contend that our
rule creates an unfair asymmetry: If the bankruptey court
sustaing an objection and demies confirmation, the debtor
(always the plan proponent in Chapter 13) must go back
1 the drafling table and try again, but if the bankruptcy
*1695 court overrules an objection and grants confirmation,
a creditor can appeal without delay. But any asymmetry in
this regard simply reflects the fact that confirmation allows
the bankruptey to go forward and alters the legal relationships
among the parties, while denial does not have such significant
CONSCYUENCES.

Maoreover, il is not clear that this asymmetry will always
advantage creditors. Consider a creditor who strongly
supports & proposed plan because it treats him well, IF the
bankruptey court sustains an objection from another creditor
—perhaps because the plan trears the first creditor too well—
the first creditor might have as keen an interest in a prompt
appeal as the debtor. And yet, under the rule we adopt, that
creditor oo would have to await further developments.

al L&, Govarnment Works 8
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Bullard also rises & more practical objection, If denial orders
are not final, he says, there will be no cffective means
of oblaining appellate review of the denied proposal. The
debtor's only two options would be 1o seek or accept dismissal
of his caze and then appeal, or to propose an amended plan
and appeal its confirmation.

The first option is not realistic, Bullard comtends, because
dismissal means the end of the automatic stay against
creditors' collection effons. Without the stay, the deblor might
lose the very property at issuc in the rejected plan. Even if a
bankruptcy cournt agrecs to maintain the stay pending appeal,
the deblor is still risking his entire bankruptcy case on the
appeal.

The second option is no better, says Bullard. An acceptable,
confirmable alternative may not ¢xist. Even if one does, its
confirmation might have immediate and irmeversible effects—
such as the sale or transfer of propeny—and a coun is unlikely
to stay ils execution, Moreover, it simply wastes time and
moncy to place the debtor in the position of seeking approval
of a plan he does not want.

All good points. We do not doubt that in many cases these
options may be, as the court below put it, “unappealing.”
752 F.3d, at 487. But our litigation system has long accepted
that certain burdensome rulings will be “enly imperfectly
reparable” by the appellate process. Digital Equipment Corp.
v, Deskrap Direct, fuc., 511 U5, 863, 872, 114 5.Ct, 1992,
128 L.Ed.2d 842 (1994). This prospect is made tolerable
in part by our confidence that bankmuptey courts, like trial
coairts in ordinary litigation, rule correctly most of the time,
And cven when they slip, many of their errors-—wrongly
concluding, say, that a debtor should pay unsecured creditors
5400 & month rather than $300—will not be of a sort that
justifies the costs entailed by a system of universal immediate
appeals.

[22] [23] Sometimes, of course, a gquestion will be

important enotgh that it should be addressed immediately.
Bullards casc could well fit the bill: The confirmabality of
his hybrid plan presented a pure question of law that had
divided bankrupicy cours in the First Circuit and would make
a substantial financial difference to the parties. But there are
several mechanisms for inerlocutory review to address such
cases. First, a district court or BAP can (as the BAP did in this
case) grant beave to bear such an appeal. 28 US.C, § 158(2)
(3). A debtor who appeals o the district court and loses there

can seek certification to the court of appeals under the general
imerlocutory appeals statute, § 1292(b). See Connecricrr Nat.
Bank v. Germain, 503 US. 249, 112 5.Cy, 1146, 117 L.Ed.2d
391 {1992),

[24]) [25] Another interlocutory mechanism is pmvid.ud in

& 158(d)(2). That provigion allows a bankruptcy court, district
court, BAP, or the parties acting jointly to *1696 certify a
bankruptcy court’s erder to the court of appeals, which then
has discretion to hear the matter. Unlike § 1292(b), which
permits centification only when three cnumerated factors
suggesting importance arc all present, § 158(d)(2) permits
certification when any one of several such factors exists,
a distinction that allows a broader range of interlocutory
decisions to make their way to the courts of appeals. While
discretionary review mechanisms such as these “do not
provide relief in every case, they serve as uscful safety
valves for promptly comrecting serious errors” and addressing
important legal questions. Mahawk Indusirles, 558 US,, at
110, 130 S.C1. 599 (internal quotation marks and brackets
cmitted),

Bullard maintains that interlocutory appeals are ineffective
because lower courts have been too reticent in granting them.
But Bullard did, after all, obtain one layer of interlocutory
review when the BAP granted him leave to appeal under §
158(a)3). He also sought certification to the Count of Appeals
under § 158(d¥2), but the BAP denied his request for reasons
that arc not entirely clear. See App. to Pet. for Cert. 172,
The fact that Bullard was not able to oblain further merits
review in the First Circuit in this particular instance does not
underming our expectation that lower courts will certify and
accept interlocutory appeals from plan denials in appropriate

CRASES,

Because the Court of Appeals correctly held that the onder
denying confirmation was not final, its judgment is 3

Affirmed,

All Citations

135 S.Cu 1686, 191 L.Ed2d 621, 83 USLW 4288, &0
Bankr.Ct.Dec, 258, Bankr, L. Rep. P 82,793, 15 Cal. Daly
Omp, Serv. 4282, 2015 Daily Journal DLAR. 4917, 25 Fla. L.
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Before DANIEL A. MANION, Circuit Judge, ILANA
DIAMOND ROVNER, Circuit Judge and DAVID F.
HAMILTON, Circuit Judge.

ORDER

*1 Fifth Third Bank held a mongage on property owned by
the Bartletts’ wholly-owned corporation, High-0) Farms, Inc,
Although the Bartlents owned no interest in the property, they
claimed they did when they personally filed for bankrupiey.
The bankruptcy court allowed Fifth Third o collaterally
attack the Bartletts' confirmed bankruptcy plan based on a
lack of subject matter junisdiction, even though Fifth Third
did not appear in the bankruptcy proceeding to object or
appeal the confirmation. The district court affirmed. We hold
that Fifth Third was not harred from collaterally attacking the

bankruptcy court’s lack of jurisdiction because Fifth Third did
not receive adeguate notice of the proceeding, Therefore, we
also affirm.

I. Background

The Bartlets owned High-Q Farms, Inc, an Indiana
corporation which owned a small farm where the Banletts
lived and Tim Bartleit practiced cquine veterinary medicine
{“the property™), In 2005, High—Q Farms borrowed $142,000
from Fifth Third Bank and gave the bank a promissory note
and a mongage on the property. The Bartletts personally
guaranteed the loan. In 2009, after defaulting on the loan,
High-Q Farms filed for Chapter 7 bankrupicy for the
purpose of dissolving the corporation. The bankruptcy was
dismissed after a few months. Afier the dizmissal of High—
) Farms' bankrupicy, the Bartlents assumed High-0) Farms'
obligations under the loan and endeavored to pay the property
taxes. High-Q Farms never transferred title to the Bartletts;
owmnership of the property remained with High-Q) Farms,

In November 2010, the Banletts filed for Chapter 13
bankruptey. For reasons unknown, they claimed that they
owned the property in joint tenancy and claimed that Fifth
Third's interest was limited to “[plortions of real cstate
including bar{n] and cutbuildings used for vet practice."The
plan proposed to cram down the loan to the market value of
the property, cstimated to be 540,000, Fifth Third received
notice of the bankruptcy, but did not participate in the
procecdings. The bankruptey count confirmed the plan in
April 2011, Fifth Third did not appeal from this final
judgment of the bankruptcy court. The Indiana Sccretary
of State adminiztratively dissolved High—(Q Farms sometime
later in March 2013,

In July 2013, over two years after confirmation of the
Bartlens’ bankruptey plan, Fifth Third meved for relief from
the automutic stay for cause under 11 U.5.C, § 362(d). The
claim was that the property was not property of the Bartletts'
bankruptcy cstate on the petition date because at that time
High-Q Farms, not the Bartlens, owned the property. Since
the property was not the property of the Bartleus' bankruptcy
estate, the bankruptey coun lacked subject matter jurisdiction
over it. The bankruptcy court granted the motion, lified the
automatc stay from Fifth Third, and ordered the trustee to
shandon the property.

The Bartletts appealed to the district court, claiming that
they had acquired an equitable interest in the property by
assuming High-Q Farms® obligations. Alernatively, they
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ovarmmant Works 1

3

263



264

SEVENTH CIRCUIT CONSUMER BANKRUPTCY CONFERENCE 2015

Bartlett v. Fitth Third Bank, — Fed.Appx, — (2015}

2015 WL 4257564 =
argued that Fifth Third had waived itz subject matter
Jjurisdiction argument by failing to object to the plan's
confirmation and could not now colleterally attack it. The
district court found that the Bartletis did not have an
intérest in the property and that the bankmiptey court lacked
Jjurisdiction over the property. Relying on the principle that
questions of subject matier jurisdiction cannot be waived, the
district court affirmed. The district court noted that had Fifih
Third's motion been premised on anything but subject matier
jurisdiction, it would have agreed with the Bartletis that Fifth
Thind's motion should have been denied. The Bartlens appeal.

1. Analysis

*2 We review legal issucs de nove and findings of fact for
clear error.fn re Salem, 465 F.3d 767, 773 (Tth Cir.2006). We
review the granting of relief from the automatic stay for an
abuse of discretion. Colan v. Oprion Ore Mortg. Corp., 319
F.3d 912, 916 (Tth Cir.2003).

On appeal, the Banletts risc the same arguments brought
before the district court. First, the bankruptey court had
subject manter jurisdiction because they had an equitable
intercst in the property. Sccond, even if they did not have an
interest in the property, Fifth Third is barred by res fudicato
from collaterally attacking the confirmation arder. Fifth Third
had a full and fair opportunity 1o hitigate the lack of subject
matter jurisdiction but failed to do so before the time for
appealing the confirmation plan had expired. Therefore, the
confirmation order is res fudicata 1o all issucs that could have
been raised eoncerning it. As the district court held, neither

argument prevails.

The Bartletts did not have an equitable interest in the property.
The property was owned by High-Q Farms. High-() Farms
neither transfemred, nor could it ransfer, ownership of the
property to the Bortlens. Indiana low prohibited High-Q
Farms from transferring its assets to the Bartletts unnl it
satisfied its linbilities to Fifth Third. L.C, 23-1-45-5(ap3}
& (bX1). Whatever payments made by the Banleus on
the loan did not gain them an equitable intercst because
they were obligated to make those payments as guaraniors,
The Bartletts rely unsuccessfully on fn re Linderman, 20
B.R. 326 (Bankr,W.D Wash. 1982), 1o support their claim.
In Lindernman, the corporation gained an equitable interest
in part of the shareholders’ property by paying part of the
morgage. fd. ot 829, Bul as the district count observed,
the Bartlents are shareholders who are secking an equitable
interest in the whole of the corporation's propernty based on
paying an unspecified pant of the mongage. Indiana law

WestlawNext & 2015 Themson Reuters. Mo claim

does not restrict the ransfer of & property interest from an
individual 10 a corporation as found in Linderman, but, as
we said above, it restricts the type of transfer sought by the
Bantletts. Furthermore, the Bantletts presented no evidence to
the district court of the amount of payments made toward the

loan or property taxes.

Fifth Third was not barred by res judicara from challenging
the bankruptcy courts lack of subject matter jurisdiction,
Fifih Third's motion for relief from the nutomitic stay was,
in effect, a collateral attack on the final judgment of the
bankruptey court that confirmed the Bartletts' plan, Subject
matter jurizdiction may be raised at any point up to last direct
appeal, but onee the judgment is final it may not be attacked
collaterally by a party who had a full and fair opportunity to
litigate the issue;

On direct appeal ..., anvone who objected was free to argue
that the Bankruptcy Court had exceeded its jurisdiction,
and the District Court or Court of Appeals could have
raised such concemns swa sponfeln fact, one objector
argued just that... But once the [ JOrders became final
on direct review (whether or not proper exercises of
banknuptey court jurisdiction and power), they became res
judicata to the * *partics and those in privity with them, aot
only as to every matter which was offered and received 10
sustain or defeat the claim or demand, but as to any other
admissible mater which might have been offered for that
purpose.”

*3 Travelers Indem. Co, v. Bailey, 55718, 137, 152 (2009)
(citations omitted). This is true for a confirmed bankruptey
plan: “The reason for this is simple and mirmors the generl
justificaion for res judicata principles—afier the affected
parties have an opportunity to present their arguments and
claims, it 15 cumbersome and incfficient to allow those same
parties 1o revisit or recharacterize the identical problems in a
subsequent proceeding.”fi re Harvey, 213 F3d 318,321 (Tth
Cir 2000,

Mormally, a party must make an appearance to have a full
and fair opportunity to litigate. See Phifos Technologies,
Inc. v. Philos & D, Inc., 645 F.3d 851, 853 (Tth Cir.2011)
(collateral amack for lack of personal jurisdiction allowed
“[blecause the defendants did not appear in the district court
before entry of judgment, and because they are entitled to
one full opportunity to litigate the junsdictional issue™). In
bankruptcy court, however, “a party with adequate notice of a
bankruptey proceeding cannot ordinarily attack a confirmed
plan."/n re Harvey, 213 F3d a1 321, Adequate notice of
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o bankruptcy proceeding, then, supplies the opportunity to
litigate sufficient to preclude collateral anack:

Where, as here, a pany is notified
of a plan's contents and fails o
object 1o confirmation of the plan
before the time for appeal expires, that
party has been afforded a full and
fiair opportunity to litigate, and the
party’s failure to avail izl of that
opportunity will not justify ... relicf

Unived Snedent Ald Funds, T, v. Espinosa, 359 U5, 260,
276 (2010).

This rule, however, does not apply to Fifth Third because it
did not receive adequate notice of the Bartletts' bankruptey
proceeding, Fifth Third received notice of the Bartletty'
bankrupicy procecding conceming the Bartlents' supposed
property, But Fifth Third did not possess collateral in the
Bartletts’ name; it had a monigage on a property owned by
High-Q Farms, a corporation that was not a party to the
bankruptcy proceeding. Fifth Third did not receive adequate
notice and iz therefore not barred fram collaterally attacking
the judgment of the bankruptcy court for lack of subject
matter jurisdiction. Although Fifth Third is “a sophisticated
and organized creditor” that “must follow the administration

End of Documant

of the bankruptcy estate to delermine what aspects of the
proceeding they may want to challenge,” the ermoneous notice
provided in this case did not risc to the level of the “informal
actual notice™ that would bind a creditor such as Fifth Third.
In re Pence. 905 F.2d 1107, 1109 {Tth Cir. 1990).

The Bartlens argue that Fifth Third’s motion for relief from
the automatic stay should be construed as 3 motion under Rule
GOb4 ), which is reviewed de move United Srares v. Tittfung,
235 F .3d 330, 333 (hh Cir, 2000). We disagree. Fifth Third
does not argue thut the final order of the bankruptey court
was void. Instead, Fifth Third secks to have the automatic
stay lifted from itself. The remainder of the judgment of the
bankruptey court would not be affected. Neventheless, if wo
were to construe the motion under Rule 60(b)4) we stll
would hold that Fifth Third is not barred from collaterally
attzcking the confirmation order because it did not receive
adequate notice for res fudicata to apply.

*4 Conscquently, the judgement of the district court is
AFFIRMED.
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