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GENERAL ISSUES TO THINK ABOUT WHEN REPRESENTING ACTIVE

MILITARY & MILITARY VETERANS
ON BANKRUPTCY AND DEBTOR CREDITOR ISSUES'

Prepared for: ABI Annual Spring Meeting, April 28-30, 2022, Washington, D.C.

1.

Bankruptcy is Unsurprisingly Not Part of the Culture. Bankruptcy is not generally
understood or discussed within the military. Yet, like any demographic,
servicemembers may need a bankruptcy remedy at some point in their lives. The
Task Force is working through several means to provide information to JAG
officers and others who work with active military and to expand the ABA LAMP
Program’s reach to include pro bono services to debtor-creditor and bankruptcy
issues and to work with local resources in several locations with high numbers of
both active servicemembers and veterans.

. Retention or Acquisition of Security Clearances May be a Major Concern. Your

client may be worried about his or her current or future ability to obtain a security
clearance in connection with any debtor creditor issues or bankruptcy. The
availability of security clearances may be an important part of an active military
serviceman or woman’s career in terms of advancement. Additionally, many
veterans after leaving the military gravitate to jobs in security and other similar
sectors such as government contractor positions, which may require security
clearances. Bankruptcy is not a per se disqualifying factor for security clearances
by the DoD because clearances are evaluated using thirteen different factors
including several factors and conditions that could mitigate such factors that are
relevant. See: Code of Federal Regulations, 32 C.F.R. 154, App. H (2012)
(updating and codifying the guidelines attached to DoD Directive 5220.6) &
Guideline F. For example, the inability or unwillingness to satisfy debts, evidence
of a history of not meeting financial obligations, failure to file tax returns and
consistent spending beyond means are among the factors used to evaluate
security clearances. These factors may be mitigated by the passage of time since
the financial difficulties, the fact that the financial problems were largely caused by
factors beyond the client’s control together with responsible action in connection
with such financial difficulties, good faith efforts to repay creditors and otherwise

1 This issue list was compiled for educational purposes and is based on knowledge gained and information
collected from both ABI's Task Force on Veterans and Servicemembers Affairs (the Task Force) as well as
other outside military and veteran available resources. It is not at comprehensive and is but a part the Task
Force’s Pro Bono and Education Subcommittees, to develop comprehensive materials and resources for
ABI and other attorney and financial advisor volunteers and clients who are willing to provide pro bono
assistance to active military members and veterans. NOTE: WE NEED YOUR HELP. IF YOU HAVE
EXPERTISE IN REPRESENTING VETERANS ON DEBTOR CREDITOR AND OTHER RELATED
ISSUESPLEASE CONTACT ONE OF US SO YOU CAN BE PART OF THE SOLUTION!

Legal Disclaimer: Any person using these resources does so without any reliance on the ABI or its members
and is encouraged to exercise independent diligence in making decisions with respect to their clients.

1
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resolve debts and the receipt of counseling and other clear indications that the
problem is controlled and resolved. For more detailed information, See Emily
Connor Kennedy, “Discharges and the DoD: The Interplay between Bankruptcy &
Security Clearances,” ConsiderChapter13.org, March 6, 2022 (found in NACTT
Academy).

. Servicemembers Are Moved Reqularly and Sometimes Are Deployed for Active

Duty. Because these factors may affect financial resources, certain bankruptcy
claims, rights against third parties, budgets, timing and availability of resources
and remedies and other financial issues, availability for court appearances and
preparation for defending court matters, it is a good idea to ask any active military
clients questions about periods of prior deployment, periods of service and types
of service as well as known upcoming moves and deployments. Verified, active
deployment which makes a servicemember unavailable for appearance appears
to be grounds for waiving the requirement that a debtor appear and testify at a
Section 341 Meeting. See e.g., Memorandum from Region 7 United States Trustee
dated April 7, 2003, Richard W. Simmons, U.S. Trustee Region 7 to trustees in
Southern and Western District of Texas which states that: “The Executive Office
of the United States Trustee has concluded that as a “matter of the Program Policy,
United States Trustees should excuse unavailable Active Duty Servicemembers
from attendance at the 341 meeting in appropriate circumstances.”

. Servicemembers’ Residence May Be Different From their Domicile Making Filing

Potentially Available in More Than One Judicial District. The debtor’s residence is
where the debtor lives as of the date of the filing. The debtor's domicile is a
permanent place of residence where the debtor intends to return following a
temporary departure. A debtor may file in any judicial district where they have their
domicile, residence, or principal assets within the 180 days prior to bankruptcy, or
the longest portion of such period, as applicable. It is not uncommon for military
servicemembers to have different places of domicile and residence. There could
also be more than one residence or domicile for such clients based on their prior
moves and change in plans. Based on the facts, counsel should give some thought
to the best venue for the bankruptcy cases, where applicable. See also #5 below
regarding issues related to applicable exemptions.

. Exemption Choice Is Made According to a Debtor’'s Domicile, Not Residence. The

choice of which state’s exemptions apply is based on domicile not residence. As
noted above, a servicemember may have more than one domicile. Section
522(b)(3)(A) provides that a debtor that has more than one domicile in the 730

2 This memo was issued after 9-11 and the commencement of the war in Iraq. There is no reason to believe
that the policy has changed since that time. It appears that regional U.S. Trustee’s drive policy in this area
in specific cases. The U.S. Trustee’s office hopefully will be sympathetic to an active servicemember’s
situation and adjust the regional requirements accordingly.

2
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days prior to filing for bankruptcy, the applicable state exemptions will be for the
state where the debtor’'s domicile was located for the 180 days prior to the petition
date or the longer portion of such 180-day period, as applicable. Depending on the
facts, there may be timing and other issues which could affect a debtor’s available
exemptions. One issue that may come up is the availability under the applicable
state exemptions of exempting property located in another state, as this may be a
common fact pattern existing for military families that have moved. In sum, the
debtor’s counsel should both understand the facts and fully analyze the possible
exemption issues that could arise for their servicemember clients. For a much
more thorough discussion of these issues, See attached article, Louis M. Bubala
Il and Joseph E. Dagher, “Homestead Exemptions for Military Members on
Assignment,” 34 ABI Journal, p. 34-36.

. Understanding Your Client's Military and Disability Pay is Important to Chapter
Choice and Other Bankruptcy Issues. The Haven Act dramatically impacted the
scope of COMI for many veterans and servicemembers (and in some
circumstances the COMI of their family members) by excluding from COMI “any
monthly compensation, pension, pay, annuity, or allowance paid under title 10, 37,
or 38 in connection with a disability, combat-related injury or disability, or death of
a member of the uniformed services, except that any retired pay excluded
under this subclause shall include retired pay paid under chapter 61 of title
10 only to the extent that such retired pay exceeds the amount of retired pay
to which the debtor would otherwise be entitled if retired under any provision
of title 10 other than chapter 61 of that title.” Section 101(10A). It is important
for you to understand the nature and scope of your military or veteran client’s
income by accessing the DOD & VA'’s eBenefits website for award letters, payment
history and military discharge documents and other records at
www.ebenfits.va.gov. See also DFA’'s MyPay website for leave and earnings
statements www.mypay.dfas.mil.

. Be Aware of Those Obscure Exceptions to Discharge That Might be Lurking at the
Back of Section 523. It is important to review specific debts owed to the
government including the obligation to repay overpayments to determine the scope
of your client’s discharge. There are certain obscure and infrequently encountered
exceptions to the discharge that otherwise may be overlooked. See e.g., In re
Fagan, 559 B.R. 718 (Bankr. E.D. CA. 2016) (see attached)

. There Are Special Protections Provided to Active Military and Veterans on
Collection Activity Including SCRA that may affect Claims Asserted in a Bankruptcy
Case. There are many protections including the Servicemembers Civil Relief Act
(SCRA) which may be available to your servicemember clients (including
reservists and inductees) and in some instances their families where the
servicemember has been called to duty. Counsel needs to understand how these
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protections could impact the allowability of certain claims filed in the bankruptcy
case, the validity of default judgments obtained prior to bankruptcy, as well as your
client’s rights in relation to pending litigation in both the bankruptcy court as well
as non-bankruptcy courts. Some remedies are self-executing while other remedies
must be affirmatively sought to protect your client’s rights. Attached is a
comprehensive article by former bankruptcy judge Robert E. Gerber that provides
a good summary of the SCRA’s provisions: Robert E. Gerber, “Protections
Afforded by the Servicemembers Civil Relief Act.”

. Unique Resources That May Help Your Client to Improve Their Financial Situation

to Avoid Bankruptcy. Your clients may have access to resources unique to either
active military and/or veterans which may impact your decisions on the best
remedies to address their debtor-creditor issues. The nature and extent of these
resources may depend on the client's military status or career history. The
available resources for veterans and servicemembers unfortunately are extensive,
balkanized and dispersed in many locations, which makes them difficult to locate
particularly because different locales may have different levels and types of
resources. Finding local credible resources® that regularly work with military
members and veterans can assist you in getting your clients the help that they
need to address their financial and other issues. There are many resources
currently available and listed within the Task Force’s section of the ABI Website.
https://veterans.abi.org. See also https://veterans.abi.org/fag (frequently asked
questions oriented to the client)

3 Just because it has military in the name does not mean that it is legitimate. There are several scams
and some organizations that prey on the military comraderies and target military and veterans and their
families particularly in the employment areas.
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GENERAL ISSUES TO THINK ABOUT WHEN REPRESENTING ACTIVE
MILITARY & MILITARY VETERANS
ON BANKRUPTCY AND DEBTOR CREDITOR ISSUES!
Prepared for: ABl Spring Meeting, April 27-29, 2022, Washington D.C.

1. Bankruptey is Unsurprisingly Not Part of the Culture. Bankruptcy is not generally
understood or discussed within the military. Yet, like any demographic,
servicemembers may need a bankruptcy remedy at some point in their lives. The
Task Force is working through several means to provide information to JAG
officers and others who work with active military and to expand the ABA LAMP
Program’s reach to include pro bono services to debtor creditor and bankruptcy
issues and fo work with local resources in several locations with high numbers of
both active military and veterans.

2. Retention or Acauisition of Security Clearances May be a Major Concern. Your
client may be worried about his or her current or future ability to obtain a security
clearance in connection with any debtor creditor issues or bankruptcy. The
availability of security clearances may be an important part of an active military
serviceman or woman’s career in terms of advancement. Additionally, many
veterans after leaving the military gravitate to jobs in security and other similar
sectors such as government contracior positions which may require security
clearances. Bankruptcy is not a per se disqualifying factor for security clearances
by the DoD which clearances are evaluated using thirteen different factors
including several factors and conditions that could mitigate such factors that are
relevant. See: Code of Federal Regulations, 32 C.F.R. 154, App. H (2012)
(updating and codifying the guidelines atfached to DoD Directive 5220.6) &
Guideline F. For example, the inability or unwillingness to satisfy debts, evidence
of a history of not meeting financial obligations, failure to file tax returns and
consistent spending beyond means are among the factors used to evaluate
security clearances. These factors may be mitigated by the time since the financial
difficulties, the fact that the financial problems were largely caused by factors
beyond the client's control fogether with responsible action in connection with such
financial difficulties, good faith efforts to repay creditors. and otherwise resolve

1 This issue list was compiled based on knowledge gained and information collected from both ABI’s Active
Military Servicemembers & Veterans Task Force (the Task Force) as well as other outside military and
veteran available resources. It is not at comprehensive and is but a part the Task Force’s Pro Bono and
Education Subcommitiees, to develop comprehensive materials and resources for ABI and other attorney
and financial advisor volunteers and clients who are willing fo provide pro bono assistance to active military
members and veterans. NOTE: WE NEED YOUR HELP. IF YOU HAVE EXPERTISE IN REPRESENTING
VETERANS ON DEBTOR CREDITOR AND OTHER RELATED ISSUESPLEASE CONTACT ONE OF US
SO YOU CAN BE PART OF THE SOLUTION!

Legal Disclaimer: Any person using these resources does so without any reliance on the ABI or its members
and is encouraged to exercise independent diligence in making decisions with respect to their clients.
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debts and the receipt of counseling and other clear indications that the problem is
controlled and resolved. For more detailed information, See Emily Connor
Kennedy, “Discharges and the DoD: The Interplay between Bankruptcy & Security
Clearances,” ConsiderChapter13.org, March 6, 2022 (found in NACTT Academy).

3. Active Military Members Get Moved Regularly and Sometimes Are Deployed for
Active Duty. Because these factors may affect financial resources, certain
bankruptey claims, rights against third parties, budgets, timing and availability of
resources and remedies and other financial issues, availability for court
appearances and preparation for defending court matters, it is a good idea to ask
any active military clients questions about periods of prior deployment, periods of
service and types of service as well as known upcoming moves and deployments.
Verified, active deployment which makes a servicemember unavailable for
appearance appears to be grounds for waiving the requirement that a debtor
appear and testify at a Section 341 Meeting. See e.g., Memorandum from Region
7 United States Trustee dated April 7, 2003, Richard W. Simmons, U.S. Trustee
Region 7 to trustees in Southern and Western District of Texas which states that:
“The Executive Office of the United States Trustee has concluded that as a “matter
of the Program Policy, United States Trustees should excuse unavailable Active
Duty Servicemembers from attendance at the 341 meeting in appropriate
circumstances.”

4. Active Military May Have a Different Residence From their Domicile Making Filing
Potentially Available in More Than One Judicial District. The Debtor’s residence is
where the debtor lives as of the date of the filing. The debtor's domicile is a
permanent place of residence where the debtor intends to return following a
temporary departure. A debtor may file in any judicial district where they have their
domicile, residence, or principal assets within the 180 days prior to bankruptey, or
the longest portion of such period, as applicable. Its not uncommeon for military
servicemembers to have different places of domicile and residence. There could
also be more than one residence or domicile for such clients based on their prior
moves and change in plans. Based on the facts, counsel should give some thought
to the venue for the bankruptcy cases, where applicable. See also #5 below
regarding issues related to applicable exemptions.

5. Exemption Choice Is Made According to_a Debtor's Domicile, Not Residence.
Exemption choice is based on domicile not residence. As noted above a military
servicemember may have more than one domicile. Section 522(b)(3)(A) provides
that a debtor that has more than one domicile in the 730 days prior to filing for

2 This memo was issued after 9-11 and the commencement of the war in Iraq. There is no reasen to believe
that the policy has changed since that time. It appears that regional U.S. Trustee’s drive policy in this area
in specific cases. The U.S. Trustee’s office hopefully will be sympathetic to an active servicemember 's
situation and adjust the regional requirements accordingly.
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bankruptey the applicable state exemptions will be for the state where the debtor's
domicile was located for the 180 days prior to the petition date or the longer portion
of such 180-day period, as applicable. Depending on the facts there may be timing
and other issues which could affect a debtor's available exemptions. One issue
that may come up is the availability under the applicable state exemptions of
exempting property located in another state as this may be a common fact pattern
existing for military families that have moved. In sum, debtor’s counsel should both
understand the facts and fully analyze the possible exemption issues that could
arise for their servicemember clients. For a much more thorough discussion of
these issues, See attached article, Louis M. Bubala Il and Joseph E. Dagher,
“Homestead Exemptions for Military Members on Assignment,” 34 ABI Journal, p.
34-36.

. Understanding Your Client's Military and Disability Pay is Important to Chapter
Choice and Other Bankruptcy Issues. The Haven Act dramatically impacted the
scope of COMI for many veterans and servicemembers (and in some
circumstances the COMI of their family members) by excluding from COMI “any
monthly compensation, pension, pay, annuity, or allowance paid under title 10, 37,
or 38 in connection with a disability, combat-related injury or disability, or death of
a member of the uniformed services, except that any retired pay excluded
under this subclause shall include retired pay paid under chapter 61 of title
10 only to the extent that such retired pay exceeds the amount of retired pay
to which the debtor would otherwise be entitled if retired under any provision
of title 10 other than chapter 61 of that title.” Section 101(10A). It is important
for you to understand the nature and scope of your military or veteran client's
income by accessing the DOD & VA's eBenefits website for award letters, payment
history and military discharge documents and other records at
www.ebenfits va.gov. See also DFA's MyPay website for leave and earnings
statements www.mypay.dfas.mil.

. Be Aware of Those Obscure Exceptions to Discharge That Might be Lurking at the
Back of Section 523. It is important to review specific debts owed to the
government including the obligation to repay overpayments to determine the scope
of your client's discharge. There are certain obscure and infrequently encountered
exceptions to the discharge that otherwise may be overlooked. See e.g., In re
Fagan, 559 B.R. 718 (Bankr, E.D. CA. 2016) (see attached)

. There Are Special Protections Provided to Active Military and Veterans on
Collection Activity Including SCRA that may affect Claims Asserted in a Bankruptcy
Case. There are many protections including the Servicemembers Civil Relief Act
(SCRA) which may be available to your setvicemember (including reservists and
inductee) clients and in some instances their families where the servicemember
has been called to duty which you need to understand that could impact the
allowability of certain claims filed in the bankruptcy case, the validity of default
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judgments obtained prior to bankruptcy, as well as your client’s rights in relation to
pending litigation in both the bankruptcy court as well as non-bankruptcy courts.
Some remedies are self-executing while other remedies must be affirmatively
sought to protect your client’s rights. Attached is a comprehensive article by former
bankruptcy judge Robert E. Gerber that provides a good summary of the SCRA's
provisions: Robert E. Gerber, “Protections Afforded by the Servicemembers Civil
Relief Act.”

. Unique Resources That May Help Your Client to Improve Their Financial Situation

to Avoid Bankruptcy. Your clients may have access to resources unigue to either
active military and/or veterans which may impact your decisions on the best
remedies to address their debtor-creditor issues. The nature and extent of these
resources may depend on the client’'s military status or career history. The
available resources for veterans and military unfortunately are extensive,
balkanized and disbursed.in many locations which makes them difficult fo locate
particularly because different locals may have different levels and types of
resources. Finding local credible resources® that regularly work with military
members and veterans can assist you in getting your clients the help that they
need to address their financial and other issues. There are many resources
currently available and listed within the Task Force's section of the ABI Website.
https://veterans.abi.org. See also hitps://veterans.abi.orgffaq (frequently asked
guestions oriented to the client)

3 Just because it has military in the name doesn’t mean that it is legitimate. There are several scams and

some organizations that prey on the military comraderies and target military and veterans and their
families particularly in the employment areas.
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By Louis M. Busata Il anD JosepH E. DAGHER

Homestead Exemptions for
Military Members on Assignment

Outside of combat, service members face
challenging legal issues. New assignments
in new states mean new laws. In Nevada, with five
military bases, military families have faced obsta-
cles in voting' and obtaining school vouchers.?
Bankruptcy presents its own wrinkles. A recent
appellate decision addressed whether military mem-
bers on assignment can claim homestead exemp-
tions and, if so, under what law > The answer is not
as clear as it seems, however, Debtors, property and
the court might be in different states, and the ques-
tion of residence and domicile involves a mix of fact
and law. Finally, a court must apply both federal
and state law, There is a complex body of law for
claims of cross-border, extraterritorial exemptions.*
The U.S. Bankruptcy Appellate Panel (BAP) for
the Ninth Circuit provided guidance with Burke v.
Larsen (In re Larsen). Neither the debtor nor the
trustee provided the bankruptcy court with the cor-
rect law, resulting in an incorrect decision below.
The BAP highlighted the controlling federal stat-
ute: Section 522(b) of the Bankruptcy Code states
that the applicable exemption law is determined
by the debtors’ domicile * Despite the bright line,
lawyers and courts have overlooked it. Case law
is not always correct when addressing a military
member’s homestead exemption. This oversight can
result in tactical and financial errors in evaluating a
potential bankruptey. In a bankmptey, the mistake
can result in a windfall for one side. Larsen is a
reminder that without applying the correct federal
law at the start, the remaining evaluation might lead
to an outcome subject to reversal on appeal,

l ife in the military comes with inherit rigks.

Statutory Framework

Larsen invoked questions on the federal bank-
ruptcy venue, the federal allowance of exemptions
and the federal interpretation of state law of allow-
able exemptions. Debtors may file for bankruptcy
in any federal judicial district where they had their
“domicile, residence, principal place of business ...

Amy Rose, “We're Serving Our Gountry. Now Trump Says Voles Like Ours Don't Count,”
Washingion Post (Nov. 11, 2020} 50 U.S.C. § 4025 {military member does not fose vat-
Ing right In fiome state).

Sandra Chereb, “Policy Allows Military Exemption on Nevada’s School Cholce Accounts,”
Las Vegas Revigw-Jourmal (Nov. 11, 2015},

Burke v. Larsen {f re Larsen, Ne, NV-20-1133-FBG, 2020 WL 6440884 (B.AP. 9th Cir,
Nov. 3, 2026} (mem. per curiam).

See, e.g., Fernandez v. Mifler {in re Fernandez), No. EP-11-CV_1123-KC, 2011 WL
3423373 (W.9, Tex. Aug. 5, 2011), 7ev'g, 446 B.R. 790 {Bankr, W.D. Tex. 2071).

11 US.C. § 522(1)(1).

o

w

ES

%

or principal assets” in the 180 days before bank-
ruptey (or the longer portion of that period).* While
a residence usually encompasses the same district
for all purposes, some debtors might be able to file
in multiple districts.

Military families may have a different domicile
and residence, giving them two venues for filing.
The terms are similar but distinct. A residence is
where one lives in real time.” A domicile is a per-
manent home — where one resides with the inten-
tion to remain or to which one intends to return fol-
lowing a temporary departure.® A person residing
in a state is not necessarily domiciled there® When
domicile is disputed, “courts try to determine the
subjective intent of [the] debtors” from subjective
statements and objective facts.'

The second relevant statute allows debiors to
exempt assets from collection and liquidation in
bankruptcy." Individuals may select exemptions
authorized by federal bankruptcy law or the state law
of their domicile.” While the venue statute may allow
a debtor to file in multiple jurisdictions, the exemp-
tion statute depends solely on the debtor’s domicile.”*

The applicable exemptions also may depend on
finer points. The first arises if the debtor was domi-
ciled in two or more states in the 730 days prior
to filing for bankruptcy. The court applies the law
of the state where the debtor had the longest domi-
cile for the 180 days before those 730 days." The
second arises in determining the applicable exemp-
tions. Some states permit debtors to select state or
federal exemptions,” but other states opt out of the
federal exemptions, thus requiring debtors to apply
the state exemptions.' Finally, some states bar their
exemptions from applying to property outside the
state. Rather than denying the debtor an exemption,
the debtor still can apply the federal exemption."”

6 28U.5.C.§1408(1),

7 Carl v. United States (In re Carf), 142 8R. 257, 259 {Bankr. 8.D. Ii. 1992); William
Houstor: Brown, et at, Bankruplcy Exemplion Manual § 4:6 (20203,

8 Lewv. Moss, 797 F.2d 747, 749 {9th Cir. 1986).

9 Welbls v. Uniled States, 244 F.2d 158, 163 (9th Cir, 1957),

10 Bankruptey Exemption Manuzt § A6 {eiting i re Felix, 562 B.R. 700, 705 {Bankr.
S.D. Ohio 20173,

1111U.8C. § 5220)(1).

1211 0.8, § 522(0)(1)-(3), (d).

1311 US.C. § 522(n); fn ro Stockburger, 192 B.R. 908, 910 {ED. Tenn. 1398), aff'd,
106 F,3d 402, No, 96-5409, 1997 WL 41202 (6th Cir. Jan, 31, 1997) {table),

1411 US.C. § 522(0){3)(A); Mancuse v. Yarnall fin re Mancuso), No. NV 16-1387-BHTa,
2018 WL 1354337, 2 (8.A.P. 9th Cir, March 12, 2018).

15 For example, courts recognize that Washington law does not require debtors domiciled
there to sefect its stale faw exemptions. Kleln v, Arrderson (in re Anderson), 988 F.3d
1210 {8t Cir. 2021).

16 Seg, e.g., Nev, Rev. Stat, 21.096(3).

17 11 US.C § 522{3(3) Mhanging paragraph), {d); o re Rogy, 478 BR. 384 {Banks. D. Ariz. 2012).

ABI Journal
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Background of Larsen

Larsen presented a mixed set of facts when debtoss filed
a joint chapter 7 petition in January 2020 in Nevada.”® They
were from Washington, and Cami Larsen owned a home
there, which they lived in until Jason Larsen was assigned
to Guam in 2014, They moved to Nevada in 2017 when he
was assigned to Naval Air Station Fallon.” From 2014-20,
the Larsens rented the Washington house at times, and a
relative lived there on the petition date. Debtors scheduled
the Washington home as exempt under Nevada law. They
believed that because they lived in Nevada, they were required
to file for bankruptcy in Nevada and use its exemption law.

The Issue and the BAP’s Ruling

The trustee objected to the exemption and argued that the
Washington house could not be their homestead because they
did not reside there. He also argued that Nevada’s homestead
exemption does not apply to property outside the state.

The Larsens responded that they considered the
‘Washington home their permanent home. Their driver’s
licenses were from Washington, the debtor husband’s earn-
ings statement listed Washington as his legal state of resi-
dence, and they paid Washington property taxes under the
state’s homestead law. The family member at the debtor’s
home was only housesitting, and they intended to return to
the home once Mr. Larsen retired in June 2020 2

The debtors argued that they lived in Nevada under the
Navy’s orders, and that Washington remained their residence
for voting purposes while on active duty under federal law.
The Larsens also claimed that they were obligated to file for
bankruptcy in Nevada under the venue statute. Finally, the
Larsens argued that the Ninth Circuit allowed state law exemp-
tions to apply to properties in other states.”> Hon. Bruce T.
Beesley overtuled the trustee’s objection, allowing the exemp-
tion because Mr. Larsen was in the military at the time.

The BAP subsequently held that the bankruptcy court cor-
rectly determined that the debtors were entitled to an exemption.
The panel also held that the trustee comrectly argued that the
debtors could not exempt their Washington home under Nevada
law, but the reasoning behind both points was flawed because it
overlooked the federal law on exemptions in bankruptey.

The BAP pointed to § 522(b), which states that exemp-
tions are determined by the debtor’s “domicile.”” After
considering the law on the residence and domicile, the
BAP noted that debtors can file bankruptcy cases in states
where they cannot claim the exemptions due to a different
domicile. Effectively, its legal conclusion did not depend
on many issues raised at the bankruptcy court, including on
the Larsens’ residence in Nevada, the amount of time they
spent in Nevada and the amount of time they spent away
from Washington. The BAP held that the uncontradicted
evidence in the record established that the Larsens were
domiciled in Washingion.?

18 2020 WL 6440884 at *1.

19 Faion is home to the Navy’s “Top Gun” program; in ihe 1986 movie, the program was based in
San Diego.

20 2020 WL 6440884 at *1-2.

24 fd.at*2,

22 14, {citing Arraf v. Breach fin re Arrol), 170 F.3d 934 (9ih Cir. 1999)).

23 Id. at *4 (eiting /i re Stanfon, 457 B.R, 80, 85 (Bankr. D. Nev, 2011)).
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Although the decision reversed the original order sustain-
ing their exemption, the BAP noted that the debtors were not
left unprotected. Debtors may amend their exemptions as a
matter of course at any time before the case is closed, subject
to limited exceptions * The debtors subsequently amended
their schedules to claim exemptions under Washington law,

Other Rulings n Military Contexis

There are scant decisions about a military member’s exemp-
tions. The case of first impression is In re Wellberg, with a debtor
from Minnesota on active duty in Virginia who filed for bankrupt-
¢y in Virginia * The court debated the application of Vitginia and
Minnesota homestead law. The court held that the debtor remained
domiciled in Minnesota when on call and, applying § 522(b),
allowed the homestead exemption under Minnesota law > Some
subsequent decisions have correctly applied § 522(b)*®

Other courts have reached contrary conclusions. In In re
Anderson, a debtor filed for bankruptcy in Texas while on
assignment there and claimed a federal homestead exemption
in property in South Carolina.” The trustee objected that she
did not kive in South Carolina. The court considered the facts
about the property and state law decisions about absences
due to military service, then allowed the exemption under
federal bankruptey law.

Anderson is similar to Larsen in that both courts felt com-
pelled to provide a homestead exemption — but both deci-
sions failed to address § 522(b). If the court had analyzed the
statute, it could not have allowed an exemption under fed-
eral bankruptcy law, The coutt clearly found that the debtor
remained domiciled in South Carolina, so the debtor should
have applied South Carolina exemption law under § 522(b).
South Carolina has opted out of the federal exemptions, and
as a result, the debtor could not take the federal exemptions
under South Carolina exemption law.

Yet the bankruptcy court still allowed the debtor to claim
federal exemptions. Those were only available if the court
held that the debtor was domiciled in Texas, which had not
opted out of the federal exemptions.” The court had to ignore
the issue of domicile and missed the requirements of § 522(b)
to allow federal exemptions under Texas law. The outcome
is even more surprising because the court cited Wellberg.
Had the court followed that case, it would have held that the
debtor was domiciled in South Carolina and limited to an
exemption under South Carolina law.

In another case, the court factually rejected the debtors’
claim of domicile in the state where they had a home, apart
from their state of residence during the military assignment *!
The debtors lived in Utah while the debtor husband worked
there with the Air Force. The debtors had bought land in
Idaho 16 years before filing for bankruptcy, built a cabin

25 Id. at *5 (giting Fed, R, Bankr, P, 1009, and Lua v. Milier {in re Lua), 632 F. App'x 851 (8th Cir. 2017)).

26 12 B.R. 48 {Banke. ED. Va. 1981),

27 The decision did not consider whether the debtor's raw fand and an intent to build a heme qualified as an
exampt homestead that the debtor "uses as a residence.” 11 U.S.G. § 522(d).

28 {n re Ober, 613 B.R. 631, 636 & n.5 (Baniy. ED. Pa. 2020) ion of Arizona
while millary member was in Pernsyivania); i re Porvaznik, 456 B.R. 738 {Bankr. M.B. Pa. 2011) (over~
rling trustea objection based on debtar's absence fram state during hushand's assignment in Louisiana).

23 240 B.R. 254 (Bankr. W.D, Tex. 1999).

30 5.C. Code § ¥5.41-30(3(F).

31 fn se Kiine, 350 B.R. 497 (Bankr. D. tdaho 2005).

continued on page 60
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Homestead Exemptions for Military Members on Assignment

from page 35

and spent summers there. They stated that their intent was
to retire to Idaho, remaining in Utah after his retirement
until she retired. The debtor wife retired shortly before the
bankruptcy, but the debtors were unable to move until after
the filing due to the seasonal weather. Under those facts, the
court held that they were domiciled in Utah and ineligible
for Idaho exemptions. In dicta, Hon. Jim D. Pappas sug-
gested that the debtors could not claim any exemption since
Utah opted out and only exempted property in the state.”” The
decision did not discuss the savings clause that preserves a
federal exemption if none is available under state law.
There is an economic impact on applying one state’s
exemptions rather than another, whether rightly or wrongly.
In Larsen, the Nevada homestead exemption protects up to
$605,000 in equity,* but Washington’s exemption is capped
at $125,000.* In an appellate brief, the parties disputed
whether the debtors had $107,000 in equity or $202,000.

32 id. at 502, n.6.
33 Nev. Rev. Stat, 21.090(1){), 115.050.
34 Wash, Rev, Code § 6,13.030.

Copyright 2021
American Bankruptcy Institute.

Under the original ruling with Nevada law, the equity would
be exempt in either scenario. However, when the domicile is
determined and Washington law is applied, there is excess
equity for the bankruptey estate if the trustee’s valuation is
correct. The decision to file for bankruptcy seemed to make
sense if Nevada law applied and exempted all their home
equity. In retrospect, the decision to file for bankruptcy
makes less sense because the trustee can recover the excess
home equity under Washington’s less generous law.

Bankruptcy courts have complex questions of state and
federal law when presented with issues of residence, domi-
cile, homesteads and military duty. Differing decisions are
common in cases involving multiple questions of fact and
law. However, Larsen provides a baseline of the legal ques-
tions and analysis to resolve future cases. ibi

Editor’s Note: ABI’s Veterans and Servicemembers Affairs
Task Force was created to to educate, remediate and prevent
adverse debt concerns and impacts on veterans and service
members. For more information, visit veterans.abi.org.

Please contact ABT at (703) 739-0800 for reprint permission.

60 June 2021

ABI Journal
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The HAVEN Act, A Primer

I The HAVEN Act — Honoring American Veterans in Extreme Need (HAVEN)
Act of 2019

A

Redefined 11 U.S.C. 101(10A) “Current Monthly Income” to also EXCLUDE

“(IV) any monthly compensation, pension, pay, annuity, or allowance
paid under title 10, 37, or 38 in connection with a disability, combat-
related injury or disability, or death of a member of the uniformed
services, except that any retired pay excluded under this subclause shall
include retired pay paid under chapter 61 of title 10 only to the extent that
such retired pay exceeds the amount of retired pay to which the debtor
would otherwise be entitled if retired under any provision of title 10 other
than chapter 61 of that title.”

Signed info law on August 23, 2019 and became effective immediately.
The HAVEN Act overturns decisions holding that, under the U.S. bankruptcy
laws as previously written, disabled veterans were required to include their
VA disability benefits in their disposable income for bankruptcy purposes —
even though recipients of Social Security disability benefits were not
required to do the same with their benefits.

Il Benefit is Not Limited to “Veterans”

A
B.
C.

Department of Defense pays under Titles 10 & 37.

Department of Veterans Affairs pays under Title 38.

Examples and additional potentially excludable receipts excluded from
“Current Monthly Income” are discussed here: htip://abi-
org.s3.amazonaws.com/Newsroom/HAVENActTPMAddendum _Aug 2019.p
df.

I Applicatidn to Cases Pending Upon Enactment?

A.
B.

Applies to cases filed after August 23, 2019.
Arguments in support of applying the revised Current Monthly Income
definition to cases and payment plans that were pending on that date
include:
Landgraf v. USI Film Prod., 511 U.S. 244 (1994) (setting forth the
standard as to application of a statute before its enactment);

1 Courtesy of the NCBJ 2019 Annual Conference.

Page 1 of 3
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Rivers v. Roadway Exp., Inc., 511 U.S. 298, 311 (1994) (applying
narrow error-correcting statutes to pending cases where a contrary
reading renders the statute ineffective);

in re Padiila, 365 B.R. 492, 503 (Bankr. E.D. Pa. 20017) (quoting 11
U.S.C. § 350(b)) (providing a bankruptcy case may be reopened to
accord relief to the debtor).

Implementation

A
B.

Official Forms for Schedules are being revised.
Bankruptcy Rules, Local Rules and Procedures are being updated.

Find Supporting Documentation

A

DOD & VA's eBenefits website (www.ebenefits.va.gov) for Award Letters
and Payment History, Military Discharge Document {(e.g., DD Form 214) and
Records.

DFAS’s MyPay website (www.mypay.dfas.mil) for Leave and Earnings
Statements.

Additional Resources

A

ABI Task Force on Veterans and Servicemembers Affairs,
https://veterans.abi.org; webinar - https://veterans.abi.org/podcast/webinar-
experts-discuss-new-bankruptcy-laws-help-distressed-small-businesses-
disabled.

Stateside Legal, https://statesidelegal.org.

American Bar Association Standing Committee on Legal Assistance for
Military Personnel,

https://www.americanbar.org/groups/legal _assistance military personnel/.
U.S. Dep’t of Def. Warrior Care,

https://warriorcare.dodlive. mil/benefits/compensationand-benefits/.

U.S. Dep’t of Veterans Affairs, https://www.va.gov/; Office of Gen. Counsel’s

Accreditation Search, https://www.va.gov/ogc/apps/accreditation/index.asp.

Also - Administrative Discharge of Student Loans for Disabled Veterans

A

President signed an executive action requiring the Dep't of Ed. and VA to
develop a more streamlined process to administratively discharge the
federal student loan debt of disabled veterans with the designation of “totally
and permanently disabled.”

See Memorandum for the Secretary of Education the Secretary of Veterans
Affairs, WHITE HOUSE (Aug. 21, 2019),
https://www.whitehouse.qov/presidentialactions/presidential-memorandum-

discharqinq-federaI-student-loan-debt-totaIvaermanentlv—disablednveterans[;

codified at Discharging the Federal Student Loan Debt of Totally and

Page 2 of 3

2757



2022 ANNUAL SPRING MEETING

Permanently Disabled Veterans, 84 Fed. Reg. 44,677, 2019 WL 3996836
(Aug. 21, 2019).

Page 3 of 3
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return, Thus, Debtor’s 2006 tax debt was
discharged under § 523(a)(1)}(B).

CONCLUSION
WHEREFORE, Debtor’s Complaint to
Determine Dischargeability is GRANTED.

FURTHER, Judgment is hereby en-
tered in favor of Plaintiff.

W
O E KEYNUMBER SYSTEN
T

IN RE: Christopher Kyle
FAGAN, Debtor.

Case No. 15-28694-C-7

United States Banlkruptey Court,
E.D. California.

Signed November 14, 2016

Background: Chapter 7 debtor filed mo-
tion for order of contempt in his reopened
case to enforce discharge injunction with
respect to debt to Defense Finance and
Accounting Service (DFAS) to repay un-
earned part of his Navy reenlistinent ho-
nus.
Holding: The Bankruptey Court, Christo-
pher M. Klein, J.,, held that military debt
was not debt which eould be discharged.
Motion denied.

1. Bankruptey ¢=3344

Chapter 7 debtor’s military debt to
repay unearned part of his Navy reenlist-
ment bonus was not debt which could be
discharged, as discharge was entered less
than five years after debtor left the Navy
and Defense Finance and Accounting Ser-
vice (DFAS) hilled him $5,945.09 to recoup
the unearned portion of his reenlistment
bonus. 37 US.C.A. §8 3033, 373(¢); 11
US.CA. § 523

2. Statutes &1215, 1219, 1452

The usual canon of statutory construe-
tion where statutes conflict is to give effect
to each and to construe a later statute as
implicitly amending an earlier, more gen-
eral statute.

3. Statutes ¢»1219

Where a conflict is frreconcilable in
interpreting statutes, the more recent stat-
ute governs.

4. Bankruptcy €=2465.3

Contempt-of-discharge action must be
pursued in the banlauptey court that en-
tered the discharge.

Peter Cianchetta, Elk Grove, California,
for Debtor.

Phillip A. Talbert, Acting United States
Attorney; Bruce A. Emard, Assistant
United States Attorney, for United States.

OPINION REGARDING MILITARY
DEBT DISCHARGE
EXCEPTION

CHRISTOPHER M. KLEIN,
Bankruptey Judge:

Inconspieuous exceptions to bankruptey
discharges lwking at 37 US.C.
§§ 303a(e)4) and 373(c) surprised the
debtor who assumed that his debt to repay
the unearned part of his Navy reenlist-
ment bonus had been discharged. He
urges that Bankruptey Code § 727(b) (dis-
charge “from all debts” net named in
§ 523) trumps statutes not named in
Bankruptey Code § 523, but Congress has
said otherwise in a later-enacted statute.
His motion for an order of contempt to
enforee the discharge injunction is DE-
NIED.
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Cite as 359 B.R. 718 (Bkricy.ED.Cal. 2016)

These chscure discharge exceptions, en-
acted in 2006 and 2008, warrant exegesis
as a case of first impression. They anchor
more than 60 repayment provisions scat-
tered around Titles 10, 14, and 37 of the
United States Code and have not been
reviewed in reported bankruptey decisions.

Faets

The debtor was involuntarily discharged
from the Navy after serving fifteen months
of a six-year reenlistment.

The Defense Finance and Accounting
Service (DFAS) hilled him $5,945.09 to
recoup the unearned portion (1735 days) of
his reenlistment bonus. .

He filed a chapter 7 bankruptcy case on
November 9, 2015, scheduling a $5,945.10
debt to DFAS, which he expected to be
discharged. His chapter 7 discharge was
entered on February 22, 2016; the case
closed four days later.

DFAS sent the debtor a bill dated
March 24, 20186, noting that additional
charges are assessed under 81 U.S.C.
§ 8717 and that the debt could be turned
over to the Treasury for collection or off-
set from tax refunds and other federal
benefits. It was followed by another DFAS
bill dated May 26, 2016.

The Department of the Treasury billed
him on August 6, 2016, for $5,975.83, with
a payment coupon showing a $7,648.42

debt.

The debtor filed a motion for an order of
contempt in his reopened case on Septem-
ber 14, 2016.

He does not interpose a fact-based de-
fense or question the amount of the debt,
relying instead on the theory that Bank-

1, Section 308(d) provides:

{d)} A member who does not complete the
term of enlistment for which a bonus was
paid to the member under this section, or a
member who is not technically qualified in

ruptey Code § 523 controls all exceptions
to the chapter 7 discharge.

Issue

Do 37 U.S.C. §% 303a(e) and 373(c) op-
erate as exceptions to discharge under 11
US.C. § 727(h), thereby insulating the
United States from exposure to liability for
violation of the discharge injunction under
11 U.8.C. § 524(a)?

Jurisdiction

Federal subject-matter jurisdiction is
founded on 28 US.C. § 1334. Enforcing
the injunction against collecting a dis-
charged ' debt, including determining
whether such debt is discharged, is a core
proceeding that may be heard and deter-
mined by a bankruptcy judge. 28 U.S.C.
§§ 157(b)2)(T) and (0).

Congress abrogated sovereign immunity
for Bankruptey Code § 524 discharge in-
junction violations. 11 U.B8.C. § 106(a)(1).

Discussion

Two substantially identical discharge ex-
ceptions in Title 87387 TUS.C.
§ 303a(e)(4) and § 373(c)—are considered
because the record is ambiguous about the
statutory basis for the debt. They amount
to two paths to the same result. The debt-
or still has to pay the unearned portion of
his Navy reenlistment bonus.

I

If, as implied by the invocation of
§ 308a{e)(d), the debtor reenlisted under
the authority granted by 387 U.S.C. § 308
(“Special pay: reenlistment bonus”), then
his repayment obligation is triggered by
§ 308(d) ! and is restated and implemented

the skill for which a bonus was paid to the
member under this section, shall be subject
to the repayment provisions of section
303afe) of this title,

37 U.8.C. § 308(d).
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at § 803a(e).?

If he reenlisted under the authority of
87 U.B.C. § 331 (“General bonus authority
for enlisted members”), then his repay-
ment obligation is triggered by § 33Ug)°
and is restated and implemented at
§ 373(2)!

Sections 308a and 373 collectively ave
cross-referenced by, and anchor, more
than 60 separate uniformed services pay
provisions that entail repayment obli-
gations.

2. Section 303ale)(1)(A):

(eX1XA) Except as provided in para-
graphs (2) and (3) [sole survivorship and
combat-related exceptions], a member of
the uniformed services who reccives a bo-
nus or similar benefit and whose receipt of
the bonus or similar benefit is subject to the
condition that the member continue to sat-
isfy certain eligibility requirements shall re-
pay to the United States an amount equal fo
the unearned portion of the bonus or simi-
tar benefit if the member fails to satisly the
eligibility requirements and may not receive
any unpaid amounts of the bonus or similar
benefit alter the member fails to satisfy the
requirements, unless the Secretary con-
cerned determines that the imposition of
the repayment requirement and termination
of the payment of unpaid amounts of the
bonus or similar berefit with regard 1o the
member would be contrary to a personnel
policy or management objective, would be
against equity and good conscience, or
wotld be contrary to the best interests of
the United States.

37 U.S.C. § 303a(e)(1)(A).

3. Section 331(g) provides:

(g} Repayment. A person or member who
receives a bonus under this section and
who fails to complete the period of service,
or meet the conditions of serviee, for which
the bonus is paid, as specified in the written
agreement under subsection (d), shall be
subject o the repayment provisions of sec-
tion 373 of this tite.

37U.8.C. § 331(g).

4. Section 373(a) provides:

11
The discharge exceptions at § 303a(e)(4)
and § 373(c) ave identical®

Bach excepts repayment debts under
§8% 3032 and 373(a) from any discharge
order entered in a bankiruptcy ease within
five years after the trigger date of the
debt. Specifically, they provide “discharge
in bankruptey under title 11 does not dis-
charge a person from such debt if the
discharge order is entered less than five
years after’ termination of the service or
the agreement on which the debt is based.

(a) Repayment and termination. Except
as provided in subsection (b} [sole survivor-
ship, combat-related, and discretionary ex-
ceptions], a member of the wniformed ser-
vices who is paid a bonus, incentive pay, or
simitar benefit, the receipt of which is con-
tingent upon the member's satisfaction of
certain service or eligibilily requirements,
shall repay to the United States any un-
earned portion of the bonus, incentive pay,
or similar benefit if the member fails to
satisfy any such service or eligibility re-
quiremnent, and the member may not re-
ceive any unpaid amounts of the bonus,
incentive pay, or similar benefit after the
members falls to satisfy such service or
eligibility requirement.

37 U.S.C. § 373(a).

5. The only difference is that one uses the
word “subsection” where the other uses “sec-
tion,”

6. Sections 303a(e)4) and 373(c) each pro-
vide:

An obligation to repay the United States
under this subsection is, for all purposes, a
debt owed the United States. A discharge in
bankruptcy under title 11 does not dis-
charge a person from such debt if the dis-
charge order is entered less than five years
after—

{A) the date of the termination of the
agreement or contract on which the debt is
based; or

{B) in the absence of such an agreement
or contract, the date of the termination of
the service on which the debt is based.

37 U.S.C. 88 303a(e}(4) & 373(cy (8 373(ch
“section” vice "'subsection”).
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A

Section 302a(e) was added to § 303a in
2008. Act of Jan. 6, 2006, Pub. L. 109-168,
§ 687, 119 Stat. 3326, 3386.

The bankruptey discharge exception, ini-
tially enacted as § 303a(e)(3), was redesig-
nated § 303a(e)(4) in 2009. Act of Qct. 28,
2009, Pub. L. 111-84, § 617(a), 123 Stat.
2190, 2354.

The text of § 303a(e)(4) has not been
amended since 2006.

B
Section 373 (c¢) was enacted in 2008 and
plainly was cloned from § 303a(e). Act of
Jan, 28, 2008, Pub. L. 110-181, § 661, 122
Stat. 3, 163.

The text of § 873(c) has not heen
amended since 20068,

111

[11 The debtor served only fifteen
months of a sixty-month reenlistment for
which he had received a reenlistment bo-
nus of about $7,500.00. DFAS calculated
that the unearned portion of the bonus was
$5,945.09. That sum is owed to the United
States by virtue of the statutes deseribed
above,

The chapter 7 case was filed with the
expeetation that the debt fo the United
States would be discharged. This motion
for an order of contempt brings
§ 303a(e)(4) and § 373(e) into play.

A
This is a situation in which the parties
rely on what the debtor contends are con-
flieting statutes.

The 1978 Bankruptey Code used manda-
tory terms in § 727(b) naming the Bank-
ruptey Code § 523 nondischarpeability
provisions as the sole source of exceptions
to discharge:

§ 727(b) Except as provided in section
523 of this title, a discharge under sub-
section (a) of this section discharges the
debtor from. all debts that arose before
the date of the order for relief under
this chapter, and any liability on a claim
that is determined under section 502 of
this title as if such claim had arisen
before the commencement of the case,
whether or not a proof of claim based on
any such debt or liability is filed under
section 501 of this title, and whether or
not a claim based on any such debt or
liability is allowed under section 502 of
this title.

11 UR.C. § 727(b).

Read literally, the only exceptions to the
§ 727 discharge are those stated in § 523.
The debtor rvelies on that language.

In 2006 and 2008, Congress used unam-
biguous terms referring to title 11 at two
places in title 87 to create exceptions to
discharge without mentioning Bankruptey
Code §§8 727(b) or 523: “A discharge in
bankruptcy under title 11 does not dis-
charge a person from such debt...” 37
US.C. §% 303a(e)4) & 373(c).

[2] The usual canon of statutory con-
struction where statutes conflict is to give
effect to each and to construe a later stat-
ute as implicitly amending an earlier, more
general statute. Smith v. Robinson, 468
U.S. 992, 1024, 104 8.Ct. 3457, 82 L.Ed.2d
746 (3984); Acosta v. Gonzales, 439 F.3d
560, 555 (9th Cir. 20086).

[3]1 Where a conflict is irreconeilable,
the more recent statute governs, Watt v.
Alaska, 451 U.S. 259, 268, 101 S.Ct. 1673,
68 L.Ed.2d 80 (1981).

Here, the debtor is relying on a 1978
statute as a defense against conflicting
statutes enacted in 2006 and 2008.

The 2006 and 2008 statutes are more
specific than the 1978 statute. If they do




AMERICAN BANKRUPTCY INSTITUTE

722 559 BANKRUPTCY REPORTER

not surmount Bankruptcy Code § 727(h),
then they would have no effect. It would,
however, be absurd to construe them as
having no effect in the face of an earlier,
more general statute. Congress must have
meant for those two statutes to mean
something, That something is an implicit
amendment to the earlier statute adding
an extra “except” clause to Bankruptey
Code § 727(b).

It follows that § 303a(e}(4) and § 373(e),
in order to be given any effect at all, must
be construed as creating exceptions to
bankruptey discharge regardless of the
seemingly-comprehensive  language  of
Bankruptey Code § 727(b).

To be sure, Congress invites confusion
when it strews bankruptey-related statutes
around other titles of the U.S. Code with-
out a cross-reference in the Bankruptey
Code. 1t may even cffend internal legisia-
tive procedural rules fo circumvent the
congressional committees responsible for
bankruptey legislation to sneak bankrapt-
¢y provisions into other legislation, but
those are internal housekeeping matters
for Congress.

The statutes enacting § 303a(e}4) and
§ 873(c) are valid acts of Congress passed
by the House of Representatives and the
Senate and presented to, and signed by,
the President. For better or worse, the
Bankruptey Power entitles Congress to de
what it likes with entitlements in bank-
ruptcy. U.S. Const. art. I, § 8; Raleigh v.
IIL. Dep’t of Revenue, 530 U.S. 15, 21, 120
S.Ct. 1951, 147 L.Ed.2d 18 (2000).

B

The exceptions to discharge in
§ 303a(e)d) and § 373(c) are not absolute.

By their terms, those statutes permit
discharge in bankruptcy of unearned mik-
tary bonus and ineentive payments if the
discharge is entered more than five years

after termination of the agreement on
which the debt is based or, if no such
agreement, termination of service. 87
US.C. §§ 303ale)4) & 373(c).

1

The debtor’s chapter 7 discharge would
have been effective to discharge his debt if
he had waited to file & bankruptey case for
nearly five years, instead of six months,
after leaving the Navy. His chapter 7 dis-
charge was entered February 22, 2016. To
be sure, there are ways to defer the entry
of discharge in chapter 7 cases, but those
deferrals are orvdinarily measured in
months, not years. Fed. R. Bankr. P.
4004(c).

2
‘While § 303ale)(4) and § 373(c) purport
to apply to all bankruptey discharges, the
operation of the five-year rule in those
sections leaves open the possibility of dis-
charging § 303a(e)(4) and § 373(c) debt in
chapter 11, 12, and 13 cases.

Chapter 13 plans commonly provide for
payments over a period of five years. 11
US.C. § 1325(b)(4).

Discharge is not “entered” until after
completion of all payments under the plan.
11 U.8.C. § 1323(a).

Thus, a discharge entered after eomplet-
ing a sixty-month payment plan in a chap-
ter 13 case filed affer a § 303a(e)(4d) or
§ 373(c) debt avises would qualify for dis-
charge under the five-year rule in those
sections.

C
It is also noted that § 303ale)(1) and
§ 373(b)1) each permit the Secretary con-
cerned to determine that the imposition of
the repayment requirement “would be con-
trary to a personnel policy or management
objective, would be against equity and

2763



2764

2022 ANNUAL SPRING MEETING

IN RE FAGAN 723
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good conscience, or would be contrary to
the best interests of the United States.” 87
U.S.C. §§ 303a(e)1) & 373(b)(1). This lan-
guage confers constrained discretion and
suggests that defenses focused on those
grounds could be asserted.

Regulations are authorized to describe
circumstances in which an exception to
repayment may be granted. 37 U.S.C.
§§ 303a(e)(1) & 373(b)(1).

Such regulations should address the
statatory standards for excusing payment:
personnel poliey or management objective;
equity and good conscience; and best in-
terests of the United States. Cf In re
{Redacted] [sic], 2008 Westlaw 10707636
(D.0.H.A.C.A.B. 2008) (DoD Claims Ap-
peals Bd, disclaiming jurisdiction and cit-
ing § 803ale)(1)); Vol. 7A, DoD Fin
Mgmt. Reg.—Military pay Policy & Proce-
dures, DoD 7000.14R, 090501090504 (Re-
coupment).

An interesting question that can be left
to another day is whether a bankruptey
court could review (presumably after ex-
haustion of administrative remedies)
whether repayment would, for example, be
“against equity and good conscience” with-
in the meaning of 37 U.S.C. §§ 303a(e)(1)
& 373(b)(1).

The debtor has identified no faets that
might suggest that one of these statutory
exceptions onght to apply in his case.

v
The procedure applicable to this dispute
also deserves review because of a confus-
ing Ninth Circuit decision.

A

The question of the discharge status of
the unearned portion of a military reenlist-

7. Rule 9020 provides:
Rule 9020. Contempt Proceedings. Rule
9014 governs a motien for an order of

ment bonus can arise in three distinet,
albeit overlapping, contexts.

First, during the case, it could be the
subject of an objection to claim under Rule
3007. Fed. R. Bankr. P. 3007; Ryan v,
Defense Fin. & Aeccounting Serv. (In
Ryan), 2016 WL 402201 at *21 {Bankr.
EDN.C 2016),

Second, during or after the case, it can
be raised in an adversary proceeding to
determine the dischargeability of a debt.
FFed. R. Bankr. P. 7001(6); Ryan, 2016 WL
402201 at *1.

Third, after entry of discharge, it can, as
occurred in this case, form the essential
predicate of a Rule 9020 motion for an
order of contempt to enforce the discharge
injunetion. 11 U.S.C. § 524(a); Fed. R.
Bankr. P. 9020; Barrientos v. Wells Fargo
Bank, N.A., 633 F.3d 1186, 1189-91 (9th

Doy, Dy

Cir, 2011).

B

The debtor here raised the matter after
entry of discharge as a motion for an order
of contempt pursuant to Rule 9020 gov-
erned by Rule 9014. This was consistent
with the Barrientos decision. Barrientos,
633 F.3d at 1189, construing Walls v. Wells
Fargo Bank, N.A,, 276 F.3d 502, 506-07
(9th Cir. 2002).

It should be noted, however, that a dic-
tum in the Ninth Circuit's Barrientos deci-
sion seems to widen its split with the First
Circuit on procedure for enforcing the
§ 524(a) discharge injunction. Compare
Barrientos, 633 F.3d at 1190, with Bessette
v. Aveo Fin. Servs., Inc., 230 ¥.3d 439,
443-45 (Ist Cir. 2000). Barrientos neither
noted nor discussed Bessette.

contempt made by the United States trustee
or a party in interest.
Fed. R. Baakr, P, 9020.
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The First Circuit in Bessette held that
enforcement of the § 524 discharge injunc-
tion as a § 105 contempt matter need not
be in the court that entered the discharge
and permitted enforeement to be raised in
a civil action that included elass action
allegations. Bessette, 230 F.3d at 446; 11
U.8.C. § 105. It remanded the civil action
to district court to consider whether it
would handle contempt-of-discharge en-
forcement proceeding or refer the matter
(including the class certification question)
to the bankruptey court that had entered
the discharge, Id.

[4] The Ninth Circuit in Barrientos af-
firmed the bankruptey court’s dismissal of
a one-count adversary proceeding seeking
an injunction, a fine, declaratory relief, and
attorney’s fees on account of alleged viola-
tion of the § 524 discharge injunction. It
construed its precedent in Walls that there
is no private cause of action for violation of
the § 524 discharge injunction and that
contempt under § 105 is the sole remedy,
as also (splitting with Bessette) requiring
that the contempt be determined by the
court that issued the diseharge ordert
Barrientos, 633 F.3d at 1188-89.°

Having clarified the law of the circuit
that Walls limits discharge injunction en-
forcement to econtempt proceedings under
§ 105 that must be decided by the court
whose order is to be enforced, the Barrien-

8. The adversary proceeding was filed in the
court that issued the discharge. In re Adolfo
Barrientos, No. 3:06-bk-01685.

9. The Eleventh Circuit agrees with the Ninth
Circuit that a contempt action must be pur-
sued in the bankruptcy court that entered the
discharge. Alderwoods Grp., Inc. v. Garcia,
682 F.3d 958, 970-71 (11th Cir. 2012) (chap-
ter 11) (“A debtor who believes that the dis-
charge injunction has been violated may file a
contempt action with the bankruptcy court
that entered the discharge injunction, not
with another court.”’).

tos court gratuitously muddied the waters.
In a dictum based on a dubious reading of
the rules of procedure, it appeared to say
that a contempt issue never may be pre-
sented in an adversary proceeding and
that a party may complain of a § 524
discharge injunction violation only by way
of motion under Rule 9020 as a contested
matter governed by Rule 9014,

This doubled the width of the existing
split with the First Cireuit. Walls and Bes-
sette already disagreed on whether anoth-
er court could entertain a § 105 contempt-
of-discharge matter. The Barwrientos dic-
tum that Rule 9020 “mandates” party-initi-
ated contempt be a Rule 9014 contested
matter implies that it can never be includ-
ed in an adversary proceeding. This con-
flicts with Bessette where contempt-of-dis-
charge was allowed to be a count i an eivil
action. Bessette, 230 F.3d at 44547,

A closer look at Barrientos, however,
suggests that the conflict with the First
Circuit ig less than meets the eye. The
split is real, of course, regarding which
judicial officer has authority over § 524
digcharge injunction enforcement. But the
procedural split can be bridged by the
overlapping structuve of the Bankruptcy
Rules regarding contested matters and ad-
versary proceedings, The history of Rule
9020 indicates that the rule permits, but

10. Here is the transition from holding to dic-
tum:

We therefore rule that Walls is sufficient to

dispose of the present case. However, even

in the absence of Walls, it appears that the

Bankruptey Rules require that an action for

contempt arising out of the violation of an

order issued in a bankruptey case must be
brought by motion in the bankruptey case.
Barrientos, 633 F.3d at 1189.

The more-accurate statement is that the
Bankruptcy Rules permit an action for con-
tempt arising out of the violation of an order
issued in a bankruptcy case to be brought by
motion in the bankruptey case.
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does not require, bankruptey contempt is-
sues to be presented in Rule 9014 contest-
ed matters.

C

The statements in the Barrientos dietum
about the procedural differences hetween
Rule 9014 “contested matters” and Rule
T001 adversary proceedings are inaccurate.
The problem is that they create the misim-
pression that contested matters and adver-
sary proceedings are mutually exclusive—
they are not.

1

The essential characteristic of Rule 9014
contested matters is streamlined proce-
dure that permits litigation within a mat-
ter of weeks without sacrificing too much
due process.

The hallmark of the contested matter
rules is the power of the court to tailor the
rules to fit the sitnation. A pared-down set
of the adversary proceeding rules that ex-
cludes most of the pleading and scheduling
rules presumptively applies.!* But those
ate a minimum, and the bankruptey court
has the flexibility to direct that any or all
of the other adversary proceeding rules
apply in any particular situation.?

In contrast, Rule 7001 adversary pro-
ceedings, which are essentially convention-
al civil actions under the Federal Rules of
Civil Procedure, entail the more formal

11. Rule 9014{c) provides, in relevant part;

(c) Application of Part VIE rules. Except
as otherwise provided in this rule, and un-
iess the court directs otherwise, the follow-
ing rules shall apply: 7009, 7017, 7021,
7025, 7026, 7028-7037, 7041, 7052, 7054-
7056, 7064, 7069, and 7071, The following
subdivision of Fed. R. Civ. P. 26, as incor-
porated by Rule 7026, shall not apply in a
contested matter unless the court directs
otherwise: 26(a)(1) {mandatory disclosure),
26(a}(2) (disclosures regarding expert testi-
mony) and 26(a)(3) (additional pretrial dis-

and time-consuming process of complaint,
answer, counterclaim, cross-claim, third-
party complaint, dilatory motions, schedul-
ing orders, and pretrials that do not ordi-
narily apply in contested matters.

The Barrientos decision placed emphasis
on the fact that § 524 discharge injunction
enforcement matters are not listed in Rule
7001 as requiring an adversary proceeding
and that Rule 9020 specifies that Rule 9014
“governs” a motion for an order of con-
tempt made by the United States trustee
or a party in interest, from which the court
of appeals concluded that the rule “man-
dates” a contested matter and forbids
treating such a matter in an adversary
proceeding. Barrientos, 633 F.3d at 1190.
The cenclusion does not follow from the
premise.

2

The primary significance of the matters
that are listed at Rule 7001 is that such
matters are regarded as of sufficient im-
portance to require the due process and
time and expense of being processed as a
full-blown civil action, ie, adversary pro-
ceeding, under the Federal Rules of Civil
Procedure. A bankruptey judge, like a dis-
trict judge, risks disapproval en appeal
whenever short shrift is given to those
rules,

closure), and 26(f} (mandatory meeting be-

fore scheduling conference/discovery plan).
Fed. R. Bamkr. P. 9014{c) (first two sen-
tences).

12, The relevant part of Rule 9014(c) provides:
The court may at any stage in a particular
matter direct that one or more of the other
rules in Part VII shall apply. The court shall
give the parties notice of any order issued
under this paragraph to afford them a rea-
sonable opportunity to comply with the pro-
cedures prescribed by the order.

Fed. R. Bankr. P. 9014(c) (last two sentences).
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Rule 9014 contested matters incorporate
some of those rules, including discovery,
consolidation, taking evidence in the same
manner as an adversary proceeding, mak-
ing findings of fact and conclusions of law,
and post-judgment relief. Fed. R. Civ. P.
26, 28-31, 42, 43-44.1, 52, 59-60, incorpo-
rated by Fed. R. Bankr, P. 7026, 7028-87,
7042, 7062, 9017, 902324, further incorpo-
rated by Fed. R. Bankr, P, 9014(c).

In addition, as noted, the court may
order that all of the adversary proceeding
rules apply in a particular contested mat-
ter, making contested matter procedure
potentiafly congruent with adversary pro-
ceeding procedure. Fed. R. Bankr. P.
9014(c). At that juncture, the distinction
between adversary proceeding and con-
tested matter becomes a distinction with-
out a difference.

3
Also significant is the applicability of the
consolidation rule to contested matters,
Fed. R. Civ. P. 42, incorporated by Fed. R.
Bankr. P. 7042 & 9014{c). The bankruptcy
court has the discretion to apply Civil Rule
42 to consolidate a claim made in a con-
tested matter with 2 claim made in an

adversary proceeding.

If a contested matter may be eonsolidat-
ed with a adversary proceeding, then it

13. The Advisory Committee Note to the 2001
Amendment of Rule 9020 providing for Rule
9014 contested matter procedure explains the
background:

This rule, as amended in 1987, delayed
for ten days from service the effectiveness
of a bankruptcy judge’s order of contempt
and rendered the order subject to de nove
review by the district court. These limita-
tions on contempt orders were added to the
rule in response to the Bankruptcy Amend-
ments and Federal Judgeship Act of 1984,
Pub. 1. 98-353, 98 Stat. 333, which pro-
vides that bankruptcy judges are judicial
officers of the district court, but does not
specifically mention contempt power. See
28 U.S.C. § 151, As explained in the com-

seems nonsensical to forkid alleging a con-
tested matter issue as a count in an adver-
sary proceeding.

There are, of course, practical reasons
for a bankruptey court to decline to consol-
idate a motion for an order of contempt
with 2 claim being made in an adversary
proceeding. Confusion of remedies is one
example. Indeed, it appears that the Bar-
rientos bankruptey judge dismissed the
one-count adversary proceeding because
parties were confusing adversary proceed-
ing remedies with contempt remedies.
Such a ruling is within the discretion of a
trial judge who is trying to maintain order
and promote clarify.

4

Coming back to Rule 9020, the Barrien-
tos dietum suggests that the rule “man-
dates” contested matter procedure, to the
exclusion of adversary proceeding proce-
dure, for § 524 discharge injunciion con-
tempt matters. The history of Rule 9020,
however, suggests that the move accurate
deseription is that Rule 9020, as revised in
2001, merely “authorizes” contested matter
procedure for § 524 discharge injunction
contempt matters in an effort to stream-
line theretofore cumbersome contempt
procedures.'

mittee note to the 1987 amendments to this
rule, no decisions of the courts of appeals
existed concerning the authority of a bank-
ruptey judge to punish for either civil or
criminal contempt under the 1984 Act and,
thercfore, the rule as amended in 1987
‘“recognizes that bankrupicy judges may not
have the power to punish for contempt.”
Committee Note to 1987 Amendments to
Rule 9020,

Since 1987, several courts of appeals
have held that bankruptcy judges have the
power to issue civil contempt orders. [cita-
tions omitted.] To the extent that Rule 9020,
as amended in 1387, delayed the effective-
ness of civil contempt orders and required
de novo review by the disirict court, the
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What then to make of what the Ninth
Circuit was deciding in Barrientos? A clue
is found in the decision’s agreement with
the Second Circuit's Kalikow decision
where the bankruptey court, like the bank-
ruptey eourt in Barrientos, required a Rule
9020 contested matter, rather than by ad-
versary proceeding. Solow v. Kalikow (In
re Kaiikow), 602 F.3d 82, 93-94 (2d Cir.
2010).

Kalikow held that it was not error to
proceed by way of contested matter and
rejected argument that an adversary pro-
ceeding was required, Thus, whether to
proceed by way of contested matter or
adversary proceeding is a discretionary
matter for the bankruptcy court that is-
sued the discharge to determine.

There are practical reasons why a bank-
ruptey judge might use adversary proceed-
ing procedure as a case management de-
vice to corral a complex situation headed
toward trial. Fractious parties exchanging
salvoes in contested matter motion papers
can be herded towards more focused trial
preparation if required to employ the for-
mat of complaint and answer, as Rule
9014(c) permits. This helps sharpen the
focus and narrow issues for trial. Likewise,
other issues and parties that do necessitate
an adversary proceeding may overlap the
contempt and warrant simultaneous treat-
ment.

If the bankruptey court in Barrientos
(which had issued the discharge), instead
of dismissing, had elected to address the
§ 524 discharge injunetion contempt in an
adversary proceeding, lmiting velief to
that which is available on a motion for
conternpt, it seems unlikely that the Ninth
Circuit would have reversed for having
afforded too many procedural protections.

rule may have been unnecessarily restric-
tive in view of the judicial decisions recog-
nizing that bankruptcy judges have the
power to hold parties in. civil contempt.

It follows that the law of the Ninth
Circuit after Walls and Barrientos should
be understood as holding that the remedy
for violation of the § 524 discharge injunc-
tion is limited to contempt, which ordinari-
Iy is a Rule 9014 contested matter and
which must be decided by the eourt that
entered the discharge.

Reading Barrientos in conjunction with
Kalikow and Bessette reveals that all three
circuits agree that the choice whether to
permit a Rule 9020 contempt matter to be
counsolidated with, or raised in, an adver-
sary proceeding is up to the discretion of
the bankruptey court. A bankruptey
judge’s decision, as in Barrientos, to dis-
miss an adversary proceeding in favor of
requiring a stand-alone Rule 9020 contest-
ed matter is reviewed for abuse of disere-
tion. Likewise, a decigion not to dismiss an
adversary proceeding that contains a count
alleging contempt should receive the same
deferential review.

L3

The court being persuaded that Con-
gress validly exercised its power to except
certain military-related debts from dis-
charge in bankruptey, the debt being con-
ceded, and no matters in the nature of
defense having been asserted, the debtor’s
Motion for an Order of Contempt pursuant
to Federal Rule of Bankruptey Procedure
9020 is DENIED,

An appropriate order will issue.
w
O £ XEY NUMBER SYSTEL
T

Fed. R. Bankr. P. 9020, Advisory Comm. Note
10 2001 Amendment.
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return. Thus, Debtor’s 2006 tax debt was
discharged under § 523(2)(1)(B).

CONCLUSION
WHEREFORE, Debtor’s Complaint to
Determine Dischargeability is GRANTED.

FURTHER, Judgment is hereby en-
tered in favor of Plaintiff.

W
O £ XEY HUMBER SYSTEN
T

IN RE: Christopher Kyle
FAGAN, Debtor.

Case No. 15-28694-C-7

United States Bankruptey Court,
E.D. California.

Signed November 14, 2016
Baclground: Chapter 7 debtor filed mo-
tion for order of contempt in his reopened
cage to enforce discharge injunction with
respect to debt to Defense Finance and
Accounting Service (DFAS) to repay un-

earned part of his Navy reenlistment bo-

nus,

Holding: The Bankruptey Court, Christo-
pher M, Klein, J., held that military debt
was not debt which eould be discharged,
Motion denied.

1. Bankruptcy ¢=3344

Chapter 7 debtor’s military debt to
repay unearned part of his Navy reenlist-
ment bonus was not debt which could be
discharged, as discharge was entered less
than five years after debtor left the Navy
and Defense I'inance and Accounting Ser-
viee (DFAS) billed him $5,945.09 to recoup
the unearned portion of his reenlistment
bonus. 37 US.C.A. §§ 303a, 373(c); 11
US.CA. § 523

2. Statutes ¢=1215, 1219, 1452

The usual canon of statutory construc-
tion where statutes conflict is to give effect
to each and to construe a later statute as
implicitly amending an earlier, more gen-
eral statute.

3. Statutes ¢=1219

Where a conflict is irreconcilable in
interpreting statutes, the more recenf stat-
ute governs.

4. Bankruptey €=2465.3

Contempt-of-discharge action must be
pursued in the bankruptey court that en-
tered the discharge.

Peter Cianchetta, Elk Grove, California,
for Debtor.

Phillip A. Talbert, Acting United States
Attorney; Bruee A. Emard, Assistant
United States Attorney, for United States.

OPINION REGARDING MILITARY
DEBT DISCHARGE
EXCEPTION

CHRISTOPHER M. KLEIN,
Bankruptey Judge:

Inconspieuous exceptions to bankruptey
discharges lurking at 37 USC.
§§ 303a(e}(4) and 373(c) surprised the
debtor who assumed that his debt to repay
the unearned part of his Navy reenlist-
ment bonus had been discharged. He
urges that Bankruptey Code § T27(b) (dis-
charge “from all debts” not named in
§ 523) trumps statutes not named in
Bankruptey Code § 528, but Congress has
said otherwise in a later-enacted statnte.
His motion for an order of contempt to
enforce the discharge injunction is DE-
NIED.
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These obseure discharge exceptions, en-
acted in 2006 and 2008, warrant exegesis
as a case of first impression. They anchor
more than 60 repayment provisions scaf-
tered around Titles 10, 14, and 37 of the
United States Code and have not been
reviewed in reported bankruptey decisions.

Facts

The debtor was involuntarily discharged
from the Navy after serving fifteen months
of a six-year reenlistment.

The Defense Finance and Accounting
Service (DFAS) billed him $5,945.09 to
recoup the unearned portion (1735 days) of
his reenlistment bonus,

He filed a chapter 7 bankruptey case on
November 9, 2015, scheduling a $5,945.10
debt to DFAS, which he expected to be
discharged. His chapter 7 discharge was
entered on February 22, 2016; the case
closed four days later.

DFAS sent the debter a bill dated
March 24, 2016, noting that additional
charges are assessed under 31 U.S.C.
§ 3717 and that the debt could be turned
over to the Treasury for collection or off-
set from tax refunds and other federal
benefits, It was followed by another DFAS
bill dated May 26, 2016.

The Department of the Treasury billed
him on August 8, 2016, for $5,975.33, with
a payment coupon showing a $7,648.42
debt.

The debtor filed a motion for an order of
contempt in his reopened case on Septem-
ber 14, 2016.

He does not interpose a fact-based de-
fense or question the amount of the debt,
relying instead on the theory that Bank-

1. Scction 308(d) provides:

{d) A member who does not complete the
term of enlistment for which a bonus was
paid to the member under this section, or a
member who is not technically qualified in

ruptey Code § 523 controls all exceptions
to the chapter 7 discharge.

Tssue

Do 37 U.S.C. §§ 303a(e) and 373(c) op-
erate as exceptions fo discharge under 11
US.C. § 727(b), thereby insulating the
United States from exposure to liability for
violation of the discharge injunction under
11 US.C. § 524(a)?

Jurisdiction

Federal subject-matter jurisdiction is
founded on 28 U.S.C. § 1334, Enforcing
the injunction against collecting a dis-
charged debt, including determining
whether such debt is discharged, is a core
proceeding that may be heard and deter-
mined by a bankraptey judge. 28 US.C.
§§ 157(b)2XI) and (0).

Congress abrogated sovereign immunity
for Bankruptcy Code § 524 discharge in-
junetion violations. 11 U.S.C. § 106(a)(1).

Discussion

Two substantially identical discharge ex-
ceptions in  Title 3737 US.C.
§ 303a(e)(d) and § 873(c)—are considered
because the record is ambiguous about the
statutory basis for the debt. They amount
to two paths to the same result. The debt-
or still has to pay the unearned portion of
his Navy reenlistment bonus.

I

If, as implied by the invocation of
§ 303ale)(d), the debtor reenlisted under
the authority granted by 87 U.S.C. § 308
(“Special pay: reenlistment bonus”), then
his repayment obligation is triggered by
§ 308(d) ! and is restated and implemented

the skill for which a bonus was paid to the
member under this section, shalt be subject
to the repayment provisions of section
303afle) of this title.

37 U.S.C. § 308(d).
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at § 303a(e).?

If he reenlisted under the authority of
37 U.8.C. § 331 (“General bonus authority
for enlisted members”), then his repay-
ment obligation is triggered by § 831(g)*
and is restated and implemented at
§ 373(a)t

Sections 303a and 373 collectively are
cross-referenced by, and anchor, more
than 60 separate uniformed services pay
provisions that entail repayment obli-
gations.

2. Section 303a(e}1)(A):

{e)(1)(A) Except as provided in para-
graphs (2) and (3) [sole survivorship and
combat-related excepiions], a member of
the uniformed services who receives a bo-
nus or similar benefit and whose receipt of
the bonus or similar benefit is subject to the
condition that the member continue to sat-
isfy certain eligibility requirements shall re-
pay to the United States an amount equal to
the unearned portion of the bonus or simi-
lar benefit if the member fails to satisfy the
eligibility requirements and may not receive
any unpaid amounts of the bonus or similar
benefit after the member fails to satisly the
requirements, unless the Secretary con-
cerned determines that the imposition of
the repayment requirement and termination
of the payment of unpaid amounts of the
bonus or similar benefit with regard to the
member would be contrary to a personnel
policy or management objective, would be
against equity and good conscience, or
would be contrary to the best interests of
the United States.

37 U.S.C. § 303a(e)(1)(A).

3. Section 331(g) provides:

(g) Repayment, A person or member who
receives a bonus under this section and
who fails to complete the period of service,
or meet the conditions of service, for which
the bonus is paid, as specified in the written
agreement under subsection (d), shall be
subject to the repayment provisions of sec-
tion 373 of this title,

37U.8.C.§ 331(g).

4. Section 373(a) provides:

11

The discharge exceptions at § 303a(e)(4)
and § 373(c) are identical®

Each excepts repayment debts under
§8§ 3082 and 373(a) from any discharge
order entered in a bankruptey case within
five years after the trigger date of the
debt. Specifically, they provide “discharge
in bankruptcy under title 11 does not dis-
charge a person from such debt if the
discharge order is entered less than five
years after” termination of the service or
the agreement on which the debt is based.®

(a) Repayment and termination. Except
as provided in subsection (b) {sole survivor-
ship, combat-related, and discretionary ex-
ceptions], a member of the uniformed ser-
vices who Is paid a bonus, incentive pay, or
similar benefit, the receipt of which is con-
tingent upon the member’s satisfaction of
certain service or eligibility requirements,
shall repay to the United States any un-
earned portion of the bonus, incentive pay,
or similar benefit if the member fails to
satisfy any such service or eligibility re-
quirement, and the member may not re-
ceive any unpaid amounts of the bonus,
incentive pay, or similar benefit after the
members fails to satisfy such service or
eligibility requirement.

37 U.S.C. § 373(a).

5. The only difference is that one uses the
word “‘subsection” where the other uses “sec-
tion.”

6. Sections 303a(e)4) and 373(c) each pro-
vide:

An obligation to repay the United States
under this subsection is, for all purposes, a
debt owed the United States. A discharge in
bankruptcy under title 11 does not dis-
charge a person from such debt if the dis-
charge order is entered less than five years
after—

(A) the date of the termination of the
agreement or contract on which the debt is
based; or

(B} in the absence of such an agreement
or contract, the date of the termination of
the service on which the debt is based.

37 U.S.C. 88 303a(e)(4) & 373(c) (§ 373(c):

“section” vice ‘‘subsection’).
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A

Section 302a(e) was added to § 303a in
2006. Act of Jan, 6, 2006, Pub. L. 109-163,
§ 687, 119 Stat. 3326, 3336.

The bankruptey discharge exception, ini-
tially enacted as § 303a(e)(3), was redesig-
nated § 303afe)(4) in 2009. Act of Oct. 28,
2009, Pub. L. 111-84, § 617(a), 123 Stat.
2190, 2354,

The text of § 303a(e)(d) has not been
amended since 2006.

B
Section 373 (c) was enacted in 2008 and
plainly was cloned from § 303ale). Act of
Jan. 28, 2008, Pub. L. 110-181, § 661, 122
Stat. 8, 163.

The text of § 873(¢) has not been
amended since 2008.

jess

[11 The debtor served only fifteen
months of a sixty-month reenlistment for
which he had received a reenlistment bo-
nus of about $7,5600.00. DFAS calculated
that the unearned portion of the bonus was
$5,945,09, That sum is owed to the United
States by virtue of the statutes deseribed
above.

The chapter 7 case was filed with the
expectation that the debt to the United
States would be discharged. This motion
for an order of contempt brings
§ 803a(e)(4) and § 373(c) into play.

A

This is a sitnation in which the parties
rely on what the debtor contends are con-
flicting statutes.

The 1978 Bankruptcy Code used manda-
tory terms in § 727(h) naming the Bank-
raptey Code § 523 nondischargeability
provisions as the sole source of exceptions
to discharge:

§ T27(b) Except as provided in section
523 of this title, a discharge under sub-
section (a) of this section discharges the
debtor from all debts that arese before
the date of the order for relief under
this chapter, and any liability on a claim
that is determined under section 502 of
this title as if such claim had arisen
before the commencement of the case,
whether or not a proof of elaim based on
any such debt or liability is filed under
section 501 of this title, and whether or
not a claim based on any such debt or
liability is allowed under section 502 of
this title.

11 U.8.C. § 727(b).

Read literally, the only exceptions to the
§ 7127 discharge are those stated in § 523.
The debtor relies on that language.

In 2006 and 2008, Congress used unam-
biguous terms referring to title 11 at two
places in title 37 to create exceptions to
discharge without mentioning Bankruptcy
Code $§ 727(b) or 523: “A discharge in
bankruptey under title 11 does not dis-
charge a person from such debt...” 37
U.8.C. §§ 303a(e)4) & 373(c).

{21 The usual canon of statutory con-
struction where statutes conflict is to give
effect to each and to construe a later stat-
ute as implicitly amending an earlier, more
general statute. Smith v, Robinson, 468
U.S. 992, 1024, 104 S.Ct. 8457, 82 L.Ed.2d
746 (1984); Acosta v. Gonzales, 439 F.8d
550, 555 (9th Cir, 2006).

[3] Where a conflict is irreconcilable,
the more recent statute governs. Watt v.
Alaska, 451 U.S. 259, 268, 101 S.Ct. 1673,
68 L.Ed.2d 80 (1981).

Here, the debtor is relying on & 1978
statute as a defense against conflicting
statutes enacted in 2006 and 2008.

The 2006 and 2008 statutes are more
specific than the 1978 statute. If they do
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not surmount Bankruptcy Code § 727(h),
then they would have no effect. It would,
however, be absurd to construe them as
having no effect in the face of an earlier,
more general statute. Congress must have
meant for those two statutes to mean
something. That something is an implicit
amendment to the earlier statute adding
an extra “except” clause to Bankruptey
Code § 727(b).

It follows that § 303a(e)(d) and § 373(e),
in order to be given any effect at all, must
be construed as creating exceptions to
bankruptey discharge regardless of the
seemingly-comprehensive  language  of
Bankruptey Code § 727(0).

To be sure, Congress invites confusion
when it strews bankruptey-related statutes
around other titles of the U.3. Code with-
out a cross-reference in the Bankruptey
Code. It may even offend internal legisla-
tive procedural rules to circumvent the
congressional committees responsible for
bankruptey legislation to szeak bankrupt-
cy provisions into other legislation, but
those are internal housekeeping matters
for Congress.

The statutes enacting § 303ale)(4) and
§ 873(e) are valid acts of Congress passed
by the House of Representatives and the
Senate and presented to, and signed by,
the President. For better or worse, the
Bankruptcy Power entitles Congress to do
what it likes with entitlements in bank-
ruptey. U.S. Const. art. 1, § 8; Raleigh v.
I, Dep’t of Revenue, 530 U.S. 15, 21, 120
S.Ct. 1951, 147 L.Ed.2d 18 (2000).

B

The exceptions to discharge in
§ 808ale)(d) and § 373(c) are not absolute.

By their terms, those statutes permit
discharge in bankruptey of unearned miki-
tary bonus and incentive payments if the
discharge is entered more than five years

after termination of the agreement on
which the debt is based or, if no such
agreement, termination of service. 37
US.C. §§ 303a(e)4) & 373(c).

1

The debtor’s chapter 7 discharge would
have been effeetive to discharge his debt if
he had waited to file a bankruptey case for
nearly five years, instead of six months,
after leaving the Navy. His chapter 7 dis-
charge was entered February 22, 2016. To
be sure, there are ways to defer the entry
of discharge in chapter 7 cases, but those
deferrals are ordinarily measuwred in
months, not years. Fed. R. Bankr. P.
4004(c).

2
While § 303a(e)(4) and § 373(c) purport
to apply to all bankruptey discharges, the
operation of the five-year rule in those
sections leaves open the posstbility of dis-
charging § 303a(e}(4) and § 373(c) debt in
chapter 11, 12, and 13 cases.

Chapter 13 plans commonly provide for
payments over a period of five years. 11
US.C. § 1325(b)(4).

Discharge is not “entered” until affer
completion of all payments under the plan.
11 U.S.C. § 1328(a).

Thus, a discharge entered after complet-
ing a sixty-month payment plan in a chap-
ter 18 case filed affer a § 308a(e)4) or
§ 373(c) debt avises would qualify for dis-
charge under the five-year rule in those
sections,

C
It is also noted that § 303a(e)(1) and
§ 873(b)(1) each permit the Secretary con-
cerned to determine that the imposition of
the repayment requirement “would be con-
trary to a personnel policy or management
objective, would be against equity and
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good conscience, or would be contrary to
the best interests of the United States.” 87
U.S.C. §§ 303a(e)(1) & 373(b)(1). This lan-
guage confers constrained discretion and
suggests that defenses focused on those
grounds could be asserted.

Regulations are authorized to describe
circumstances in which an exeeption to
repayment may be granted. 37 US.C.
§8 303a{e)(1) & 378(b)(1).

Such regulations should address the
statutory standards for excusing payment:
personnel policy or management objective;
equity and good conscience; and best in-
terests of the United States. Cf. In re
[Redacted] [siel, 2008 Westlaw 10707636
(D.0.H.A.C.AB. 2008) (DoD Claims Ap-
peals Bd. disclaiming jurisdiction and cit-
ing § 303a(e)(1)); Vol. 7A, DoD Fin
Mgmt. Reg.—Military pay Policy & Proce-
dures, DoD 7000.14R, 090501-090504 (Re-
coupment).

An interesting question that can be left
to another day is whether a bankruptey
court could review (presumably after ex-
haustion of administrative remedies)
whether repayment would, for example, be
“against equity and good conscience” with-
in the meaning of 37 U.S.C. §§ 303a(e)(1)
& 373(b)(1).

The debtor has identified no facts that
might suggest that one of these statutory
exceptions ought to apply in his case.

w
The procedure applicable to this dispute
also deserves review because of a confus-
ing Ninth Cireuit decision.

A
The question of the discharge status of
the unearned portion of a military reenlist-

7. Rule 9020 provides:
Rule 9020, Contempt Proceedings. Rule
9014 governs a motion for an order of

ment bonus can arise in three distinet,
albeit overlapping, contexts.

First, during the case, it could be the
subject of an cbjection to claim under Rule
3007. Fed. R. Bankr. P. 3007; Ryan v.
Defense Fin. & Accounting Serv. (In
Ryan), 2016 WL 402201 at *21 (Bankr.
E.D.N.C 2016).

Second, during or after the case, it can
be raised in an adversary proceeding to
determine the dischargesbility of a debt.
Fed. R. Banke. P. 7001(6); Ryan, 2016 WL
402201 at *1.

Third, after entry of discharge, it can, as
occurrad in this case, form the essential
predicate of a Rule 9020 motion for an
order of contempt to enforce the discharge
injonetion. 11 U.S.C. § 524(a); Fed. R,
Bankr. P. 9020; Barrientos v. Wells Fargo
Bank, N.A,, 633 F.3d 1186, 1189-91 (9th

Cir. 2011).

B

The debtor here raised the matter after
entry of discharge as a motion for an order
of econtempt pursuant to Rule 9020 gov-
erned by Rule 9014.7 This was consistent
with the Barrvientos deeision. Barrientos,
633 F.3d at 1189, construing Walls v. Wells
Fargo Bank, N.A, 276 F.3d 502, 506-07
9th Cir. 2002).

It should be noted, however, that a die-
tum in the Ninth Circuit’s Barrientos deci-
sion seems to widen its split with the First
Circuit on procedure for enforcing the
§ 524(a) discharge injunction. Compare
Barrientos, 633 I".3d at 1190, with Bessette
v. Aveo Fin. Servs., Ine., 230 F.3d 439,
443-45 (1st Cir. 2000). Barrientos neither
noted nor diseussed Bessette.

conterpt made by the United States irustee
or a party in interest.
Fed. R. Bankr. P. 9020.
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The First Civeuit in Bessette held that
enforcement of the § 524 discharge injunc-
tion as a § 106 contempt matter need not
be in the court that entered the discharge
and permitted enforcement to be raised in
a civil action that included class action
allegations. Bessette, 280 F.3d at 446; 11
US.C. § 105. It remanded the civil action
to district court to consider whether it
would handle contempt-of-discharge en-
forcement proceeding or refer the matter
(including the class certification question)
to the bankruptey court that had entered
the discharge. Id.

[4]1 The Ninth Circuit in Barrientos af-
firmed the bankruptey court’s dismissal of
a one-count adversary proceeding seeking
an injunction, a fine, declaratory relief, and
attorney’s fees on account of alleged vicla-
tion of the § 524 discharge injunction. It
construed its precedent in Walls that there
is no private cause of action for violation of
the § 524 discharge injunction and that
contempt under § 105 is the sole remedy,
as also (splitting with Bessette) requiving
that the contempt be determined by the
court that issued the discharge order?
Barrientos, 633 F.3d at 1188-89.°

Having clarified the law of the circuit
that Walls limits discharge injunction en-
forcement to contempt proceedings under
§ 105 that must be decided by the eourt
whose order is to be enforced, the Barvien-

8. The adversary proceeding was filed in the
court that issued the discharge. In re Adolfo
Barrientos, No. 3:06-bk-01685.

9. The Eleventh Circuit agrees with the Ninth
Circuit that a contempt action must be pur
sued in the bankruptcy court that entered the
discharge, Alderwoods Grp., Inc. v. Garcia,
682 F.3d 958, 970-71 (11th Cir. 2012) (chap-
ter 11) (“A debtor who believes that the dis-
charge injunction has been violated may file a
contempt action with the bankruptey court
that entered the discharge injunction, not
with another court.”).

tos court gratuitously muddied the waters.
In a dietum based on a dubious reading of
the rules of procedure, it appeared to say
that a contempt issue never may be pre-
sented in an adversary proceeding and
that a party may complain of a § 524
discharge injunction violation only by way
of motion under Rule 9020 as a eontested
matter governed by Rule 9014.%

This doubled the width of the existing
split with the Fivst Civeuit. Walls and Bes-
sette already disagreed on whether anoth-
er court could entertain a § 105 contempt-
of-discharge matter. The Barrientos die-
tum that Rule 9020 “mandates” party-initi-
ated contempt be a Rule 9014 contested
matter implies that it can never be includ-
ed in an adversary proceeding. This con-
flicts with Bessette where contempt-of-dis-
charge was allowed to be a count in an civil
action. Bessette, 230 F.3d at 445-47.

A closer look at Barrientos, however,
suggests that the conflict with the First
Cireuit is less than meets the eye. The
split is real, of course, regarding which
judicial officer has authority over § 524
discharge injunction enforcement. But the
procedural split can be bridged by the
overlapping strueture of the Bankruptcey
Rules regarding contested matters and ad-
versary proceecdings. The history of Rule
8020 indicates that the rule permits, but

10. Here is the transition from holding to dic-
tam;

We therefore rule that Walls is sufficient to

dispose of the present case. However, even

in the absence of Walls, it appears that the

Bankruptcey Rules require that an action for

contempt arising out of the violation of an

order issued in a bankruptcy case must be
brought by motion in the bankruptcy case.
Barrientos, 633 F.3d at 1189,

The more-accurate statcment is that the
Bankruptey Rules permit an action for con-
tempt arising out of the violation of an order
issued in a bankruptcy case to be brought by
motion in the bankruptey case.
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does not require, bankruptey contempf is-
sues to be presented in Rule 3014 contest-
ed matters.

C

The statements in the Barrientos dictum
about the procedural differenees between
Rule 9014 “contested matters” and Rule
7061 adversary proceedings are inaccurate.
The problem is that they create the misim-
pression that contested matters and adver-
sary proceedings are mutually exclusive—
they are not.

1

The essential characteristic of Rule 9014
contested matters is streamlined proce-
dure that permits litigation within a mat-
ter of weeks without sacrificing too much
due process.

The hallmark of the contested matter
rules is the power of the court to tailor the
rules to fit the situation. A pared-down set
of the adversary proceeding rules that ex-
cludes most of the pleading and scheduling
rules presumptively applies.!! But those
are a minimum, and the bankruptey eourt
has the flexibility to direct that any or all
of the other adversary proceeding rules
apply in any particular situation.”

In contrast, Rule 7001 adversary pro-
ceedings, which are essentially convention-
al civil actions under the Federal Rules of
Civil Procedure, entail the more formal

11, Rule 9014(c) provides, in relevant part;

(c) Application of Part VII rules. Except
as otherwise provided in this rule, and un-
less the court directs otherwise, the follow-
ing rules shall apply: 7009, 7017, 7021,
7025, 7026, 7028-7037, 7041, 7052, 7054~
7056, 7064, 7069, and 7071. The following
subdivision of Fed. R. Civ. P. 26, as incor-
porated by Rule 7026, shall not apply in a
contested matter unless the court dirccts
otherwise: 26{a){1) (mandatory disclosure),
26(a)(2) (disclosures regarding expert testi-
mony) and 26(a)(3) (additional pretrial dis-

and time-consuming process of complaint,
answer, counterclaim, cross-claim, third-
party complaint, dilatory motions, schedul-
ing orders, and pretrials that do not ordi-
narily apply in contested matters.

The Barrientos decision placed emphasis
on the fact that § 524 discharge injunction
enforcement matters are not listed in Rule
7001 as requiring an adversary proeeeding
and that Rule 9020 specifies that Rule 9014
“governs” a motion for an order of con-
tempt made by the United States trustee
or a party in interest, from which the court
of appeals concluded that the rule “man-
dates” a contested matter and forbids
treating such a matter in an adversary
proceeding. Barrientos, 633 F.3d at 1190.
The conclusion does not follow from the
premise.

2

The primary significance of the matters
that are listed at Rule 7001 is that such
matters are regarded as of sufficient im-
portance to require the due proeess and
time and expense of being processed as a
full-blown eivil action, ie. adversary pro-
ceeding, under the Federal Rules of Civil
Procedure. A bankruptey judge, like a dis-
triet judge, risks disapproval on appeal
whenever short shrift is given to those
rules.

closure), and 26(D (mandatory meeting be-

fore scheduling conference/discovery plan).
Fed. R. Bankr. P. 9014(c) (first two sen-
tences).

12, The relevant part of Rule 9014{(c) provides:
The court may at any stage in a particular
matter direct that one or more of the other
rules in Part VII shall apply. The court shall
give the parties notice of any order issned
under this paragraph to afford them a rea-
sonable opportunity to comply with the pro-
cedures prescribed by the order.

Fed. R. Bankr, P, 9014(c) (last two sentences).
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Rule 9014 contested matters incorporate
some of those rules, including discovery,
consolidation, taking evidence in the same
manner as an adversary proceeding, mak-
ing findings of fact and conclusions of law,
and post-judgment relief, Fed. R, Civ, P,
26, 28-31, 42, 43-44.1, 52, 59-60, incorpo-
rated by Fed. R. Bankr. P. 7026, 7028-37,
T042, 7052, 9017, 9023-24, further incorpo-
rated by Fed. R. Bankr. P. 9014(c).

In addition, as noted, the court may
order that all of the adversary proceeding
rules apply in a particular contested mat-
ter, making contested matter procedure
potentially congruent with adversary pro-
ceeding procedure. Fed. R. Bankr. P.
9014(c). At that juncturve, the distinction
between adversary proceeding and con-
tested matter becomes a distinction with-
out a difference.

3
Also significant is the applicability of the
consolidation rule to contested matters.
Fed. R. Civ. P. 42, incorporated by Fed. R.
Bankr. P. 7042 & 9014(c). The bankruptey
court has the discretion to apply Civil Rule
42 to consolidate a claim made in a con-
tested matter with a eclaim made in an

adversary proceeding.

If a contested matter may be consolidat-
ed with a adversary proceeding, then it

13. The Advisory Committee Note to the 2001
Amendment of Rule 9020 providing for Rule
9014 contested matter procedure explains the
background:

This rule, as amended in 1987, delayed
for ten days from service the effectiveness
of a bankruptcy judge's order of contermpt
and rendered the order subject to de novo
review by the district court. These limita-
tions on contempt orders were added to the
rule in response to the Bankruptcy Amend-
ments and Federal Judgeship Act of 1984,
Pub. L. 98-3